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THE   LAW   OF   CONTRACTS. 


CHAPTEB  Vn. 

GUARANTY  OB  SURETYSHIP. 

Sbot.  I.  —  What  is  a  Chiaranty. 

O&iOiNAiiLY,  the  words  warranty  and  guaranty  were  the 
same ;  the  letter  ^r,  of  the  Norman  French,  being  convertible 
with  the  iff  of  the  German  and  English,  as  in  the  names  Wil- 
liam or  Guillaume.  They  are  now  sometimes  used  indiscrim« 
inately ;  but,  in  general,  warranty  is  applied  to  a  contract  as 
to  the  title,  quality,  or  quantity  of  a  thing  sold,  which  we 
have  already  considered  under  the  head  of  sales;  and 
guaranty  is  held  to  be  the  contract  by  which  one  person  is 
bound  to  anodier,  for  the  due  fulfilment  of  a  promise  or  en- 
gagement of  a  third  party.     And  this  we  shall  now  consider. 

In  general,  a  guaranty  is  not  negotiable,  nor  in  any  way 
transferable,  so  as  to  enable  an  action  to  be  maintained  upon 
it  by  any  other  person  than  him  with  whom  the  con- 
tract is  made,  (a)    *  It  is  a  promise  to  pay  the  debt  of  *  4 

(a)  Tme  V,  Fuller,  21  Pick.  140 ;  if  it  contain  in  itself  all  the  elements 

Tjler  V.  Binney,  7  Mass.  479 ;  Lamouri-  of  a  negotiable  promksorj  note,  it  ia 

enx  p.  Hewett,  6  Wend.  807 ;  Springer  then  negotiable.  See  Eetchell  o.  Bums, 

V.  Hutchinson,  19  Me.  869 ;  McDoal  v.  24  Wend.  456.    In  this  case,  the  instra- 

Teomans,  8  Watts,   861 ;  Canfield  r.  ment  was  as  follows :  "  For  and  in  con- 

Vaogfan,  8  Mart  (La.)  682 ;  Upham  v.  sideration  of  thirty-one  dollars  and  fifty 

Prince,  12  Mass.  14 ;  Miller  v.  Gaston,  cents  receiyed  of  B.  F.  Spencer,  I  here- 

2  Hill  (N.  T.),  188;  Watson  u.  McLa-  by  guarantee  the  payment  and  coUeo- 

ren,  19  Wend.  557 ;  Tuttle  v.  Bartholo-  tion  of  the  within  note  to  him  or  bearer, 

mew,  12  Met  462;  Tayler  9.  Binney,  7  Auburn,    Sept   25,    1837."    (Signed) 

Mass.  479  ;  Ten  Ey<^  v.  Brown,   4  Thomas  Bums.    And  it  was  ludd  nego- 

Chand.  161 ;  Tinker  v.  McGauley,  8  tiable.    In  Heed  v.  Garrin,  12  S.  &  R. 

IGch.  188.    Although  the  instrument  100,  it  was  held,  tliat  a  guaranty  giyen 

maj  b0  in  the  fimn  of  a  guaranty,  yet  by  the  assignor  of  a  bond  runs  with  it 
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another ;  but  the  guarantor  may  be  held,  although  no  suit 
could  be  maintained  upon  the  original  debt;  and  such 
guaranty  may  have  been  required  for  the  very  reason  that 
the  original  debt  could  not  be  enforced  at  law ;  as  where  the 
guarantor  promises  to  be  responsible  for  goods  to  be  supplied 
to  a  married  woman,  (5)  or  to  be  sold  to  an  infant,  not  being 
necessaries,  (c)  But  where  the  original  debt  is  not  enforce- 
able at  law,  the  promise  to  be  responsible  for  it  is  considered, 
for  some  purposes,  as  direct  and  not  collateral ;  as,  in  fact, 
the  original  promise.  ((2)  But  if  an  infant  purchase  neces- 
saries, and  give  a  promissory  note  signed  by  himself,  and  by 
another  as  surety,  who  pays  the  note,  such  surety  can  re* 
cover  the  amount  so  paid,  of  the  infant.  («)    In  general,  the 

into  whosesoever  hands  it  may  come,  this  note  cannot  be  regarded  as  an  ex- 

and  the  guarantor  cannot  be  a  witness,  tinguishment  of  the  debt  of  Cobum,  so 

See  Mcl^u^n  v.  Watson,  26  Wend.  425;  as  to  make  him  immediately  liable  to 

Adams  r.  Jones,  12  Pet.  207 ;  Walton  the  plaintiff  upon  the  giving  of  the 

V.  Dodson,  8  C.  &  P.  168 ;  Bradley  v.  note.    The  debt  arose  by  the  purchase 

Gary,  8  Greenl.   (Bennett's  ed.)  234;  and  execution  of  the  note.    That  was 

Phillips  V,  Bateman,  16  East,  856.   If  a  the  contract,  that  he  should  have  the 

ffuaranty  is  directed  to  a  particular  goods  on  giving  the  note.    The  giving 

house,  by  name,  and  another  liouse  ad-  of  a  note,  by  an  infant,  for  a  debt  due 

▼ance  goods  upon  it,  they  have  no  for  necessaries,  does  not  cancel  that 

claim  upon  the  guarantor.    Bleeker  v,  debt,  unless  the  note  be  paid  (8  N.  H. 

Hyde,  8  McLean,  279 ;  Grant  v.  Naylor,  848) ;  and  the  giving  of  such  a  note, 

4  Cranch,  224 ;  contra,  see  McNaughton  with  a  surety,  certainly  does  not  fur- 

V.  Conkling,  9  Wis.  817.    And  if  the  nish  evidence  that  the  creditor  intended 

letter  of  guaranty  is  addressed  to  two  to  discharge  the  iniSuit  from  all  respon- 

persons  and  received  and  acted  upon  sibility  on  account  of  the  demand  due 

Dy  one  only,  the  gua^ntor  is  not  bound,  him  by  reason  of  the  articles  furnished. 

Smith  V.  Montgomery,  8  Tex.   199 ;  If  the  infant  is  not  liable  on  the  note, 

Myers  v.  Edge,  7  T.   R.  254.     But  as  he  would  not  be  if  he  elected  to 

where  the  guaranty  is  addressed  to  no  avoid  such  liability,  an  assumpsit  upon 

person  in  particular  it  may  be  acted  the  delivery  of  the  goods  must  be  con- 

upon  by  any  one,  and  if  such  appear  sidered  as  subsisting  against  him,  and 

to  be  the  intention  of  the  parties,  goods  the  note  of  the  surety  be  regarded  as  a 

may  be  furnished  by  several  different  collateral  security  for  the  payment.  In 

dealers  on  the  faith  of  the  guaranty,  this  case  nothing  was  paid  at  the  time 

Lowry  v.  Adams,  22  Vt.  160.    And  m  by  the  plaintiff.  He  only  became  surety 

Vermont  it  would  seem  that  a  guaranty  for  the  payment.    That  was  the  con« 

is  negotiable.    Partridge  v.  Davis,  20  tract  as  agreed  to  by  all  the  parties. 

Vt.  499.  Had  the  plaintiff  given  his  sole  note, 

(b)  See  Maggs  v.  Ames,  4  Bing.  470 ;  the  case  might  have  been  difibrent.  He 

Connerat  v.  Goldsmith,  6  Geo.  14.  would  then  have  assumed  the  whole 

{c)  See  Conn  v.  Cobum,  7  N.  H.  868.  liability,  by  the  terms  of  the  agree- 

(a)  Harris  v.  Huntbach,  1  Burr.  878,  ment,  and  the  goods  have  been  deliv- 

and  Reid  v,  Nash,  there  cited.  See  also  ered   entirely  upon   his  credit.    The 

Buckmyr  v.  Damall,  2  Ld.  Raym.  1085.  defendant  would  have  had  no  fltrther 

(«)  Conn  V.  Cobum,  7  N.  H.  868.  concern  with  it,  and  no  right  to  inter- 
In  such  case,  the  cause  of  action  arises  fere.  But  that  was  not  the  case  here, 
when  the  surety  pays  the  note.  Upon  The  defendant  had  the  right  to  pay  and 
the  point  whether  such  undertaking  by  take  up  the  note  given  by  himself  and 
the  surety  is  original  or  collateral,  Par^  the  plaintiff,  and  he  had  tiiis  right  only 
ker,  J ,  observed :  *'  It  is  very  clear  that  because  he  was  in  £sct  a  debtor,    ae 
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liability  •  of  the  guarantor  is  measured  by  that  of  the  •  5 
principal,  and  Tnll  be  so  construed,  unless  a  less  or  a 
larger  liability  is  expressly  assumed  by  the  guarantor ;  as  if 
he  guaranteed  payment  of  a  note  by  an  indorser,  whether 
the  indorser  were  notified  or  not. 

No  special  words,  or  form,  are  necessary  to  constitute  a 
guaranty.  If  the  parties  clearly  manifest  that  intention,  it 
is  sufficient;  and  if  the  guaranty  admits  of  more  than  one 
interpretation,  and  the  guarantee  has  acted  to  his  own  detri* 
ment  with  the  assent  of  the  other  party,  as  by  advancing 
money,  on  the  faith  of  one  interpretation,  that  will  prevail, 
although  it  be  one  which  is  most  for  the  interest  of  the 
guarantee.  (/)  Still  the  contract  is  construed,  if  not 
strictly,  accurately,  (jg)  and  a  guaranty  of  the  notes  or  debts 
of  one,  not  only  does  not  extend  to  his  notes  given  jointly 
with  another,  (A)  but  if  that  one  varies  his  business  so  as  to 
change  his  liability  from  that  which  it  was  intended  to 
guaranty,  it  would  seem  that  the  guarantor  is  discharged.  (%) 
And  the  guarantor  who  pays  the  debt  of  his  principal  is  en- 
titled to  231  the  securities  of  the  creditor,  who  must  preserve 
them  unimpaired ;  (/)  and  equity  will  restrain  a  guarantee 

iii4Mti]nqaes{ioiiabl7  had  a  right  to  pay  (g)  Bieelow  v.  Benton,  14  Barb.  123 ; 

a  note  upon  which  he  waa  a  promisor.  Byan  v.  Trustees,  14  HI.  20 ;  Fisher  v. 

Suppose  he  had  paid,  whose  debt  would  Cutter,  20  Mo.  206. 

be  have  discharged  ?    If  the  plaintiff's  (A)  Russell    v.  Perkins,    1    Mason, 

debt,  then  be  must  have  had  a  claim  86o. 

against  the  plaintiff.  But  no  such  claim  (t)  Id. ;  Wright  v.  Russell,  8  Wils. 

ooald  hare  arisen  upon  such  payment.  630;  a.  c.  2  W.  BL  984;  Dry  v.  Davy, 

If  he  had  paid,  then  he  would  hare  10  A.  &  E.  80. 

discharged  his  own  debt.     But  how  (j)   Craythome   v.    Swinburne,   14 

oould  this  be,  if  his  debt  had  been  paid  Ves.    162 ;    Parsons   v.   Briddock,    2 

by  the  giving  of  the  note  itself?    Had  Vem.  608;  Wright  v.  Moreley,  11  Ves. 

the  defendant  paid  the  note,  no  right  12;  Copis  v.  Middleton,  Turn.   &  R. 

of  action  would  ever  have  accrued  to  224 ;  Hodgson  v,  Shaw,  8  Myl.  &  K. 

the  plaintiff  against  him.    Under  such  188;  Yonge  v.  Reynell,  16  E.  L.  &  E. 

drcnmstancei  there  is  no  ground  for  287 ;  s.  c.  9  Hare,  809 ;  McDaniels  u. 

the  position  that  the  givmg  of  the  note  Flower  Brook  Manf .  Co.  22  Vt.  286 ; 

was  of  itself  a  payment  of  the  defend-  Grove  v.  Brien,  1  Md.  488 ;  Mathews 

ant's  debt,  so  that  a  cause  of  action  v.  Aikin,  1  Comst  696 ;  Watson  v.  Al« 

aiYMe  immediately  to  the  plaintiff  upon  cock,  19  £.  L.  &  E.  289 ;  Strong  v.  Fob- 

its  esecation ;  and  the  jury  were  cor-  ter,  88  E.  L.  &  E.  282;  s.  o.  17  C.  B. 

iectl>  instructed  that  the  cause  of  ac-  201 ;  Pearl  St  Cong.  Soc.  v.  Imlay,  28 

tion  arose  when  the  defendant  paid  the  Conn.  10.    In  Chapman  v.  Collins,  12 

money/'    Clark  v,  Fozcraft,  7  Greenl.  Cush.  168.    Hdd,  that  payment  of  a 

M8.  note  by   a   principal  discharges    the 

(y)  Bdl  9.  Bruen,  1  How.  186  ;  Law-  surety,  so  that  the  note  cannot  agaui 

lenoe  v.  McCalmont,  2  id.  449 ;  Tatum  be  put  in  circulation  against  him. 
•.  Bonner,  27  Miaa.  760. 
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from  enforcing  his  guaranty,  until  he  has  done  what  is 
*  6  *  necessary  to  turn  these  securities  to  account,  if  he 

alone  can  do  this,  (k)  And  if  the  creditor  gives  up 
any  seciuity  for  his  debt  without  the  guarantor's  consent, 
he  must  account  to  the  guarantor  for  it.  (kk)  So  if  the 
creditor  agpree  with  the  principal  that  the  debt  shall  be  re- 
duced or  abated  in  a  certain  proportion,  the  guarantor  con- 
senting, he  cannot  hold  the  whole  of  the  original  guaranty, 
but  must  permit  that  to  be  abated  or  reduced  in  the  same 
proportion.  (Z)  But  after  the  guarantor  has  paid  the  debt, 
he  has  no  right  to  demand  an  assignment  to  himself  of  the 
debt,  or  of  the  instrument  which  creates  or  expresses  the 
debt,  if  a  promissory  note,  bond,  or  the  like,  for  the  very 
reason  that  the  debt,  and  with  it  the  instrument,  has  been 
discharged,  and  so  made  of  no  effect,  (m) 

It  should  be  added,  that  unless  the  conditions  of  a  guaranty 
are  stricdy  complied  with  by  the  party  to  whom  it  was  given, 
the  guarantor  will  not  be  bound,  (n). 


SECTION   II. 

OF  THB  GONSIDEBATION'. 

Although  the  promise  to  pay  the  debt  of  another  be  in 
writing,  it  is  nevertheless  of  no  force  unless  founded  upon 
a  consideration.  (0)      It  is  itself  a  distinct  contract,  and 

(k)  Cotton  V.  Blane,  2  Anst.  544;  Freeman,  4  id.  280;  Clark  v.  Small,  6 

Wright  V.  Nutt,  8  Bro.  Ch.  826 ;  8.  o.  Yerff.  418 ;  Aldridge  v.  Turner,  1  G.  & 

I  H.  Bl.  187 ;   Wright  v.  Simpson,  6  J.  427 ;  Keelson  v.  Sanbome,  2  N.  H. 

Ves.  728.  414 ;  Tenny  ».  Prince,  4  Pick.  886 ; 

Ikk)  Thanes  v.  Barbour,  49  HI.  870.  Cobb  v.  Page,  17  Penn.  St.  469.    For 

/)  Bardwell  v,  Lydell,  7  Bing.  489.  the  law  will  not,  as  a  general  rule,  im- 

(m)  Copis  V.  Middleton,  Turn.  &  R.  ply  a  consideration  from  the  fact  that 

224 ;  Hodgson  v,  Shaw,  8  Myl.  &  K.  the  agreement  was  m  writing.    Dodge 

1S8 ;  Pray  v.  Maine,  7  Cush.  258.  But  see  v.  Burdell,  18  Conn.  170 ;  Cutler  v.  £  v 

Low  v.  Blodgett,  1  Foster  (N.  H.),  121 ;  erett,  88  Me.  201.    Forbearance,  how- 

Ooodyear  v.  Watson,  14  Barb.  486;  eTer,  is  a  good  conaideration  for  tlie 

Edgerly  v.  Emerson,  6  Foster  (N.  H.)  giuunmty.    Sage  v,  Wilcox,  6  Conn. 

657  ;  Alden  t;.  Clark,  11  How.  Pr.  209.  81 ;  Russell  v.  Babcock,  14  Me.  138; 

(n)  Leeds  v.  Dunn,  ION.  Y.  (6  Seld.)  Oldershaw  v.  King,  2  Hurl.  &  N.  617. 

469.  And  if  the  guaranty  is  given  cotem- 

(o)  Wain  v.  Warlters,  6  East,  10 ;  £1-  poraneouslv  with  the  original  debt,  no 

liott  V.  Giese,  7  Har.  &  J.  467 ;  Leonard  other  consideration  ia  necessary.    fiai« 

9.  Vredenburgh,  8  Johns.  29 ;  Bailey  v.  ley  v.  Freeman,  11  Johns.  221 ;  Hunt 
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must  rest  *  upon  its  own  consideration ;  but  this  con-  *  7 
sideration  may  be  the  same  with  that  on  which  the 
original  debt  is  founded,  for  which  the  guarantor  is  liable. 
The  rule  of  law  is  this :  if  the  original  debt  or  obligation  is 
already  incurred  or  undertaken  previous  to  the  collateral 
undertaking,  then  there  must  be  a  new  and  distinct  con* 
sideration  to  sustain  the  guaranty.  ( j?)  But  if  the  original 
debt  or  obligation  be  founded  upon  a  good  consideration,  and 
at  the  time  when  it  is  incurred  or  imdertaken,  or  before  that 
tune,  the  guaranty  is  given  and  received,  and  enters  into  the 
inducement  for  giving  credit  or  supplying  goods,  then  the 
consideration  for  which  the  original  debt  is  incurred,  is  re- 
garded as  a  consideration  also  for  the  guaranty,  (^q).  It  is 
not  necessary  that  any  consideration  pass  directly  from  the 
party  receiving  the  guaranty  to  the  party  giving  it.  K  the 
party  for  whom  the  guaranty  is  given  receive  a  benefit,  or 
the  party  to  whom  it  is  given  receive  an  injury,  in  conse- 
quence of  the  guaranty  and  as  its  inducement,  this  is  a 
sufficient  consideration,  (r) 

Wherever  any  fraud  exists  in  the  consideration  of  the  con- 
tract of  guaranty,  or  in  the  circumstances  which  induced  it, 
the  contract  is  entirely  null.    As  where  a  guaranty  was 

9.  Adams,  6  Maw.  868 ;  Wheelwright  rier,  14  Ul.  287  ;  Bickford  o.  Gibbs,  8 

9»  Moore,  2  Hall,  148 ;  Rabaud  v.  I)e  Gush.  156 ;  Leonard  v,  Vredenburgh,  S 

Wolf,  1  Paine,  C.  G.  680.    So  where  Johns.  29 ;  Graham  v.  O'Neil,  2  fiaU, 

tlie  guaranty  of  a  note  is  made  at  the  474 ;   Gonkey  v.  Hopkins,  17  Johns. 

same  time  with  its  transfer,  the  transfer  118 ;  Gardiner  v.  Hopkins,  6  Wend.  28 ; 

is  a  sufficient  consideration  to  support  Rabaud  v,  De  Wolf,  1  Paine,  G.  G.  680. 

the    guaranty.     How  v.  Eemball,    2  See  How  v,  Kemball,  2  McLean,  103 ; 

McLmu,  108 ;  Gillighan  v.  Boardman,  Kurtz  v.  Adams,  7  Eng.  (Ark.)  174. 

29  Me.  79.    See  Brown  r.  Gurtiss,  2  (r)  Bickford  v.  Gibbs,  8  Gush.  166; 

Comst.  225.    But  a  guaranty  of  pay-  Morly  v,  Boothby,  8  Bing.  118,  Best  G. 

ment  of  a  preexisting  promissory  note,  J. ;  Leonard  v.  Vredenburgh,  8  Johns, 

where  the  only  consideration  is  a  past  29.    In  this  case,  A  applied  to  B  for 

benefit  or  faror  conferred,  and  without  goods  on  credit,  and  B  refused  to  let 

any  design  or  expectation  of  remunera-  liim  have  them  without  security,  on 

tion,  is  without  sufficient  consideration  which  A  drew  a  promissory  note  for 

and   cannot    be   enforced.     Ware   v,  the  amount,  under  which  G  wrote :  *'  I 

Adams,  24  Me.  177.  guarantee  the  above,"  and  the  goods 

(p)  Rabaud  v.  De  Wolf,  1  Pame,  G.  were  then  delivered.    Held,  that  this 

G.  680 ;  Pike  v,  Irwin,  1  Sandf.  14 ;  El-  was  a  collateral   undertaking   of  G ; 

der  0.  Warfleld,  7  Har.  &  J.  891 ;  Ware  but  that,  as  the  transaction  was  one 

V.  Adams,  24  Me.  177 ;  Parker  v.  Bar-  and  entire,  the  consideration  passing 

ker,  2  Met.  428 ;  Anderson  v.  Davis,  9  between  A  and  B  Was  sufficient  to  sup- 

Yt.  186 ;  Blake  i;.  Parlin,  22  Me.  896 ;  port  as  well  the  promise  of  G  as  that 

BeQ  9.  Welch,  9  G.  B.  164.  of  A,  and  no  distinct  consideration 

iq)  Balnbridge  v.  Wade,  1  E.  L.  &  passing  between  B  and  G  was  neco»< 

E.  286 ;  8.  c.  16  Q.  B.  89 ;  Gampbell  v.  saxy . 
Kwmp,  15  Penn.  St  27 ;  Elehi  v,  Gur- 
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given  for  the  price  of  a  large  amount  of  iron,  and  it  was 
proved  that  the  buyer  by  arrangement  with  the  seller  paid 

something  more  than  the  fair  price,  which  addition  was 
*  8  to  go  towards  the  *  payment  of  an  old  debt,  the  contract 

was  not  enforced  as  to  so  much  of  the  price  as  would 
have  been  fair,  but  was  set  aside  as  altogether  defeated  by 
the  fraud,  (a) 


•  9  •  SECTION  in. 

WHETHEB  A  PROMISE  IS  OEIQINAL  OB  OOLLATBBAL. 

It  often  happens  that  what  appears  to  be  a  promise  to  pay 
the  debt  of  another  is  not  in  writing,  but  is  nevertheless 

(«)  Jackson  o.  Dnchaire,  8  T.  R.  651 ;  or  misrepreBentation  of  facto  by  the 
Pidcock  V.  Bishop,  8  B.  &  C.  605 ;  s.  o.  creditor,  to  induce  him  to  become  sore- 
5  Dow.  &  B.  506.  And  Bayley,  J.,  in  ty,  althouffh  the  contract  for  which  he 
that  case  thus  Uiid  down  the  biw :  "It  was  bouna  as  surety,  is  binding  on  his 
is  the  duty  of  a  party  taking  a  guar-  principal.  But  it  was  held  in  the  same 
anty  to  put  the  surety  in  possession  of  case,  that  a  misrepresentation  which 
all  the  facts  likely  to  affect  the  degree  will  have  this  effect,  must  be  the  false 
of  his  responsibility ;  and  if  he  neglect  assertion  of  a  fact,  and  not  the  expres- 
to  do  so,  it  is  at  his  peril.  .  .  .  The  sion  of  an  opinion  of  the  value  or 
plaintiff,  when  he  accepted  the  guar-  quality  of  the  property  sold.  Thus  a 
anty,  knew  that  Ticketl  was  to  pay  declaration  by  the  vendor  that  the  land 
him  not  only  the  market  price  of  the  he  was  selling  was  as  good  or  better 
iron,  but  ten  shillings  per  ton  on  the  than  other  tracts  to  which  he  referred ; 
iron  provided,  in  extinction  of  an  old  that  there  was  a  comfortable  dwelling- 
debt.  The  concealment  of  that  fact  house,  good  outhouses,  peach  orchards, 
from  the  knowledge  of  the  defendant  &c.,  on  the  land,  is  the  expression  of  an 
was  a  fraud  upon  him,  and  avoids  this  opinion,  and  not  the  assertion  of  a  fact, 
contract.  Where  by  a  composition  the  incorrectness  or  falsehood  of  which 
deed  the  creditors  agree  to  take  a  oer-  would  enable  the  surety  to  avoid  hit 
tain  sum  in  full  discharge  of  ^eir  re-  contract  So  in  Martin  r.  Striblin,  1 
spective  debts,  a  secret  agreement  by  Speers,  28,  it  was  held,  that  it  is  no  dis- 
which  the  debtor  stipulates  with  one  of  charge  of  a  surety  that  he  expected, 
the  creditors  to  pay  him  a  larger  sum,  when  he  signed  as  surety,  that  a  third 
is  void,  upon  the  ground  that  the  agree-  person  would  also  sign  as  surety,  and 
ment  is  a  fraud  upon  the  rest  of  the  that  such  third  person  would  receive 
creditors.  So  that  a  contract  which  is  from  the  principal  certain  books  and 
a  fraud  upon  a  third  person  may,  on  papers  as  an  indemnity  for  the  surety- 
that  account,  be  void  as  between  the  ship ;  unless  it  is  shown  that  the  surety 
parties  to  it.  Here  the  contract  to  stipulated  that  the  paper  should  not 
guarantee  is  void,  because  a  fact  ma^  have  effect  until  one  or  both  of  such 
terially  afibcting  the  nature  of  the  ob-  things  were  done,  or  that  the  signature 
ligation  created  by  the  contract  was  of  the  surety  was  obtained  b^  means 
not  communicated  to  the  surety."  See  of  a  fraudulent  representation  that 
also  Stone  v.  Compton,  6  Bing.  N.  C.  such  third  person  would  sign  the  notes, 
142 ;  Franklin  Bank  v.  Cooper,  86  Me.  and  that  the  principal  would  place  in 
179  ,*  Selser  v.  Brock,  8  Ohio  St.  802.  such  third  person's  hands  his  books  and 
8o  it  was  hddy  in  Evans  t;.  Keeland,  9  papers,  to  be  by  him  collected  and  ap- 
Ala.  42,  that  a  surety  may  avoid  his  plied  in  payment  of  the  debt.  And  in 
contract  for  a  fraudulent  concealment  Graves  v.  Tucker,  10  Sm.  &  M.  9.  it 
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enforced  bj  the  courtB  on  the  ground  that  it  is  an  orig- 
inal promise,  and  not  a  collateral  one,  and  therefore  not 
within  the  requirement  of  the  statute  of  frauds,  (t) 
The  question  what  are  the  circumstances  which  authorize 
this  distinction,  has  been  very  much  discussed,  and  yery 
yariously  decided.  The  statute  of  frauds  being  intended  to 
prcTent  frauds,  courts  are  generally  reluctant  to  permit  it  to 
be  so  applied  as  to  work  a  fraud.  This  cannot  be  always 
preyented.  But  the  endeavor  to  prevent  it,  by  construing 
the  promise  as  original  and  not  collateral,  has  sometimes  led 
to  dicta,  and  perhaps  to  decisions  which  are  hardly  to  be 
reconciled  with  any  reasonable  interpretation  or  application 
of  the  statute.  If  we  collate  the  cases  which  relate  to  this 
question,  and  especially  those  which  seem  to  have  been 
*  most  carefully  considered,  we  may  draw  from  them  *  10 
this  rule :  that  where  the  promise  to  pay  the  debt  of 


decided,  that  a  frand  practised  by  tween  the  parties  to  the  original  con- 
ft  priDct|iaI  debtor  upon  his  surety,  in  tract,  although  the  delay  is  at  the  re- 
obtaining  the  signature  of  the  surety,  quest  and  on  the  promise  of  a  third 
does  not  discharge  him  from  his  obu-  person.    But  in  this  case,  there  is  not 

Etion  to  the  obligee  of  the  bond,  un-  only  a  new  consideration,  but  one  which 
18  such  fraud  was  with  the  knowledge  is  distinct  from  and  independent  of  the 
or  consent  of  the  obli^.  —  So,  where  debt ;  and  the  delivery  of  the  books  to 
the  surety  of  a  note  given  for  property  Bryant,  on  the  defendant's  request,  be* 
purchased  at  an  administrator's  sale  ing  in  effect  the  same  as  a  delivery  to 
when  requested  by  the  principal  to  the  defendant  himself,  this  new  con- 
sign it,  was  told  by  the  payee  that  his  sideration  passes  between  the  parties  to 
signature  was  only  wanted  as  a  form  to  the  new  contract.  The  authorities  are 
comply  with  the  order  of  the  ordinary,  clear  that  cases  of  this  description  are 
it  was  held,  that  no  fraud  was  thereby  not  within  the  statute,  and  no  writing  is 
practised  on  the  surety  which  could  necessary  to  make  the  contract  valid." 
EToid  the  note  as  to  him.  Smyley  v.  So  in  Hilton  v.  Dlnsmore,  21  Me.  410, 
Bead,  2  Rich.  L.  590.  See  also  Kail-  it  was  determined  that  if  a  promise  by 
ton  V,  Biathews,  10  CI.  &  F.  936,  and  the  defendant,  to  pay  the  previously 
Hamilton  v,  Watson,  12  id.  109 ;  North  existing  debt  of  a  third  person,  be 
British  Ins.  Co.  v.  Lloyd,  28  E.  L.  &  £.  grounded  upon  the  consideration  of 
456  ;  B.  c.  10  Exch.  528.  funds  placed  in  his  hands  by  the  origi- 
(0  Thus,  in  Allen  v,  Thompson,  10  nal  debtor,  with  a  view  to  the  payment 
K.  H.  82,  the  plaintiff  had  obtained  the  of  this  debt,  as  well  as  upon  an  agree* 
account-book  of  his  debtor,  as  a  pledge  ment  on  the  part  of  the  plaintiff  to 
to  secure  the  debt ;  and  the  defendant,  forbear  to  sue,  it  is  an  original  undei> 
in  consideration  that  the  plaintiff  would  taking,  and  need  not  be  evidenced  by 
deliver  the  book  to  one  B,  to  collect  the  writing.  But  it  is  denied  that  a  prom- 
demands,  verb^y  promised  the  plain-  ise  to  pay  the  prior  debt  of  another,  on 
tiff  to  pay  him  the  amount  due  from  the  consideration  merely  of  forbear- 
the  debtor,  if  B  should  not  collect  ance  to  enforce  payment  is  valid,  un- 
enough  for  that  purpose.  Parker,  C  less  the  promise  be  in  writing.  The 
J.:  "In  cases  of  mere  forbearance,  there  same  distinction  is  observed  as  to 
is  no  consideration  independent  of  the  knowledge  or  want  of  knowledge  of  the 
debt,  the  forbearance  bemg  of  the  debt  fraud  of  the  guarantor,  in  the  two  cases, 
itself;  and  it  ipay,  perhaps,  be  said,  Coffman  v.  Wilson,  2  Met.  (Ky.)  542 
that  this  considemtion,  being  thus  con-  and  Millett  v,  ParkeTj  id.  608. 
Aected  with  the  debt,  moves  only  be- 
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another  ia  founded  upon  a  new  consideration,  and  this  con- 
sideration passes  between  the  parties  to  this  promise,  and 
gives  to  the  promisor  a  benefit  which  he  did  not  enjoy 
before,  and  would  not  haye  possessed  but  for  the  promise, 
then  it  will  be  regarded  as  an  original  promise,  and  therefore 
will  be  enforced,  although  not  in  writing,  (u)  Thus,  if  the 
property  of  the  debtor  be  attached,  and  the  attachment  be 
withdrawn  at  the  request  of  the  guarantor,  this  is  a  good 
consideration  to  support  the  guaranty,  but  not  enough  to 
make  it  an  original  promise.  But  if  the  property  be  not  only 
relieved  from  attachment,  but  delivered  to  the  guarantor  at 
his  request, .  this  may  suffice  to  make  it  an  original  pro- 
mise, (y) 

Whether  a  guarantee  cotemporaneous  with  a  note  on 
which  it  is  written,  is  an  original  or  a  collateral  promise,  has 
been  much  disputed.  We  should  say  that  circumstances 
may  make  it  either  the  one  or  the  other ;  but  the  weight  of 
recent  authority  would  be  in  favor  of  the  doctrine  that  it  is 
to  be  regarded  — prima  facie  at  least  —  as  a  collateral  under- 
taking, and  therefore  as  within  the  statute  of  frauds,  (w) 

(u)  In  Tileston  v.  Nettleton,  6  Pick.  C.  J. ;  Skelton  o.  Brewster,  8  Johns 

609,  it  appeared  that  the  plaintiff,  who  876 ;  Stanly  v.  Hendricks,  13  Ired.  L. 

was  an  innkeeper,  on  the  4th  of  July,  86  ;  Randle  v.  Harris,  6  Yerg.  608.    In 

1826,  furnished  a  dinner  for  a  public  this  last  case,  a  sheriff  levied  an  exe- 

celebration.   He  received  his  directions  cution  upon  the  property  of  the  defend- 

from  a  committee  of  arrangements,  of  ant  in  the  possession  of  a  third  person, 

which  the  defendant  was  a  member.  It  and  such  third  person  agreed  verbally, 

was  understood  that  every  one  who  if  the  sheriff  would  release  the  prop* 

dined  was  to  pay  for  his  own  dinner,  erty,  he  would  pay  the  execution,  neld^ 

and  the  committee  were  to  incur  no  that  tliis  agreement  was  binding  in  law 

liability.    Among  those  who  dined  was  and  not  within  the  statute  of  frauds, 

a  military  company,  called  the  Hamp-  In  Durham  v.  Arledge,  1  Strob.  L.  6, 

den  Guards,  of  which  the  defendant  one  A  held  an  execution  against  B.    C, 

was  commander.    During  the  dinner,  the  father  of  B,  promised  A  that  if  he 

the  servants  of  the  plaintiff  came  round  would  delay  enforcing  the  execution, 

to  collect  pay.    When  about  to  call  he  would  pay  him  $100  in  cash,  and  the 

upon  the  Guards,  the  defendant  told  balance  in  one  year.    The  promise  not 

them  they  need  not  call  upon  them,  being  in  writing,  this  mere  suspension 

for  he  would  be  responsible  for  them,  of  the  plaintiff's  legal  right  was  held 

The  action  was  brought  against  the  de-  not  to  constitute  suoh  a  new  and  inde- 

fendant  to  recover  tor  the  dinner  fur-  pendent  consideration  as  would  give  ef- 

nished  to  the  Guards.    It  was  held,  that  feet  to  the  promise  to  pay  the  debt  of 

the  defendant's  promise  was  not  an  another  as  an  original  contract.    See 

original,  but  a  collateral  undertaking,  also  Tindall  v.  Touchberry,  8  Strob.  L. 

and  therefore  within  the  statute  of  177;  Blount  o.  Hawkins,  19  Ala.  100; 

fhiuds.    See  also  Caliill  v,  Bigelow,  18  Fisher  v.  Cutter,  20  Mo.  206. 
Pick.  869.  iw)  Maniow  v.  Durham,  8  Hill JN. 

{v)  Nelson  r.  Boynton,  8  Met.  896,  Y.),  684 ;  s.  c.  2  Comst  688 ;  Hall  o.  Far- 

where  this  point  is  discussed  at  much  mer,  6  Denio,  484 ;  a.  o.  2  Comst  667 ; 

length  and  with  great  force,  by  Shaw,  Weed  v.  Clark,  4  Sandf.  81 ;  Spicer  n. 
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*  The  entry  in  the  books  of  the  seller  is  often  ot  *  11 
great  importance  in  determining  whether  a  promise  be 
original  or  collateral.  Being  made  by  the  seller,  it  is  of 
course  of  far  greater  weight  when  against  him  than  when  it 
Bostains  his  claim.  Suppose  that  A  promises  to  pay  B,  if  B 
will  sell  goods  which  C  is  to  receive.  The  question  may 
occor  whether  they  were  sold  to  A  for  C's  benefit,  or  to  C 
on  the  guaranty  of  A.  If,  on  examination  of  the  books  of 
B^  it  appears  that  at  the  time  of  the  sale  he  charged  the 
goods  to  C,  as  sold  to  him,  it  would  be  almost  decisive  against 
B's  claim  on  A  as  the  original  purchaser.  But  if  it  was 
fbxmd  that  he  had  charged  the  goods  to  A,  it  would  still  be 
open  to  A  to  show  that  he  had  no  right  to  do  so.  It  often 
happens  that  a  seller  makes  such  a  charge  with  a  view  of 
enlarging  or  asserting  his  rights,  on  the  supposition  that  this 
eharge  will  suffice  to  fix  the  liability  on  the  person  against 
whom  it  is' made.  But  it  is  obvious  that  such  an  entry  can 
have  no  effect,  unless  the  circumstances  of  the  sale  show  it 
to  be  in  conformity  with  the  true  rights  and  obligations  of  the 
party.  Nor  would  an  entry  by  the  seller  to  one  party  be 
al)solutely  conclusive  agaiust  his  right  to  claim  payment  of 
another  as  the  original  purchaser,  if  he  were  able  to  show 
clearly  that  the  entry  was  made,  by  mistake  to  one  who  was 
not  the  buyer,  and  without  any  purpose  of  discharging  him 
who  was  the  buyer,  (x) 

Whether  a  contract  is  collateral  or  original,  may  be  a 
question  of  con$truction^  and  then  it  is  for  the  court ;  but  it 
is  often  regarded  as  a  question  of  fact,  and  then  it  is  for  the 
i^ny.  (y) 

KortOD,  18  Barb.  642;  Brewster  r.  Si-  5  V^end.  28 ;  Graham  v.  O'Niel,  2  Hall, 

lence,  11  Barb.  144;  s.  c.  4  Seld.  207.  474;  Porter  r.  Langhom,  2  Bibb,  68; 

(r;  In  Hatthewa  v.  Milton,  4  Yerg.  Flanders  v.  Crolius,  1  Duer,  206.    But 

576,  it  appeared  that  A  and  B  being  in  where  A  requested  B  to  sell  goods  to 

the  plaintiffs'  store  together,  A  told  the  C,  promising  by  parol  to  indorse  C's 

rintiflv  be  would  paj  for  any  article  note  for  the  price,  it  was  held,  that  this 

might  take  up,  and   B  thereupon  promise   was    within    the   statute   of 

purchased  several  articles,  which  the  frauds,  and  therefore  void.    Carville  v, 

phuntiffs  charged  to  A  and  B.    Held,  Crane,  5  Hill  (N.  T.),  488.    See  also 

.  that  the  promise  of  A  was  within  the  ConoUy   v.  Kettlewell,    1    Gill,    260 , 

statute  ot  frauds,  as  being  a  promise  Hopkins  v.  Richardson,  9  Gratt.  485; 

to  pay  the  debt  of  B.    Aliter,  if  the  Cutler  v.  Hinton,  6  Rand.  (Va^  609; 

articles  had  been  charged  to  A  alone,  Leiand  v.  Creyon,  1  McCord,  100. 
for  then  it  would  not  have  been  B's        (y)  See  Sinclair  v.  Richardson,  12  Yt 

iebL    See  also  Gardiner  v.  Hopkins,  88 ;  rlanders  v,  Orolius,  1  Duer,  206. 
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*  12  *  Sales  by  a  factor,  with  a  guaranty  of  the  price  firom 
the  factor  to  the  owner,  are  common  in  all  commercial 
countries.  In  Europe  they  are  commonly  called  "  del  credere  " 
contracts;  and  the  commission  charged  by  the  factor,  and 
intended  to  cover  not  only  his  services  in  selling,  but  his  risk 
in  insuring  the  payments,  is  called  a  ^^  del  credere  commis- 
sion," as  we  have  remarked  before ;  but  this  phrase  is  seldom 
used  here,  although  this  kind  of  contract  is  very  common. 
It  is,  in  one  sense,  a  promise  to  pay  the  debt  of  another ;  and 
it  has  been  said  by  English  courts  that  it  must  be  in  writ- 
ing.  (z)  We  think,  however,  that  this  doctrine  would  not 
be  held  in  England  now,  (a)  and  so  far  as  the  question  has 
been  adjudicated  in  this  country,  it  has  been  held,  as  we 
have  already  stated,  to  be  an  original  promise,  and  there- 
fore enforceable  at  law,  although  not  in  writing,  (h)  The 
promisor  in  fact  receives  a  direct  consideration  for  this 
precise  promise  from  the  promisee. 


SECTION  IV. 


OP  THE  AGREEMENT  AND  ACCEPTANCE. 

The  contract  of  guaranty,  like  every  other  contract,  implies 
two  parties,  and  requires  the  agreement  of  both  parties  to 
make  it  valid.  In  other  words,  a  promise  to  pay  the  debt  of 
another  is  not  valid  unless  it  is  accepted  by  the  promisee,  (c) 
Language  is  sometimes  used  by  courts  and  legists  which 
might  seem  to  mean  that  there  were  cases  of  guaranty  which 
need  not  be  accepted ;  but  this  is  not  accurate ;  there 
are    cases  in  which  this  acceptance  is  imphed  and  pre- 

(z)  Chitty  on  Contracts,  196 ;  Gall  v        (h\  See  ante,  vol.  i.  p.  92,  note  (c). 
Comber,  1  J.  B.  Moore,  279.  (c)  Mo«ley  ».  Tinkler,  1  C.  M.  &  R. 

(a)  Since  the  flret   edition  of  this  692;   Mclver  v.  Richardson,   1  M.  & 

Toliime  was  published,  the  Court  of  Sel.  667.    A  mere  orerture  or  offer  to 

Exchequer  have  decided  in  Couturier  v.  guarantee  is  not   binding  unless  ao- 

Hastie,  16  E.  L.  &  E.  662;  a.  c.  S  cepted.    Chitty  on  Cont.  487,  n.  (1): 

Exch.  40,  that  such  agreement  by  a  Caton  v.  Shaw,  2  Har.  &  G.  18 ;  Menard 

factor  is  not  within   the   statute   of  v.  Scudder,  7  La.  An.  886;  M'CoDiun 

frauds,  as  being  a  promise  to  answer  v.  Cushing,  22  Ark.  640. 
for  tiie  default  of  another. 
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Bomed ;  but  theie  must  be  *  acceptance  or  assent,  ex-  *  13 
pressed  or  implied,  or  there  can  be  no  contract.  The 
true  questions  are,  when  must  this  acceptance  be  express 
and  positive,  and  in  what  way  and  at  what  time  must  it  be 
made  when  an  express  acceptance  is  necessary.  And  these 
questions  have  sometimes  been  found  to  be  very  difficult.  If, 
one  goes  with  a  purchaser,  and  there  says  to  the  seller,  '^  fur* 
nish  him  with  the  goods  he  wishes,  and  I  will  guarantee 
the  payment,"  and  the  seller  thereupon  furnishes  the  goods, 
this  would  be  a  sufficient  acceptance  of  the  guaranty,  and  a 
sufficient  notice  to  the  guarantor.  All  the  parts  of  the 
transaction  would  be  connected,  and  could  leave  no  doubt  as 
to  its  character.  But  if  the  guaranty  were  for  a  future 
operation,  perhaps  for  one  of  uncertain  amount,  and  offered 
by  letter,  there  should  then,  according  to  the  weight  of 
authority,  be  a  distinct  notice  of  acceptance,  and  also  a 
notice  of  the  amount  advanced  upon  the  guaranty,  unless  that 
amount  be  the  same  that  is  specified  in  the  guaranty 
itself,  (d)     The  reason  of  this  *is,  that  the  guarantor  *  14 

{d)  .We   have    already    considered  v,  Hyde,   8   McLean,  279.    In   New 

thh  nibject  somewhat  in  our  chapter  Haven  County  Bank  v.  Mitchell,  15 

on  aseent.    See  vol.  i.  p.  478.     The  Conn.  206,  where  A  executed  a  writing, 

modem    cases   have   quite    generally  whereby  he  agreed  with  B  for  value 

eslablished  the  doctrine,  that  where  received,   ttiat   he,  A,  would,  at  all 

the  proposition  to  g^iarantee,  or  letter  times,  hold  himself  responsible  to  B  to 

of  credit,  is  future  in  its  application,  a  limited  amount,  for  such  paper  as 

md    uncertain    in    its    amount,    the  might  be  indorsed  by  C  and  held  by  B 

guarantor  must  have  notice  that  his  within  the  amount  specified,  without 

guaranty  is  accepted,  and  that  goods  notice  to  be  given  to  A  by  B,  and  such 

are  delivered  upon  it.    Lee  v.  Dick,  10  writing  was  simultaneously  delivered 

Pet.  4S2 ;  Adams  v.  Jones,  12  Pet.  207 ;  by  A  and  accepted  by  B,  and  B  on  the 

Norton  v.  Eastman,  4  Greenl.   (Ben-  credit   thereof   discounted   paper   in- 

nett**  ed.)  521 ;  Tuckerman  v,  French,  dorsed  by  C ;  it  was  held,  1st,  that  no 

7  Greenl.  (Bennett's  ed.)  116;  Kay  v,  other  acceptance  by  B  or  notice  thereof 

Allen,  9  Penn.  St  820 ;  Oremer  v.  Uig*  to  A  was  necessary  to  perfect  the  ob- 

rwn,  1  Mason,  828 ;  Howe  v.  Nickels,  ligation  of  A ;  2d,  that  no  notice  to  A 

Me.  176 ;   Hill  v.  Calvin,  4  How.  of  the  amount  of  credit  given  by  B  on 

iMisa.)  281 :  Taylor  v.  Wetmore,  10  the  paper  indorsed  by  C  was  neces- 

>hio,  490;  Lawson  v.  Townes,  2  Ala.  sary,  this  being  expressly  dispensed 

878 ;  Mussey  v.  Bajmer,  22  Pick.  228 ;  with  by  the  terms  of  the  contract.  — 

Wikies  v.  Savage,  1  Story,  22.    Walker  Some  authorities  hold  that  not  only 

9.  Forbes,  25  Ala.  189 ;  Bell  v.  Kellar,  must   the  guarantor  have  reasonable 

18  B.  Mon.  881.    And  see  Lowe  v,  notice  of  the  acceptance  of  his  guaranty, 

Beckwith,    14    B.    Mon.    187.    This  but  also  of  the  amount  of  goods  de- 

aotioe  most  be  given  in  a  reasonable  livered  upon  it,  and  that  payment  for 

time  after  it  is  accepted.    Id.    Notice  the  same  has  been  demanded  of  the 

of  the  acceptance  is  not   necessary,  original  debtor.    Howe  v.  Nickels,  22 

however,   where    the    acceptance    is  Me.  176.    And   see    Union  Bank  of 

oontemporancons  with  the  guaranty.  Louisiana  u.  Bowman,  9  Xja.  An.  195, 

Wildes  V.  Savage,  1  Story,  22;  Bleeker  Farm.  &  MeJi.  Bank  v.  Kercheval,  2 
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may  know  distinctly  his  liability,  and  have  the  means 
of  arranging  his  relations  as  he  would  with  the  party  in 
whose  favor  the  guaranty  is  given,  and  take  from  him  secu- 
rity or  indemnity.  From  the  reason  of  the  thing  we  may 
state  the  rule  to  be,  that  every  guarantor  must  have  this 
opportunity ;  and  imless  the  transaction  is  such  that  of  itself 
it  gives  him  all  the  knowledge  he  needs,  at  a  proper  time, 
then  this  knowledge  must  be  given  him  by  specific  notice. 
The  principle  which  underlies  Uie  whole  law  of  guaranty,  is 
that  this  contract,  like  every  other,  must  be  known  to  the 
parties  to  it.  Still,  this  knowledge  need  be  only  a  reasonable 
knowledge ;  and  we  understand  the  courts  which  hold  that 
notice  of  acceptance  is  not  always  necessary  to  mean  only, 
that  where  an  offer  to  guarantee  is  absolute,  and  contains  in 
itself  no  intimation  of  desire  for  specific  notice  of  acceptance, 
it  may  be  supposed  that  the  offerer  has  a  reasonable  knowl- 
edge that  his  guaranty  is  accepted  and  acted  upon,  unless  he 
is  informed  to  the  contrary,  (e) 

Mich.  604.    So  in  Clarke  0.  Remington,  guaranteeing  the   payment  to   B   of 

11  Met.  861,  R.  by  his  guaranty  en-  goods  whidi  he  should  sell  to  C,  to  the 

gaged  to  pay  C.  <for  goods  which  C.  amount  of  $1,000,  if  C  should  fail  to 

might,  from  time  to  time,  sell   and  pay  at  the  end  of  three  yean.    C  was 

deliver  to  D.   C.  accepted  the  guaranty,  the  son-in-law  of  A,  and  A  dally  passed 

and  R.  had  notice  that  it  was  accepted.  C's  store,  and  occasionally  purchased 

C.  delivered  one  parcel  of  ^oods  to  D^  goods  there.  B  ftimished  C  goods,  to 
for  which  D.  seasonably  paid.  In  Sep-  tiie  amount  of  about  $1,000,  between 
tember,  1842,  C.  delivered  other  goods  the  said  April  and  November  follow- 
to  D. ;  in  March,  1848,  took  D.'s  note  ing,  on  a  credit  of  four  months,  the  last 
therefor,  payable  in  twenty  days,  credit  expiring  on  the  lOtb  of  March, 
which  was  never  paid.    In  June,  1848,  1888.    In  November,  1884,  C  became 

D.  was  in  business,  and  had  property  insolvent,  and  never  paid  for  the  goods, 
sufficient  to  pay  C.  In  April,  1844,  D.  No  notice  was  at  any  time  given  to  A 
was  discharged  from  his  debts  under  of  the  acceptance  of  the  guaranty  by 
the  insolvent  laws,  but  paid  no  divi-  B,  nor  was  any  notice  given  to  him  it 
dend,  and  C.  did  not  prove  his  claim  the  amount  of  the  debt  due  from  C  for 
against  him  under  the  proceedings  in  the  goods,  imtil  November,  1885.  In 
insolvency.  C.  gave  R.  no  notice  of  the  an  action  by  B  against  A  on  the 
credit  which  he  had  given  to  D.,  nor  guaranty,  it  was  A«/a,  that  the  defend- 
of  the  state  of  D.'s  accounts  with  him,  ant  was  entitled  to  notice,  within  a 
nor  of  D.'s  failure  to  meet  his  pay-  reasonable  time,  of  the  acceptance  of 
ments,  until  the  Ist  of  January,  1846,  the  guaranty  by  the  plaintiff,  and  of 
when  he  demanded  payment  from  R.  the  amount  of  the  goods  furnished 
of  the  amount  due  to  him  from  D.  under  it,  and  that  the  notice  given  in 
Held,  that  R.  was  discharged  from  his  this  case  was  not  within  a  reasonable 
liability  on  the  guaranty  by  C.'s  omis-  time. 

•ion  to  give  him  seasonable  notice  of  (e)  In   New  York,  in  the  case  of 

the  amount  due  from  D.,  and  of  D.'s  Douglass  v.  Howland,  24  Wend.  86,  the 

failure  to  pay  it.    See  also  McGuire  o.  court  say :  "  Unless  there  is  something 

Newkirk,  1  £ng.  (Ark.)  142.    In  Craft  in  the  nature  of  the  contract  or  terms 

V.  Isliam,  18  Conn.  28,  the  facts  were,  of  the  writing,  creating  or  implying 

tliat  in  April,  1882,  A  gave  B  a  writing,  the  necessity  of  acceptance  or  notioe 
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*  As  to  tiie  manner  of  the  notice,  no  cases  hare  pre*  *  15 
flcribed  any  special  form,  (/)  nor  is  the  time  precisely 
determined.  But  the  notice  must  be  given  with  sufficient 
distinctness,  and  in  a  reasonable  time;  and  that  time  will 
be  reasonable  which  secures  to  the  guarantor  all  rights 
and  means  of  protecting  himself.  (^) 


SECTION  V. 


OF  THE  CHANGE  OF  LIABILITY. 

The  guarantor  cannot  be  held  to  any  greater  extent  than 
the  original  debtor,  either  in  point  of  amount  or  of  time.  (A) 
Nor  can  this  liability  be  extended  or  enlarged  by  operation 
of  law  or  by  statute  (hK)  without  his  consent.  This  would 
appear  to  be  a  plain  and  certain  principle  of  law,  although 
there  are  some  cases  which  seem  to  oppose  it.  (%)    If  one 

M  ft  condition  of  liability,  neither  are  Craft  v.  iBham,  18  Conn.  28;  Howe  v- 

deemed    requisite."    And    in    Union  Kickles,  22  Me.  176 ;  Lowry  v.  Adams, 

Bank  v.  Coster's  Ex'rs,  8  Comst.  212,  22  Vt.  160. 

the   conrt   referring   to   Douglass   v,  (h)  Walsh  r.  Bailie,  10  Johns.  180; 

Howard  and  Smith  v,  Dann,  6  Hill  Tunison  v.  Cramer,  2  Southard,  498 ; 

(N.  Y.),  6i8,  say :  "  We  must  hold  the  Clark  v.  Bush,  8  Cowen,  151 ;  United 

law  to  be  settled  in  this  State,  that  States  v.  Boyd,  16  Pet.  187 ;  Fisher  r. 

where    the    guaranty  is  absolute    no  Salmon,  1  Cal.  418.    The  liability  of 

sodce  of  acceptance   is   necessary."  the  guarantor  will  be  deemed  coex- 

And  see  Bright  v.  McKnight,  1  Sneed,  tensive   with   that    of   the    principal, 

168;  Mayna^  v.  Morse,  86  Vt.  617;  unless  it  be  expressly  limited.    Curling 

Cooke  9.  Ome,  37  111.  186 ;  Dickerson  v,  Chalklen,    8   M.    &    Sel.   602.    A 

9.  Derickson,  89'  III.  674 ;  Sanders  v,  guarantor  is  not  bound  beyond  the  fair 

Etcherson,  86  6a.  404.  import  of  the  actual  terms  of  his  en- 

{f)  It  ia  immaterial  how  the  notice  gageraent.    Miller  v,  Stewart,  9  Wheat 

is  given  to  the  guarantor,  whether  by  680,  720 ;  Wardens  of  St.  Saviour's  v. 

the  party  accepting  the  guaranty,  or  Bostock,  6  B.  &  P.  176;  Borden  v. 

him  in  whoee  ftror  it  is  given.    Rea-  Houston,  2  Tex.  694.    One  bound  for 

aonable  knowMge  on  the  part  of  the  a  clerk  appointed  for  a  year,  was  held 

guarantor  that  his  guaranty  is  accepted  not  to  be  liable  for  the  wrong-doing  of 

b  sufficient.    Oakes  v.  Weller,  16  Vt.  the  clerk  after  that  year,  and  while  he 

68 ;  a.  c.  18  V t.  106 ;  Menard  v.  Scud-  continued  in  office.    Kitson  v.  Julian, 

der,  7  La.  An.  885.    An  acknowledge  4  E.  &  B.  864 ;  Kingst.  Mut  Ins.  Co.  v, 

ment  by  the  guarantor  of  his  liability,  Clark,  88  Barb.  196. 

and  a  promise  to  pay,  supersedes  the  (AA)  Fieiden  v.  Lahens,  6   Blatch. 

necessity  of  proving  notice.    Peck  v.  624. 

Barney,  18  vt.  98.    But  see  Heynolds  U)  Thus,  in  Heed  v.  FuUnm,  2  Pick. 

V.  Douglass,  12  Pet  497.  168,  where  a  surety  became  bound  for 

{g)  YHiat  is  a  reasonable  time,  the  a  poor  debtor,  "  that  he  would  not  de- 

facts  not  being  in  dispute,  seems  to  be  part  without  the  exterior  bounds  of 

entirely  a  question  of  law,  and  not  the  debtor's  liberties,"  and  at  the  time 

pioper  to  be  submitted  to  the  juiy.  the  bond    was    given   the  ''debtor's 
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becomes  bound  for  the  fidelity  of  an  officer  in  a  corpora- 
tion created  by  a  statute  for  a  limited  period,  and  after  that 

expires  the  charter  is  renewed,  but  no  new  bond  given, 

*  16  and  no  confirmation  of  the  old  one,  it  has  *  been  held 

in  New  Hampshire  that  the  surety  is  still  bound.  (/) 
But  this  question  has  been  decided  differently,  and  more  in 
accordance  with  the  principles  of  the  law  of  contracts, 
in   Maryland,  (i)     There   the    surety   was  held  to  be  dis- 

libertles  "  extended  throagh  the  whole  and  if  the  officer  be  reappointed  there 
county,  but  they  were  subsequently  must  be  a  new  bond.  But  when  an 
reduced  to  much  more  narrow  limits,  office  is  held  at  the  will  of  those  who 
it  was  hdd,  that  the  surety  was  liable  make  the  appointment,  and  is  not 
for  the  escape  of  the  debtor,  beyond  limited  to  any  certain  term,  then  the 
the  last  mentioned  limits,  although  he  bond  is  presumed  to  be  intended,  if 
bad  not  passed  beyond  the  liberties  as  nothing  appear  to  the  contrary,  to 
they  existed  when  the  bond  was  given,  cover  all  tlie  time  the  person  ap- 
{j)  Exeter  Bank  v.  Rogers,  7  N.  H.  pointed  shall  continue  in  office  under 
21.  The  facts  were  that  the  Exeter  the  appointment.  Thus  a  sheriff  i»  . 
Bank  was  incorporated  by  an  act  of  appointed  in  this  State  to  hold  his 
the  legislature,  in  the  year  1808,  to  office  during  the  term  of  five  years, 
continue  for  the  term  of  tweiiU^  years  and  cannot  hold  it  beyond  that  term 
from  January  1, 1804.  In  1822  an  ad-  without  a  new  appointment.  The  bond 
ditional  act  of  the  legislature  was  he  gives  does  not  therefore  extend  be- 
passed,  which  provided  that  the  first  yond  the  term  for  which  he  is  ap- 
act  should  remain  and  continue  in  pointed.  But  the  deputies  of  the 
force  for  a  further  term  of  twenty  sheriff  hold  their  offices  at  the  will  of 
years  from  January  1, 1824 ;  that  there  the  sheriff  and  their  bonds  may  ex- 
should  be  no  division  of  the  capital  tend  to  any  period  during  which  ther 
stock  without  the  consent  of  the  legis-  are  continued  in  office,  notwithstand- 
lature,  and  that  the  bank  should  not  ing  the  sheriff  may  in  the  mean  time 
have  in  circulation  at  any  time  bills  be  reappointe<l  and  be  compelled  to 
exceeding  in  amount  the  capital  stock  give  new  bonds  himself.  These  rules 
actually  paid ;  any  cashier  or  other  are  founded  in  sound  reason  and  good 
officer  vidlating  these  provisions  to  sense.  The  presumption  which  tlie 
forfeit  not  less  than  $1,000,  nor  more  law  makes  as  to  the  intention  of  the 
than  $10,000.  R.  was  appointed  cashier  parties  to  the  bond  is  the  natural  pre* 
of  the  bank  in  1809,  gave  a  bond  with  sumption  in  both  cases.  Now  we  are 
sureties  for  the  faithful  discharge  of  of  opinion  tliat  the  terms  of  the  con- 
the  duties  of  the  office,  and  continued  dition  in  this  case  are  broad  enough  to 
cashier  until  1830.  It  was  held,  that  embrace  the  whole  term  during  which 
the  bond  covered  all  the  time  which  Rogers  was  cashier,  and  that  there  is 
R.  remained  in  office,  and  that  the  nothing  in  the  form  of  the  appoint- 
Bureties  were  not  discharged  by  any  ment,  the  nature  of  the  office,  the 
of  the  provisions  in  the  additional  words  of  the  condition,  or  the  conduct 
act  of  the  legislature.  And  Richard'  of  the  parties,  that  gives  the  slightest 
son,  C.  J.,  in  giving  the  opinion  of  the  indication  of  any  intention  in  any 
court,  observed :  **  The  true  rules  of  party  that  the  bond  should  be  limited 
law  to  be  deduced  from  all  the  cases  to  the  period  mentioned  in  the  original  * 
on  this  subject,  are  these :  when  the  charter  as  the  termination  of  the  cor- 
term  of  office  is  limited  to  a  particular  poration." 

period,  as  a  year  or  five  years,  and  the        (k)  Union  Bank  v,  Ridgely,  1  Har. 

person  appointed  cannot  continue  in  &  6.  824,  which  was  an  action  against 

office  for  a  longer  period  without  a  the  sureties  of  a  cashier  for  the  faithful 

new    appointment,    then    the    official  performance  of  his  duties.    The  charter 

bond,  if  nothing  appear  to  the  con-  of  the  bank  expired,  and  was  extended 

trary,  is  presumed  to  be  intended  to  by  a  new  act  of  the  legislature.    The 

be  confined  to  the  particular  term ;  alleged  default  of  the  cashier  occurred 
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charged,  on  the  *  ground  that  his  liability  was  exactly  *17 
defined  when  he  assumed  it,  and  could  not  be  enlarged 
or  yaried  without  his  consent,  either  by  the  party  receiving 
the  guaranty  or  by  the  operation  of  law.  In  England  it  has 
been  held  that  the  surety  on  the  bond  of  a  clerk  of  a  rail- 
road company,  which  was  dissolved  and  united  with  another 
railroad  company  also  dissolved,  by  a  statute  providing  that 
all  such  bonds  should  remain  in  force,  was  responsible  for  the 
default  of  the  clerk  after  the  union.  (?) 

The  Supreme  Court  of  the  United  States  have  taken 
strong  ground  upon  this  point.  They  have  decided  that  the 
surety  is  discharged  not  merely  by  payment  of  the  debt  or  a 
release  of  the  principal,  but  by  any  material  change  in  the 
relations  between  the  principal  and  the  party  to  whom  he  owes 
a>  debt  or  duty ;  and  that  the  surety  cannot  be  held  in  such 
case  by  showing  that  the  change  was  not  injurious  to  him. 
For  he  had  a  right  to  judge  for  himself  of  the  circumstances 
under  which  he  was  willing  to  be  liable,  and  to  stand  upon 
the  very  terms  of  his  contract,  (m) 

after  tlie  reenactment  of  the  charter,  resolution,  and  that  this  salary  haA 

The  oourt  hddf  that  where  an  act  of  been  fixed  for  the  execution  of  his 

incorporatioQ,   under   which   a   bond  office  until  the  25th  oi  March  then 

was  taken  to  secure  the  good  conduct  next,  stated,  that  in  pursuance  of  the 

ofooeof  the  officers  of  the  corporation,  59  Geo.  III.  c.  12,  they  appointed  him 

was  limited  in  its  duration  to  a  certain  assistant  overseer.    On  the  25th  March, 

period,  the  bond  must  haye  the  same  1841,  he  was  again  elected  to  the  same 

limitation ;  because,  the  parties  look-  office,  at  a  salaiy  of  £60  per  annum, 

ing  to  that  act.  It  would  seem  to  be  and  was  reappointed  by  the  justices, 

Teiy  clear  that  no  responsibility  was  and  he  continued  to  be  so  reelected 

contemplated  beyond  the  period  of  its  and  reappointed  by  the  justices  until 

spcdfiea  existence.    The  extension  of  March,    1846.    On    ceasing    to    hold 

the  charter  beyond  the  period  of  its  office,  he  retained  moneys  in  his  hands. 

first  limitation  by  legislative  authority  Hddt  that  the  sureties  were  not  liable 

does  nol  enter  into  the  contract,  and  on  the  bond.    See  also  Mayor  of  Ber* 

cannot  enlarge  it.    See  S.  C.  Society  wick-upon-Tweed  v.  Oswald,  16  £.  L. 

V.  Johnson,  1  McCord,  41.    In  the  case  &  £.  286 ;  a.  o.  1  E.  &  B.  295 ;  Frank  v. 

of  Bamford  p.  lies,  8  Exch.  880,  a  bond,  Edwards,  16  E.  L.  &  £.  477,  n. ;  a.  o.  8 

reciting  that  A  was  appointed  assistant  Exch.  214 ;  Northwestern  Railway  Co. 

overseer  of  the  parisn  of  M.,  was  con-  v.  Whinray ,  26  £.  L.  &  E.  488 ;  s.  o.  10 

ditioned  for  the  aue  performance  of  his  Exch.  77 ;  Kitson  v.  Julian,  30  E.  L.  & 

datiee,  "  thenceforth    fh)m    time    to  E.  826 ;  s.  o.  4  £.  &  B.  854 ;  Jamison  o. 

time,  and  at  all  times,  so  long  as  he  Cosby,  11  Humph.  278.    And  see  Os- 

■hould  continue  in  such  office."    On  wald  v.  Mayor  of  Berwick-upon-Tweed, 

the  25th  June,  1840,  a  vestry  meeting  26  S.  L.  &  E.  85 ;  a.  o.  8  £.  &  B.  658 ; 

was  held,  at  which  A  was  elected  as-  Mayor  of  Cambridge  v.  Dennis,  21 

■istant  overseer  until  the  25th  March,  Law  Rep.  875. 

1841,  at  a  salary  of  8c/.  in  the  pound  on        (/)  £astem  Union  R.  Co.  v,  Coch* 

some  sums  collected,  and  id,  on  others,  rane,  9  Exch.  197. 
Two  Justioes,  by  their  warrant,  dated        (m)  Miller  v.  Stewart,  9  Wheat  680. 

9th  July,  1840,  reciting  the   vestry  In  this  case  a  bond  was  given,  con- 
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So  in  Massachusetts,  the  sureties  on  a  cashier^s  bondi 
are  exonerated  by  an  increase  of  the  capital  of  the  bank) 

from  liability  for  default  of  the  cashier  made  after  the 
increase,  (rnrn) 

ditioned  for  the  faithful  performance  bottles,  on  commission,  and  received 
of  tlie  duties  of  the  office  of  deputy  the  following  guaranty:  "I  hereby 
collector  of  direct  taxes  for  eight  cer-  agree  to  guarantee  my  brother,  W. 
tain  townships,  and  the  instrument  of  M.'s  intromissures,  as  your  agent  in 
the  appointment,  referred  to  in  the  Leith,  to  tlie  extent  of  JC600.  The 
bond,  was  afterwards  altered,  so  as  to  terms  of  the  sale  between  the  plaintiffi 
extend  to  another  township,  without  and  W.  M.,  at  the  time  of  the  guaranty, 
the  consent  of  the  sureties.  The  court  were  that  the  moneys  receiyed  should 
hidd^  that  the  surety  was  discharged  be  remitted  from  time  to  time,  and  an 
from  his  responsibility  for  moneys  sub-  account  of  sales  rendered  at  the  end  of 
sequently  collected  by  his  principal,  each  month,  or  when  required,  and  an 
Bee  also  United  States  v.  Titlotson,  1  accoimt  current  every  tliree  weeks.  It 
Paine,  C.  C.  805 ;  United  States  v.  Hil-  was  soon  after  agreed  between  the 
legas,  8  Wash.  C.  C.  70;  Postmaster-  plaintiffs  and  W.  M.  that  the  account 
General'  v.  Reeder.  4  id.  678 ;  Chute  v,  current  should  be  rendered  every  six 
Pattee,  87  Me.  102.  In  Mayhew  v.  months,  and  subsequently,  in  pur- 
Boyd,  5  Md.  102,  it  was  held,  that  any  suance  of  an  agreement  between  them, 
dealings  with  the  princi||^al  debtor  by  W.  M.  from  time  to  time  gave  his 
the  creditor,  which  amount  to  a  de-  promissory  notes  to  the  plaintiffs, 
parture  from  tlie  contract  by  which  a  payable  four  months  from  date,  for 
surety  is  bound,  and  which  by  potsi'  sums  having  no  relation  to  the 
bilitif  might  materially  vary  or  enlarge  amount  due,  transmitted  to  W.  M. 
the  latter's  liability  without  his  assent,  the  difference  between  the  money 
discharges  the  surety.  In  the  case  of  then  in  his  hands  and  the  amount  of 
Bonar  v.  McDonald,  8  U.  of  L.  Cub.  the  notes.  The  defendant  had  no 
226 ;  s.  o.  1  £.  L.  &  £.  1,  in  the  House  knowledge  of,  and  never  inquired  as 
of  Lords,  the  fact»  were,  that  in  a  bond  to  the  original  or  subsequent  terms  of 
by  cautioners  (sureties)  for  the  careful  delivery.  It  was  held  (Pollock,  C.  B. 
attention  to  business  and  the  faithful  dissentmg),  that  the  alteration  in  the 
discharge  of  the  duties  of  an  agent  of  a  mode  of  accounting  and  paying  did  not 
bank,  it  was  provided  '*  that  he  should  discharge  the  surety.  In  Mitchell  0. 
have  no  other  business  of  any  kind.  Burton,  2  Head,  618,  it  was  hddf  that 
nor  be  connected  in  any  sliape  with  if  two  or  more  persons  become  the 
any  trade,  manufacture,  or  mercantile  sureties  of  a  thira  person,  to  a  bond, 
copartnery,  nor  be  agent  for  any  in-  and  the  obligees  and  principal  obligor 
dividual  or  copartnery  in  any  manner  erase  the  name  of,  and  release  one  of 
or  way  whatsoever,  nor  be  security  for  the  sureties,  without  the  knowledge  or 
any  inatoidual  or  copartnery  in  any  man"  consent  of  the  co-sureties,  or  their  sub- 
tler or  way  whatsoever"  Ijie  bfuk  sub-  sequent  ratification  of  the  same,  tiiey 
sequently,  without  the  knowledge  of  are  not  bound  on  said  bon<L  And 
the  sureties,  increased  the  salary  of  the  further,  that  if,  however,  the  obliga- 
agent,  he  undertaking  to  bear  one  fomth  tion  after  such  erasure,  is  presented  to 
oart  of  all  louee  which  might  be  incurred  other  persons,  who  sign  tlie  same  as 
cry  his  discounts.  Held,  affirming  the  sureties,  they  are  bound  by  their  under* 
decision  of  a  minority  of  the  court  taking,  although  tliey  may  be  ignorant 
below,  that  this  was  such  an  alteration  of  the  circumstances  of  tlie  erasure,  and 
of  the  contract,  and  of  the  liability  of  of  the  fact  that  the  other  sureties  on  the 
the  agent,  that  the  sureties  were  dis-  bond  are  released  thereby.  The  erasure 
charged,  notwithstandmg  that  the  loss  was  visible,  and  thej^  sho^uld  have  asce^ 
arose,  not  from  discounts,  but  from  tained  all  liie  facts  in  reference  thereto 
improper  conduct  of  the  agent.  And  before  signing  the  obligation,  and  not 
see  Small  v.  Currie,  27  £.  L.  &  E.  804.  having  done  so,  are  bound  bv  their  ad 
But  in  Stewart  v.  McKean,  29  E.  L.  &  See  also  General  Steam  Navigation 
E.  888,  s.  c.  10  Exch.  676,  the  plain-  Co.  v.  Rolt,  95  Ens.  C.  L.  660. 
Uffii,  bottle  manufacturers,  appointed  (mm)  Grocer's  Sank  v.  Kingman,  16 
W    M.  their  agent   for  the  sale   U  Qzay|478.  ' 

[18] 


OH.  VH.]  GUARAITTY,  •  18 

•Any  thing,  therefore,  which  operates  as  a  novation,  •  18 
disehaiges  the  surety.  So  if  a  new  note  be  given  in 
discharge  of  a  former  one ;  (n)  and  it  has  been  adjudged, 
upon  good  reasons,  that  where  a  surety  is  in  fact  discharged 
by  a  novation,  or  by  a  material  change  of  the  debt,  and  in 
ignorance  of  hia  b^g  thus  freed  from  his  liability  makes  a 
subsequent  acknowledgment  of  his  liability,  he  cannot  be 
held  thereon.  (<7}  But  the  guarantor  may  assent  to  the 
change,  and  waive  his  right  of  claiming  a  discharge  because 
of  it.  (p) 

*  In  general,  a  guaranty  to  a  partnership,  is  extin*  *  19 
guished  by  a  change  in  the  firm,  although  the  copart- 
nership name  is  not  changed.  (9)     This  has  been  held  to 

(»)  Borge  on  Suretyship,  b.  2,  c.  6  ^  all  the  cases,  in  truth  we  m«y  say  from 

Letcher  r.  Bank  of  the  Commonwealth,  all  (for  though  there  is  one  adverse 

1  Dana^  82;  Cftstleman  p.  Holmes,  4  case  of  Barclay  v.  Lucas,  the  propriety 

J.  J.  Marsh.  1 ;  Bell  v.  Martin,  8  Har-  of  that  decision  has  been  very  much 

rbon,   167 ;   Farmers   and    Mechanics  questioned),  it  results,  that  where  one 

Bftnk  9.  Kerdieval,  2  Mich.  604.  of  the  obligees  dies,  the  security  is  at 

{o)  Merrimack  Co.  Bank  v.  Brown,  an  end.    It  is  not  necessary  now  to 

12  N.  H.  820 ;  Fowlei  v.  Brooks,  18  id.  enter  into  the  reasons  of  those  deci- 

240.    See  also  Roe  v.  HanieoQ,  2  T.  R.  sions,  but  tliere  may  be  very  ^ood  rea- 

425.  sons  for  such  a  construction ;  it  is  rery 

{p)  Fowler  v.  Brooks,  IS  N.  H.  240.  probable  that  sureties  may  be  induced 

In  this  case  it  was  determined,  that  if  to  enter  into  such  a  security  by  a  con- 

a  surety,  with  knowledge  of  the  fact  fidence  which  they  repose  in  the  intec^ 

that  an  agreement  for  an  extension  of  rity,  diligence,  caution,  and  accuracy 

time   has    been    made    between    the  of  one  or  two  of  the  partners.    In  the 

creditor  and  tiie  prindpat,  make  a  new  nature  of  things,  there  cannot  be  a 

promise  to  pay  the  debt,  he  cannot  partnership  consisting  of  several  pei^ 

afterwards  avail  himself  of  the  agree*  sons,  in  which  tliere  are  not  some  per- 

ment,  as  a  discharge  of  his  liability,  sons  possessing  these  qualities  in   a 

notwithstanding  there  was  no  new  con-  greater  degree  than  the  rest ;  and  it 

rideration  for  his  promise.    And  see  may  be  that  the  partner  dying,  or  go- 

Ex  parte  Harrey,  27  E.  L.  &  E.  272.  ing  out,  may  be  the  very  person  on 

iff)  Be' lairs  v.  Ebs worth,  8  Camp,  whom  the  sureties   relied;  it   would 

62;  Russell  v.  Perkins,  1  Mason,  860 ;  therefore  be  very  unreasonable  to  hold 

WestoD  V,  Barton,  4  Taunt.  678.    It  the  surety  to  his  contract  after  such 

waa  here  heid,  that  a  bond  conditioned  change."    8ee  also  Bodenham  v.  Pur- 

to  repay  to  five  persons  all  sums  ad-  chas,  2  B.  &  Aid.  89.    But  in  New  Ha- 

▼aneed  by  them,  or  any  of  them,  in  Ten  County  Bank  v.  Mitchell,  16  Conn. 

their  capacity  of  bankers,  will  not  ex-  206,  the  facts  were  as  follows :  The 

tend  to  sums  advanced  after  the  de-  guaranty  of  A,  by  its  terras,  made  him 

eease  of  one  of  the  five  by  the  four  responsible  to  B,  a  banking  institution, 

rarriTors,   the   four   then   acting   as  for  such  paper  as  should  be  indorsed  by 

bankers.    MansJMd,  C.  J.,  observed :  the  firm  of  S.  M.  &  O.,  and  held  by  B, 

*'The  question  here  is,  whether  the  and  bound  A  to  save  B  harmless  from 

original  partnership  being  at  an  end,  all  lost  which  B  might  sustain  by  rea* 

in  consequence  of  the  death  of  Gold-  son  of  holding  paper  indorsed  by  said 

ing.  the  bond  is  still  in  force  as  security  ilrm.    The  partnership  of  8.  M.  &  G. 

to  the  surviving  four,  or  whether  that  was  afterwards  dissolved,  of  which  B 

political  personage,  as  it  may  be  called,  had  notice.    The  partners  then  ex^ 

conaistiiig  of  five,  being  dead,  the  bond  cuted  a  power  of  attorney  to  M.,  who 

if  not  at  an  end.  .  .  •  From  almost  had«   previoutly   to    the    diaaolntioiif 
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•  20  be  the  effect  of  such  change,  *  although  the  guaranty 
given  to  the  firm  was  expressly  for  "  advances  by  them, 
or  either  of  them."  The  mere  fact  that  the  partnership  is 
very  numerous,  does  not  seem  to  vary  this  rule,  if  the  guar- 
anty be  given  to  the  whole  firm.  But  where  the  partnership 
was  numerous,  and  seven  of  the  members  were  trustees  for 
the  firm,  and  a  bond  was  given  to  these  trustees  to  secure  the 
faithful  services  of  the  clerk  of  the  company,  and  a  part  of 
the  trustees  died,  there  it  was  held  that  the  surviving  trus- 
tees might  maintain  an  action  on  the  bond,  although  it  was 
shown  that  there  had  been  changes  in  the  company,  (r) 

A  guaranty  may  doubtless  be  a  continuing  contract,  and  be 
unaffected  by  a  change  of  circumstances,  as  to  the  subject- 
matter,  and  also  as  to  the  parties  for  whose  benefit  it  shall 
enure.  It  may  provide,  for  instance,  for  the  fidelity  of  a 
cashier  in  a  bank,  as  long  as  it  shall   continue  under  its 

transacted  nearly  all  the  bank  business  by  M  were  in  legal  contemplation  in- 
of  the  partnership  with  B,  authorizing  dorsed  by  the  firm ;  consequently  they 
him  to  sign  and  indorse  notes  which  were  embraced  within  the  scope  and 
might  be  considered  necessary  in  the  true  meaning  of  the  gru&nnty<  And  in 
management  of  the  concern.  M  de-  Staats  v.  Hewlett,  4  Denio,  559,  A  gave 
livered  the  power  to  B ;  after  which  M,  B  an  undeitaking  in  writing  as  follows : 
by  virtue  thereof,  continued  to  use  the  "  I  hereby  obligate  myself  to  hold  you 
name  of  S.  M.  &  G.,  as  drawers  and  harmless  for  any  indorsement  you  may 
indorsers  of  negotiable  paper,  which  make  for,  or  have  made  for,  the  late 
was  discounted  by  B,  and  the  proceeds  firm  of  Peck,  Hewlett  &  Foster."  The 
credited  to  the  firm,  and  applied  in  firm  had  previously  become  dissolved 
payment  of  their  former  indebtedness  by  the  death  of  one  of  its  members.  A 
to  B.  By  virtue  of  such  power,  M  also  note  subsequently  made  by  one  of  the 
•igned  in  the  name  of  the  firm  various  surviving  partners,  in  the  course  of  liq- 
other  notes  which  were  indorsed  by  A,  uidating  the  business  of  the  firm,  and 
with  notice  of  the  dissolution,  and  know-  signed  "  S.  R.  Hewlett,  for  the  late 
ing  that  these  notes  were  intended  to  firm  of  Peck,  Hewlett  &  Foster,"  was 
be,  as  they  were  in  fact,  discounted  by  indorsed  by  B.  Held,  that  it  was  within 
B,  and  the  proceeds  applied  in  payment  the  terms  of  the  guaranty.  The  case 
of  the  debts  and  liabihties  of  the  firm,  of  Pemberton  v.  Oakes,  4  Buss.  164, 
In  the  course  of  these  transactions,  M,  illustrates  the  principle  of  the  text, 
by  virtue  of  said  power,  indorsed  two  See  further,  that  guaranties  are  to  be 
notes,  which  were  discounted  by  B,  and  construed  strictly,  and  that  if  any  nart- 
the  proceeds  credited  to  the  fitm.  The  ners  be  taken  into  or  retire  ftt>m  a  nrm, 
parties  to  these  notes  having  failed,  B  the  guarantee  does  not  continue.  Sim- 
sought  a  remedy  on  the  guaranty  son  v.  Cook,  8  J.  B.  Moore,  588  ,*  Kijp- 
against  A ;  and  it  was  held,  that  the  ling  v.  Turner,  6  B.  &  Aid.  261 ;  Wright 
guaranty,  by  its  terms,  contemplated  v.  Russell,  8  Wils.  530 ;  Barclay  r.  Lu- 
only  such  paper  as  should  be  inaorsed  cas,  8  Dougl  821 ;  Penoyer  v.  Watson, 
by  the  firm  of  S.  M.  jb  G.,  as  a  firm,  16  Johns.  100 ;  Barker  p.  Parker,  1  T. 
and  during  the  continuance  of  the  B- 287  ;  Dry  o.  Davy,  2  Per.  &D.  249; 
partnership,  but  that,  for  the  purpose  Place  v.  Delegal,  4  Bing.  N.  C.  426 ; 
of  settling  the  partnership  concerns.  Dance  v,  Girdler,  4  B.  &  P.  84 ;  Myers 
the  partnership  relation  between  the  9.  Edge,  7  T.  R.  264. 
partners  continued  to  subsist  after  the  (r)  Metcalf  v.  Bruin,  12  East,  405. 
OiMoiution,  and  the  notes  so  indorsed 
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present  charter,  and  under  any  extension  or  renewal  thereof. 
So  provision  may  be  made  for  its  validity  to  a  partnership 
after  a  change  of  members,  perhaps  by  adequate  covenants, 
even  without  the  intervention  of  trustees ;  although  it  would 
certainly  be  the  better,  if  not  the  only  safe  way,  to  constitute 
trustees.  But,  from  what  has  already  been  said,  it  will  be 
obvious,  that  unless  the  contract  of  guaranty  expressly  pro- 
vides for  these^  <2hanges,  their  occurrence  discharges  the 
guarantor  from  his  obligation,  (d) 

*  The  obligation  of  guaranty  for  good  conduct  does  *  21 
not  seem  to  be  one  which  survives  the  obligee  and  passes 
over  to  his  representatives.  They  may  of  course  have  their 
action  for  any  liability  of  the  guarantor  incurred  by  the  de- 
fault of  the  party  whose  good  conduct  is  guaranteed,  during 
the  life  of  the  party  receiving  the  guaranty.  But  when  he 
dies,  the  guaranty  dies  also  so  far,  that  if  the  party  for  whose 
good  conduct  the  guaranty  is  giv^n,  goes  on  with  the  same 
service  as  before,  but  now  rendering  it  to  the  representatives 
of  the  deceased,  they  cannot  hold  the  guarantor  for  the 
default  of  one  who  is  now  at  work  for  them.  Thus,  a  bond 
for  the  good  conduct  of  a  clerk,  when  the  obligee  died,  and 
the  executor  employed  the  same  clerk  in  arranging  and 
finishing  the  business  of  the  obligee,  was  not  held  sufficient 
to  maintain  an  action  by  the  executor  for  misconduct  of  the 
clerk  after  the  death  of  the  obligee,  (t) 

In  regard  to  the  subject-matter,  a  guaranty  to  cover  goods 

(j)  The  case  of  Barclay  v.  Lucas,  8  the  occasional  addition  of  new  part- 
Dfingl.  321 ;  9.  c  1  T.  R.  291,  n.  (a),  al-  nern.  In  such  establishments  clerks 
though  it  has  been  doubted  on  some  are  necessary,  who  now  and  then  sue- 
points  (see  Weston  v.  Barton,  4  Taunt,  ceed  as  partners,  an  arrangement  very 
681),  is  yet  an  authority  for  this  prin-  proper  and  very  beneficial  to  the  clerks, 
dple,  that  if  the  terms  of  the  contract  The  house  requires  security  for  their 
show  it  was  the  intention  of  the  parties  honesty.  Now  it  seems  to  me  to  make  no 
that  the  liability  should  continue,  such  diflerence  whether  a  new  partner  is  in- 
vin  be  the  case,  although  the  names  of  troduced  or  not,  for  there  is  no  doubt 
the  firm  change.  Such  was  evidently  that  it  is  a  security  to  the  house.  I  am 
the  court's  understanding  of  the  bond  glad  that  there  is  a  distinction  between 
in  that  case,  for  Lord  Mansfield  ob-  this  case  and  that  decided  in  the  Com- 
senred :  "  The  question  turns,  as  Lord  mon  Pleas ;  for  I  think  that  the  plain- 
Chief  Justice  De  Grof  observes,  in  the  tiffs  are  entitled  to  recover  to  the  extent 
case  which  has  been  cited,  upon  the  of  the  whole  sum  embezzled,  or  at  all 
meaning  of  the  parties.  In  endeavor-  events  to  the  extent  of  their  own 
log  to  discover  that  meaning,  the  sub-  share."  This  principle  was  the  foun 
Ject-matter  of  the  contract  is  to  be  dation  of  the  decision  in  Pease  v 
coosidered.  It  is  notorious  that  these  Hirst,  10  B.  &  C.  122. 
baoking-houses  continue  for  ages  with  (t)  'Barker  v.  Parker,  1  T.  R.  287* 
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supplied  to  a  certain  amount,  without  restriction  of  time,  con- 
tinues until  revoked ;  although  even  such  continuing  guaranty 
may  be  discharged  by  a  change  of  the  terms  of  credit,  (u)  If 
the  guarantor  means  to  limit  his  liability  to  a  single  transac- 
tion, he  should  so  express  it.  (y^  But  as  no  special  form  or 
manner  of  expression  is  necessary,  if  this  purpose  may  fairly 
be  gathered  from  the  whole  contract,  courts  will  so  construe 
it.  (w^ 

(u)  In  Barstow  v.  Bennett,  8  Camp,  subject.  In  this  case,  the  letter  of 
220,  A  gave  to  B  a  written  guaranty  to  guaranty  contained  this  clause :  "  The 
the  extent  of  jCSOO  for  an^  goods  he  object  of  the  present  letter  is  to  request 
might  supply  to  C,  provid^  0  neg-  you  if  convenient,  to  furnish  them" 
lected  to  pay  in  due  time.  B  supplied  (Messrs.  Stephen  and  Henry  Higgin- 
goods  to  C  accordingly  at  two  months'  son),  "  with  any  sum  they  may  want, 
credit,  and  C  paid  in  due  time  to  an  as  far  aa  fifty  thousand  dollars ;  say  fifty 
amount  exceedmg  £800.  The  account  thousand  dollars.  They  will  reimburse 
haying  run  for  some  time  on  these  you  the  amount,  together  witli  interest, 
terms,  and  there  being  a  balance  due  as  soon  as  arrangements  can  be  made 
to  B,  a  new  account  was  opened  on  to  do  it ;  and  as  our  embargo  cannot 
new  terms  of  credit.  Ileidf  that  the  be  continued  mach  longer,  we  appre- 
guaranty  extended  to  all  goods  fur-  hend  there  will  be  no  difBcuIty  in  this 
nished  while  the  term  of  credit  re-  We  shall  hold  onrselves  answerable  to 
mained  unchanged,  but  not  to  those  you  for  the  amount."  It  was  heldf  that 
furnished  after  the  term  of  credit  was  this  was  not  an  absolute  original  un- 
changed, and  a  new  account  opened,  dertaking,  but  a  guaranty ;  thatitcov* 
Bee  Hatch  v.  Hobbs,  12  Gray,  447.  ered  advances  only  to  Stephen   and 

(v)  Merele  v.  Wells,  2  Camp.  413.  Henry  Higginson  (who  were  then  part- 
In  this  case  the  guaranty  was  in  these  ners),  on  partnership  account,  and  could 
words :  "  Gentlemen,  I  have  been  ap-  not  be  applied  to  cover  advances  to 
pliedtoby  my  brother,  William  Welles,  either  of  the  partners  separately,  on 
jeweller,  to  be  bound  to  you  for  any  his  separate  account ;  that  the  author- 
debts  he  may  contract,  not  to  exceed  ity  of  the  guaranty  was  revoked  by 
one  hundred  pounds  (with  you),  for  the  dissolution  of  the  partnership,  and 
goods  necessary  in  his  business  as  a  no  subsequent  advances  made  by  the 
jeweller.  I  have  wrote  to  say  by  this  party,  after  a  iliU  notice  of  such  disso- 
declaration  I  consider  myself  bound  to  lution,  were  within  the  reach  of  the 
you  for  any  debt  he  may  contract  for  guaranty ;  that  the  letter  did  not  im- 
his  business  as  a  jeweller,  not  exceed-  port  to  be  a  continuing  guaranty  fbr 
ing  one  hundred  pounds,  after  this  money  advanced,  totiesquoties  from  time 
date.  (Signed)  John  Wells."  And  Lord  to  time,  to  the  amount  of  ^fiOjOCX),  but 
Ellenborough  said :  *'  I  think  the  defend-  for  a  single  advance  of  money  to  that 
ant  was  answerable  for  any  debt  not  amount ;  and  that,  when  once  ad- 
exceeding  one  hundred  pounds  which  vances  were  made  to  $50,000,  no  sub- 
William  Wells  might  from  time  to  time  sequent  advances  were  within  tlie 
contract  with  the  plaintiffs  in  the  way  guaranty ;  although,  at  the  time  of 
of  his  business.  The  guaranty  is  not  such  ftirther  advances,  the  sum  aotu- 
confined  to  one  instance,  but  applies  to  ally  advanced  had  been  reduced  below 
debts  successively  renewed.  If  a  party  950,000  by  reimbursements  of  th« 
means  to  be  surety  only  for  a  single  debtors,  bi  Grant  v.  Ridsdale,  2  Har. 
dealing,  he  should  take  care  to  say  so.  &  J.  186,  a  guaranty  in  the  following 
By  such  an  instrument  as  this,  a  con-  terms  :  "  I  will  guaranty  their  engage* 
tinning  suretyship  is  created  to  the  ments,  should  you  think  it  necessary, 
specified  amount.  There  must  be,  for  any  transactions  they  may  have  in 
therefore,  a  verdict  for  the  plaintiffs  your  house,"  was  held  an  absolute  and 
for  j£100."  See  Brown  v.  Bachelor,  1  continuing  guaranty,  until  counter- 
Hurl.  &  N.  255.  manded.  —  1^  where  the  defendant  ad- 

{w)  See  Cremer  v.  Higginson,  1  Ma-  dressed  a  letter  to  the  plaintiffs,  stat- 

son,  823  which  is  a  leading  case  on  this  ing  that  hie  brother  wished  to  go  into 
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•SECTION  VL  •22 

HOW  A   (HTARAKTOB   IB   APFECTED   BY   INBULGBNCB   TO  A 

DEBTOR. 

A  guarantor  b  entitled  to  a  just  protection.    But  this 
principle  is  not  carried  so  far  as  to  permit  liirn   to 
compel  the  creditor  *  unreasonably  to  proceed  against  *  23 
the  principal  debtor,  (x)    From  some  cases  it  may  be 

biuinew,  and  promising  to  be  account-  that,  as  soon  as  the  bearer  had  refunded 

Able  for  such  goods  furnished  by  the  $4,000,  the  guaranty  ceased.    In  Fel- 

plaintiffs  as  his  brother  should  call  for,  lows  v.  Prentiss,  8  Denio,  512,  a  guar- 

from  9S00  to  $600  worth  ;   in  conse-  anty  in  these  words :  "  I  hereby  agree 

Snenoe  of  which  the  plaintiffs  furnished  to  guarantee  to  you  the  payment  of 
im  with  divers  parcels  of  goods ;  it  such  an  amount  of  goods,  at  a  credit 
was  ktld,  that  this  was  a  continuing  of  one  year,  interest  lU^ter  six  months, 
guaraaty  to  the  amount'  specified,  and  not  exceeding  8500,  as  you  may  credit 
vss  not  limited  to  the  bill  of  parcels  to  A.,"  was  hdd^  not  to  be  a  continuing 
iint  delivered.  Rapelye  v.  Bailey,  6  guaranty,  but  it  was  held  tb  be  ex- 
Conn.  149.  See  also  Clark  v,  Burdett,  hausted  by  a  single  purchase  of  goods 
2  Hall,  167.  —  A  writing  in  these  words :  to  the  amount  of  9500.  See  also  Whit- 
"  I  agree  to  be  responsible  for  the  price  ney  v,  Groot,  24  Wend.  82 ;  Lawrence 
of  grods  purchased  of  you,  either  by  v.  McCalmont,  2  How.  26 ;  Chapman 
Bote  or  acooant,  at  any  time  hereafter,  v,  Sutton,  2  C.  B.  684 ;  Tanner  v. 
to  the  amount  of  $100,"  is  a  continuing  Moore,  11  Jur.  11;  Allnut  v.  Ashen- 
guaranty  to  that  extent,  for  goods  to  don,  5  Man.  &  G.  892 ;  Hitchcock  v, 
be  at  any  time  sold  before  the  credit  is  Humphrey,  id.  559;  Martin  v.  Wright, 
recalled.  Bent  o.  Hartshorn,  1  Met.  9  Jur.  178 ;  Johnston  v.  Nichoils,  1  C. 
24.  —  Many  of  the  cases  seem  to  hold  B.  251 ;  Fanners  and  Mechanics  Bank 
with  Lord  EUenborow/h,  in  Merle  o.  v.  Kercheval,  2  Mich.  504;  Agawam 
Wells,  2  Camp.  418,  that  the  guaranty  Bank  v.  Strever,  16  Barb.  82. 
will  be  understood  to  be  oontinuing,  {i)  It  seems  to  be  well  settled  that 
valese  expressly  limited.  But  the  con-  mere  delay  by  the  creditor  to  proceed 
tnry  ojHnion  was  expressed  in  White  against  the  principal,  although  re- 
9.  Reed,  15  Conn.  457.  In  that  case  quested  to  do  so  by  the  surety,  will  not 
the  defendant  gave  the  plaintiff  a  writ-  in  and  of  itself  discharge  the  surety, 
ing  in  these  words :"  For  any  sum  that  Hufihian  v.  Hulbert,  18  Wend.  877; 
my  SOD  Q.  may  become  indebted  to  Davis  v.  Higgins,  ^  N,  H.  281 ;  Bellows 
yoa,  not  exceedmg  $200,  I  will  hold  v,  LoveU,  5  Pick.  807;  Erie  Bank  v. 
myself  «ocountable."  Hdd,  that  the  Gibson,  1  Watts,  148 ;  Cope  v.  Smith, 
terais  of  this  instrument  were  satisfied  8  S.  &  B.  110 ;  Johnson  v.  Planter's 
when  any  indebtedness  within  the  Bank,  4  Sm.  &  M.  165 ;  Beebe  v,  Dud- 
amooDt  limited  was  mcurred  by  G.,  ley,  6  Foster  (N.  H.),  249;  Bickford  v. 
and  consequently  that^  it  was  not  a  Gibbs,  8  Cush.  184.  But  if  this  delay 
ooatiiiuing  gnaranty.  So  in  Boyce  v.  of  the  creditor  operates  to  the  in- 
Evart,  1  Rice,  128,  the  guaranty  was  jury  of  the  surety,  as  if  the  principal 
m  theee  words :  *'  The  bearer  is  about  debtor  was  at  the  time  of  the  request 
to  comraenoe  business,  to  assist  him  in  solvent,  but  afterwards  became  insol- 
which  he  will  need  your  aid,  which,  if  vent,  and  the  surety  will  not  be  able  to 
Yen  render,  we  will,  in  case  of  failure*  collect  the  amount,  he  is  pro  ianto  dis- 
mdemnify  yoa  to  the  amount  of  charged.  Row  v.  Pulver,  1  Cowen, 
N,OOU.''  Seldy  that  it  was  not  a  con-  246 ;  SUte  v.  Reynolds,  8  Mo.  96 ;  Hei^ 
tfnuing  guaranty,  but  applicable  to  the  rick  v.  Borst,  4  Hill  (N.  Y.),  650.  And 
better's  oommfmring  in  biuiness,  and  see  note  (c)  po§t.  See  Miller  v.  Berkej, 
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doubted  whether  he  has  any  power  in  this  way.  In  one 
case,  (jf)  it  was  held,  that  a  surety,  who  was  injured  by  a 
delay  in  suing  the  principal  debtor,  was  not  discharged,  on 
the  ground  that  he  might  have  insured  a  prompt  demand 
against  the  debtor,  by  making  himself  an  indorser  instead  of 
a  surety.  But  this  would  have  secured  only  a  demand,  and 
not  a  suit ;  *and  it  seems  hard  and  severe  to  say  that  because 
one  does  not  secure  to  himself  the  precise  and  immediate 
demand  and  notice  necessary  to  hold  indorsers,  he  shall 
not  be  entitled  to  any  care  or  diligence  on  the  part  of  the 
creditor.  It  would  seem  to  be  a  just  and  reasonaltle  rule, 
that  the  guaranteed  creditor  should  use  in  collecting  the 
debt  from  the  original  debtor,  the  same  care  and  diligence 
which  prudent  creditors  commonly  use  in  collecting  their 
debts ;  they  have  certainly  no  right  to  neglect  a  guaranteed 
debt  because  it  is  guaranteed,  (j/y) 

If  the  surety  requests  the  creditor  to  collect  the  debt,  and 
there  is  refusal  and  delay,  and  subsequent  insolvency,  it 

would  seem  difficult  to  resist  the  surety's  claim  to  be 
*  24  discharged,  (z)     *  In  1816  it  was  said  by  the  Supreme 

Court  of  New  York,  in  a  case  where  such  facts  were 
pleaded  and  demurred  to,  that  the  plea  was  good,  and  the 
defence  sufficient,  (a)     Chancellor  Kent  has  questioned  the 

27  Penn.  St.  817.  See  also,  for  a  gen-  Harley,  10  East,  85,  Lord  EUenbonmgh 
eral  statement  of  the  duties  arising  said :  '*  The  only  question  is,  whether 
from  the  relation  of  principal  and  the  laches  of  the  obligees,  in  not  call- 
surety,  Huey  V.  Pinney,  6  Minn.  810.  ing  upon  the  principal  so  soon  as  they 

{y)  Townsend  v.  Riddle,  2  N.  H.  448.  might  hare  done,  if  the  accounts  had 

And    Woodbury f  J.,  said  :  "  Here  the  been  properly  examined  from  time  to 

character  of  tne  defendant  as  a  surety  time,  be  an  estoppel  at  law  [in  an  ao* 

did  not  appear  on  the  face  of  the  con-  tion]  against  the  sureties?    I  know  of 

tract,  nor  was  it  praved  that  the  plain-  no  such  estoppel  at  law,  whatever  rem 

tiJS  knew  him  to  be  only  a  surety,  edy  there  may  be  in  equity/'    And  in 

Here  he  was  not  liable  as  a  mere  in-  Dawson  v.  Laws,  28  £.  L.  &  £.  866, 

dorser  on  the  same  instrument,  or  as  a  the  Vice-Chancellor  said,  that  in  order 

guarantor  on  a  separate  one.    No  time  to  discharge  sureties  for  the  faithful 

for  an  adjustment  with  the  principal  performance  of  duties  by  their  princi' 

was  fixed  by  law ;  no  delay  was  given  pal,  from  their^  obligation,  there  must 

to  him  after  a  request  by  the  surety  be  such  an  act  of  connivsnce  as  en- 

for  a  prosecution ;  no  new  engagement  abled  the  party  to  get  the  fund  in  hit 

for  forbearance  appears  to  have  been  hands,  or  such  an  act  of  gross  negli- 

entered  into  between  the  creditor  and  gence  as  to  amount  to' a  wilful  shutting 

debtor.''  of  the  person's  eyes  to  the  fraud  which 

(yy)  Hoffhian  r.  Bechtel,  52  Penn.  the  party  was  about  to  commit,  or 

St.  190.    For  a  case  in  which  the  right  something  approximating  to  it. 

to  recover  was  lost  by  laches,  see  Whit-  (a)  Pain  v,  Packard,  18  Johns.  174. 

ing  V.  Stacey,  15  Gray,  270.  And  see  People  v.  Jansen,  7  id.  886.  In 

(2)  In  the  Trent  Navigation  Co.  v.  Herrick  v.  Bo*«t,  4  HUl  (N.  Y  ),  650,  it 
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kw  of  this  case, .  and  it  is  said  that  two  of  the  judges  of 
tiie  court  afterwards  retracted  their  opinion.  But  in  1838, 
the  Supreme  Court  of  the  same  State  seemed  to  hold  the 
same  views.  In  1811  this  court  decided,  that  a  mere 
delay  in  calling  on  the  principal  will  not  discharge  the 
surety.  (&}  Of  *  this  there  seems  no  question ;  and  *  25 
the  objection  to  discharging  him  where  he  requests  a 
collection  of^the  debt  and  is  injured  by  the  refusal,  rests  upon 

was  hel^i,  that  although  the  creditor  whole  court  had  done.  The  decision 
neglect  to  prosecute  the  principal  after  was  obviously  erroneous  in  another  re- 
ft request  bj  the  surety,  this  will  not  spect,  as  was  also  shown  by  that  learned 
discharge  the  surety,  if  the  principal  senator.  It  overruled  a  previous  de- 
was  then  insolvent.  And  the  surety,  in  cision  of  the  same  court  in  Le  Guen  v, 
order  to  establish  a  defence  of  this  kind,  Govemeur.  1  Johns.  Gas.  492,  on  the 
must  show  dearly  that  at  the  time  the  question  of  res  Judicata ;  necessarily  So, 
request  was  made,  the  debt  could  unless  it  be  conceded  that  the  defence 
have  been  collected  of  the  principal,  belongs  exclusively  to  equity.  I  do  not 
CoKtn,  J.,  then  observed :  "  The  view  deny  that  the  error  has  become  invet- 
taken  of  the  question  in  Hufiman  v.  erate,  though  it  has  never  been  treated 
nalbert,  18  Wend.  877,  the  only  case  with  much  favor.  A  dictum  was  refer- 
in  this  coort  where  the  kind  or  degree  red  to  on  the  argument,  in  the  Manches- 
of  insolvency  on  which  the  surety  is  to  ter  Iron  Man.  Go.  v.  Sweeting,  10  Wend, 
be  discharged  has  been  noticed,  is  not  162,  that  the  refusal  to  sue  is  tanta- 
inoonsistent  with  the  direction  given  at  mount  to  an  agreement  not  to  prosecute 
the  circuit.  Mr.  Justice  Nelsm  there  the  surety.  The  remark  meant,  how* 
said,  the  rule  is  founded  on  the  assump-  ever,  no  more  than  that  such  a  neglect 
Uon  that  the  debt  is  clearly  ooUectible  as  amounts  to  a  defence  is  like  the 
by  snit ;  and  upon  this  ground  only  agreement  not  to  sue  in  respect  to  be- 
can  the  rule  be  defended.  Again,  he  ing  receivable  under  the  general  issue, 
says,  there  must  be  something  more  The  judge  was  speaking  to  the  ques- 
than  an  ability  to  pay  at  the  option  of  tion  whether  the  defence  should  not 
the  debtor.  Among  other  reasons  he  have  been  specially  pleaded  as  it  was 
mentions  the  surety  having  a  icemedy  in  Pain  v.  Piu^ard.  On  the  other  hand, 
of  his  own  by  payment  and  suit,  a  it  has  often  been  said  that  the  defence 
reason  which,  as  I  mentioned,  would  in  should  not  be  encouraged,  but  rather 
other  cases  deprive  the  party  complain-  discountenanced ;  and  several  decis- 
ing  of  ail  claim ;  for  in  no  other  case  ions  will  be  found  to  have  proceeded 
that  I  am  aware  of  can  he  demand  on  tlus  ground." 
compensation  or  raise  a  defence  ground-  (6)  People  v.  Jansen,  7  Johns.  886. 
ed  on  his  own  neglect.  What  principle  The  authorities  ^1  agree  upon  this 
such  a  defence  should  ever  have  found  point  Hunt  v.  United  States,  1  Galli- 
to  stand  upon  in  any  court  it  is  difficult  son,  82 ;  Nay  lor  v.  Moody,  8  Blackf.  98; 
to  see.  It  introduces  a  new  term  into  Hunt  v.  Biidgham,  2  Pick.  581 ;  Win- 
the  creditor's  contract.  It  came  into  tor  v.  Branch  Bank,  28  Ala.  762; 
this  court  without  precedent  (Pain  v.  Nichols  v.  McDowell,  14  B.  Mon.  7. 
Packard,  13  Johns.  174),  was  afterwards  And  even  an  agreement  by  the  creditor 
repudiated  even  by  the  Gourt  of  Ghan-  to  enkunge  the  time,  unless  it  is  made 
eery  (King  v.  Bsldwin,  2  Johns.  Gh.  upon  such  consideration,  or  in  such 
6M),  as  it  always  has  been  both  at  law  form  as  to  be  binding  upon  him,  and 
and  equity  in  England ;  but  was  re-  to  estop  him  from  suing  the  principal, 
stored  on  a  tie  in  the  Gourt  of  Errors,  does  not  discharge  the  surety.  Leavitt 
turned  by  the  casting  vote  of  a  layman,  v.  Savage,  16  Me.  72 ;  Bailey  v.  Adams, 
King  r.  Baldwin,  17  Johns.  884.  Piatt,  10  N.  H.  162;  Joslyn  v.  Smith,  18  Vt 
J.,  and  Yates^  J.,  took  that  occasion  to  858 ;  Harter  v.  Moore,  5  Blackf.  867 ; 
acknowledge  that  they  had  erred  in  Farmers  Bank  v.  Raynolds,  18  Ohio,  84. 
Pain  V.  Packartl,  as  Senator  Van  FecA-  And  see  note  (/)  po§t, 
toi  showed  most  conclusively  that  the 
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the  right  and  power  of  the  surety  to  pay  the  debt  himself 
whenever  he  pleases,  and  then  take  his  own  measures  against 
the  debtor.  It  would  be,  however,  unjust  to  hold  him  liable 
on  this  ground,  where  he  has  been  injured  by  the  certain 
fault  of  the  party  to  whom  he  makes  the  guaranty.  (<;)  And 
from  a  consideration  of  the  cases,  and  the  reasons  on  which 
they  rest,  we  think  this  rule  may  be  drawn:  that  a  surety 
is  discharged  where  the  creditor,  after  notice  and  request, 
has  been  guilty  of  a  delay  which  amounts  to  negligence,  and 
by  this  negligence  the  surety  has  lost  his  security  or  indem- 
nity, (w)  If,  however,  in  that  case  the  creditor  should  show 
full  knowledge  and  an  equal  negligence  on  the  part  of  the 
guarantor,  or  his  assent,  or  that  security  was  given  him  by 
the  principal  debtor,  it  would  be  difficult  to  point  out  any  ac- 
knowledged principles  which  would  lead  to  his  discharge,  (d) 
In  some  of  our  States  statutory  provisions  give  a  surety  a 

(e)  The  better  authorities  agree  that  to  do  until  the  principal  became  in 

if  the  surety  can  positively  and  dearly  solvent ;  it  was  held,  that  the  surety 

•how  an  injury  to  himself  by  the  fail-  was  not  discharged.   See  Strong  v.  Foa* 

nre  of  the  creditor  to  prosecute  after  ter,  17  C.  B.  201. 
request,  he  is  exonerated, /TTofartfo.  Row        (ec)  Shimer  v.  Jones,  47  Fenn.  St 

V,  Pulver,  1  Cowen,  246 ;  State  v.  Key-  268 ;  Ward  o.  Stout,  82  111.  899 ;  Strick- 

nolds,  8  Mo.  95 ;  Manchester  Iron  Co.  ler  v.  Burkholder,  47  Penn.  St.  476. 
V,  Sweeting,  10  Wend.  162;  Goodman        {d)  And  it  has  been  expressly  hdd, 

r.  Griffin,  8  Stew.   (Ala.)  160;  Hoga-  that  if  the  extension  of  payment  is 

boom  V.  Herrick,  4  Vt.  181 ;  Johnston  given  to  a  principal,  at  the  instance  of 

t^.  Thompson,  4  Watts,  446 ;  Wetzel  t^.  the  surety  or    with  his  consent,  the 

Sponsler^s  Exr's,   18   Penn.   St.  460;  surety ^is  not  discharged.     Suydam  o. 

Lang  V.  Brevard,  8  Strob.  Eq.  59.     In  Vance,  2  McLean,  99  ;    Solomon   v. 

•Locke  0.  United  States,  8  Mason,  446,  Gregory,  4  Harrison,  112;  New  Hamp- 

it  was  hddf  that  the  neglect  of  the  post*  shire  Savings  Bank  v.  Oolcord,  15  N.  H. 

master-general  to  sue  for  balances  due  119.  See  also  Day  v.  Ridgway,  17  Penn. 

by  postmasters,  within  the  time  pre-  St.  808 ;  Weiler  v.  Hoch,  25  Penn.  St. 

scribed  by  law,  although  he  thereby  525.    Or  if  the  surety,  being  informed 

is  rendered  personally  chargeable  with  of  such  an  arrangement,  assents  to  it, 

such  balances,  is  not  a  discharge  of  the  it  is  no  defence  to  him.    Tyson  v.  Cox, 

postmasters  or  their  sureties  upon  their  Turn.  &  R.  895 ;  Smith  v.  Winter,  4 

official  bonds.    And  in  Bellows  v.  Lov-  M.  &  W.  519 ;  La  Farge  v.  Herter,  11 

ell,  5  Pick.  807,  the  Supreme  Court  of  Barb.  159 ;    Woodcock   v,  Oxford  & 

Massachusetts  held,  that  a  refusal  of  Worcester  Railway  Co.  21  E.  L.  &  B. 

the  creditor  to  sue  the  principal  upon  285 ;  8.  o.  1  Drewry,  521 ;  Dubuisson 

a  mere  request  of  the  surety,  unac-  v,  Folkes,  80  Miss.  482 ;  Shook  v.  State, 

oompanied  with  an  offer  of  indemnity  6  Ind.  118 ;  Bangs  v.  Mosher,  23  Barb, 

against  the  costs  and  charges  of  the  478.  Or  if  the  surety  has  been  ampl^ 

suit,  is  not  a  defence  at  law  to  a  suit  secured  and  indemnified  by  the  princi- 

against  the  surety,  notwithstanding  the  pal,  even  if  the  extension  was  made 

principal  may  afterwards  have  become  without  his  consent.    Smith  v.  Estate 

insolvent.    So  in  Davis  t;.  Huggins,  8  of  Steele,  25  Vt.  427.    Otherwise  if  he 

N.  H.  2S1,  where  one  who  had  signed  assents  in  ignorance  of  the  real  facts, 

a  promissory  note  as  surety  requested  West  v.  Ashdown,  1  Bing.  164 ;  Robin- 

the  payee  to  collect  the  money  of  the  son  v,  OffUtt,  7  Moor.  541.    See  also 

principai,  but  the  payee  neglected  ao  atiie,  p.  17>  note  (m). 
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rigbt  to  lequire  the  oreditor  to  proceed  against  tihe  prin- 
cipal. 

*  A  guarantor  or  surety  has  a  right  to  expeet  that  *  26 
the  creditor  will  not  wantonly  lose  or  destroy  his  claims 
against  the  principal  debtor,  with  the  intention  of  fallii^ 
back  upon  the  liability  of  the  guarantor.  (0)  For  the  guaiv 
antor  promises  only  to  pay  the  debt  of  another,  in  case  that 
other  does  not  pay  it;  and  this  contract  is  held  to  imply 
some  endeayor  and  some  diligence  on  the  part  of  the  cred^ 
itor  to  secure  the  debt  from  the  principal  debtor,  (ee)  To 
this  the  guarantor  is  entitled ;  but  this  does  not  give  him  the 
right  to  debar  the  principal  debtor  from  all  fitvor  or  indul- 
gence. It  was  once  uncertain  whether  a  forbearance  of  the 
debt  did  not  discharge  the  guarantor ;  but  it  is  now  well- 
settled  that  a  mere  forbearance,  leaving  to  the  creditor  the 
power  of  putting  his  daim  in  suit  at  any  time,  does  not 
have  this  effect.  (/)    Thus,  the  neglect  of  postmasters  to 

(e)  N.  H.  Saving!  Bank  v,  Colcord,  Bailey  v.  Adams,  10  N.  H.  162 ;  Hoyt 

16  N.H.  119;  Holt  ».  Bodey,  IS  Penn.  v.  French,  4  Foster  (N.  H.),  198;  J08- 

8t.  207;  Perrine  V.  Fireman's  Ins.  Co.  \jn  v.  Smitli,  18  Vt.  858;   Wheeler  v. 

22  Ala.  675.  Washburn,  24  id.  298 ;  Chace  v.  Brooks, 

(ee)  Dyer  o.  Qibson,  16  Wis.  657.  5  Cush.  48 ;  HoiRnan  r.  Coombs,  9  Gill, 

{f)  It  is  well  settled  that  mere  delay  284 ;   Payne  v.  Commercial  Bonk,  6 

winiont  fmnd,  or  agreement  with  the  8m.  &  M.  24 ;  NeweU  v,  Hamer,  4  How. 

prineipal,  does  not  discharge  the  surety.  (Miss.)  684 ;  Coman  9.  State,  4  Blackfl 

Hunt  0.  United  States,  1  Qallison,  82;  241;  Farmers  Bank  r.  Kaynolds,  18 

Navlor  v.  Moody,  8  Blackf.  93 ;  Hunt  Ohio,  84 ;  Haynes  v.  Covington,  9  Sm, 

V.  Bridfffaam,  2  Pick.  581 ;  Townsend  ft  M.  470 ;  Anderson  v.  Mannon,  7  B. 

».  Riddle,  2  N.  H.  448 ;  Leavitt  v.  Sav-  Mon.  217 ;  Sawyer  9.  Patterson,  11  Ala. 

age,  16  Me.  72 ;  Freeman's  Bank  &.  528 ;  Gray's  Exr's  t;.  Brown,  22  id.  262 ; 

Rollins,  18  id.  202 ;  Johnston  v.  Searcy,  Moss  v.  Hall,  5  Ezch.  46*;  Phillips  u 

4  Terg.  182;  Dawson  v.  Real  Estate  Rounds,  88  Me.  857;  Thomas  v.  Dow, 

Bank,  5  Ark.  288 ;  Montgomery  v.  Dil-  id.  890;  Turrill  t;.  Bovnton,  28  Vt.  192 ; 

fingfaam,  8  Sm.  ft  M.  647 ;  People  v.  Bangs  v.  Strong,  4  Comst.  815 ;  Miller 

White,  11  m.  842;  Dorman  o.Bigelow,  0.  Stem,  12  Penn.  St.  888;  Mitchell  v. 

1  Fla.  281.    To  have  such  effect,  there  Gotten,  8  Fla.  184 ;  Burke  v.  Cruger,  8 

most  be  an  actual  ag^reement  between  Tex.  60.   Therefore  a  surety  in  a  speci* 

the  creditor  and  the  prindpal  to  extend  a%  is  not  discharged  by  a  parol  agree- 

the  time  of  payment.    Hutchinson  v,  ment  between  the  creditor  and  the  prin- 

Moody,  18  Me.  898 ;  Fuller  v.  Mitford,  2  cipal  on  the  day  the  debt  became  due» 

McLean,  74 ;  Greely  9.  Dow,  2  Met  176 ;  to  allow  the  principal  oneyear  more 

Wagman  o.Hoag,  14  Barb.  282;  Camp-  for   payment.     Tate    ».   Wyraond,  7 

bell  r.  Baker,  46  Penn.  St.  268.    And  Blackf.  240.     But  the  agreement  for 

the   agreement   must   be   upon  suffl-  extension  must  not  only  be  valid  and 

dent  consideration,  and  must  amount  binding  in  law,  but  the  time  of  the  ex- 

in  law  Co  an  estoppel  upon  the  creditor,  tension  must  be  definitely  and  precisely 

sufficient  to  prevent  him  firom  begin-  fixed.  Miller  v.  Stem,  2  Penn.  St.  286 ; 

oing  a  suit  before  the  expiration  of  the  PameU  v.  Price,  8  Rich.  L.  121 ;  Wadd- 

eztended   time ;   and  when  such   an  lington  r.  Gary,  7  Sm.  ft  M.  522 ;  Gard- 

agreement  Is  made  the  surety  is  dis-  ner  v.  Watson,  18  III.  847 ;  Waters  v, 

ebarged.  Leavitt  v.  Savage,  16  Me.  72 ;  Simpson,  2   Gilman,  570;    People  v, 

lime  Rock  Bonk  V.  Mallett,  84  id.  647 ;  McHatton,  id.  688 ;  McGee  v.  Metcalf 

£27] 


•27  THE  LAW  OF  C0KTBACT8.  [fiOOK  m. 

*  27  tnie  fDr  *  balances  due  them  does  not  dischai^e  their 
sureties,  (jg)  Nor  does  the  continuance  in  office  of  a 
cashier  or  treasurer,  by  a  corporation  after  discovery  of  his 
default,  or  non-notice  thereof  to  the  surety,  necessaiily 
discharge  the  surety,  (jgg)  Where  a  creditor  received  the 
interest  in  advance  for  sixty  days,  this  did  not  discharge  the 
surety ;  for  though  it  undoubtedly  signified  that  the  debt 
was  not  to  be  demanded  within  that  period,  yet  it  might  have 
been  at  any  moment.  (A)  So  where  a  bank  renewed  a  note 
on  receiving  twenty-five  per  cent,  and  the  interest  on  the 
remainder  for  a  certain  period,  the  note  lying  in  the  bank 
overdue,  the  surety  was  not  discharged,  (i) 

It  seems  to  be  settled,  that  an  express  covenant  not  to  sue 
the  principal  debtor  within  a  limited  time  does  not  discharge 

12  Sm.  &  M.  585.    And  the  sureties  In  advance ;  but  in  the  case  of  Oxford 

are  not  discluu'^ed  by  the  giving  of  Bank  o.  Lewis,  where  that  point  wa« 

time  to  the  principal,  if  a  right  has  directly  adjudged,  it  was  Hdd,  that  that 

been  reservea  in  the  contract  to  pro-  circumstance  did  not  tie  the  hands  of 

ceed  against  the  sureties  at  any  time,  the,  plaintiflb,  if   at   any    time   they 

Wyke  V.  Rogers,  12  K.  L.  &  E.  162 ;  thought  it  necessary  for  their  security 

B.  c.  1  De  Gex,  M.  &  0.  40S ;  Viele  v.  to  bring  an  action."    See  also  Straffi>ra 

Hoag,  24  Vt.  46 ;   Hubbeli  v.  Carpen-  Bank  v.  Crosby,  8  Greenl.  191.    But 

ter,  1  Seld.  171 ;  Wagman  v.  Hoag,  14  these  cases  seem  to  rest  on  the  ground 

Barb.  282.  of  usage  of  the  bank,  and  that  the 

(g)  See  Locke  v.  United  States,  8  same  was  known  to  the  sureties,  and 

Mason,  446,  cited  ante^  note  (c),  p.  25.  acquiesced  in  by  them.    And  it  was 

(yg)  Pittsburgh,  &c.   R.   R.   Go.  v.  accordingly  held  in.  Crosby  v.  Wyatt, 

Shaeffer,  69  Fa.  St.  850.  10  N.  H.  818,  that  if  a  note  is  made 

(A)  Oxford  Bank  v,  Lewis,  8  Pick,  payable  to  a  bank,  where  a  regular 

458.  uaage  exists  to  receive  payment  by  in- 

(i)  Blackstone    Bank    v.    Hill,    10  stalments,  at  regular  intervals,  with 

Pick.  129.    And  the  ground  of  this  the  interest  on  the  balance  in  advance, 

decision  is  thus  stated  by  the  court:  there  is  presumptive  evidence  of  the 

"  The  first  objection  that  an  extension  assent  of  a  surety  that  payment  may 

of  credit  was  given  to  the  principal  be  delayed,  and   received   by  instal- 

without  the  consent  of  the  surety,  if  ments  according  to  such  usage,  until 

made  out,  would  be  a  good  defence,  the  contrary  is  shown.    But  this  prin- 

but  it  is  not  supported  in  point  of  fact,  ciple  cannot  be  held  to  apply  to  any 

The  principle  is  stated  in  Oxford  Bank  delay  beyond  such  regular  usage,  and 

V.  Lewis,  8  Pick.  458.  that  to  discharge  no  assent  to  any  other  course  can  be 

the  surety,  the  contract  for  new  cre£t  presumed.     A   similar   doctrine    was 

must  be  such  as  will  prevent  the  holder  held  in  Savings  Bank  v.  Ela,  11  N.  H. 

of  the  note  from  bringing  an  action  886.    So  in  Gifibrd  v,  Allen,  8  Met. 

against  the  principal.    The  plaintiffs  255,  it  was  determined,  that  if  the 

were  not  precluded,  daring  such  sup-  holder  of  a  note  payiU>le  on  demand 

posed  renewed  term  of  credit,  from  makes  a  valid   agreement   with   the 

suin^  the  principal  in  the  case  under  principal  promisor,  without  the  con- 

consideration.    As  to  the  understand-  sent  of  the  surety,  to  receive  payment 

ing  that  the  plaintiffs  were  not  to  col-  by  yearly  instalments,  he  thereby  dis- 

lect  the  notes  unless  they  should  want  charges  the  surety.    And  see  further, 

money,  that  was  a  matter  of  courtesy  Draper   v.  Romeyn,   18   Barb.    166  * 

rather  than  of  legal  obligation.    The  Lime  Rock  Bank  o.  Mallett^  84  Me. 

strongest  circumstance  showing  a  re-  547* 
newed  credit  is  the  receiving  of  interest 
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the  surety ;  because  a  suit  may  neTerfcheless  be  commenced 
at  any  time,  and  such  a  covenant  is  no  bar,  but  only  gives  to 
the  covenantee  an  action  for  damages,  (y)  But  where 
there  is  an  entry  *  on  the  docket  of  the  court,  made  by  *  28 
counsel  to  the  effect  that  no  action  shall  be  brought  on 
the  original  debt,  this  discharges  the  surety,  because  it  will  be 
enforced  by  the  court,  and  no  such  action  will  be  permitted. 
It  is  therefore  equivalent  to  a  discharge  of  the  debt  by  the 
creditor,  which  of  course  operates  as  a  discharge  of  the  guar- 
antor, (i)  Such  an  arrangement  made  with  the  principal 
debtor  without  the  consent  of  the  surety,  although  innocently 
done,  may  work  an  injury  to  the  surety. 

It  is  obvious  that  a  surety  is  discharged  by  indulgence  to  a 
principal,  only  when  the  creditor  knows  the  relation  of  the 
parties.  Hence  if  two  or  more  are  promisors  of  a  note,  and 
some  are  principals  and  others  are  sureties,  but  this  does  not 
appear  on  the  note  and  is  not  known  to  the  holder,  and  he 
gives  time  to  the  promisor  who  is  principal,  this  does  not  dis- 
charge those  who  are  sureties,  (l)  Any  valid  extension  of 
the  credit,  made  in  such  a  way  as  to  be  binding  on  the  cred- 
itor, and  made  without  the  assent  of  the  guarantor,  is  held  to 
discharge  him.  (m) 


SECTION  vn. 

OF  NOTICE  TO  THE  GITABANTOR. 

A  guaranty  may  be  extinguished  or  discharged  by  the  fact 
that  the  guarantee  gives  no  notice  to  the  guarantor  of  the 
failure  of  the  principal  debtor,  and  of  the  intention  of  the 
guarantee  .to  enforce  the  guaranty.  For  a  guarantor  is  en- 
titled to  reasonable  notice  of  this.    What  the  notice  should 

( /)  PeiUnt  r.  Gflmta,  8  Pick.  229.  and  did  not  deprire  the  plaintiff  of  the 

And  in  Fnllam  v.  Valentine,  11  Pick,  power  to  airest  the  defendant^  nor  the 

156,  where  the  defendant  was  arrested  bail  of  the  power  to  snrrender  him, 

on  mesne  process  and  gave  bail,  and  within  the  fait  mpntha. 

the  plaintiff,  before  judgment  was  ren-  (k)  Follam  v.  Valentine,  $upra, 

dered,  oorenanted  not  to  arrest  him  It)  Wilson  v.  Foot,  11  Met.  286. 

OB  anj  writ  or  execution  within  four  im)  Dubuisson  v,  Folkes,  80  Ifiae. 

aootha,  it  was  heU,  that  the  bail  was  482;  Shook  r.  State,  6  Ind.  118 ;  Bangi 

not  thereby  discharged,  for  the  cove-  v*  Blosher,  28  Barb.  478. 

It  waa  onlj  collatttml  to  the  action, 
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be,  or  when  it  should  be  given,  is  not  settled  in  the  case  of  a 
mere  guarantor  as  it  is  in  the  case  of  an  indorser,  but  the 
reason  and  justice  are  the  same  in  both  eases,  and  equally 
require  notice,  in  order  that  the  guarantor  may  at  once  take 

what  measures  are  within  his  power  to  secure  or  indem- 
*  29  nify  himself.    The  question  of  reasonable  *  time  is  a 

question  of  law,  and  the  cases  are  veiy  few  which 
would  help  us  in  determining  what  time  would  be  reasonable. 
But  from  the  authorities  and  the  reason  of  the  thing,  we 
deduce  these  rules :  the  guarantor  is  entitled  to  this  notice, 
but  cannot  defend  himself  by  the  want  of  it,  unless  the 
notice  and  demand  have  been  so  long  delayed  as  to  raise  a 
presumption  of  waiver  or  of  payment,  or  unless  he  can  show 
that  he  has  lost  by  the  delay  opportunities  for  obtaining  secur* 
ities  which  a  notice  or  an  earlier  notice  would  have  given 
him.  (n)  In  this  latter  case  a  very  brief  delay,  of  a  day  or 
two  only,  might  be  fatal  to  the  claim  of  the  guarantee,  if  it 
appeared  that  notice  could  easily  have  been  given,  and  would 
have  saved  the  guarantor  from  loss.  The  question  would  be, 
in  such  a  case,  was  there  actual  negligence,  causing  actual 
injury,  (o)  We  think  that  oases  which  appear  to  hold  that 
no  notice  needs  to  be  given  to  an  absolute  guarantor,  (oo)  or 
to  a  guarantor  of  a  note,  (^op)  are  to  be  interpreted  in  accord- 
ance with  the  principles  above  stated. 

A  demand  on  the  principal  debtor,  and  a  failure  on  his 
part  to  do  that  which  he  was  bound  to  do,  are  requisite  to 
found  any  claim  against  the  guarantor;  and  notice  of  the 
failure,  as  we  have  said,  must  be  giv^n  to  him.  (j9)  But  if 
the  guaranty  is  for  the  payment  of  a  note,  and  is  absolute 
and  unconditional,  it  has  been  held  that  neither  demand  nor 

m 

(n)  Allen  v.  Hightmere,  20  Johns.  (o)  Oxford  Bank  o.  Hajnes,  8  Piclc 

866;  DouglaM  o.  tiowiand,  24  Wend.  428;  Thomas  v.  Daris,  14  Fick.  858; 

86;  Farrow  v.  Respess,  11  Ired.  L.  170;  Talbot  v.  Gay,  18  id.  584;  Whiton  v, 

Woodstock  Bank  v.  Downer,  1  Wil-  Mean,    11    Met.    668;   Fanners    and 

Hams,  589 ;  Tancev  v.  Brown,  8  Sneed,  Mechanics  Bank  v,  Kercheval,  2  liieh. 

89;  Dowley  v.  Camp,  22  Ala.  659;  504 ;  Bickfbrd  r.  Qibbs,  8  Cush.  154. 

LouisTllle  M.  Co.  v.  Welsh,  10  How.  {oo)  Volts  o.  Harris,  40  111.  155. 

461;   Dunbar  «.  Brown,  4   McLean,  {op)    Bowman    v.    Curd,    2  Bosh, 

166;  F.  &  M.  Bank  v.  Kercheval,  2  665. 

Mich.  504.    Insolvency  of  a  principaL  {p)  Douglass  v.  Reynolds,  7  Pet  114. 

which  will   not  excuse  demand  and  But  this  demand  and  notice  may  be 

notice  to  an  indorser,  will  excuse  it  in  waiyed  by  the  surety  in  his  guarai^y. 

case  of  guaranty.    Bashford  o.  Shaw,  Bickford  v.  Qibbs,  8  Cuah.  154. 
4  Ohio  8t  268. 
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notice  is  necessary  to  charge  the  guarantor ;  (q)  but  we 
should  have  some  question  of  this. 

If  the  guaranty  be  that  the  debt  or  note  is  eolleetibhj  legal 
proceedings  against  all  the  principals  are  requisite  to  make 
the  guarantor  liable,  (r)  because  otherwise  it  cannot  be  cer^ 
tainly  known  that  the  note  cannot  be  collected. 


•80  *  SECTION    VIIL 

Oir  QVAHANTY  BY  ONE  IN  OFFICE. 

If  a  guaranty  be  made  by  one  expressly  in  an  official  or 
special  capacity,  as  attorney,  executor,  guardian,  assignee, 
trustee,  churchwarden,  or  the  like ;  and  the  guarantor  holds 
such  office,  and  has  a  right  to  give  the  guaranty  in  his  offi- 
cial capacity,  then  he  is  only  bound  in  that  capacity.  But  if 
he  does  not  hold  such  office,  or  if  he  holds  the  office,  but  has 
no  right  to  give  the  guaranty  in  that  capacity,  then  he  is 
personally  liable,  and  such  designation  is  merely  surplusage, 
or  words  of  description.  («) 


SECTION  DC 


OF  BBVOOATION  OF  QUABANTY. 

A  promise  of  guaranty  is  always  revocable  at  the  pleasure 
of  the  guarantor  by  sufficient  notice,  unless  it  be  made  to 
cover  some  specific  transaction  which  is  not  yet  exhausted, 
or  unless  it  be  founded  upon  a  continuing  consideration,  the 
benefit  of  which  the  guarantor  cannot  or  does  not  renounce. 
If  the  promise  be  to  guarantee  the  payment  of  goods  sold  up 

(q)  Read  v.  Cntts,  7  Greenl.  186;  Wood,  26  Me.  86S;  Day  r.  Elmore,  4 

Breed  r.  Hillhoiite,  7  Conn.  628 ;  eon-  Wie.  190. 

tm,  Greene  r.  IXodge,  2  Hemm.  498;  (a)  Redhead  v.  Cator,  1  Stark.  14; 

Beebe  v.  Dudley,  6  Foeter  (N.  H.),  259.  HaU  v.  Aehnrst,  1  Cr.  &  M.  714 ;  Bur- 

(r)  LoTeland    v.    Sheperd,    2    Hill  rell  v.  Jones,  8  B.  &  Aid.  47 ;  Appleton 

iN.  T.),  189 ;  Van  Derreer  v.  Wrisht,  o.  Sinks,  6  East,  148 ;  Sumner  o.  WU- 

I  Berii.  647.    See  also  Blanchard  v,  liams,  S  Mass.  162. 
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to  a  certain  amount,  and  after  a  part  has  been  delivered,  the 
guaranty  is  revoked,  it  would  seem  that  the  revocation  is 
good,  unless  it  be  founded  upon  a  consideration  which  has 
been  paid  to  the  guarantor  for  the  whole  amount ;  or  unless 
the  seller  has,  in  reliance  on  the  guaranty,  not  only  delivered 

a  part  to  the  buyer,  but  bound  himself  by  a  contract 
•  31  enforceable  at  law  to  deliver  the  *  residue.    And  if  the 

guaranty  be  to  indemnify  for  ifiisconduct  of  an  officer  or 
servant,  this  promise  is  revocable,  provided  the  circumstances 
are  such,  that  when  it  is  revoked,  the  promisee  may  dismiss 
the  servant  without  injury  to  himself  on  his  fetilure  to  provide 
new  and  adequate  sureties.  (««) 

It  seems,  however,  that  a  distinction  is  taken  between^  the 
power  of  revocation,  when  the  guaranty  is  given  by  parol 
contract,  and  when  it  is  under  seal.  In  the  former  case  this 
power  is  very  broadly  asserted,  but  in  the  latter  it  is  almost 
wholly  denied.  An  eminent  judge  says,  indeed,  that  there 
are  no  means  or  mode  of  revocation  of  guaranty  under 
seal,  (t)  But  whether  this  is  strictly  true  may  well  be 
doubted. 

(m)  This  sentence  was  qnoted,  the  So  in  Hoagh  r.  Warr,  1  C.  &  P.  151. 

law  therein  stated  approrod,  and  the  Abbott,  C.  J.,  expressed  the  opinion 

case  decided  in  accordance  with  it,  in  that  in  a  court  of  Uw  a  letter  of  revo- 

PhiUips  V.  Foxall,  L.  R.  7  Q.  B.  677.  cation  to  the  obligee  would  be  of  no 

(0  Lord  EUenborwigk,  in  Hassell  r.  araiL  bat  that  the  proper  ooort  for 

Long,  2  M.  &  Sel.  870.  And  see  Bayhi,  relief  was  a  oonrt  of  eqni^. 
J   in  CalTcrt  v.  Gordon,  7  B.  &  C.  809. 
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•82  •CHAPTER   VHI. 

HIRING    OF   PERSONS. 

Sect.  1.  —  Servants. 

In  Elngland,  a  domestic  servant  who  is  turned  away  with- 
out notice,  and  without  fault,  is  entitled  to  one  month's 

wages  although  there  be  no  agreement  to  that  effect,  (a) 

(m)  Robinton  v,  Hindman,  8  Esp.  nor  did  the  defendant  request  him  to 

285.    And  thia  is  on  the  ground  that  a  do  so.    It  appeared  that  tlie  plaintilT 

gmeral  hiring,  that  is  to  say,  a  hiring  had  been  paid  different  sums  of  money, 

without  any  engagement   as   to  the  but  not  at  any  fixed  or  definite  periods. 

dmution  of  the  serrice,  is  mntmed  to  It  was  submitted,  that  upon  this  evi- 

be  a  hiring  for  a  year,  ana  it  will  be  deuce  it  must  be  taken  to  be  a  general 

oonstrued  in  a  court  of  law  to  be  a  hiring,  and  that  in  legal  estimation 

hiring  on  the  terms  that  either  party  that  was  a  hiring  for  a  year,  and  there- 

mig^t  determine  the  engagement  upon  fore  that  no  wages  were  recoyerable, 

g'ving  a  month's  notice,  and  the  law  as  the  year's  service  had  not  been  per- 

iplles  a  promise  by  the  master  to  pay  formed.     <SW  von  allocatur;  and  Parke, 

a  month's  wages,  if  he  dismiss  his  ser-  B.,  in  giving  the  opinion  of  the  court, 

rant    without   cause,  without   giving  observed :  "  Admitting  that  there  was 

such  notice.    See  Fawcett  v.  Cash,  6  some  evidence  of  a  hiring,  and  agree- 

B.&  Ad.  904;  Lilley  v.  Elwin,  11  Q.  B.  ing  in  the  proposition  that  a  general 

751 ;  Nowlan  v.  Ablett,  2  C.  M.  &  R.  hinng,  if  unexplained,  is  to  be  taken 

64 ;  Beeston  v,  CoUyer,  4  Bing.  809 ;  to  be  a  hiring  for  a  year,  I  think  there 

a.  c.  2  C.  &  P.  607 ;  Spain  v.  Aniott,  2  is  abundant  evidence  in  this  case  to 

Staik.  257 ;  Huttman  v.  Boulnois,  2  C.  show  that  there  was  no  hiring  for  a 

Ie  P.  511 ;  Holcroft  v.  Barber,  1  Car.  &  year.    It  appears  that  payments  were 

K.  4;  Baxter  v.  Nurse,  1  Car.  &  K.  10.  made,  but  they  were  not  made  accord* 

Bot  this  presumption  of  a  yearly  hiring  ing  to  the  yearly  amount,  nor  at  any 

may  be  rebutted  by  evidence  showing  definite    periods   of    the   year.    The 

that  sQch  was  not  the  intention  of  the  parties  separated  in  the  middle  of  the 

ries.    Bayley  r.  Rimmell,  1   M.  &  year,  and  neither  did  the  plaintiff  re- 

606.    This  was  an  action  by  an  turn,   nor  did   the  defendant  require 

assistant  surseon  against  his  employer,  him  to  return  and  complete  the  service. 

to  recover  the  amount  of  salary  due  If,  indeed,  the  jury  ought   to   have 

him  in  that  capacity.    The  plaintiff  found  whether  this  was  a  yearly  hiring, 

claimed  for  salary  for  a  hundred  and  the  learned  judge  should  have  been  re- 

•ixty-ooe  days,  at  the  rate  of  £200  ^r  quired  to  leave  that  question  to  them ; 

aonam,  and  he  so  described  his  claim  but  there  is  really  nothing  to  show  that 

in  the  particulars  of  his  demand  an-  the  compensation  was  to  be  paid  at 

oezed  to  the  record.    No  specific  con-  the  end  of  the  year."   The  presumption 

tract  of  hiring  was  proved,  but  evidence  of  a  yearly  hiring  is  not  a  presumption 

was  given  of  the  service.    It  appeared  of  law,  but  of  fact  merely.     Cresswell, 

that  after  the  plaintiff  had  been  some  J.,  in  Baxter  v.  Nurse,  o  Bian.  &  G. 

time  in  the  defendant's  employment,  941,  and  the  presumption  of  a  yearly 

be  was  taken  ill,  and  went  to  a  hos-  hiring  does  not  arise,  where  the  ser- 

nita],  where  he  remained  three  months,  vices  of  the  servant  are  expressed  to 

am  did  not  letom  to  his  employment,  be  at  the  will  of  either  party ;  as  where 
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*  88  We  are  not  *  aware  that  a  similar  mle  exists  in  this 
country ;  but  where  the  wages  are  payable  at  definite 
periods,  as  by  the  week  or  by  the  month,  the  contract  for 
each  period  would  perhaps  be  considered  as  so  far  entire, 
that  a  servant  leaving  without  cause  after  the  month  had 
commenced,  could  not  recover  wages  for  his  services  within 
that  month ;  and  a  master  turning  off  his  servant  without 
cause  would  be  bound  to  pay  him  his  wages  through  the 
month.  This,  however,  may  be  doubted,  unless  there  was 
some  agreement  expressed  or  distinctly  inferable  from  the 
contract,  or  a  custom  or  usage  were  proved  which  the  parties 
might  be  considered  as  having  contemplated.  (5)     It  haa 

a  boy  WAS  hired  by  a  farmer,  for  his  during  the  continnanoe  of  the  senrioe. 
meat  and  clothes,  "  «o  icmif  as  hf.  had  a  Davis  r.  Maxwell,  12  Met.  286.  lii 
mind  to  atop.**  Rex  r.  Christ's  Parish  this  case,  Hubbard,  J.,  said :  '*  In  re- 
in York,  8  B.  &  C.  459.  See  also  Rex  gard  to  the  contract  itself,  which  wa« 
V.  Great  Borden,  7  B.  &  C.  249.  As  an  agreement  to  work  for  the  defend- 
to  what  words  are  sufficient  to  consti-  ant  for  seven  months,  at  twelve  dollars 
tute  a  yearly  hiring,  see  Emmens  v.  per  month,  we  are  of  opinion  that  it 
Elderton,  26  E.  L.  &  E.  1.  There  was  was  an  entire  one,  and  that  the  plaintiff, 
formerly  a  doubt  whether  a  contract  having  left  the  diefendant's  service  be- 
to  serve  during  life  was  valid,  but  it  fore  the  time  expired,  cannot  recover 
seems  that  such  contract  is  not  itself  for  the  partial  service  performed ;  and 
iUegfU.  Lord  Ahinger  in  Wallis  v.  Day,  that  it  diffbn  not  in  pnndpie  from  the 
2  M.  &  W.  281.  See  further,  1  BL  adjudged  cases  of  Stark  o.  Parker,  2 
Com.  426,  n.  (1),  (Christian's  ed.).  Pick.  267 ;  Olmstead  v,  Beale,  19  Pick. 
(h)  In  England  this  doctrine  rests  on  628 ;  and  Thayer  v.  Wads  worth,  19 
the  ground  that  tlie  parties  may  make  Pick.  849 ;  which  we  are  unwilling  to 
the  contract  with  reference  to  general  disturb,  upon  mere  rerbal  difierencea 
usage^  which  thereby  becomes  a  part  of  between  the  contracts  in  tliose  cases 
the  contract.  See  Turner  v.  Robinson,  and  in  this,  which  do  not  affect  its 
6  B.  &  Ad.  789;  Ridgway  v.  Hunger-  spirit.  The  plaintiff  has  argued  that 
ford  Market  Co.  8  A.  &  E.  171.  In-  it  was  a  contract  for  seven  months,  at 
this  country  it  has  been  heltd,  that  a  twelve  dollars  per  month,  to  be  paid 
contract  to  work  "  for  eight  months  for  at  the  end  of  each  month.  But  how- 
$104,  or  $18  a  month,"  was  so  far  an  ever  reasonable  such  a  contract  might 
entire  contract,  that  if  the  plaintiff  left  be,  it  is  not,  we  think,  the  contract 
without  cause  before  the  eight  months,  wliich  is  proved.  There  is  no  time 
he  could  not  recover  for  any  part  of  fixed  for  the  payment,  and  the  law 
the  time ;  and  although  he  had  worked  therefore  fixes  the  time ;  and  that  is,  in 
more  than  a  month,  he  was  not  allowed  a  case  like  this,  the  period  when  the 
to  recover  for  a  month,  since  there  service  is  performed.  It  is  one  bar- 
was  no  provision  tliat  he  should  be  gain ;  performance  on  one  part  and 
paid  monthly.  Reab  v.  Moor,  IQ  Johns,  payment  on  the  other ;  and  not  per- 
887.  So,  where  the  plaintiff  agreed  to  formance  and  fVill  payment  for  the 
work  for  the  defendant  **9even  months^  part  performed.  The  rate  per  month 
at  $12  per  month"  it  was  held  that  this  is  stated,  as  is  common  in  such  con- 
was  an  entire  contract ;  that  $84  were  tracts,  as  fixing  the  rate  of  payment, 
to  be  paid  at  the  end  of  the  seven  in  case  the  contract  should  be  given 
months,  and  not  $12  at  the  end  of  each  np  by  consent,  or  death  or  otiier 
month ;  and  that  if  the  plaintiff  left  casualty  should  determine  it  before  its 
without  good  cause,  before  the  seven  expiration,  without  affbcting  the  right 
months  were  expired,  he  could  not  of  the  party.  Such  contracts  for  hire, 
recover  any  thing  for  his  services,  for  definite  periods  of  time,  are  reason- 
alUiough  the  defendant  had  paid  a  part  able  and  oonveoieDt^  are  founded  in 

[84] 


OH.  VHI.]  HIBING  OF  PEBSONS.  *  34 

*  been  held  in  England,  that  a  hiring  *'  for  at  least   *  84 
three  years  at  the  option  of  the  hirer,"  at  a  certain  rate 
by  the  year,  permitted  the  hirer  to  end  the  hiring  only  ai  the 
end  of  a  year."  (<?) 

Where  the  contract  is  for  a  certain  time,  if  the  master 
dischai'ge  the  servant  before  the  time,  he  is  still  liable,  unless 
the  servant  has  given  cause,  by  showing  himself  unable  or 
imwilling  to  do  what  he  has  undertaken  to  do.  ((2) 
And  it  is  held  in  *  England',  that  after  the  refusal  of  *  35 
the  master  to  employ,  the  servant  is  entitled  to  bring 
an  action  immediately,  and  is  not  bound  to  wait  until  after 
the  day  agreed  upon  for  commencement  of  performance  has 

practical  wisdom,  and  hare  long  re-  that  the  contract  may  be  determined 

oeived  tlie  sanction  of  the  law.    It  is  by  a  month's  notice  to  quit,  and  if  the 

onr  dutv  to  sustain  them  when  deariy  servant  leave  without  such  notice,  and 

proved. '    See  also  Eldridge  v.  Kowe,  without  the  fault  of  his  master,  he  can 

z  Gilman,  91.    So  in  Nichols  v.  Coola^  recover  nothing  for  his  services.    See 

han,  10  Met.  449,  where  a  contract  was  Hartley  v.  Cummings,  6  C.  B.  247 

made  by  N.  and  G.  that  N.  should  Pilkington  v.  Scott,  16  M.  &  W.  657 

liave  eleven   dollars   per  month  and  Archard  v.  Hornor,  8  C.  &  P.  849 

board,  so  long  as  he  should  work  for  Johnson  v.  Blenkensop^   5  Jur.  870 

C;  C.  informing  N.  tliat  he  (C.)  might  Nowlan  v.  Ablett,  2  C.  M.  &  R.  64, 

not  have  two  days'  work  ibr  him.    N.  Debriar  i;.  Mintum,  1  Cal.  450.    But  it 

worked   for   C.  several   months,  and  has   been   h^d  in  this  country,  that 

bronght  an  action  for  his  wages,  and  where  one  enters  into  the  service  of 

annexed   to  his  writ   a   bill   of  par-  employers,  under  no  express  agreement 

ticulars,    in   which    he    charged    the  to  continue  in  their  service  for  any 

price  agreed  on  per  month,  and  gave  definite  time,  but  with  a  knowledge  of 

C.  credit  for  a  certain  sum  on  account  a  regulation  adopted  by  them  requiring 

of  three  weeks'  sickness  of  N.,  during  that  all  persons  employed   by  them 

which  time  he  was  unable  to  work,  shall  give  them  four  weeks'  notice  of 

C  filed  in  set^^  an  account  against  N.  an  intention  to  quit  their  service,  he 

for  board  during  his  sickness.    Held,  does  not  forfeit  his  wages  by  quitting 

that  the  contract  was  a  hiring  by  the  their    service     witliout    giving   such 

mouth ;   that  </.  was  not  entitled    to  notice ;  but  he  is  liable  to  tliem  for  all 

payment  for   N.'s   board  during  his  damages  caused  by  his  not  giving  the 

sickness ;  but  that  N.  could  not  recover  notice ;  and  in  a  suit  against  them  for 

wages  daring  any  part  of  the  time  of  his  wages,  the  amount  of  such  damages 

his  detention  from  work  by  sickness.  —  may  be  deducted  therefrom.    Hunt  9. 

And  wherever  the  contract  shows  that  The  Otis  Company,  4  Met  464. 
the  hiring  was  intended  for  a  longer        (c)  Down  v.  Pinto,  9   Exch.    827. 

term,  as  tor  a  year,  the  mere  reserva-  See  also  Taylor  v.  Laird,  1  £L  &  N. 

tion  of  wages  for  a  shorter  term,  as  so  266. 

mch  per  week,  or  per  month,  will  not        {d)  It  seems  that  where  a  servant  is 

control   the   hiring.     Thus,  where   a  hired  for  a  year,  or  other  fixed  period, 

turn  servant  was  hired  for  a  year,  at  at  an  entire  sum,  and  is  discharged  by 

three  shillings  a  week,  with  liberty  to  his  employer,  without  cause,  during  the 

go  at  a  fortniglit's  notice,  the  contract  term,  he  may  at  the  end  of  the  time 

was  held  to  be  a  hiring  for  a  year,  the  recover  for  the  whole  time,  according  to 

fortnight's  notice  plainly  showing  that  the  contract.    Gandell  u.  Pontigny,  4 

it  was  not  a  weekly  hiring.     Kex  v.  Camp.  876 ;  Costigan  v.  Mohawk  and 

Birdbrooke,  4  T.  R.  246.    In  England,  Hudson  Railroad  Co.  2  Denio,  609; 

in  the  hiring  of  domestic  servants  for  a  Cox  v,  Adams,  1  Kott  &  McC.  284; 

year,  there  b   generally  an    implied  Clancey  v.  Robertson,  2  Rep.  Con.  Ct. 

coaditlan  axliiiig  irom  general  custom,  404;  Byrd  v.  Boyd,  4  McCord,  246; 
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arrived,  (e)  A  promise  by  the  servant  to  obey  the  lawful 
and  reasonable  orders  of  his  master,  within  the  scope  of  his 
contract,  is  implied  by  law ;  and  a  breach  of  this  promise, 
in  a  material  matter,  justifies  the  master  in  discharging 
him.  (/) 

Sherman  v.  Champlain  Trans.  Co.  81  period  for  which  he  was  hired,  cannot 
Vt.  162.  It  seems,  however,  that  the  recover  his  whole  wages  up  to  such 
action  in  such  case  should  be  apecialf    termination,  as  for  a  constructive  ser- 


and  not  for  work  and  labor  done 
Fewings  v.  Tisdal,  1  Exch.  295 
Archard  v.  Homor,  8  C.  &  P.  849 
Smith  V.  Hayward,  7  A.  &  E.  644 
Broxham  v.  Wagstaffe,  5  Jur.  846 
Hartley  v.  Hannan,  11   A.  &  E.  79& 


vice,  but  can  recover  only  in  respect  to 
his  service  up  to  the  time  of  his  dis- 
missal. See  Lillej  v.  El  win,  11  Q.  B. 
766;  Green  v.  Hulett,  22  Vt.  188. 

{e)  Hochster  v.  DeCatour,  20  E.  L. 
&  E.  167. 


But  if  the  servant  obtains  work  else-  (/)  The  King  v.  St.  John,  Devizes, 
wliere,  during  the  continuance  of  the  9  B.  &  C.  896.  The  wilful  disobedience, 
term  for  which  he  was  originally  em>  on  the  part  of  the  servant,  of  any  law 
ployed  by  the  defendant,  this  ought,  Ail  order  of  the  master,  is  a  good  cause 
and  probably  would,  reduce  the  dam-  of  discharge.  Spain  v.  Amott,  2  Stark, 
ages  to  which  the  servant  would  other-  256 ;  Callo  v,  Brotmcker,  4  C.  &  P. 
wise  be  entitled  by  such  wrongful  518 ;  Amor  v.  Fearon,  9  A.  &  E.  648. 
dismissal.  Stewart  v.  Walker,  14  See  also  Fillieul  cu  Armstrong,  7  A.  & 
Penn.  St.  298.  And  see  Costigan  v.  E.  667.  In  the  case  of  Turner  v. 
Mohawk  and  Hudson  R.  B.  Co.  2  Mason,  14  M.  &  W.  112,  an  action  of 
Denio,  617,  BearddtVy  J. ;  Hoyt  v.  assumpsit  was  brought  for  the  wrong- 
Wildfire,  8  Johns.  618;  Emerson  v,  M  dismissal  of  a  domestic  servant, 
Howland,  1  Mason,  61 ;  Sherman  v.  without  a  month's  notice,  or  payment 
Champlain  Trans.  Co.  81  Vt.  162.  In  of  a  month's  wages.  Plea,  that  the 
Goodman  v.  Pocock,  16  Q.  B.  676,  a  plaintiff  requested  the  de^ndant  to 
clerk  dismissed  in  the  middle  of  a  give  her  leave  to  absent  herself  from 
quarter  brought  an  action  for  a  wrong-  his  service  during  the  night,  that  he 
&1  dismissal,  the  declaration  contain-  refused  such  leave,  and  forbade  her 
ing  a  special  count  for  such  dismissal,  from  so  absenting  herself,  and  that 
The  jury  were  directed  not  to  take  against  his  will  she  nevertheless  ab- 
into  account  the  services  actually  ren-  sented  herself  for  the  night,  and  until 
dered  during  the  broken  quarter,  as  the  following  day,  whereupon  he  dis- 
they  were  not  recoverable  except  un-  charged  her.  Replication,  that  when 
der  an  indebitaiiu  count,  and  they  gave  the  plaintiff  requested  the  defendant  to 
damages  accordingly.  The  plaintiff  give  her  leave  to  absent  herself  ftom 
then  brought  a  second  action  to  re-  his  service,  her  mother  had  been  seized 
cover  under  an  indebUatne  count  for  his  with  sadden  and  violent  sickness  and 
•ervices  during  the  broken  quarter,  was  in  imminent  danger  of  death,  and 
It  was  held,  that  the  action  was  not  believing  herself  likely  to  die,  re- 
maintainable,  because  the  plaintiff  by  quested  the  plaintiff  to  visit  her  to  see 
his  former  action  on  the  special  con-  her  before  her  death,  whereupon  the 
tract  had  treated  it  as  an  open  con-  plaintiff  requested  the  defendant  to 
tract,  and  he  could  not  afterwards  give  her  leave  to  absent  herself  for 
recover  under  the  indebitatus  count  as  that  purpose,  she  not  being  likely 
f()r  services  under  a  rescinded  contract,  thereby  to  cause  any  ii^uir  or  hin- 
It  was  also  keldf  that  in  the  former  derance  to  his  domestic  affairs,  and 
action  the  jury  ought  to  have  been  not  intending  to  be  thereby  guilty  of 
directed  to  take  the  services  rendered  any  improper  omission  or  unreasonable 
during  the  broken  quarter  into  ac-  delay  of  her  duties ;  and  because  the 
count,  in  awarding  damages  under  the  defendant  wrongfully  and  unjustly  for- 
special  count  for  th«  wrongful  dismis-  bade  her  from  so  absenting  herself  for 
sal.  And  sem&/«,  per  Patteson,  J.,  and  the  purpose  of  visiting  her  motlier,  &c., 
Erie,  J.,  that  under  an  indetitatuM  she  left  his  house  and  service,  and 
count,  the  servant  wrongfully  dismis-  absented  herself  for  that  purpose  for 
ted    before   the   termination   of   the  tiie  time  mentioned  in  the  ^ea»  the 
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^  If  the  contract  be  for  a  time  certain,  and  the  ser-  *  36 
vant  leave  without  cause  before  the  time  expires,  it  has 
l)eeu  held  in  many  cases,  in  England  and  in  this  country, 

that  he  has  no  claim  for  the  services  he  has  rendered,  (jf) 

•ame  being  &  reasonable  time  in  that  son,  14  Wend.  257 ;  Weeks  v.  LeiRhton, 

beiialf,  and  she  not  causing  thereby  6  N.  H.  848;   Olmstead  v.  Beiue,  19 

any  hinderance  to  his  domestic  affairs.  Pick.  628;  Thayer  o.  Wadsworth,  id. 

nor  being  thereby  guilty  of  any  im-  849;    St.  Albans    Steamboat    Co.  v. 

proper  omission  or  unreasonable  delay  WUklns,  8  Vt.  64 ;  Davis  v.  Maxwell, 

of  her  duties,  as  she  lawfnlly  might,  12  Met.  286 ;  Hunt  v,  Otis  Man.  Co.  4 

4c.    Hddt  on  demurrer,  that  the  plea  id.  465 ;   Winn  t%  Southgate,   17  Vt. 

was  gopd,  as  showing  a  dismissal  for  865;  Sutton  u.  Tyrell,  12  id.  79;  Rip- 

disol>ddience  to  a  lawful  order  of  the  ley  v.  Chipman,  18  id.  268;  Coe  v. 

master,  and  that  the  replication  was  Smith,  1   Cart.   (Ind.)  267;   Swift  v. 

bad,  as  showing  no  sufficient  excuse  Williams,  2  Cart  (Ind.)  866;  Hawkins 

for  such  disobedience.    So  where  the  v.  Gilbert,  19  Ala.  64.    Nor  does  it 

senranc  assaulted  his  employer's  ser-  make  any  difference  in  this  respect 

Yant  maid,  with  intent  to  commit  a  whether  the  wages  are  estimated  at  a 

rape  upon  her.    Atkin  v.  Acton,  4  0.  &  gross  sum,  or  are  to  be  calculated  ac- 

P.  208.    Or  commits  any  crime,  though  cording  to  a  certain  rate  per  week  or 

the  same  be  not  immediately  ii\juriou8  month,  or  are  payable  at  certain  stipo- 

lo  his  employer.    libhart  v.  Wood,  1  lated  times,  provided  the  servant  agree 

W.  &  S.  255.    So  where  an  unmarried  for  a  definite  and  whole  term ;  such  an 

female  servant  becomes  pregnant.   Rex  arrangement  being  perfectly  consistent 

V.  Bnunpton,    Caldecot,   fl,    14.    So  with   the   entirety   of    the   contract, 

using  abusive  language   to   his  em-  Davis  v.  Maxwell,  12  Met.  286.    The 

ployer.    Byrd  v.  Boyd,  4  McCord,  246.  law  on  this  point  was  fully  affirmed  in 

Or  qoarrels  with  a  tellpw  clerk,  in  the  the  case  of  Winn  v.  Southgate,  17  Vt. 

store  in  the  presence  of  ladies,  and  855.    It  was  there  held,  that  if  one 

draws  a  revolver.    Kearney  v.  Holmes,  contract    to   labor  for  another  for  a 

6  La.  An.  878.    Or  is  fixity  of  any  specified  term,  and  leave  the  service  of 

misconduct,  inconsistent  with  the  re-  his  employer  before  the  expiration  of 

lation  of  master  and  servant    Singer  the  term,  without  any  cause,  attributa- 

V.  McCormick,  4  W.  &  S.  265.    As  if  ble  either  to  the  employer  or  to   the 

the  servant  set  up  a  claim  to  be  a  act  of  Providence,  he  cannot  recover 

partner  with  his  employer.    Amor  v.  any  compensation  for  the  portion  of 

xearon,  9  A.  &  E.  548.    Or  conduct  so  the    term    during  which   he    in    fact 

as  materially  to  iigure  his  employer's  labors.    And  it  makes  no  difference 

business.    I^uiy  v.  Osbaldiston,  8  Car.  that  the  employer,  before  the  expira- 

4  K.  80.    Or  is  guilty  of  repeated  in-  tion  of  the  term,  permitted  the  plaintiff 

toxication ;  semUef  Wise  v.  Wilson,  1  to  be  absent  firom  his  employment  for 

Car.  &  K.  662.   And  see  further  Lomax  a  few  weeks  upon  a  journey,  —  the 

V.  Arding,  28  £.  L.  4  £.  548;  8.  o.  10  plaintiff  having,  after  his  return,  again 

£xch.  784.  resumed  labor  for  his  employer,  imder 

(^7)  If  this  question  is  to  be  governed  the  contract.    Nor  does  it  make  any 

solely  by  the  number  of  authorities,  it  difference,    that   the    plaintiff   ceased 

would  seem  to  be  at  rest,  for  it  is  laboring  for  his  employer,  under  the 

supported  by  the  following  adiudged  belief    that,    according   to    the    legal 

cases:  Cutter  v.  Powell,  6  T.  U.  820;  method    of    computing    time,    under 

Lilley  v.  El  win,  11  Q.  B.  765;  Stark  v,  similar  contracts,  he    had    continued 

Parker,  2  Pick.  267 ;  McMillan  v.  Van-  laboring  as  long  as  could  be  required 

deriip,    12   Johns.    165;    Jennings  v.  of  him.    Nor  that  the  employer,  during 

Camp.  18  id.  91;  Reab  17.  Moor,  19  id.  the  term,  has  from  time  to  time  made 

837 ;  Waddington  v.  Oliver,  5  B.  &  P.  mtyments  to  the  plaintiff  for  his  labor. 

61 ;    Ellis  V.   Hamlen,   8    Taunt.   62 ;  But  if,  in  such  case,  the  defendant  has 

Marsh  r.  Rulesson,  1  Wend.  514 ;  Mil-  made  payments  to  the  plaintiff  upon 

ler  p.  Goddard,  84  Me.  102;  Faxon  p.  the  contract,  during  the  term,  and  the 

Mansfield,    2   Mass.    147 ;    Lantry    v.  plaintiff,  having  commenced  an  action 

Parks,  8  Cowen,  68 ;  Ketchum  u.  £v-  of  book  account  to  recover  for  his  ser- 

13  Johna.  865 ;  Sickles  v.  Patti-  vices,  is  defeated,  upon  the  ground  that 
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*  87  Some  of  these  cases  are  of  *  great  severity ;  as  where 
the  hiring  was  for  a  year,  and  after  ten  months  and  a 

he  left  the  errioe  of  the  defendant,  with-  in  rejecting  the  evidence  offered  by 
out  legal  cause,  before  the  expiration  them,  on  the  ground  that,  although 
of  the  term,  the  defendant  can  have  no  the  plaintiff  was  an  infant,  and  had  a 
recovery  against  the  plaintiff  for  the  right  to  avoid  his  contract  and  recover 
amount  of  payments  thus  made.  See  the  value  of  his  services,  yet  that  the 
also  Rice  v.  The  Dwight  Man.  Co.  2  defendants  were  entitled,  if  they  had 
Gush.  80,  where  it  is  again  heid,  that  sustained  an  injury  by  such  avoidance, 
if  A  enter  into  the  service  of  B  upon  to  have  a  proper  allowance  therefor 
an  agreement  to  labor  for  him  a  year,  made  against  such  value.  In  other 
and  leave  at  the  end  of  six  months,  A  words,  it  is  claimed  that  the  defendants 
can  maintain  no  action  for  the  services  are  entitled,  as  a  set-off  against  the 
so  rendered ;  but  if  B  then  promise  A  value  of  the  plaintiff's  services,  to 
to  pay  him  for  the  six  months'  labo|^  such  sum  as  is  equal  to  the  amount  of 
upon  the  performance  of  any  addi«  the  injury  sustained  by  them,  by  the 
tional  service,  however  slight,  or  the  avoidance  of  the  contract  by  the  plain- 
doing  of  some  act  by  A,  to  his  personal  tiff,  which  in  effect  would  charge  the 
inconvenience,  though  of  no  value  to  infknt  with  the  performance  of  his  con- 
B,  and  such  service  is  rendered,  or  act  tract,  or  with  damages  for  its  violation, 
done,  this  wiU  so  far  operate  as  a  The  proposition  is  not  sustained  by 
waiver  of  the  original  contract  that  an  any  elementary  principle  known  to  the 
action  may  be  maintained  by  it  for  the  law,  and  I  do  not  find  that  it  has  been 
six  months'  labor.  That  an  offer  to  recognized  by  any  adjudged  case,  un- 
payf  by  the  employer,  is  a  waiver  of  less  by  that  of  Moses  v.  Stevens,  2 
all  forfeiture,  see  also  Seaver  v.  Morse,  Pick.  832.  In  that  case  the  plainti^ 
20  Vt.  620.  So  where  the  employer'  an  infant,  had  made  a  special  agree- 
gives  the  laborer  a  note,  before  tbe  nient  to  labor  for  the  defendant  a 
time  for  which  he  was  hired  has  certain  time  for  certain  wages,  and  be- 
elapsed,  for  the  amount  of  wages  al-  fore  the  time  expired  left  his  service 
ready  eanied,  he  cannot  resist  pay-  voluntarily,  without  cause.  It  was 
ment  thereof  by  showing  that  the  held,  that  he  might  recover  on  a  quart' 
payee  left  his  service  before  the  ex-  turn  meruit  for  the  services  performed, 
piration  of  the  time  for  wliich  lie  was  and  if  his  employer  was  injured  by  the 
originally  hired.  Thorpe  v.  White,  18  sudden  termmation  of  the  contract 
Johns.  58.  See  also  Hayden  v.  Mad-  without  notice,  a  deduction  should  be 
ison,  7  Greenl.  76.  The  rule  before  made  on  that  account.  The  learned 
adverted  to  as  to  entire  performance  is  judge,  in  delivering  the  opinion  of  the 
not  binding  upon  persons  under  the  court,  said :  '  We  think  the  speciid 
age  of  twenty-one  years,  and  although  contract  being  avoided,  an  indefntatus 
they  engage  to  work  a  specified  time,  assumpsit  upon  a  quantum  meruit  lies,  as 
and  for  a  specified  sum,  they  may  it  would  if  no  contract  had  been  made; 
nevertheless  leave  when  they  please,  and  no  iigustice  will  be  done,  because 
and  recover  upon  a  quantum  meruit  for  the  jury  will  give  no  more  than,  under 
what  their  services  are  really  worth,  all  circumstances,  the  services  were 
Moses  V.  Stevens,  2  Pick.  882 ;  Judkins  worth,  making  any  allowance  for  any  dis- 
V.  Walker,  17  Me.  88 ;  Bishop  v.  Shep-  appointment^  amounting  to  an  injury, 
herd,  23  Pick.  492 ;  Vent  v.  Osgood,  19  which  the  defendant  in  such  ease  womd 
id.  672;  Thomas  v.  Dike,  11  Vt.  278;  sustain  by  the  avoidance  of  the  contraet.* 
Medbury  v.  Watrous,  7  Hill  (N.  Y.),  With  great  respect,  I  am  unable  to 
110;  Wliitmarsh  v.  Hall,  3  Denio,  875;  yield  my  assent  to  the  soundness  of 
deducting,  it  seems,  any  damage  to  his  the  qualification  annexed  to  the  prop- 
employer  b}"^  such  violation  of  the  con-  osition.  I  think  that  the  infant  plain- 
tract.  Thomas  v.  Dike,  11  Vt.  278;  tiff,  in  such  an  action,  is  entitled,  by 
Moses  V.  Stevens,  2  Pick.  882 ;  Judkins  well-settled  principles  of  law,  to  re- 
V.  Walker,  17  Me.  88.  But  see  contra,  cover  such  sum  for  his  services  as  he 
Whitmarsh  v.  Hall,  8  Denio,  875,  would  be  entitled  to  if  there  had  been 
where  the  subject  was  fully  con-  no  express  contract  made.  A  recovery 
sidered,  and  Jeivett,  J.,  observed  upon  is  allowed  upon  the  assumption  that 
this  point :  "  It  is  insisted  on  the  part  there  is  no  express  contract  at  all." 
of  the  defendants  that  the  justice  erred  But  in  the  case  of  Moulton  v.  Trask,  9 
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half  the  servant  went  away,  saying  he  would  work  no  more 
for  that  master,  and  after  two  days  returned  and  offered  to 
fulfil  his  contract,  and  the  master  refused  to  receive  him,  it  p 

was  held  that  the  servant  could  recover  no  wages  for  the 
time  he  had  worked.  (A)  The  ground  taken  in  these 
eases,  *  and  on  which  they  all  seemed  to  rest,  is  the  en-  *  38 
tirety  of  the  contract,  which  is  supposed  to  prevent 
any  apportionment  of  the  wages.  And  it  has  been  held,  that 
tlie  servant  cannot  recover  if  he  left  because  the  master 
required  of  him  services  different  from  those  specified  in  the 
contract,  if  he  made  no  objection  thereto,  (i)  But  if  pre- 
vented from  performing  the  stipulated  amount  of  labor  by 
sickness,  or  similar  inability,  he  may  recover  pay  for  what  he 
has  done  on  a  (piantum  meruit.  (/) 

Met.  677,  decided  since  Whitmarsh  v.  tiff  contracted  with  the  defendant  to 

Hall,  it  wag  held,  that  where  a  minor  labor  personally  for  him  for  four  months, 

makes  a  contract,  either  absolute  or  at  ten  dollars  per  month,  and  by  the 

eondiUonal,  to  labor  for  a  year,  for  one  terms  of  the  contract  was  to  receive  no 

handled   dollars,  and   his   employer,  pay  till  he  had  worked  the  four  months, 

without   sufficient    cause,    discharges  These  serrices  being  of   a   personal 

him  before  the  year  expires,  indebitattts  character,  the  contract  could  not  be  per- 

tttgumpsit  may  be  maintained  for  the  formed  by  another,  and  as  the  plaintiff 

minor's  wages   for^  the   time  during  was  disabled  to  perform  it  himself,  by 

which  he  labored ;  and  his  employer  is  reason  of  sickness,  which  was  the  act 

bound  to  pay  at  the  rate  of  one  hun-  of  God,  upon  the  authority  of  the  forego- 

dred  dollars  a  year,  deducting  any  loss  ing  cases,  the  contract  was  discharged, 

that  he  may  have  sustained  from  the  The  inquiry  then  arises,  What  is  the 

minor's  unfaithfulness,  or  occasional  result  ?  It  appears  to  me  apparent  that 

absence  without  leave.    See  also  ante,  the  plaintiff  must,  at  least,  after  the  ex- 

vol.  L  p.  815,  note  (/).  piration  of  the  four  months  be  permitted 

(A)  Lantry  v.  Parks,  8  Co  wen,  68;  to  recover  as  upon  a.  quantum  meruit,  pro 

Swanzey  v.  Moore,  22  111.  68  ;  Hajisell  rata,  for  the  services  rendered.     Com- 

V.  Erickson,  28  HI.  267.    See  ante,  p.  ,  mon  justice  requires  this,  and  I  should 

88,  note  (6).  be  sorry  to  find  that  it  was  not  tolerated 

(i)  Hair  v.  Bell,  6  Vl  85 ;  Mullen  v.  hv  the  principles  of  the  common  law. 
GiUdnson,  19  id.  608.  See  also  De-  To  hold,  in  a  case  like  this,  where  the 
Camp  V.  Stevens,  4  Blackf .  24.  In  this  plaintiff  has  been  discharged  of  his  con- 
OMe  a  person  contracted  to  work  for  a  tract  by  the  act  of  God,  that  there  can 
year,  at  a  certain  sum  per  month ;  but  be  no  apportionment,  upon  the  techni- 
after  working  three  months  and  ten  cal  ground  that  the  contract  is  entire, 
days,  he  left  his  employer,  and  sued  and  its  performance  a  condition  prece- 
him  for  the  work  thus  done.  It  was  dent,  is,  to  mv  mind,  leaving  the  sub- 
proved  that  the  defendant  had  mani-  stance  and  adhering  to  the  shadow." 
iutad  a  disposition  to  get  the  plaintiff  Redjield,  J.,  dissented.  See  also  Seaver 
to  leave  him,  and  had  said,  after  the  v.  Morse,  20  Vt.  620.  In  this  case  the 
plaintiff  was  gone,  that  he  was  glad  of  plaintiff,  having  contracted  to  labor  for 
It.  aa  the  plaintiff  was  worth  nothing,  the  defendant  six  months,  at  a  specified 
JEf«^,that  the  action  was  not  sustained,  price  for  the  term,  was  taken  unwell, 

ij)  Dickey  v.  Linsoot,  20  Me.  458;  and  left  the  defendant's  service,  and  was 

Fenton  v.  Clark,  11  Vt.  657.    In  this  so  unwell  for  about  a  month  that  he  was 

case,  BennM,  J,,  in  giving  the  opinion  unable  to  perform  the  full  labor  of  a  man, 

of  a  majority  of  the  court,  observed  :  and  then  he  recovered  his  health,but  did 

In  Uie  case  before  the  oourt,  the  plain-  not  return  to  the  defendant's  employ- 
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The  case  of  Britton  v.  Turner,  6  N.  H.  481,  (i)  re- 

*  89  sists  the  *  whole  doctrine  of  these  cases,  and  permits 

ment.    It  was  hdd,  that  he  was  entitled  performing  the  labor  is  not  entitled  to 

to  recover  for  his  services,  upon  a  quan-  recover,  however  much  he  may  have 

(ummcrutt,  for  the  time  he  labored.   And  done.   8.  But  if,  upon  a  contract  of  such 

it  was  also  held,  that,  if  this  were  not  a  character,  a  party  actually  receives 

io,  an  offer  by  the  defendant,  after  the  useful   labor,   and  thereby  derives  a 

plaintiff  had  left  his  service,  to  pay  the  benefit  and  advantage,  over  and  above 

plaintiff  the  amount  due  to  him,  at  the  damage  which  has  resulted  fh)m 

the  rate  of  compensation  fixed  by  the  the  breach  of  the  contract  by  the  other 

original  contract,  was  a  waiver  of  all  party,  the  labor  actually  done  and  the 

claim  of  forfeiture.    To  the  same  effect  value  received  furnish  a  new  considera- 

is  Fuller  v.  Brown,  11  Met  440,  where  tion,  and  the  law  thereupon  raises  a 

a  special  agreement  was  made  by  A  promise  to  pay  to  tlie  extent  of  the  rea. 

and  B  that  A  should  work  for  B,  and  aonable  worth  of  the  excess.    And  the 

that,  if  he  should  be  dissatisfied,  and  rule  is  the  same,  whether  the  labor  was 

wished  to  leave  the  service,  he  should  received  and  accepted  by  the  assent  of 

S've  B  four  weeks'  notice,  and  work  the  party  prior  to  the  breach,  and 
r  him  four  weeks  after  the  notice,  under  a  contract  by  which,  from  its  nat- 
and  then  receive  his  pay.  After  A  had  ure,  the  party  was  to  receive  the  labor 
begun  to  work  under  this  agreement,  from  time  to  time  until  the  completion 
he  became  sick  and  unable  to  work,  and  of  the  whole  contract,  or  whether  it 
left  B  without  giving  four  weeks'  no-  was  received  and  accepted  by  an  as- 
tice,  and  remained  sick  for  several  sent  subsequent  to  the  performance  of 
weeks.  Held,  that  this  agreement  as  all  that  was  in  fiict  done.  4.  In  case 
to  notice  applied  to  a  voluntary  leaving  such  contract  is  broken,  by  the  Uxdt  of 
of  the  service  by  A,  and  not  to  a  leav-  the  party  employed,  after  part  perform- 
ing by  reason  of  his  sickness  and  ina-  ance  has  been  received,  the  employer 
bility  to  continue  therein ;  and  that  he  is  entitled,  if  be  so  elect,  to  put  the 
was  entitled  to  recover  a  proper compen-  breach  of  contract' in  defence  for  the 
sationfor  the  work  which  he  had  done,  purpose  of  reducing  the  damagea,  or 
And  see  Fahy  v.  North,  19  Barb.  841.  showing  that  nothing  is  due,  and  the 
(^)  In  this  case  the  whole  subject  benefit  for  which  he  is  liable  to  be 
was  fully  and  ably  examined  by  Parker,  charged,  in  that  case,  is  the  amount  d^ 
J.,  and  the  court  came  to  the  following  value  which  he  has  received,  if  tajp 
conclusions,  which  the  American  editor  beyond  the  amount  of  damage,  and  the 
of  Chitty  on  Contracts  regards  as  implied  promise  which  the  law  wiU 
**  manifestly  just  and  sensible."  1.  raise,  is  to  pay  such  amount  of  the 
Where  a  party  undertakes  to  pay,  upon  stipulated  price  for  the  whole  labor 
a  special  contract  for  the  performance  as  remains,  after  deducting  what  it 
of  labor,  he  is  not  liable  to  be  charged  would  cost  to  procure  a  completion  of 
upon  such  special  contract  until  the  the  Whole  service,  and  also  any  damage 
money  is  earned  according  to  the  terms  which  has  been  sustained  by  reason  of 
of  the  agreement;  and  where  the  par-  the  non-fulfilment  of  the  contract.  6. 
ties  have  made  an  express  agreement  If  in  such  case  it  be  found  that  the 
the  law  will  not  imply  and  raise  an  damages  are  equal  to  or  greater  than 
agreement  different  from  that  which  the  amount  of  the  value  of  the  labor 
the  parties  have  entei'ed  into,  except  performed,  so  that  the  employer,  having 
upon  some  further  transaction  between  a  right  to  the  performance  of  the  whole 
them.  2.  In  case  of  a  failure  to  per-  contract,  has  not,  upon  the  whole  case, 
form  such  special  contract,  by  default  received  a  beneficial  service,  the  plain- 
of  the  party  contracting  to  do  the  ser-  tiff  cannot  recover.  6.  If  the  employer 
vice,  if  the  money  is  not  due  by  the  elects  to  permit  himself  to  be  charged 
terms  of  the  special  agreement,  and  the  for  the  value  of  the  labor,  without  in- 
nature  of  the  contract  is  such  that  the  terposing  the  damages  in  defence,  he 
employer  can  reject  what  has  been  is  entitled  to  do  so,  and  may  have  an 
done,  and  refuse  to  receive  any  benefit  action  to  recover  liis  damages  for  the 
from  the  part  performance,  he  is  enti-  non-performance  of  the  contract  7.  If 
tied  to  do  so,  unless  he  has  before  as-  he  elects  to  have  the  damages  consid- 
sented  to  and  accepted  of  what  has  ered  in  the  action  against  him,  he  must 
been  done,  and  in  such  case  the  party  be  understood  as  conceding  that  the^y 
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the  servant  to  recover  on  a  quantum  meruit.  His  right 
to  recover  is  carefully  guarded  in  this  case  by  principles 
which  seem  to  protect  the  master  from  all  vnx)ng;  and  to 
require  of  him  only  such  payment  as  is  justly  due  for  benefits 
received  and  retained,  and  after  all  deduction  for  any  damage 
he  may  have  sustained  from  the  breach  of  the  contract.  So 
guarded,  it  might  seem  that  the  principles  of  this  case  are 
better  adapted  to  do  adequate  justice  to  both  parties,  and 
wrong  to  neither,  than  those  of  the  numerous  cases  which 
rest  upon  the  somewhat  technical  rule  of  the  entirety  of  the 
contract.  It  is  certain,  however,  that,  since  this  case  was 
reported,  the  same  question  has  been  again  considered 
•in  other  courts,  and  decided  in  conformity  with  the  *  40 
earlier  decisions.  (Z) 

On  the  same  principle  of  entirety  of  contract,  it  is  held, 
that  if  a  servant  is  discharged  for  misconduct  during  the 
currency  of  a  quarter,  he  is  entitled  to  no-  wages  from  the 
beginning  of  that  quarter,  although  he  did  not  misbehave 
until  the  day  when  discharged,  (m)  But  if  the  contract  be 
dissolved  by  mutual  consent,  he  may  recover  wages  pro  rata^ 
without  any  express  contract  to  that  effect,  (n)  and  so  he 


not  to  be  extended  beyond  the  610;  and  Blood  v.  Enos,  12  Vt.  625; 

aaouDt  of  what  he  has  reoeiredi  and  Sherman  v.  Champlain  Trans.  Co.  81 

be  cannot  therefore  afterwards  sustain  Vt.  162.    See  notes  {(f),  p.  36,  and  ( /), 

an  action  for  further  damages.  p.  8S.    It  may  be  seen  in  7tb  Sir  Wm. 

(/)  The  case  of  Britton  v.  Turner  was  Jones  works,  866,  that  the  laws  of  Menu 

dted  and  alluded  to  by  the  court,  in  contain  the  rery  same  principle  as  that 

giving  the  opinion,  in  the  subsequent  of  the  common  law,  as  asserted  in  01m- 

case  of  Olmetead  v.  Beale,  19  Pick.  529,  stead  v.  Beale ;   so  that  it  has  at  all 

bat  Morton,  J.,  who  there  delivered  the  events,  the  sanction  of  an  extreme  an- 

opinion  of  the  court,  said :  *'  We  have  tiquity. 

BO  hesitancy  in  adhering  to  our  own  (m)  Atkin  v.  Acton,  4  C.  &  P.  208 ; 

dedaioas,  supported   as  they  are  by  Ridgway  v,  Hungerford  Market  Co.  8 

principle,  and  a  long  series  oi  a<]|judicar  A.  &  £.  171 ;  Turner  v.  Robinsons,  6 

tions.^    On  the  other  hand  the  prind-  Car.  &  P.  15;  s.  o.  2  Nev.  &  M.  829. 

pies  of  Britton  v.  Turner  were  clearly  See  also  Spotswood  v.  Barrow,  5  Exch. 

approved  by  Bermeitf  J,,  in  delivering  110 ;  and  Lush  v.  Russell,  5  id.  208. 

the  opinion  of  Fenton  v.  Clark,  11  Vt.  (n)   Thomas  v,  Williams,  1  A.  &  E. 

660.    The  court  of  Vermont  seems  in  685;  Hill  0.  Green,  4  Pick.  lU.  Whether 

other  cases  indined  to  construe  all  en-  the  contract  has  been  rescinded  is  a 

tire  contracts  of  labor  and  service  equi-  question  for  the  jury.  Lambum  v.  Cru- 

tably  for  the  laborer,  and  to  hold,  where  den,  2  Man.  &  O.  258.    In  this  case  a 

tiie  employer  has  received  benefit  from  servant  was  engaged  at  a  yearly  salary, 

the  servant's  labor,  and  the  parties  can-  payable  quarterly.    A  month  after  the 

not  be  placed  in  statu  quo^  that  the  em-  termination  of  one  of  the  years  of  the 

ployer  is  liable  on  a  quantum  meruit  for  service  the  servant  tendered  his  resig- 

the  labor  actually  performed,  although  nation.    After  another  month  the  re- 

the  contract  was  not  performed  exactly  signation  was  accepted,  nothing  being 

m  mgteed.    See  Gilman  v.  Hall,  11  Vt.  said  about  remuneration  for  the  thne 
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may  if  he  leave  for  justifiable  cause,  (o)  If  a  justifiable 
cause  for  dismissal  exists,  he  cannot  recover,  although  not 
dismissed  expressly  on  that  ground,  (^)  and  even  although 
the  master  did  not  know  of  its  existence  at  the  time,  (j) 
And  if  the  servant  by  his  misconduct,  forfeits  his  claim 
*  41  for  wages,  a  subsequent  promise  of  the  *  master  to  pay 
the  wages  has  been  held  void  for  want  of  considera- 
tion ;  (r)  but  this  caniiot  be  a  general  rule. 

Where  the  servant  is  wrongfully  dismissed  during  a 
quarter,  or  other  definite  term,  he  may,  after  the  quarter  or 
term  ends,  recover  for  the  whole  in  an  action,  not  for  work 
and  labor,  but  for  preventing  him  from  doing  his  work.  («) 

If  the  servant  hired  for  a  certain  time,  reserves  the  right 
of  leaving  earlier,  or  at  his  own  pleasure,  for  some  specified 

elapsed  since  the  teiroination  of  the  waived  by  a  suhsequeat  promise  of  the 

last  year's  services.    It  was  heldy  that  employer  to  pay  such  wages,  although 

the  law  implied  no  engagement  to  pay  the  promise  is  made  without  any  new 

for  the  services  performed  since  the  last  consideration.     See  also,  anla,  p.  86, 

quarter;  but  that,  under  the  circum-  note  (</). 

stances  of  this  case,  it  ought  to  have  (t )  The  earlier  cases  seem  to  havB 

been  left  to  the  jury  to  say  whether  the  allowed  a  recovery  in  such  case,  on  a 

parties  had  come  to  an  agreement  that  common  count  for  work  and  labor  done. 

those  services  should  be  paid  for.  GandaU  v.  Fontigny,   4  Camp.  876 ; 

(o)  Patterson  v.  Gage,  23  Vt.  658;  Eardly  v.  Price,  6  B.  &  P.  888;  Smith 

Pritehard  v.  Martin,  27  Mo.  805.    And  v.  Kingsford,  8  Scott,  279 ;  Collins  v. 

where  the  contract  was  dissolved  by  Price,  2  Mo.  &  P.  288.    But  the  more 

authority  of  the  State  (the  employ 6  recent  authorities  have  established  the 

being  sent  away  under  a  statute  as  a  better  principle,  tliat  the  balance  due 

witness  in  a  criminal  case),  it  was  held,  for  work  actosily   performed,  at  the 

that  the  hirer  was  bound  to  pay,  and  time  of  such  wron^ul  dismissal,  may 

only  to  pay,  pro  rata,  wages  for  the  time  be  recovered  on  the  common  counts, 

in  which  the  servant  was  actually  in  while  there  must  be  a  special  count 

his  employ.    Melville  v,  De  Wolf,  80  for  the  amount  of  the  month's  wages 

£.  L.  &  E.  823,  8.  c.  4  £.  &  B.  844.  which  has  not  been  earned ;  or,  to  sp«ilc 

(p)  Ridgway  v.  Hungerford  Market  more    correctly,  for  the  recovery  of 

Co.  8  A.  &  K.  171 ;  Cussons  o.  Skinner,  damages  for  the  wrongful  dismissal,  a 

11  M.  &  W.  161 ;  Baillie  v.  KeU,4  Bing.  month's  wages  being  the  measure  of 

K.  C.  688.    See  also  Mercer  v.  Whall,  damages  for  such  breach  of  contract. 

6  Q.  B.  457,  Lord  Denman.  See  Orchard  v.  Homor,  8  C.  &  P.  849  ; 

{q)  Spotswood  V.  Barrow,  6  Ezch.  Fewings  u.  Tisdal,  1  Ezch.  295;  Brox- 

110 ;  Willets  0.  Green,  8  Car.  &  K.  59.  ham  v.  Wagstafib,  5  Jur.  845 ;   Smith 

(r)  This  point  was  decided  in  the  v.  Hay  ward,  7  A.  &  E.  544 ;  Hull  v, 
case  of  Mockman  v,  Shepherdson,  8  Heightman,  2  East,  145.  See  lilley  v. 
Per.  &  D.  182.  But  it  is  to  be  ob-  Elwin,  11  Q.  B.  755.  In  such  case  the 
served  that  in  that  case  there  was  aa  wages  due  at  the  time  of  dismissal  can- 
express  agreement  between  the  parties,  not  be  recovered  under  such  special 
that  if  the  servant  should  get  drunk  count ;  there  must  be  a  count  for  work 
any  time  during  the  service,  he  should  and  labor  done ;  and  these  may  be 
forfeit  all  his  wages  up  to  that  time,  joined  in  the  same  declaration  Hartley 
The  case  of  Seaver  v.  Morse,  20  Vt  v.  Harmon,  11  A.  &  E.  798.  But  see 
020,  is  an  authority  for  holding,  tliat  a'  Goodman  v.  Pocock,  15  Q.  B.  576.  Sea 
forfeiture  of  wages,  incurred  by  a  fail-  also,  ante,  p.  84,  note  (d). 
ttio  to  perform  an  enike  contract,  ia 
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cause,  he  cannot  leave  except  for  that  cause :  thus,  if  he 
reserves  the  right  to  leave  "  if  dissatisfied,"  he  cannot  leave 
to  attend  to  other  business,  or  for  any  other  reason  whatso 
ever,  unless  he  is  ^^dissatisfied,*'  and  allege  this  as  the  cause 
of  his  leaving,  (t) 

It  would  seem  from  the  decisions  that  a  master  is  not 
bound  to  provide  medical  attendance  or  medicines  for  his 
farm  servant,  or  his  house  servant,  in  case  of  illness ;  even  if 
this  be  caused  by  an  accident  occurring  while  he  was  in  the 
discharge  of  his  duty,  (u)  But  it  is  also  held,  that  if 
he  does  send  for  a  *  physician  he  is  not  only  liable  him-  *  42 
self,  but  cannot  deduct  the  charge  from  the  wages  of 
the  servant  without  an  express  agreement  to  that  effect,  (v) 

{t)  Monell  V.  Burns,  4  Denio,  121 ;  ticulars,  in  which  he  charged  the  price 

Laotry  v.  Parks,  S  Cowen,  68.  agreed  on  per  month,  and  gave  C.  credit 

(m)  The  contrary  opinion  was  once  for  a  certain  sum  on  account  of  three 
declared  by  Lord  Kenyan,  in  Scarman  weeks'  sickness  of  N.  during  which  time 
V.  Castell,  1  Esp.  270,  but  this  doctrine  he  was  unable  to  work.  C.  filed  in  set- 
has  long  since  been  orerruled.  See  off  an  account  against  N.  for  board  dur- 
SelleD  V.  Norman,  4  C.  &  P.  80 ;  Cooper  ing  his  sickness  ;  it  was  hdd,  that  the 
9.  Phillips,  id.  581.  In  Dunbar  v.  wil-  contract  was  a  hiring  by  the  month, 
liams,  10  Johns.  249,  it  is  said,  that  no  that  C.  was  not  entitled  to  payment  for 
action  lies  by  a  physician  for  medicine  N.'s  board  during  his  sickness ;  but  that 
administered  to,  and  attendance  on,  a  N.  could  not  recover  wages  for  any  part 
ftave,  without  the  knowledge  or  request  of  the  time  of  his  detention  from  work 
of  the  master,  in  a  case  not  requiring  by  sickness.  "  Another  question,"  Hu^ 
instant  and  immediate  assistance.  But  bard,  J.,  remarked,  "  might  have  been 
it  Meemt,  that  if  medical  or  other  as-  raised  on  this  contract,  namely,  whether 
sistance  be  rendered  to  a  slare,  in  case  the  plaintiff  might  not  have  been  enti- 
of  such  pressing  necessity  as  not  to  ad-  tied  to  payment  for  his  whole  time; 
mit  a  prerious  application  to  the  maa-  but  by  crediting  the  loss  of  time  he  has 
ter,  the  person  rendering  such  assist-  precluded  that  inquiry,  and  is  properly 
ance  woold  be  entitled  to  recover  a  bound  by  his  admission."  Nor,  without 
eompensation  from  the  jnaster  on  the  a  specific  agreement  to  that  effect,  can 
implied  aasumpnl,  arising  firom  the  legal  the  master  deduct  the  value  of  articles 
obligaiion  of  the  master  to  make  the  ii^ured  or  lost  by  the  servant;  but  must 
requisite  provision  for  his  slave.  And  bring  a  cross  action  therefor.  Le  Loir 
in  Kngtand  a  master  is  liable  to  provide  v.  Bristow,  4  Camp.  184.  But  see  Snell 
medi«il  attendance  for  his  apprentice,  v.  The  Independence,  Gilpin,  40 ;  The 
Regina  v.  Smith,  8  C.  &  P.  158.  New  Phceniz,  2  Hagg.  Add.  420.  If  the 

(v)  Sellen  v.  Norman,  4  C.  &  P.  80 ;  servant  is  an  infant,  the  master  may 

Emmons  v.  Lord,  18  Me.  851.  It  would  deduct  from  his  wages  such  sums  as 

teem  that  he  cannot  deduct  the  ser-  he  has  paid  for  the  infant's  necessaries, 

vant's    wages    during    the    time    he  but  no  other.    Hedgeley  v.  Holt,  4  C.  & 

was  snck  and  unable  to  work.     Story  P.  104.    In  this  case.  Bat/ley,  J.,  said : 

on  Cent.  9  962,  J,  k,  and  cases  cited.  In  *'  Payments  made  on  account  of  wages 

Nichols  V.  Coolahan,  10  Met.  449,  a  con-  due  to  an  infant,  for  necessaries,  and 

tract  was  made  by  N.  &  C.  that  N.  which  could  not  be  avoided,  are  valid 

should  have  eleven  dollars  per  month  payments ;  but  an  infant  cannot  bind 

and  board,  so  long  as  he  should  work  herself  for  things  which  are  not  neoes- 

fur  C,   C  informing  N.  that  he  (C.)  saiy;  indeed,  even  the  statement  of  an 

might  not  have  two  days'  work  for  account  does  not  bind  an  infant.  It  ap- 

him.    N.  worked  for  C.  several  months,  pears  that  this  young  woman  was  un- 

and  brought  an  action  for  his  wages,  der  age  when  she  settled  the  account, 

and  annexed  to  his  writ  a  bill  of  par-  The  consequences  might  be  very  in* 
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The  master  is  bound  to  take  proper  care  of  his  servant,  and 
not  expose  him  to  danger,  (vT)  but  it  has  been  held  that  he  is 
not  responsible  for  an  accident  happening  in  the  course  of  his 
service,  unless  the  master  knew  that  it  exposed  the  servant 

to  peculiar  danger,  and  the  servant  did  not.  (x) 
*  43       *  It  has  been  held,  that  a  master  who  uses  due  care 

in  the  selection  and  employment  of  his  servants,  is  not 
responsible  to  one  of  them  for  an  injury  received  from  the 
carelessness  of  another  while  employed  in  the  master^s  ser- 
vice, (y)  And  the  rule  has  been  applied  to  the  case  where 
the  party  injured  was  not  the  servant  of  the  defendants,  but 
was,  at  the  time  of  the  injury,  voluntarily  assisting  their 
servants ;  (z)  and  also  where  the  servants  are  employed  in 

jurioiu  if  the  law  were  otherwUe.  What  ing  to  or  returning  from  his  labor.   See 

would  it  lead  to  in  this  very  case  ?  Here  also  Ormond  9.  Holland,  96  Eng.  C.  L. 

is  a  female,  who  is  described  as  rather  102. 

a  showy  woman,  suffered  to  dress  in  a        (y)  FarweU  v.  Boston  &  Worcester  R. 

manner  quite  unfitted  for  her  station ;  R.  Co.  4  Met.  49 ;  Priestley  v.  Fowler, 

and  at  the  end  of  her  twelve  mouths'  8  M.  &  W.  1 ;  Brown  n.  Maxwell,  6 

servitude  she  would  not  have  a  farthing  Hill  (N.  Y.),  594;  Hutchinson  v.  York, 

in  her  pocket.  In  Adams  v.  The  Woon-  Newcastle  and  Berwick  Railway  Co.  5 

socket  Company,  11  Met.  827,  a  father,  Ezoh.  848;  Wigmore  v.  Jay,  id.  854; 

whose  minor  daughter  was  employed  Tarrant  v.  Webb,  18  C.  B.  797.    See 

by  a  manufacturing  company,  at  a  dis-  also  Skippv.  Eastern  Counties  R.  Co. 

tance  of  many  miles  from  liis  residence,  9  Ezch.  228 ;  Hubgh  1;.  New  Orleans 

forbade  them  to  employ  her  any  further,  Railroad,  6  La.  An.  495;  Ryan  v.  The 

and  gave  tliem  notice  that  if  they  should  Cumb.  Valley  Railroad  Co.  28  Penn. 

continue  to  employ  her,  he  should  de-  St.  884 ;    Coon  v.   Syracuse  &  Utica 

mand  $8.50  per  week  for  her  time  and  Railroad,    1    Seld.   498 ;    Sherman  v. 

labor,  without  any  deduction  on  any  Rochester  &    Syracuse   Railroad,    15 

account  whatever,  and  also  directed  Barb.  574 ;   Albro  r.  Agawam   Canal 

them   not  to  pay  or   allow  her  any  Co.  6  Cush.  75;  Shields  v,  Yonge,  16 

tiling,  either  goods  or  money,  on  ac-  Geo.  849 ;  Mitchell  v.  Penn.  R.  K.  Co. 

count  of  her  labor.    It  was  A«/(f,  in  an  Amer.  Law  Register,  Oct.  1853,  p.  717 ; 

action  of  assumpsit  by  the  father  against  Honner  v.  Illinois  Central  Railroad  Co. 

the  company,  to  recover  pay  for  his  15  HI.  550 ;  The  Ohio  and  Miss.  R.  R. 

daughter's  labor  subsequently  done  for  Co.  v.  Tlndall,  18  Ind.  886 ;  C.  &  X.  & 

them,  that  he  was  entitled  to  recover  L.  M.  R.  R.  Co.  v.  Webb,  12  Ohio  St. 

only  as  much  as  her  labor  was  reason-  475;  Illinois  Central  R.  R.  Co.  v.  Cox,  21 

ably  worth,  deducting  the  price  of  board  HI.  20 ;  Hard,  Adm'r  v.  Vt.  &  Canada 

provided  for  her  by  them,  without  any  R.  R.  Co.  82  Vt.  478;   Contra,  Little 

deduction  for  clothing,  which  they  pro-  Miami   Railroad    Co.   i>.  Stevens,  20 

Tided  for  her.  Ohio,  415;  Cleveland,' Colum.  &  Cincin. 

(ir)  In  Priestley  r.  Fowler,  8  M.  &W.  R.  R.  Co.  v.  Kearney,  8  Ohio  St.  201 ; 

1,  Lord  Ahinger  says,  that  this  should  Manville  v,  Cleveland  &,  Toledo  R.  R. 

be  such  care  as  the  master  may  reason-  Co.  11  Ohio  St.  417;  Chamberlain  v, 

ably  be  expected  to  take  of  himself.  Mil.  &  Miss.  R.  R.  Co.  11  Wis.  288,  and 

And  see  Paterson  v.  Wallace,  28  E.  L.  the  Scotch  case  of  Dijcon  v.  Ranken, 

&  E.  48.  20  Law  Times,  44 ;  Oilman  v.  Eastern 

(x)  Priestley  v.  Fowler,  8  M.  &  W.  1.  R.  R.  Co.  10  Allen,  288 ;  Burke  v.  Noi^ 

In  Buzzell  v.  Laconia  Man.  Co.  48  Me.  wich  R.  R.  Co.  84  Conn.  474. 
118.  it  is  held  to  be  the  duty  of  the        (z)  Degg  v.  Midland  R.  C6. 1  H.  lb 

master  to  keep  safe  and  convenient  all  N.  778.    See  also  Vose  v.  LanGuhiro 

bridges,  passageways,  or  ladders,  neces-  &  Y.  R.  Co.  2  H.  &  N.  728. 
Bary  to  be  used  by  the  employ^,  in  go- 
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distmct  departanents  of  the  general  business,  (zz)  But  where 
the  servants,  though  employed  upon  common  work,  are  in  the 
employment  of  different  masters,  and  for  separate  ends,  as  in 
the  case  of  a  servant  of  a  carrier  injured  by  the  negligence 
of  a  merchant's  porter,  in  the  process  of  delivering  goods 
from  a  warehouse  on  board  a  dray,  to  be  transported  by  the 
carrier  for  the  merchant,  the  master  of  the  negligent  servant 
will  be  responsible  to  the  other  servant  for  the  injury,  (a) 
The  employer  will  be  held  responsible  to  a  servant  injured 
by  the  act  of  a  fellow-servant,  if  the  injury  was  caused  by  the 
fellow-servant's  using  insufficient  or  unsafe  materials  which 
were  supplied  to  him  by  the  employer.  (6)  If  the  master 
has  a  general  manager  who  employs  the  servants,  standing  in 
tiie  place  of  the  master,  he  is  to  be  treated  as  the  (iffent  of 
the  master,  and  not  as  a  co-servant,  and  if  he  does  not  hire 
careful  servants  the  master  is  liable  as  if  he  hired  improper 
servants  himself,  (c)  There  have  been  of  late  many  cases 
under  the  rule  exempting  an  employer  from  liability  for 
injury  to  a  servant  fr«an  a  co-servant ;  and  there  seems  to  be 
a  tendency  to  limit  the  rule  to  cases  where  the  injured  ser- 
vant was  engaged  in  a  common  business  with  the  inflicter  of 
the  injury,  so  that  he  would  have  an  opportunity  of  prevent- 
ing by  due  care  his  fellow-servant's  negligence.  (c<?)  It  has 
been  held  by  an  application  of  the  general  rule  that  a  servant 
of  a  railroad  company  is  not  entitled  to  the  same  remedy  for 
injuries  sustained  as  a  passenger,  (^od^  But  such  a  company 
was  held  liable  to  a  repairer  of  their  road  injured  by  cars 
running  out  of  line,  (ee) 

• 

(s)  Foster  v,  Minnesota  Central  B.    MissiMlppi  R.  R.  Co.  18  Iowa,  280, 

B.  Co.  14  Minn.  860.  Morgan  v.  Yale  of  Health  R.  Co.  Law 
(a)  Abraham  v.  Reynolds,  6  H  &  N.    Rep.  1  Q.  B.  417 ;  Nashrille  R.  R.  Co. 

148.  V.  Elliot,  1  Cold.  611.    See  also  Stew* 

(6)  Roberts  v.  Smith,  2  H.  &  N.  218.  art  v.  Harvard  Collese,  12  Allen,  68; 

(c)  Walker  v.  BoUing,  22  Ala.  294;  Cooper  t;.  Hamilton  Man.  Co.  12  Allen, 

LonisriUe  R.  R.  Co.  v.  Collins,  2  Da-  198;  Felch  v.  Allen,  98  Mass.  672; 

▼all,  114 ;  Feltham  v.  England,  Law  Anderson  v.  New  Jersey,  &c.  Co.  7 

Rep.  2  Q.  B.  88;  Morphj  v.  Smith,  19  Rob.  611 ;   Shank  v.  Northern  R.  R. 

C.  B.  (ir.  8.)  861.  Co.  26  Md.  462;  Rohback  v.  Pacific  R. 
(cr)  Cooper  v.  MuUins,  80  Ga.  146.  R.  Co.  48  Mo.  187. 

And  s^  as  to  the  general  rule,  Cata-  {cd)  Weger  v.  Penn.  R.  R.  Co.  65 

wissa  R.  R.  Co.  v.  Armstrong,  49  Penn.  Penn.  St.  460. 

St.  186;  Scholts  r.  Pacific  R.  R.  Co.  (ce)  Haines  v.  East  Tenn.  R.  R.  Ca 

86  Ma  18 ;  Columbus,  &c.  R.  R.  Co.  8  Cold.  222. 

9.  Arnold,  81  Ind.  174;  Donaldson  v, 
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In  iowa  a  statute  gives  to  an  employ^  an  action  against  a 
railroad  company  for  injury  caused  by  a  co-employ^;  but 
under  this  statute  it  is  held  that  the  employing  company  is 
not  bound  to  extraordinary  diligence,  (ef^  From  recent 
cases  it  would  seem  that  the  general  rule  is  now  much  modi- 
fied. If  the  injury  was  caused  directly  by  the  negligence 
of  the  employer,  he  would  undoubtedly  be  responsible,  and 
in  a  case  where  the  superintendent  of  an  iron  company, 
caused  injury  to  a  fellow  workman  by  employing  a  dangerous 
explosive,  it  was  held  that  the  negligence  of  the  superintend- 
ent was  the  negligence  of  the  employer,  (eg)  An  employ^ 
injured  by  negligence  of  a  fellow  employ^,  claimed  that  this 
person  was  notoriously  negligent  and  incompetent ;  but,  as  it 
appeared  that  having  this  knowledge  he  continued  in  this 
employment,  it  was  held  that  he  took  the  risk  on  himself, 
and  the  employer  was  not  liable.  (cK) 

The  master  is  under  no  legal  obligation  to  give  a  tes* 
*  44  timonial  *  of  character  to  his  servant.  If  he  does,  it 
will  be  presumed  that  he  speaks  the  truth,  or  what  he 
believes  to  be  true ;  and  therefore  if  he  says  what  injures  the 
standing  and  prospects  of  the  servant,  and  this  turns  out  not 
to  be  true,  the  master  is  nevertheless  not  liable,  unless  the 
servant  can  prove  that  the  Msity  was  uttered  in  malice,  (d) 
Such  is  the  English  rule ;  but  it  may  be  supposed  that  in 
this  country,  if  the  master  is  proved  to  have  said  what  is  un- 
true, he  would  be  responsible  for  any  injury  arising  therefrom 
to  the  servant ;  at  least  unless  he  could  satisfy  the  jury  that 
he  spoke  from  sufficient  cause,  and  not  from  malice. 

In  order  to  constitute  a  contract  of  hiring  and  service, 
there  must  be  a  mutual  engagement,  on  the  one  part  to 
serve,  and  on  the  other  to  employ  and  pay.  (e)  But  these 
engagements  cannot  always  be  implied  one  from  the  other, 

(ef)  Hant  v.  Chicago,  &c.  R.  R.  Co.  S;  Weathenton  v.  Hawkins,  1  T.  R. 

25  Iowa,  868.  110. 

(c^^  Lalor  v,  C.  B.,  &c.  R.  Co.  62  ni.  j>)  See  Syket  v.  Dixon,  9  A.  &  E. 

401 ;  Spelman  v.  Fisher  Iron  Co.  66  698,  where  B.  contracted  in  writing  to 

Barb.  161 ;  Louisville,  &c.  R.  R.  Co.  o.  work  for  the   plaintiff  in  his  trade, 

Filbem,  6  Bush,  674.  and  for  no  other  person,  during  twelve 

{ch)  Davis  V.  Detroit,  ftc.  R.  R.  Co.  months,  and  so  on  from  twelve  months 

20  Mich.  106.  to  twelve  months,  until  B.  should  give 

{di  Rogers  v,  CHfton,  8  B.  &  P.  591 ;  notice  of  quitting.     Htldy  that  such 

Edmonson  p.  Stephenson,  Bull.  N.  P.  agreement  was  invalid  under  the  stav 

ute  of  frauds  for  want  of  mutnalitr. 
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or  measured  one  by  the  other.  If  a  servant  agrees  to  serve 
for  a  term  of  two  years,  and  the  master  only  agrees  to  pay 
80  much  weekly,  the  master  is  under  no  obligation  to  keep  or 
employ  him  during  the  two  years,  but  only  to  pay  so  much 
while  he  does  employ  him.  (/)  But  where  the  con- 
tracts are  mutual,  and  coyer  *  the  same  ground,  for  *  46 
both  parties,  then  the  master  has  at  once  a  right  to  re- 
quire the  servant  to  enter  upon  the  discbarge  of  his  duty 
during  the  term,  and  the  servant  has  a  right  to  require  the 
master  to  employ  him  during  the  whole  of  the  term. 

Like  other  agreements,  a  contract  for  labor  and  service,  if 
not  to  be  performed  within  a  year,  is  within  the  statute 
of  frauds,  and  if  by  parol,  is  wholly  void,  (j)  And  if  the 
contract  of  service  is  begun  within  a  year  from  the  making 
of  it,  but  by  the  terms  of  the  agreement  is  not  to  be  com- 
pleted within  that  time,  it  is  within  the  statute  and  void.  (A) 
It  must  be  certain,  however,  from  the  terms  of  the  contract, 
or  be  necessarily  implied  therefrom,  that  the  contract  cannot 

(/*)  In  Williamson  v.  Taylor,  5  Q.  bound  himself  in  a  penal  sum  to  fulfil 

B.  175,  by  an  agreement  between  the  the  agreement.    The  defendant  after- 

defendaot  and  plaintiff,  the  defendant,  wards  covenanted  by  deed  for  the  per^ 

being  the  owner  of  a  colliery,  retained  formance  of  tlie  agreement  on  his  part. 

and  faired  the  plaintiff  to  hew,  work,  H^id^  that  the  stipnlations  in  the  agree- 

&c.,  at  the  ooUieiy,  for  wages  at  oer^  ment  did  not  raise  an  implied  covenant 

tain  rates  in  proportion  to  the  work  that  the  defendant  should  employ  the 

done,  payable  once  a  fortnight;  and  plaintiffin  the  business  for  three  or  two 

the  plaintiff  agreed  to  continue  the  de-  years,  though  the  defendant  was  bound 

ISendanfs  servant  during  all  times  the  by  the  express  words  to  pay  the  pUiin- 

pit  should  be  Uiid  off  work,  and,  when  tiff  the  stipulated  wages  during  those 

required  (except  when  prevented  bv  periods  respectively,  if  the  plaintiff  per- 

unavoidable  cause),  to  do  a  fuU  day's  formed,  or  was  ready  to  perform,  the 

work  on  every  working  day.     Hddf  condition  precedent  on  his  part.    See 

that  the  defendant  was  not  obliged  by  Dunn  v.  Sayles,  6  Q.  B.  686;  Pilking- 

this  contract  to  employ  the  plaintiff  at  ton  v.  Scott,  16  M.  &  W.  657;  Elderton  o. 

reasonable  times  for  a  reasonable  num-  Emmens,  6  C.  B.  160 ;  Rust  v.  Nottidge, 

ber  of  working  days  during  the  term.  16  £.  L.  &  E.  170,  s.  o.  1  E.  &  B.  99 ; 

In  Aspdin  v.  Austin,  6  Q.  B.  671,  by  an  Regina  v.  Welch,  20  E.  L.  &  E.  82,  b.  g. 

agreement  between  the  plaintiff  and  2  E.  &  B.  867. 

defendant,  the  plaintiff  agreed  to  man-        (g)  Bracegirdle  v,  Heald,  1  B.  &  Aid. 

ufadure  cement  for  the  defendant,  and  722.    In  .this  case  the  contract  was  bv 

the  defendant,  on  condition  of  the  plain-  parol  on  the  27th  of  May,  for  a  year  s 

tiffs    performing    such    engagement,  service  from  the  80th  of  June  following, 

promised  to  pay  him  £A  weekly  during  and  was  held  void.    See  also  Snelling 

the  two  years  following  the  date  of  the  v.  Lord  Huntingfleld,  1 C.  M.  &  R.  20 ; 

agreement,  and  j£5  wceklv  during  the  Hinckley    v.  Southgate,  11   Vt.  468  ; 

year  next  following,  and  also  to  re-  Tuttie  o.  Swett,  81  Me.  666. 
oetve  him  into  partnership  as  a  roanu-        (h)  Id;  and  see  Pitcher  v.  Wilson, 6 

factorer  of  cement  at  the  expiration  of  Mo.  46 ;  Drummond  p.  Burrell,  18  Wend. 

thj«e  years ;  and  the  plaintiff  engaged  807;  Squire  v.  Whipple,  1  Vt  69 ;  Biich 

to  instruct  the  defendant  in  the  art  of  v.  Earl  of  Liverpool,  9  B.  &  C.  892 
maonftictnring  eement.     Each  party 
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be  performed  within  a  year,  or  it  will  not  be  void,  (t) 
•  46   This  subject  will  be,  however,  *  considered  more  fully 

in  the  second  part  of  this  work,  in  the  chapter  upon 
the  statute  of  frauds. 

A  nice  distinction  is  taken  in  some  cases  between  the  pre- 
sumptions which  arise  where  service  is  rendered  to  a  stranger, 
and  where  it  is  rendered  to  near  relations.  In  general,  wher* 
ever  service  is  rendered  and  received,  a  contract  of  hiring,  or 
an  obligation  to  pay  will  be  presumed.  (/)    But  it  is  said  not 


(t)  A  parol  ag^reement  to  labor  for  a  not  to  be  performed  within  a  year.  A. 
company  ''for  the  term  of  five  years,  G.  B.  contracted  in  writing  with  S.  to 
or  solong  a$  A.  shall  continue  to  be  agent  of  clear  eleven  acres  of  land  in  three  years 
the  company  "  is  not  void  under  the  stat-  from  the  date  of  the  contract,  one  acre 
ute,  as  it  might  hace  been  completed  to  be  seeded  down  the  (then)  present 
within  a  year,  altbouf^  in  some  contin-  spring,  one  acre  the  next  spring,  and 
gencics  it  mif^ht  extend  beyond  a  year,  one  acre  the  spring  following ;  as  a 
Koberts  v.  Uockbottom  Company,  7  compensation  for  which,  he,  A.  G.  B., 
Met  47  — Tliis  construction  of  the  Stat-  was  to  have  all  the  proceeds  of  said 
ute  is  supported  also  by  the  cases  of  land  three  years,  except  the  two  acres 
Kent  V.  Kent,  18  Pick.  669 ;  Peters  v.  first  seeded  down.  A.  G.  B.  assigned 
Westborough,  19  Pick.  864;  Wells  v.  verbally  his  interest,  to  the  extent  of 
Horton,  4  Bing.  40.  —  In  Broadwell  v,  half  the  contract,  to  H.,  who  verbally 
Getman,  2  Denio,  87,  it  was  held,  that  assigned  said  half  to  C.  B. ;  said  U.  and 
a  parol  agreement  which  is  not  wholly  C.  B.  respectively  agreeing  verbally  to 
to  be  performed  within  one  year,  is  perform  one-half  of  the  contract.  A.  G. 
Toid,  though  some  of  the  stipulations  B.  and  C.  B.  commence  the  performance 
are  to  be  executed  within  the  year,  of  the  contract,  but  do  not  complete  it. 
And,  Bemhle  per  Beardsleif,  J.,  it  is  void  S.  sues  A.  G.  B.,  and  recovers  aamages 
although  one  of  the  parties  is  to  per-  for  non-performance,  which  are  paid  by 
form  every  thing  on  his  part  within  A.  G.  B.  H.  being  called  upon  by  A. 
the  year,  if  a  longer  time  than  a  year  G.  B.  for  half  of  the  damages  so  re- 
is  stipulated  for  the  performance  by  covered  and  paid,  pays  the  same  to 
the  other.  But  in  Cherry  v.  Heming,  him,  and  then  commences  a  suit  for 
4  Exch.  681,  it  was  held  (affirming  Don-  the  same  against  C.  B.  —  It  was  held, 
nellan  v.  Read,  8  B.  &  Ad.  899),  that  in  that  the  contract  between  them  (H.  apd 
the  4tli  section  of  the  statute  of  frauds  C.  B.)  was  void  by  the  statute  of 
the  words  "  not  to  be  performed  within  frauds,  and  that  he  was  not  entitled  to 
the  space  of  one  year,"  mean,  "  not  to  recover.  —  See  also  Roberts  v.  Tucker, 
be  performed  on  either'  side"  and  that  8  Exch.  682. 

the  contract  in  question  having  been        (j)  Phillips  v.  Jones,  1  A.  &  E.  888, 

performed  on  one  side  within  a  year  Lord  Denman.  8ee  Peacock  v.  Peacock, 

from  the  making  thereof,  the  case  was  2  Camp.  45 ;  Waterman  v.  Gilson,  5  La. 

not  within  tlie  statute.  — So  in  Herrin  An.  67z.  In  Newel  v.  Keith,  11  Vt  214, 

V.  Butters,  20  Me.  119,  the  law  on  this  it  is  said,  that  if  personal  services  are 

subject  is  thus  laid  down :  where  by  rendered  by  A  to  B  at  the  request  of 

the  terms  of  a  contract  the  time  of  its  the  latter,  an  action  will  lie  for  them, 

performance  was  to  be  extended  beyond  unless  it  appears  fit>m  the  whole  evi- 

a  year,  it  is  within  the  statute  of  frauds,  donee  that  they  were  designed  to  be 

Uiough  a  part  of  it  was  by  the  agree-  gratuitous ;  and  this  is   a  question   of 

ment  to  be  performed  within  a  year.  fact.  —  So  where  one  person  has  by 

To  bring  a  case  within  the  statute  of  fraud  induced  another  to  labor  for  a 

frauds,  it  must  have  been  expressly  third  person,  the  latter  may  still  be  lia- 

■tipulated  by  the  parties,  or  it  must,  ble  for  the  work.    Lucas  v.  Godwin,  8 

upon  a  reasonable  construction  of  their  Bing.  N.  C.  787.    In  Peter  v.  Steel,  8 

M>n tract,  appear  to  have  been  under-  Teates,  260,  it  was  held,  that  assumptit 

•tood  by  them,  that  the  contract  was  would  lie  in  &vor  of  a  free  negro^ 

[48] 


OH.  ym. J  HiBiNa  of  persons.  *  46 

to  be  80  where  the  service  is  rendered  to  the  parent  or  uncle, 
or  other  near  relative  of  the  party,  on  the  ground,  that  the 
law  regards  such  services  as  acts  of  gratuitous  kindness  and 
affection.  We  find  American  authorities  which  recognize 
this  distinction,  and  particularly  where  it  grows  out 
of  the  relation  of  parent  *  and  child,  (i)    But  if  a  *  47 

for  work,  labor,  and  senrioe,  against  a  it  was  held,  that  where  a  daughter  con- 
perron  who  held  him  in  his  service,  tinues  to  reside  in  the  family  of  her 
claiming  him  as  a  slave.  The  court  laid  father  after  the  age  of  muority,  the 
down  the  general  principle  that,  where  same  as  before,  the  law  implies  no  ob- 
ooe  bj  compulsion  does  work  for  an-  ligation  on  the  part  of  her  father  to  pay 
other,  whom  he  is  under  no  legal  or  for  her  services.  And  the  same  rule 
moral  obligation  to  serve,  the  law  will  applies  to  cases  where  the  person  from 
imply  and  raise  a  promise  on  the  part  whom  the  compensation  for  servicer 
of  the  person  benented  thereby  to  make  is  claimed  took  the  plaintifT  into  his 
him  a  reasonable  recompense.  So  in  family  when  she  was  a  child,  to  live 
Hisgins  v.  Bre^,  9  Mo.  497,  it  was  with  him  till  she  should  become  of 
heut,  that  when  a  married  man  repre-  age,  and  she  continues,  after  that  time, 
sents  himself  to  be  a  widower,  and  thus  to  reside  in  his  family,  he  standing  in 
induces  a  woman  to  marry  him,  his  loco  parentis  to  her.  If  she  claim  pay, 
wife  being  still  alive,  such  woman  may  it  is  incumbent  on  her  to  show  that 
recover  of  him  for  her  services  during  the  services  were  performed  under 
each  time  as  she  may  live  with  him.  such  circumstances  as  to  justify  an  ex- 
—  And  generally  where  labor  is  per-  pectation  on  the  part  of  both  that 
formed  for  the  benefit  of  another  with-  pecimiary  compensation  would  be  re- 
out  his  express  request,  yet  if  he  knows  quired.  The  right  to  compensation 
of  tlie  work,  and  tacitly  assents  to  it,  for  services  in  such  cases  must  depend 
an  implied  promise  will  arise  to  pay  a  upon  the  circumstances  of  each  par- 
reasonable  compensation.  James  v.  ticular  case.  See  also  Fitch  v.  Peck- 
Bixby,ll  Mass.  84;  Farmington  Acad-  ham,  16  Yt.  160;  Weir  v.  Weir,  8  B. 
emy  v.  Allen,  14  Mass.  172.  So  where  Mon.  647 ;  AllVed  v.  Fitzjames,  8  Esp. 
one  employs  the  slave  of  another  8.  In  Guild  v.  Guild,  16  Pick.  180,  the 
the  law  implies  a  promise  to  pay  the  law  on  this  point  is  thus  summed 
master  for  the  services  of  the  slave,  up  by  Shaw,  C.  J. :  "  The  point  is. 
Cook  V.  Husted,  12  Johns.  188.  So  of  whether,  where  a  daughter,  after  ar- 
an  apprentice.  Bowes  v.  Tibbetts,  7  riving  at  twenty-one  years  of  age, 
Greenl.  467.  But  labor  and  service  vol-  being  unmarried,  continues  to  reside 
vntarily  done  by  one  for  another  without  in  her  father's  family,  performing  such 
his  privity  or  consent,  however  meritori-  useful  services  as  it  b  customary  for  a 
008  or  beneficial  it  may  be  to  him,  as  in  daughter  to  perform,  and  receiving 
saving  his  property  firom  destruction  by  such  protection,  subsistence,  and  sup- 
fire,  aflbrds  no  grounds  for  an  action,  plies  of  necessaries  and  comforts,  as  is 
BartLoIomew  v.  Jackson,  20  Johns.  28.  usual  for  a  daughter  to  receive  in  a 
8o  if  a  workman  be  employed  to  do  a  father's  family,  the  law  raises  any 
particular  job,  and  he  choose  to  per^  presumption  that  she  is  entitled  to  a 
form  some  additional  work  without  cou'  pecuniary  compensation  for  such  ser- 
sidting  his  employer,  he  cannot  recover  vices,  and  whetner,  after  proving  these 
for  such  addiUonal  work.  Hort  v.  Nor-  facts,  tlie  burden  of  proof  is  on  the 
too,  1  McCord,  22.  See  also,  ante,  vol.  defendant  to  show  that  the  services 
i  p.  468,  et  teq.  Even  if  it  is  agreed  were  performed  without  any  view 
between  the  parties  that  certain  work  to  pecuniary  compensation.  Some  of 
•ludl  be  done  gratwUn^y,  such  contract  the  court  are  of  opinion  that,  as  it 
b  muUim  paetum,  and  tne  part^  is  not  is  the  ordinary  presumption,  between 
bound  to  perform  it ;  although  it  is  said  strangers,  that,  upon  the  performance 
that  if  he  once  enter  upon  the  perform-  of  useful  and  valuable  services  in  the 
ance  of  such  contract,  he  is  bound  to  &mil^  of  another,  it  is  upon  an  implied 
complete  it.  See  Rutgers  p,  Luoet,  2  promise  to  pay  as  much  as  such  ser- 
Johns.  Cas.  92,  n.  (2d  ed.).  vices  are  reasonably  worth,  so,  after 
{k)  In  Andnit  v,  Foster,  17  Yt  666,  the  legal  period  of  emancipation,  the 
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destitute  person  is  received  from   charity,  provided  with 

necessaries    and   set  to  work,  he    is  under   no  obli- 

*  48  gration  *  to  remain,  nor  has  he  any  claim  for  wages,  un* 
less  there  be  some  express  agreement,  or  one  may  be 

implied  from  the  peculiar  circumstances  of  the  case. 
A  person  who  seduces  a  servant  away  from  the  service  of 

his  master  or  employer,  is  liable  in  an  action  for  damages. 

law  raises  a  similar  implied  promise  lated,  it  may  fairly  be  presumed,  from 
from  a  father  to  a  daughter.  Other  a  continuance  in  the  senrioe,  that  the 
members  of  the  court  are  of  opinion  terms  on  which  they  continue  are  the 
(confining  the  opinion  to  the  case  of  same  as  during  the  preceding  year, 
daugliters,  and  expressing  no  opinion  But  where  the  relation  of  father  and 
as  to  the  case  of  sons,  laboring  on  the  child  subsists,  the  ground  for  that  pre- 
farm  or  otherwise  in  the  service  of  a  sumption  fails."  See  to  the  same 
finther)  that  the  prolonged  residence  of  effect,  Dye  v.  Kerr,  16  Barb.  444 
a  daughter  in  her  father's  family,  after  Ridgway  v.  English,  2  N.  J.  409 
twenty-one,  performing  her  share  in  Swires  t;.  Parsons,  &  W.  A  S.  367 
the  ordinary  labors  of  the  family,  and  Defrance  t;.  Austin,  9  Penn.  St.  809 
receiving  the  protection  and  supplies  Steel  v.  Steel,  12  id.  64 ;  Lantz  v.  Frey 
contemplated  in  the  supposed  case,  14  id.  201 ;  Zerbe  v.  Miller,  16  id.  488 
may  well  be  accounted  for,  upon  con-  Resor  v.  Johnson,  1  Cart.  (Ind.)  100 
siderations  of  mutual  kindness  and  Hussey  v.  Roundtree,  1  Bush.  L.  110 
good-will,  and  mutual  comfort  and  Partlow  v.  Cooke,  2  R.  I.  461 ;  Davis  v 
convenience,  without  presuming  that  Goodenow,  1  Williams,  716;  Candors 
there  was  any  understanding,  or  any  Appeal,  6  W.  &  S.  613.  So  an  action 
expectation,  that  pecuniary  compen-  cannot  be  maintained  for  services  per- 
sation  was  to  be  made ;  that  proof  of  formed  with  a  view  to  a  legacy,  and 
these  facts  alone,  therefore,  does  not  not  in  expectation  of  a  rewand  in  the 
raise  an  implied  promise  to  make  any  nature  of  a  debt.  See  Osbom  v. 
pecuniary  compensation  fbr  such  ser-  Grovemors  of  Guy's  Hospital.  Stra. 
vices,  or  throw  on  the  defendant  the  728 ;  Le  Sage  v»  Cousemaker,  1  £sp. 
burden  of  proof  to  show,  affirmatively,  188;  Little  v.  Dawson,  4  Dallas,  111; 
that  the  daughter  performed  the  ser-  Lee  v,  Lee,  6  G.  &  J.  809.  Nor  will  an 
yices  gratuitously,  and  without  any  action  for  work  and  labor  lie  for  services 
expectation  of  receiving  wages  or  performed  under  a  contract  of  appren- 
pecuniary  compensation,  but  with  a  ticeship  which  before  expiration  of  the 
view  to  the  share  she  might  hope  to  service  turns  out  to  be  void.  Maltby  v, 
receive  in  her  father's  estate  or  other-  Harwood,  12  Barb.  478.  But  where 
wise."  The  court  were  equally  divided  one  party  has  rendered  services  for 
on  this  question,  and  did  not  decide  another,  and  it  is  manifest  from  the 
it;  but  they  were  unanimous  in  the  circumstances  of  the  case  that  it  was 
opinion,  that  in  all  such  cases  the  understood  by  both  parties  that  com- 
question  must  be  determined  by  the  pensation  should  be  made  by  will,  and 
Jury,  on  all  the  circumstances,  whetlier  none  is  made,  an  action  will  lie  to  re- 
there  was  an  implied  request  for  labor,  cover  the  value  of  such  services, 
and  an  implied  promise  of  repayment  Martin  v.  Wright,  18  Wend.  460.  In 
or  not.  In  King  v.  Sow,  1  B.  &  Aid.  Eaton  v.  Benton,  2  Hill  (N.  Y.),  676  it 
179,  a  female  natural  child  was  hired  is  said,  that  one  who  has  served  another 
for  a  year  by  the  wife  of  its  reputed  in  expectation  of  a  testamentary  pro- 
father,  and  continued  doing  the  house-  vision,  and  to  whom  the  latter  subse- 
hold  work  for  three  years ;  but  after  quently  devises  a  portion  of  his  estate, 
the  first  year  no  wages  were  paid,  nor  cannot  maintain  a  suit  for  such  ser- 
was  there  any  new  contract  of  hiring,  vices  against  the  executors.  The 
Held,  that  the  sessions  were  war-  general  rule  seems  to  be,  that  a  legacy 
ranted  in  finding  that  after  that  time  left  by  a  debtor  to  his  creditor,  wnlch 
she  did  not  continue  on  the  terms  of  in  amount  is  equal  to  or  greater  than 
the  original  contract  And  Bailey,  J.,  the  debt,  shall  be  presumed  to  be  io 
•aid :  "  Where  the  parties  are  not  re-  satisfactioQ  of  it. 
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Although  this  principle  has  been  less  positively  settled  by 
adjudication  in  this  country  than  in  England,  we  have  no' 
doubt  of  it  as  a  rule  of  law.  (I) 

In  some  cases  very  liberal  presumption  of  payment  is  made 
in  favor  of  th^  master ;  as  where  the  servant  has  left  his 
master  for  a  considerable  period;  and  where  it  is  usual  to 
pay  wages  weekly,  (m) 

As  the  contract  of  service  is  mutual,  the  employer  has 
a  daim  against  the  employed  for  his  neglect  of  duty ;  and  it 
is  held  that  the  employer  does  not  waive  this  claim  by  paying 
the  servant  and  continuing  him  in  his  service,  (mm) 
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APPBBimOBS* 

The  English  law  of  apprenticeship  grew  out  of,  and  with 
nearly  aU  its  incidents  rested  upon,  the  ancient  establish- 
ment of  guilds,  or  companies  for  trade  or  for  handicraft, 
which  were  once  almost  universal  throughout  Europe,  and 
still  generally  subsist,  although  much  modified  in  form  and 

(/)  Lumley  v.  Qye,  20  E.  L.  A  E.  Nicbol  v.  Martyn,  2  Eap.  784.  The 
168 ;  s.  c.  2  E.  &  B.  216 ;  Keane  v.  Boj-  contract  of  hiring  between  the  eeiraot 
eott,  2  H.  BL  611 ;  Hart  r.  Aldridge,  and  his  former  master  must  hare  been 
Cowp.  64.  See  also  Peters  v.  Lord,  IS  binding,  in  order  to  render  one  en- 
Conn.  887 ;  Halght  v.  Badgeley,  16  ticing  him  away  liable  therefor.  Sykes 
Barb.  499.  This  doctrine  was  held  at  r.  Dixon,  9  A.  i  E.  698.  The  damages 
■Ml  prtHS  by  Morton,  J.,  in  an  interest-  in  this  action  are  not  such  as  the 
log  case  in  Massachusetts,  a  few  years  master  sustained  at  the  (mm,  but  such 
since.  So  one  is  liable  for  continuing  as  he  would  naturally  sustain  from  the 
to  emptor  the  serrant  of  another,  after  learhig  of  his  employment  Gunler  v. 
notice,  although  the  defendant  did  not  Astor,  4  J.  B.  Moore,  12 ;  Dixon  v, 
himself  procure  the  serrant  to  leare  Bell,  1  Stark.  287.  See  Hays  v. 
Us  former  master,  or  know  when  he  Borders,  1  Oilman,  46;  McKay  v. 
employed  him  that  he  was  the  servant  Brrson,  6  Ired.  L.  216. 
of  another.  Blake  v.  Lanyon,  6  T.  R.  (m)  See  Sellen  o.  Norman,  4  C.  4  P. 
tZl,  Altfiougfa  a  serrant  is  hired  by  81 ;  Lucas  v.  Norosilieski,  1  Esp.  296 ; 
tiie  piece,  and  not  fbr  any  certain  time,  Erans  v.  Birch,  8  Camp.  10.  But  it  is 
yet  an  action  lies  fbr  entidng  him  no  evidence  of  payment  for  one  sei^ 
away.  Anon.  Lofit,  498.  But  an  ao-  rant's  labor  that  other  laborers  em- 
tioD  win  not  lie  for  inducing  a  ser-  ployed  by  the  party,  on  the  same  work, 
rant  to  leare  his  master's  emplor  at  at  the  same  time,  were  duly  paid, 
the  expiration  of  the  time  for  which  he  Filer  v,  Peebles,  8  N.  H.  226. 
eriginallr  hired  himself,  although  the  (mm)  Stoddard  r.  Treadwell,  26  Cat 
•errant  had  not  at  the  time  any  In-  294. 
taition  of  tlioa  quitting  his  master. 
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effect.  No  one  could  pursue  a  trade  or  mechanical  occupa* 
tion,  on  his  own  accoudt,  who  was  not  a  member  of  such 
guild  or  company.  Nor  could  he  become  a  member  except 
by  a  regular  apprenticeship. 

Hence;  a  change  of  trade  became  very  di^cult ;  and  the 
several  companies  provided  with  great  care  against  such 
increase  of  their  numbers  as  should  render  it  too  difficult  for 
all  to  find  occupation.  Under  such  circumstances,  to  enter 
upon  an  apprenticeship  which  led  to  such  membership  was  to 
acquire  a  support  for  life,  and  it  was  usual  to  pay  large  fees 
to  the  master.  This  custom  exists  in  England  now  very 
generally.  In  this  country  we  suppose  it  to  occur  much  less 
frequently ;  and  the  entire  freedom  of  employment,  and  the 
absolute  right  which  every  person  has  to  engage  in  what 
business  he  pleases,  and  to  change  his  business  as  often  as  he 
pleases,  has  undoubtedly  operated  to  make  apprenticeships 
less  common  with  us  than  in  Europe.  In  some  parts  of  our 
country  they  are  comparatively  infrequent ;  and  perhaps  in 
none  are  they  so  necessary  or  so  universal  an  introduction  to 
business  as  they  still  are  in  England. 

The  contract  of  apprenticeship  is  generally  in  writing,  and 
it  has  been  said,  that  it  could  be  made  only  by  writing ;  (n) 
it  is  also  most  frequently  by  deed,  and  is  to  be  construed  and 
enforced  as  to  all  the  parties,  by  the  common  principles  of  the 
law  of  contracts.     Usually,  the  apprentice,  who  is  himself 

a  minor,  and  his  father  or  guardian  with  him,  covenant 
*  50  that  he  shall  serve  *  his  master  faithfully  during  the 

term.  And  the  master  covenants  that  he  will  teach  the 
apprentice  his  trade ;  but  it  is  said  that  the  indenture  is  not 
made  invalid  by  the  omission  to  specify  any  trade  or  pro- 
fession as  that  to  be  taught,  (o)  He  also  covenants  to  sup- 
ply him  with  all  necessaries,  and  at  the  end  of  the  term  give 
him  money  or  clothes.  Slight  informalities  would  not  make 
the  indenture  void.  Even  if  they  are  of  sufficient  magni- 
tude to  have  this  effect,  the  indenture  will,  it  is  said,  pre- 
scribe and  measure  the  claim  of  each  of  the  parties  against 
the  other,  if  they  have  lived  under  this  indenture  as  master 

<»)  i'eten  v.  Lord,  18  Conn.  887.  (o)  Fowler  v.  Hollenbeck,  9  Barb. 

809. 
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ind  servant,  (^p)  It  is  also  said,  that  the  apprentice's  con- 
sent will  not  be  inferred  from  his  mere  signature,  but  must 
be  expressed,  (^q) 

In  case  of  sickness  the  master  is  bound  to  provide  proper 
medicines  and  attendance,  (r)  At  common  law  the  infant  is 
not  himself  responsible,  on  his  covenants  as  apprentice, 
being  a  minor ;(«)  and  therefore  an  adult  also  covenants 
with  him ;  and  at  the  age  of  majority  the  infant  may  repudi- 
ate the  contract  if  it  extends  beyond  that  period.  The 
master  cannot  transfer  his  trust,  or  his  rights  over  the  ap- 
prentice, (f)  He  has  no  right  to  employ  the  apprentice  in 
menial  services  not  connected  with  the  trade  or  business 
which  he  has  i^eed  to  teach  him.  (ti)  And  when  'he  neg- 
lects to  take  due  charge  of  the  apprentice,  the  parent's  or 
gnardian's  authority  will  revive,  (v) 

*  The  sickness  of  the  apprentice,  or  his  inability  to  *  51 
learn  or  to  serve,  without  his  fault,  does*not  discharge 
the  master  from  his  covenants,  (tr)  because  these  covenants 
are  independent,  and  he  takes  this  liability  on  himself.  Nor 
will  such  misconduct  as  would  authorize  a  master  to  dis- 
charge a  common  servant,  discharge  the  master  of  an  ap- 
prentice from  his  liability  on  his  contract.  (2;)    But  if  the 

(p)  IdjOtbj  V.  Harwood,   12   Barb,  father  is  liable.    Cuming  v.  Hill,  8  B. 

47S.  &  Aid.  57.    In  Hiatt  v,  Qilmer,  6  lied. 

iq)  Harper  v.  GQbert,  5  Cosh.  417.  L.  460,  where  a  boy  was  bound  hy  his 
r)  Reguia  v.  Smith,  8  C.  &  P.  168.  father  as  an  apprentice  to  a  copartner- 
s' Cuminff  v.  Hill,  8  B.  &  Aid.  69.  ship,  to  be  taught  a  mechanical  trade. 
At  oommon  law,  an  indenture  of  ap-  and  the  father  took  away  the  boy  be- 
pranticeahip  was  not  binding  upon  an  fore  his  time  was  expired,  and  soon 
unlknt.  See  Gylbert  v.  Fletcher,  Cro.  afterwards  the  partnership  was  dis- 
C.  179;  Jennings  r.  Pitman,  Hutton,  solred,  the  period  of  apprenticeship 
68 ;  Lylly's  case,  7  Mod.  16 ;  McDowle's  being  still  unexpired,  it  was  held  by  a 
case,  8  Johns.  881 ;  Whitley  v,  Loftus,  loiuority  of  the  court,  Ruffin,  C.  J., 
8  Mod.  191.  In  Woodruff  v.  Logan,  1  distenting,  that  the  persons  composing 
Kng.  (Ark.)  276,  it  was  said,  uiat  a  the  partnership  could  only  reooTer 
contract  of  ai^rentioeship  was  binding  damages  for  the  loss  of  the  boy's  ser- 
upon  an  infant,  as  being  for  his  benefit ;  yioes  during  the  time  the  copartnership 
bat  this  is  not  conslitent  with  the  continued,  and  not  afterwards. 
current  of  antfaority,  or  the  analogy  of  (t)  Putrell  v.  Vann,  8  Ired.  L.  402; 
the  law. — But  the  fiither  might  be  Tucker  v.  Magee,  18  Ala.  99. 
bound  on  the  oorenants ;  and  it  would  (u)  Commonwealth  v,  Hemperly,  12 
be  DO  defence  to  an  action  by  the  Penn.  Law  Rep.  129. 
master  against  the  father,  for  the  de-  (v)  Commonwealth  v.  Conrow,  3 
•ertion  of  the  in&nt,  that  the  infant  Penn.  St.  402. 

was  not  bound  by  the  in(ienture ;  for  '  (w)  Rex  v,  De  Hales  Owen,  1  Stra. 

if  the  son  does  not  choose  to  do  that  99. 

wiuuli  the  father  eorenanted  he  should  (x)  Wfaistone  v,  Linn,  1  B.  &  C 

dob  the  ooTenant  Is  broken,  and  the  460.    80  in  Wise  v.  Wilson,  1  Car.  & 
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apprentioe  deserts  from  his  service,  and  contracts  a  neir 
relation  which  disables  him  from  returning  lawfully  to  hia 
master,  the  latter  is  not  bound  to  receive  him  again  if  he 
offers  to  return,  (y) 

The  parties  who  covenant  for  the  good  behavior  and  con- 
tinued service  of  the  apprentice  are  not  liable  foi  trifling 
misconduct;  but  it  seems  by  the  English  cases  that,  for 
whatever  produces  substantial  injury  to  the  master,  as  long, 
continued  absence,  repudiation  at  majority,  or  the  like, 
*  52  they  are  liable,  (^z)    *  But  it  seems  not  to  be  so  in 

E.  662,  it  was  hdd,  that  a  person  has  a  and  wholly  discharged  him  from  his 

right  to  dismiss  a  servant  for  miscon-  serrice.     ffeld,  on  demurrer,  that  the 

duct,  but,  has  no  right  to  turn  awaj  surrejoinder  waa  bad,  not  being  a  suf- 

an  apprentice  because  he  misbehaves ;  flcient  answer  to  the  rejoinder,  and 

bat  the  case  of  a  yoong  man,  seven-  that  the  plea  was  good,  as  it  disclosed  a 

teen  years  old,  who,  under  a  written  sufficient  excuse  for  non-performanoe 

agreement  not  under  seal,  is  placed  of  the  defendant's  covenant, 
with  a  surgeon  a«  ''pupil  and  auttiant,"        {x)  Wright  v.  Gihon,  8  C.  &  P.  688, 

and  with  whom  a  premium  is  paid,  is  where  it  was  held,  that  the  staying  out 

a  case  between  that  of  sfpprenticeship  by  an  apprentice  on  a  Sunday  evening 

and  service ;  and  if  such  a  person  on  beyond  the  time  allowed  him,  is  not 

some  occasions  come  home  intoxicated,  such  an  unlawful  absenting  of  himself 

this  cUone  will  not  justify  the  surgeon  as  will  enable  his  master  to  maintain 

in  dismissing  him.    But  if  the  "  pupil  an  action  of  covenant  against  a  person 

and  assistant,"  by  employing  the  shop-  who  became  bound  for  the  due  per- 

boy  to  compound  the  medicines,  occa-  formanoe  of  the  indenture.    In  Cuming 

sion  real  danger  to  the  surgeon's  prac-  v.  Hill,  8  B.  &  Aid.  69,  the  action  was 

tice,  this  would  justify  the  surgeon  in  covenant  upon  an  indenture   of  ap- 

dismissing  him.    And   Lord  Denman,  prenticeship,  by  the  master  against  tho 

C.  J.,  in  summing  up,  said :  "  There  is  father ;  the  breach  assigned  was,  that 

a  great  distinction  between  a  contract  the  apprentice  absented  himself  ttom 

of  apprenticeship,  and  a  contract  with  the  service ;  plea,  that  the  son  iaith- 

a  servant.    A  person  has  a  right  to  tally  served  till  he  came  of  age,  and 

dismiss  a  servant  for  misconduct,  but  that  he  then  avoided  the  indenture, 

has  no  right  to  turn  away  an  appren-  Held,  that  this  was  no  answer  to  the 

tice  because  he  misbehaves."  action.    Abbott,  C.  J.,  said :  "  I  am  of 

iy)  Hughes  v.  Humphreys,  6  B.  &  C.  opinion  that  the  father  is  liable  to  thia 

680,  which  was  covenant  by  the  father  action.    He  covenants  that   the   son 

of  an  apprentice  against  the  master,  shall  faithfully  serve ;  the  avoidance  of 

for  not  teaching  and  providing  for  the  the  apprenticeship  by  the  son  during 

apprentice.     Plea,  that  up  to  a  certain  the  term  cannot  discharge  the  fiither's 

time  the  defendant  did  teach,  &c ,  and  covenant.     The    indenture     of     ap^ 

that  then  the  apprentice,  without  leave,  prenticeship  has  existed  in  this  form 

quitted  the  defendant's   service,  and  for  more  than  a  century,  and  has  been 

never  returned.    Replication,  that  on,  in  universal  use.    A  construction  has 

&c.,  the  defendant   refused   then,   or  been  put  upon  the  instrument  in  a 

ever,  to  receive  back  the  apprentice,  court  of  law,  in  the  case  cited  from 

and  thereby  discharged  him  from  his  Douglas  (Branch  v,  Ewington,  Dougl. 

service.    Rejoinder,  that  the  appren-  618).    I  do  not  see  any  reason  to  doubt 

tice  enlisted  as  a  soldier,  and  that  the  the  propriety  of  that  decision,  and  I 

plaintiff  never  requested  the  defendant  think,  thererore,  upon  principle  as  well 

to  receive  back  the  apprentice,  when  as  upon  authori^,  that  the  defendant 

he  was  able  to  return  to  the  service.  \b  answerable  in  this  action."    Bayi^, 

Surrejoinder,  that  soon  after  the  ap-  J.,  also  said :  **  I  may  bind  myself  that 

prentice   enlisted,  the    defendant   re-  A  B  shall  do  an  act,  although  it  is  in 

fused  then,  or  ever,  to  take  lum  back,  liis  option  wJiether  he  will  do  it  or  noti 
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this  country,  under  our  common  statutory  apprentice* 
ships,  (a)  although  doubtless  phraseology  might  be  adopted, 
which  would  have  that  effect.  Where  the  indenture  can  be 
construed  as  meaning  only  that  the  parent  or  guardian  sanc- 
tions the  binding  of  the  apprentice,  and  does  not  bind  him- 
self, it  will  be  so  construed,  although  the  covenants  may 
seem  to  be  covenants  both  of  the  apprentice  and  of  the 
parent. 

Not  only  a  party  who  seduces  an  apprentice  from  his  ser- 
vice is  liable,  (i)  but  where  one  employs  an  apprentice  with- 
out the  knowledge  and  consent  of  his  master,  the  employer 
is  hable  to  the  master  for  the  services  of  the  apprentice, 
although  he  did  not  know  the  fact  of  the  apprentice- 
ship, (tf)      It  may  be  added,  *  that  if  an  action  be  *  53 

The  father  here  binda  himielf  that  the  the  guardian  Bigna  and  aeab  the  in  • 
ton  ahall  terre  seren  yean.    It  is  no  strument.    It  is  objected  to  this,  that 
answer  in  an  action  brought  against  great   inconTeniences    and    mischiefii 
the   fiither,   for   the   breach   of  that  wUl  arise  firom  this  construction  o£  this 
oovenant,  for  him  to  say  that  it  was  in  species  of  indenture.    But  to  guard 
the  option  of  the  ton  whether  he  would  against  these,  the  guardian  may  enter 
serve  or  not.    If  the  son  does  not  into    covenants    explicitly    wiUi    tlie 
choose  to  do  that  which  the  father  master,  and  there  is  no  doubt  such 
covenanted  he  should  do,  the  covenant  covenants  will  be  valid  and  binding 
is  then  broken,  and  the  father  is  liable."  upon  him."    See  also  Holbrook  v.  Bul- 
— It  seems,  that  any  change  of  trade  lard,  10  Pick.  68.    The  same  rule  is 
on  the  part  of  the  master  discharges  supported  by  Ackley  v.  Hoskins,  14 
the  father  from  his  obligation  that  the  Johns.  874.    See  fiuiher,  Sackett  v. 
turn  shall  continue  to  serve.    £llen  v.  Johnson,  8  Blackf.  61 ;   Chapman  »• 
Topp,  4  £.  Lb  4  E.  412;  s.  o.  6  £xch.  Crane,  20  Me.  172. 
42L  (6)  Lightly  v.  Clouston,   1   Taunt 
(a)  Blunt  V.  Melcher,  2  Mass.  228,  112;  Foster  v.  Stewart,  8  M.  A  SeL 
where  it  was  keld^  that  in  an  indenture  101.    So,  it  seems,  that  the  seduction 
of  appventioeslup  made  by  the  master,  of  a  minor,  who  is  a  servant  de  facto, 
the  apprentice,  and  the  guardian  of  the  though  not  a  legal  apprentice,  firoin  the 
apprentice,  the  covenants  that  "the  service  of  the  master,  is  actionable. 
appKotioe  shaU  faithfully  serve  his  Peters  o.  Lord,  18  Conn.  887. 
maater,"  Ac,  are  not  the  covenants  of        {e)  Bowes  v.  Tibbets,  7  Greenl.  467 ; 
the  guardian.    And  Parker,  J.,  in  giv-  Conant  9.  Raymond,  2  Aik.  248 ;  Mun- 
ing     his     opinion,     observed :  "  The  sey  v.  Qoodwm,  8  N.  H.  272 ;  James  v. 
question    for   oar    determination    is,  Le  Roy,  6  Johns.  274.    In  Ayer  v. 
whether  the  defendant  is  bound  by  the  Chase,  19  Pick.  666,  where  the  plain- 
covenants  in  tint  indenture  for  the  ap-  tiff  put  his  apprentice  into  the  service 
pentioe't  good  eonduet.    My  opinion  of  another  person  exercising  the  plain- 
is  decidedly  that  he  is  not  bound.    He  tiff's  trade  for  a  short  time,  on  wages 
is  not  mentioned  as  a  party  to  those  or  to  be  paid  to  the  plaintiff,  and  dnrins 
any  other  covenants  contained  in  the  that  period  the  apprentice  absconded, 
instrument.  .  The   faitent    of   all   the  and  went  to  sea,  it  was  hdd,  that  by 
parties  in  making  this  indenture,  ap-  such  transfer  of  the  apprentice  the 
pears  from  the  instrument  itself.    The  plaintiff's  right  to  his  services  was 
apprentice  binds  himself  with  the  con-  shspended,  and  that  it  did  not  revive 
tent  of  hit  goardian.    To  express  that  upon  his  absconding,  so  as  to  entitle 
eonsent,  ana,  in  my  opinion,  with  no  the  plaintiff  to  hit  eamingt  on  the  voy« 
eter  intent,  and  for  no  other  puipote,  age. 
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brought  for  harboring  an  apprentice  against  the  will  or  with- 
out the  consent  of  his  master,  the  plaintiff  is  bound  to 
prove  that  the  defendant  had  a  knowledge  of  the  apprentice- 
ship, (d)  But  a  defendant  who  did  not  know  the  appren- 
ticeship when  he  hired  or  received  the  apprentice,  and  who, 
being  informed  thereof,  continued  to  retain  and  harbor  him, 
thereby  makes  himself  liable.  (/) 

In  a  recent  case  in  Vermont,  where  a  boy  of  ten  was  bound 
as  an  apprentice  by  his  father  until  he  should  be  twenty-one, 
it  was  held  that  the  contract  was  voidable  when  the  boy 
reached  the  age  of  fourteen  years ;  and  was  revoked  by  his 
enlisting  into  military  service  after  that  age.  (/) 

(d)  Ferffaton  v.  Tucker,  2  Ear.  &  G.  (e)  Ferguaon  v.  Tacker,  2  Har.  &  Q. 

182.    And  see  Stuart  v.  Stimpton,  1  182. 

Wend.  87d;   Conant  v.  Baymond,  2  (/)  Hudfon  v.  Wordeo,  89  Yt  882 

"248. 
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♦CHAPTER   IX.  •54 

GONTBACTS  FOB  SEBVICE  QSNEBALLT. 

Thebe  is  in  all  such  contracts  a  promise,  implied  if  not  ex- 
pressed, that  the  party  employing  will  pay  for  the  service 
rendered; (a)  and,  on  the  other  hand,  that  the  party  em- 
ployed will  use  due  care  and  diligence,  and  have  and  exer- 
cise the  skill  and  knowledge  requisite  for  the  employment 
undertaken.  (()  It  is  on  this  ground  that  physicians  and 
surgeons  are  liable  for  any  injury  caused  by  their  want  of 
due  skill,  or  of  due  care,  (c) 

If  the  contract  express  that  the  service  shall  be  gratuitous, 
then  it  is  void  for  want  of  consideration  ;  (d)  but  there  may 
be  a  valid  agreement  to  delay  payment,  or  to  make  the  pay- 
ment conditional  on  the  happening  of  some  event,  —  as  when 
the  work  is  finished,  or  when  the  employer  receives  his 
pay.(e)  If  a  party  agrees  to  do  work,  and  receive  no 
pay,  he  cannot  recover  pay,  (/)  if  he  does  the  work ;  but  if 

(a)  FhiUifw  v»  Jonas,  1  A.  &  B.  888,  other,  could  be  charged  for,  unlets  th« 
ante,  p.  46,  note  (/).  Jurj  were  satisfied   that  the  parties 

(b)  Morris  v.  Redfield,  28  Vt.  295;  came  together  on  the  terms  that  thev 
Godia  9.  Hodson,  24  id.  140;  Hall  v,  were  to  paj  and  to  be  paid;  but  that  & 
Cannon,  4  Qarring.  (Del)  860 ;  Hager  that  were  not  so,  no  ex  pott  facto  charge 
V.  Nolan,   6   La.  An.    70,    And  see  could  be  made  on  either  side. 
8treeter  v.  Horlock,  1  Bing.  84.  («)  Robinson  v.  The  New  York  Ins. 

(c)  Howard  r.  GroYer,  28  Me.  97 ;  Co.,  2  Caines,  857 ;  s.  o.  1  Johns.  616. 
Bowman  v.  Woods,  1  Greene  (Iowa),  (/)  In  Jacobson  v,  Le   Grange,  8 
441.  Johns.  199,  where  a  young  man,  at  the 

(d)  In  such  case  the  person  contract-  request  of  his  uncle,  went  to  lire  with 
Ing  to  do  the  work  is  not  bound  to  him,  and  the  uncle  promised  to  do  by 
eommemoe  it.  But  if,  in  the  understand-  him  as  his  own  child ;  and  he  lived  and 
ing  of  aU  parties,  the  sendees  were  worked  for  him  above  eleven  years, 
originally  rendered  gratuitously,  they  and  the  unde  said  that  his  nephew 
cannot  afterwards  be  made  a  charge,  should  be  one  of  his  heirs,  and  spoke 
Jaaes  v.  O'Drisccdl,  2  Bay,  101.  So  of  advancing  a  sum  of  money  to  pur- 
in  Davies  v.  Davies,  9  C.  &  P.  87,  A  chase  a  farm  for  him,  as  a  compen- 
and  his  wife  boarded  and  lodged  in  the  sation  for  his  services,  but  died  without 
bouse  of  B,  the  brother  of  A,  and  both  devising  any  Uiing  to  tiie  nephew,  or 
A  and  his  wife  assisted  B  in  carrying  making  him  any  compensation ;  it  was 
en  his  business.  A  brought  an  action  held,  thiat  an  action  on  an  implied  aa> 
te  tiie  services,  to  which  B  pleaded  a  sumpsit  would  lie  against  the  executors, 
•et-off  for  board  and  lodging.  Hdd,  for  the  work  and  labor  performed  by 
ttiat  neither  the  services  on  the  one  the  nephew  for  the  testator.  But  m 
kaod,  nor  the  board  and  lodging  on  the  Patterson  v.  Patterson,  18  Johns.  879, 
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*  55  there  be  a  *  contract  of  service  which  is  silent  or  in- 
definite in  regard  to  compensation,  the  party  who 
renders  the  service  under  it  may  recover  pay  under  a  quantum 
tneruit ;  (^)  and  if  by  the  conta»ct  the  party  employed  agrees 
to  leave  the  compensation  entirely  to  the  employer,  the  jury 
may  give  what  the  employer  ought  to  give,  (i) 

It  seems  to  be  doubted  in  England  whether  an  arbitrator 
can  recover  for  his  services  without  an  express  promise ;  (i) 
but  the  doubt  appears  to  grow  out  of  the  peculiar  English 
rule,  that  the  employment  of  a  barrister-at-law  is  wholly  hon- 
orary, and  gives  him  no  legal  claim  for  compensation.  We 
have  no  such  recognized  rule  here,  although  the  distinctdon 
between  barristers  and  attorneys  is  preserved  in  some  States, 
and  it  seems  that  some  difference  has  been  made  as  to 

the  facta  were,  that  the  plaintifl^  after  them, "  that  any  aerrioe  to  be  rendered 

he  had  come  of  age,  lived  with  and  by  him  should  be  taken  into  considera- 

worked  for  his  &ther,  the  defendant,  tion,  and  such  remuneration  be  made 

who  said  he  would  reward  him  well,  as  should  be  deemed  right,"  it  waa 

and  provide  for  him  in  his  will :  hddf  hM,  that  an  action  would  not  lie  to  re- 

that  the  plaintifE  could  not  maintun  an  cover  a  recompense  for  such  work,  the 

action  to  recover  compensation  for  his  resolution  importing  that  the  committee 

services  during  the    lifetime   of  his  were  to  judge  whether  any  remunerap 

father.    See  also  ante,  p.  47,  note  (it).  tion  was  due. 

(g)  See   Jewry  v.  Busk,  6   Taunt.  (t)  Although  the  English  cases  are 

802;  Bryant   p.  Flight,  6  M.  &  W.  not  quite  agreed  upon  the  subject,  yet 

114.  it  seems  the  more  generally  received 

(A)  Thus,  in  Bryant  v.  Flight,  6  M.  opinion  in  that  country,  that  the  ap- 

A  W.  114,  A  agreed  to  enter  into  the  pointment  of  aa  arbitrator  is  not  of 

service  of  B,  and  wrote  to  him  a  letter,  such  a  nature  aa  to  raise  an  implied 

as  follows :  "  I  hereby  agree  to  enter  promise  to  pay  him  a  reasonable  ctMn- 

your  service  as  weekly  manager,  com-  pensation  for  bis  services.    Virany  v. 

mendng  next  Monday ;  and  the  amount  Wame,  4    Esp.    447;   Bnrronghea  «. 

of  payment  I  am  to  receive  I  leave  en-  Clarke,  1  DowL  P.  C.  48.    But  see 

tirely  to  you."    A  served  B  in   that  Swinford  v.  Bum,  1  Gow,  6.    An  «e>> 

capacity  for  six  weeks.    Held  {Parht,  «rMS  promise  to  pay  by  the  party  will, 

B.,  dissenting),  that  the  oontract  im-  however,  bind  hun,  and  give  the  arbn 

plied  that  A  was  to  be  paid  something  trator  a  right  of  action.    Hoggins  o. 

at  all  events  for  the  services  he  per-  Gordon,  8  Q.  B.  466.    In  this  country, 

formed ;  and  that  the  jury,  in  an  action  arbitrators  and  referees  under  a  rule  of 

on  a  ouantum  meruit,  might  ascertain  court  have  the  same  right  to  recover 

what  B,  acting   bona  jSe,  would  or  for  their  services  as  any  person  for  hif 

ought  to  have  awarded.    So  in  Jewry  labor.    Hinman  v.  Hapgood,  1  Denio, 

V.  Busk,  5  Taunt.  802,  it  is  held,  that  a  188;  Hassinger  v.  Diver,  2  Miles,  411. 

request  to  a  tradesman  to  show  the  de-  But  the  action  must  not  be  against 

fendant's  house,  "and  the  defendant  both  parties  to  the  suit y«fil(y,  but  only 

would  make  him  a  handsome  present,"  against  the  party  producing'  the  claim 

is  evidence  of   a  oontract  to  pay  a  or    demand.     Butman    v.    Abbot,    S 

rensonable  compensation  for  the  work  Greenl.  861.    If  there  were   several 

and  labor  bestowed  in  that  service,  arbitrators,   each    may    maintain    a 

But  in  the  earlier  case  of  Taylor  9.  separate  action  for  his  own  eervioeai 

Brewer,  1  M.  &  Sel.  290,  where  a  per-  Hinnum  v.  Hapgood,    I   Denio,  188i» 

son  performed  work  for  a  oommittee,  Butman  9.  Abbot,  2  Greenl.  861. 
under  a  resolution  entered  into   by 
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their  lien  on  *  the  papers  or  the  judgment  for  fees.  (/)  *  56 
In  general,  howeyer,  all  lawyers  have  in  this  conntij 
the  same  legal  claim  for  compensation  that  attorneys  have  in 
EnglancL  (A;)  So  in  England  a  phynician  (or  one  licensed  by 
tiie  college  of  physicians),  has  no  remedy  at  law  for  his 
services; (2)  but  a  ** medical  practitioner,"  whose  legal 
ai^llation  is  nsnally  *^ apothecary,"  has;  bnt  we  have 
no  such  distinction  here,  (m) 

Where  there  is  a  special  agreement  for  the  performance  of 
work,  no  action  can  be  maintained  on  a  qwifUwrn  meruit 
while  the  contract  remains  open  and  executory,  (n) 


}« 


See  ante,  vol.  i.  p.  117.  bv,  12  Vt.  146.    In  other  states  there 

Wilson  p.  BniTi  25  Wend.  8S6 ;  eidier  now   ezi«t,   or  have   existed, 

Stevens  v.  Adams,  28  id.  67 ;  Newman  statutes  providing,  that  they  shall  not 

V.  Washington,  Mart.  &  Y.  79.    And  be  entitled  to  the  benefit  of  the  law  to 

see  Yan  Atta  o.  McKinney,  1  Harrison,  recover  their  fees,  unless  they  have 

286.    An  attorney  has,  in  some  states,  been  duly  licensed  by  some  medical 

a  Beo  upon  hk  client's  papers  left  with  society,  or  graduated  a  doctor  in  some 

him,  for  any  general  balsiice  due  him.  medical  school.   See  Hewitt  0.  Charier, 

Dennett  v.  Cntts,  11  N.  H.  168 ;  Walker  18  Pick.  868 ;  Spaulding  v.  Alford,  1  id. 

r.  Sargeant,  14  Vt  217 ;  Aliter  hi  Penn-  88 ;  Smith  v.  Tracy,  2  Hall,  466 ;  Beny 

sylvania.     Walton    v.    Dickerson,    7  o.  Scott,  2  Har.  &  G.  92.    In  some 

renn.  St  876.    So  by  statute  in  many  states  it  has  been  hdd,  that  although 

states  he  has  a  lien  upon  a  judgment  such  restrictive  statutes  have  been  re* 

actaaUy  recovered    in    flivor  of   his  pealed,  a  physician  cannot  recover  for 

dient,  for  his  fees  and  disbursements,  services  performed  before  such  repeal. 

Duncklee   9.  Locke,    18   Mass.    626;  Warren  0.  Saxby,  12  Vt.  146 ;  Nichols 

Potter  9.  Mayo,  8  Greenl.  84 ;  Gammon  v-  Poulson,  6    Ohio,  806;    Bailey  v. 

V.  Chandler,  80  VLs,  162 ;  Ocean  Ins.  Mogg,  4  Denio,  60 ;  contra^  Hewitt  v, 

Co.  V.  Rider,  22  Pick.  210;  Hobson  v.  Wilcox,  1  Met.  164.    A  physician  un- 

Watson.  84  Me.  20.    And  even  without  dertakes   to   employ  usual   skill,  but 

statote  provisions.    Sexton  v.  Pike,  8  not  to  cure.    Gallaher  9.  Thompson, 

Sng.  (Ark.)    198.    A    counsel,    who,  Wright,  466.    He  may,  however,  make 

miSn  his  cuent's  consent,  withdraws  a  conditional  contract,  that  if  he  does 

from  a  case  after  having  tendered  bene-  not  cure  he  shall  not  be  paid ;  such  a 

tcial  services,  does  not  thereby  lose  contract  is  valid ;  and  In  such  case  he 

his  right  to  compensation  for  the  ser-  cannot  recover  for  his  services  or  his 

vices  rendered,  unless  at  ^e  time  of  medicines,  unless  he   shows   a   per« 

his  withdrawal  he  waives  or  abandons  formance  of  the  condition  on  his  part, 

his  daim  to  compensation.    Coopwood  Smith  9.  Hvde,  19  Vt.  64.    It  is  not 

9.  Wallace,  12  Ala.  790.  necessary,  however,  in  order  to  con- 

(/)  Choriey  9.  Bolcot,  4  T.  R.  817;  stitute  such  a  conditional  contract,  that 

LipBCombe  9.  Holmes,  2  Camp.  441 ;  a  specific  price  should  be  agreed  upon. 

Poucher  9.  Norman,  8  B.  ft  C.  746.  In  case  of  a  cure  he  will  be  entitled  to 

Neither  could  a  physician,  who  pre-  a  reasonable  compensation.    Mock  9 

pared  or  ^spensed  his  own  medicines,  Kellr,  8  Ala.  887. 
recover  for  them,  although  they  were       (n)  Clark  9.  Smith,  14  Johns.  826 ; 

famished  to  his  own  patients.    Beat,  J.,  Bees  9.  Lines,  8  C.  ft  P.  126 ;  which 

hi  Allison  9.  Hay  don,  1  Mo.  ft  P.  691 ;  was  an  action  of  assumpsit    The  first 

s.  0.  4  Bing.  619.  count  of  the  declaration  was  on  a 

(m)  In  some  states  physidans  mar  special  agreement  for  the  plaintiff  to 
recover  tor  their  services,  although  build  a  house  for  the  defendant,  at  an 
fihey  were  never  licensed  as  physicians,  agreed  price,  and  stated  that  the  plain- 
See  Towle  9.  Marrett.  8  Greenl.  22;  tSf  had  bestowed  work  upon  the  house, 
Hewitt  9.  li^cox,  1  Met.  164 ;  Bailey  and  that  the  defendant  abandoned  the 
r  Mogg,  4  Denio,  60;  Warren  9.  Sax-  contract,  and  hindered  the  i^aintiir 
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^67  *  It  often  happens,  where  tibere  is  a  contract  for  a 
•piece  of  work  to  be  done  for  a  definite  sum,  as  for  a 
house  to  be  built  or  repaired,  that  extra  work  is  done  by  the 
party  employed;  and  there  are  numerous  and  conflicting 
cases  as  to  the  rights  and  obligations  of  the  parties  in  these 
cases.  It  seems  to  have  been  at  one  time  doubted  whether 
any  claim  existed  for  such  extra  work,  unless  a  new  contract 
could  be  shown ;  and  such  is  the  provision  of  the  French 
law.  (o)  But  from  the  authorities  generally,  and  the  reason 
of  the  case,  we  think  the  following  principles  may  be  de- 
duced. The  party  cannot  recover  for  extra  work,  or  even 
for  better  materials  used,  if  he  had  not  the  authority  of  the 
other  party  therefor,  (^p)  But  the  authority  will  be  implied 
if  the  employing  party  saw  or  knew  of  the  work  or  materials 
in  time  to  object  and  stop  the  work,  without  injury  to  him- 
self, and  not  imder  circumstances  to  justify  his  belief  that  no 
charge  was  intended,  —  and  did  not  object,  but  received 
and  held  the  benefit  of  the  same.  ( j^)     And  if  he  received 

from  completing  it;  2d  count,  for  goods  maintained;     and     the    meaanre    of 

aold.    Fleas,  non-astumptit,  and  that  damages  will  be  the  rate  of  oompen- 

the   defendant  did  not   abandon  the  sation  fixed  by  the  special  contract 

contract,  or  prevent  the  plaintiff  from  Bank    of    Columbia  v,  Patterson,   7 

completing  the  house.    The  particulars  Cranch,    299;    Perkins   v.  Hart,    11 

of  demand  were  for  work  and  materials  Wheat  287 ;    Chesapeake   and    Ohio 

imder  the  agreement.    Held,  that  if  the  Canal  v.  Knapp,  9  Pet  641 ;  Baker  o. 

defendant  luid  not  hindered  the  pUin-  Corey,  19  Pick.  496. 
tiff  from  completing   the   house,  the       (o)  Code  Cirile,  b.  8,   tit  8,   art 

plaintiff  could  not  recover  any  thing,  1798. 

except  for  extra  work,  which  was  not        (p)  Hort  v.  Norton,  1  McCord,  22; 

in  the  contract;  and  that  the  iact  that  Wilmot  v.  Smith,  8  C.  &  P.  468,  where 

the  defendant,  when  asked  for  money,  it  was  ruled  by  Lord  Tenterden  that  if 

had  said  that  he  would  never  pay  a  A  agrees  to  nutke  an  article  of  certain 

frurthing,  was  no  proof  that  the  contract  materials  for  a  stipulated  price,  but 

bad  been  abandoned,  as  the  defendant  puts  in  materials  of  a  better  kind,  he 

was  not  then  liable  to  pay  any  thing,  u  not  at  liberty  on  that  account  to 

the  work  not  being  completed.  —  ^  charge  more  than  the  stipulated  price, 

where  A  engaged  to  convey  away  cer-  nor  can  he  require  the  article  to  be  re* 

tain  rubbish  for  B  at  a  specified  sum,  turned,  because  the  buyer  will  not  pay 

under  a  fraudulent  representation  by  an  increased  price  on  account  of  the 

B  as  to  the  quantity  of  rubbish  which  better  materials.    For  labor  and  ser* 

was  to  be  so  conveyed.    Held,  that  in  vice  voluntarily  done  by  one  for  an- 

an  action  for  the  work  actually  done,  other,  without  his  privity  or  consent, 

A  could  recover  only  according  to  the  however  meritorious  or  beneficial  it 

terms  of  the  special  contract,  although  may  be  to  him,  as  In  saving  his  prop* 

when  he  discovered  the  fraud  he  might  erty  from  destruction  by  fire,  itself  af- 

have  repudiated  the  contract,  and  sued  forasno  ground  for  an  action.  Bwthol- 

B  for  deceit    Selway  v.  Fogg,  6  M.  4  omew  v.  Jackson,  20  Johns.  28. 
W.  88.    If  the  whole  of  sudi  special        (o)  In  Lovelock  v.  King,  1  Mood,  a 

contract  is  executed  on  the  plaintiff's  B.  60,  a  very  important  and  wholesome 

part,  and  the  time  of   payment  has  principle  was  laid  down  upon  the  sub- 

okpeed,  general   assumpsit  may  be  ject  <n  extra  work|  when  there  it  a 
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from  the  *  person  employed  an  estimate  of  the  cost  of  *  58 
such  extra  work,  and  then  ordered  it,  the  party  em* 
ployed  might  be  bound  by  that  estimate.  And  if  the  changes 
were  such  that  the  employer  need  not  infer  that  they  in* 
Tolved  any  additional  expense,  and  he  was  not  so  informed, 
an  express  assent  to  them  does  not  imply  a  promise  to  pay  for 
them ;  because  it  is  fair  to  suppose  that  he  believed  they  were 
done  under  the  contract,  and  assented  to  only  on  those  terms. 
If  the  changes  necessarily  imply  an  increased  price,  and 
he  expressly  authorizes,  or  silently,  but  with  fuU  knowledge, 
assents  to  them,  he  is  then  bound  to  pay  for  them.  The 
question  may  then  arise,  whether  he  is  to  pay  for  them 
according  to  the  usual  rate  of  charging  for  such  work,  with 
no  reference  to  the  contract,  or  whether  he  must  pay  only 
according  to  the  rate  of  the  contract.  Some  cases  hold  the 
former;  but  we  think  the  better  practice  and  the  better 
reason  in  favor  of  the  latter,  (r) 

•peciflc  contrmct  fbr  certain  work  at  a  to  be  done  for  the  contract  price.  But 
tued  price.  The  action  was  assumptit  where  the  departures  from  the  original 
cm  a  carpenter's  bill  for  alterations  m  a  scheme  are  not  of  that  character,  I 
house  m  the  defendant.  Lord  Tenter'  think  the  jury  would  do  wisely  in  con- 
de»^  in  summing  up  to  the  jnry,  oh-  sidering  that  a  party  does  not  abandon 
aerred :  "  That  the  case,  although  very  the  security  of  hia  contracts  by  con- 
eommon  in  its  cireamstaoces,  involred  senting  that  such  alterations  shall  be 
m  renr  important  principle,  and  re-  made,  unless  he  is  also  infbrmed,  at 
onirBa  their  Tery  serious  consideration,  the  time  of  the  consent,  that  the  effect 
In  this  case»  as  in  most  others  of  the  of  the  alteration  will  be  to  increase  the 
kind,  ttie  work  was  originally  under-  expense  of  the  work." 
taken  on  a  contract  for  a  fixed  sum.  (r)  In  McCormick  v.  Connoly,  2 
A  person  intending  to  make  alterations  Bay,  401,  It  was  said,  that  where  a 
of  this  nature  generally  consults  the  contract  is  made  for  any  building,  of 
person  whom  he  intends  to  employ,  whatever  size  or  dimensions,  it  be- 
and  ascertains  from  him  the  expense  oomes  a  law  to  both  parties,  and  ther 
of  the  undertsking ;  and  it  will  rery '  are  both  bound  by  it ;  and  whatever  ad- 
finequently  depena  on  tliis  estimate  ditions  or  alterations  are  made  in  such 
whether  he  proceeds  or  not.  It  is  building,  they  form  a  new  contract, 
therefore  a  great  hardship  npon  him  if  either  express  or  implied,  and  must  be 
he  is  to  lose  the  protection  of  this  esti-  paid  for  agreeably  to  such  new  con- 
mate  unless  he  ftilly  understands  that  tract  See  Wright  v.  Wright,  1  Litt 
each  consequences  will  follow,  and  as-  179.  In  Dubois  v.  Del.  &  Hud.  Canal 
senu  to  them.  In  many  cases  he  will  Co.  12  Wend.  844,  a  party  entered  into 
be  completely  ignorant  whether  the  an  agreement  for  the  constnicdon  of  a 
particDlar  alterations  suggested  will  section  of  a  canal,  by  which  he  was  to 
produce  any  increase  of  labor  and  ex-  receire  a  giren  prioe  per  cubic  yard 
penditore ;  and  I  do  not  think  that  the 


fbr  ordinary  excaration,  and  an  in- 
mere  fiust  of  assenting  to  them  ought  creased  sum*  per  cnbic  yard  for  exo^ 
to  deprire  him  of  the  protection  of  this  yation  of  rock,  but  no  compensation 
contract.  Sometimes,  indeed,  the  na-  was  provided  for  the  excaration  of 
tere  of  the  alterations  will  be  such  hard  pan.  During  the  progress  of  the 
that  he  cannot  fkil  to  be  aware  that  work  a  large  quantity  of  the  latter 
they  moat  increase  the  expense,  and  substance  was  excavated,  a  Ikir  re- 
therafBre  siq^pose  that  they  are  mnneration  for  which   exceeded   the 
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*  59       *  If  A  agrees  to  make  Bomething  for  B,  to  meet  the 

approval  of  B,  or  with  any  similar  language,  B  may 
reject  it  for  any  objection  which  is  made  in  good  faith,  and  is 
not  merely  capricious.  («) 

highest  price  specified  in  the  contract  house  was  not  to  be  ascertained  from 

for  any  species  of  work,  and  the  par-  that  fixed  in  the  written  contract.    In 

ties,  whilst  the  section  was  construct-  De  Boom  v.  Priestly,  1  Cal.  206,  which 

ing,  treated  tlie  excavation  of  hard  pan  was  an  action  on  a  qvantum  meruit,  tlie 

as  not  embraced  in  the  contract ;  and  court  hdd,  that  wliere  tiiere  has  been  a 

after  its  completion  it  was  conceded  by  special   contract   which  is  afterwards 

him  for  whom  the  work  was  done  that  deviated  from,  *  the  party  cannot  sue 

the  contractor  was  entitled  to  oompen-  thereon,  but  must  bring  his  action  on 

sation  for  such  work,  beyond  the  price  an  implied  contract,  and  at  the  trial  the 

fixed  for  ordinary  excavation ;  It  was  damages  must  be  graduated  according 

held,  that  the  contractor  was  entitled  to  the  terms  of  the  original  oontract,  so 

to  recover  for  such  work,  upon  a  quan-  far  as  the  work  can  be  traced  under  it. 

tarn  meruitt  whatever  he  could  show  the  And  in  Farmer  v.  Francis,  12  Ired.  L. 

work  was  worth.    In  Tebbetts  v.  Has-  282,  it  is  held,  that  a  party  working 

kins,  16  Me.  288,  where  a  contract  in  after  the  time  limited  for  the  perform- 

writing  had  been  made  betwewi  two  anoe  of  the  contract,  is  confined  in  his 

persons,  wherein  one  agreed  to  build  a  action   to   the   rate  of  compensation 

house,  and  the  other  to  pay  a  certain  fixed  by  the  contract.    The  same  docy 

sum  therefor,  and  which  had  after-  trine  is  held,  in  Jones  v,  Woodbury, 

wards  been  abandoned  by  them,  and  a  11  B.  Mon.  167.    8ee  also,  Clarke  v. 

house  had  been  built  by  one  party  to  Mavor,  4  Comst  888 ;  Jones  v,  Judd, 

the  written  contract  for  the  other  party  4  Comst.  412;  Snow  v.  Ware,  18  Met 

and  two  others ;  it  was  held,  that  it  was  42 ;  White  v,  Oliver,  86  Me.  92. 

not  necessary  to  prove  an  express  con-  (s)  Andrews  v.  Belfleld,  2  C.  B.  (x.  s. ) 

tract,  but  that  one  might  be  impUed ;  779. 
and  that  the  price  tSt  building  the 
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•  CHAPTER  X.  •  60 

HABRIAGE. 

Ws  haye  now  to  consider,  first,  contracts  to  marry ;  then 
oontracts  in  relation  to  a  future  marriage ;  then  contracts  in 
xeslraint  of  marriage ;  and,  lastly,  the  contract  of  marriage. 


SECTION   L 


00NTBA0T8  TO  HABBT. 


Contracts  to  marry  at  a  future  time  were  once  regarded  by 
the  Ei^Iish  courts  with  disfavor.  They  ^^  should  be  looked 
upon,"  says  Lord  Sardmckej  ^^  with  a  jealous  eye  " ;  and 
Lord  Mansfield  quoted  this  remark  with  approbation,  (a) 
But  it  is  now  perfectly  weU  settled,  both  in  England  and  in 
this  country,  and  indeed  has  been  for  a  considerable  time, 
that  these  contracts  are  as  valid  and  effectual  in  law  as  any ; 
and  that,  in  actions  upon  them,  damages  may  be  recovered, 
not  only  for  pecuniary  loss,  but  for  suffering  and  injury  to 
condition  and  prospects. (i)  The  reason  is  obvious;  mar- 
riages can  seldom  be  celebrated  simultaneously  with  betroth- 
ment,  or  engagement ;  a  certain  time  must  intervene ;  and  it 
would  be  very  unjust  to  leave  parties  who  suffer  by  a  breach 
of  a  contract  of  such  extreme  importance  wholly  remediless. 


(a)  Holcraft  v.  Dickinsoii,   Garter,    fraud."    Thi«  particular  phrase  is  not 
28S;  Kej  v.  Bradshaw,  2  Vera.  102;    foimd  In  Lord  Hardmeh/s  decision  as 
Woo^oose  V.  Sbepley,  2  Atk.  589 ;    reported,  but  the  opinion  may  be  gath* 
Lowe  9.  Peers,  4  Borr.  2280.    In  this    ered  from  wliat  he  savs. 
last  case  Lord  Man^fidd  sajs :    "  All    _  (6)  Bojrnton  v.  Kellogg,^ Mass.  189 ; 

inl  r. 


contracts  shonld  be  looked  upon  Paul  v.  Frazier,  id.  71;  Wlghtman  v. 

(as  liord  Bardwicke  said  in  Woodhouse  Coates,    15   id.    1 ;   Morgan  v.  Yar> 

V.  Sbepley)  with  a  jealait$  mf;  eTon  borough,  5  La.  Ann.  817. 
sn^poamg   them   dear  of  anj  direct 
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*  61  *  The  promises  must  be  reciprocal ;  (e)  bat  they 
need  not  be  made  at  the  same  time ;  for  if  an  o£fer 
be  made,  though  retractable  until  acceptance,  yet  if  not  re- 
tracted, it  remains  open  for  acceptance  for  a  reasonable  time, 
and  when  accepted  the  contract  is  complete* 

An  apparent  exception  as  to  this  necessity  of  reciprocity  is 
taken  where  the  promise  to  many  is  made  by  deed.  There, 
as  the  seal  implies  consideration,  no  other  is  strictly  necessary ; 
but  the  covenantee  must  be  ready,  able,  and  willing  to  receive 
the  covenantor  in  marriage.  The  plaintifiP  need  not  aver  or 
prove  a  promise  on  his  or  her  part ;  and  if  the  plaintiff  be  a 
woman,  she  need  not  aver  or  prove  an  offer  by  her ;  *Mt  is 
well  enough  without  saying  obtulit  te  at  all,  because  she  was 
iemper  parata.  The  man  is  ducere  uxorem.*^  (d)  *^  The 
modesty  of  the  sex  is  considered  by  the  common  law,''  says 
Lord  Coke.  ^^  It  can  hardly  be  expected  that  a  lady  should 
say  to  a  gentleman,  ^  I  am  ready  to  marry  you,  pray  marry 
me. ' "  (0 

A  woman  is  doubtless  bound  by  such  a  covenant  as  well  as 
a  man ;  yet  it  would  be  regarded  with  more  suspicion ;  and 
if  such  an  obligation  were  obtained  by  a  man  who  gave  no 
corresponding  promise  on  his  part,  and  it  were  obvious  that 
he  intended  to  bind  her  but  leave  himself  at  liberty,  it 
would  probably  be  set  aside  in  equity.  Where  the  promise  is 
mutual,  it  was  long  since  settled  that  an  action  for  a  breach 
of  the  contract  may  be  maintained  against  the  woman.  (/) 

This  action  cannot  be  maintained  against  an  infant ;  and 
some  question  has  been  made  whether  an  infant  can  maintain 
this  action ;  because  the  promise  of  the  infant  being  void  or 
voidable,  the  contract  is  not  mutual,  and  is  without  consider- 
ation. But  in  many  cases  an  infant  may  bring  an  action 
for  breach  of  contract  against  the  adult,  where  the  adult 
could  not  sue  the  infant  for  a  breach  on  his  or  her  part.    It 

(c)  Hebden  v,  Rutter,  1  Sid.  ISO,  1  8t  881,  and  in  Wetmore  v.  Weill,  1 

Lev.  147 ;  Harrison  &.  Cage,  Carth.  467 ;  Ohio  St  26,  it  ia  decided,  that  where 

Stretch  v.  Parker,  1  Roll.  Abr.  2^  pL  the  defendant's  promise  is  proved,  the 

20.  female  may  prove  her  own  acts  and 

(</)  Holcroft  V.  Dickenson,  1  Freem.  declarations  in  order  to  show  her  assent 

847.  See  also,  Morgan  v.  Yarborough,  6  La. 


{e)  Seymour  v.  Gartside,  2  Dow.  A    An.  817. 
See  Wells  v.  Padgett,  8  Barb.        (/)  Han 
828.    In  Morita  v.  Melhoxn,  18  Penn.    886 ;  e.  o.  1  Salk.  21 


R.  67.    See  Wells  v.  Padgett,  8  Barb.       [/)  Harrison  «.  Cage,  1  Ld.  Bajm. 
Morita 
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fleems  to  *b&distinctly  settled,  that  this  is  so  in  the  case  *  62 
of  a  contract  to  many.  (^) 

The  very  words,  or  time,  or  manner  of  the  promise  need 
not  be  proved ;  for  it  may  be  inferred  from  ciroumstances* 
It  may  be  that  this  inference  is  sometimes  made  too  easily, 
and  that  juries,  or  perhaps  courts,  justify  the  reproach,  that 
feeMe  evidence  is  sometimes  held  sufficient  to  prove  such  a 
promise.  But  it  must  be  remembered  that  such  engagements 
are  often,  if  not  usually,  made  without  witnesses,  and  are  not 
often  reduced  to  writing.  A  requirement  of  precise  and 
'direct  testimony  would  facilitate  fraud,  more  perhaps  than  in 
any  other  class  of  contracts,  and  fraud  that  might  woi*k  ex- 
treme misdkief .  It  has  therefore  been  wisely  decided  that  the 
contract  may  be  inferred  from  the  conduct  of  the  parties,  and 
from  the  circumstances  which  usually  attend  an  engagement 
to  marry ;  as  visiting,  the  understanding  of  friends  and  re- 
lations, preparations  for  marriage,  and  the  reception  of  the 
party  by  the  family  as  a  suitot.  But  it  is  also  held  that  prep- 
arations by  the  plahitiff  in  the  absence  of  tiie  defendant,  and 
not  connected  with  him,  are  inadmissible  as  evidence,  (^gg) 

Where  the  promise  by  the  defendant  was  proved,  the 
demeanor  of  the  plaintiff,  being  that  of  a  betrothed  woman, 
was   held  to  be  sufficient   evidence  of   her  promise.  (A) 

fff)  Holt  V.  Ward,  Stra.  987;  W!l1ard  b^  the  defendant,  that  there  being  no 

».  Stone,  7  Cowen,  22 ;  Hunt  t;.  Peake,  direct  evidence  of  an  express  promise, 

6  Cowen,  475;  Pool  v.  Pratt,  1  D.  the  action  could  not  be  maintained. 

Chip.  (Vt.)  252.  But  this  objection  was  oTemiled  bj 

[gg)  Knssell  v.  Cowles,  15  Gray,  582.  the  judge ;  and  the  jury  were  instrnct- 

(A)  In  the  case  of  Hutton  9.  Mansell,  ed,  that  if,  from  the  letters  of  the  de- 

8  Sftlk.  16,  tried  before  HoU,  C.  J.,  the  fendant  read  in  evidence,  and  the  course 

promise  of  the  man  was  proved,  but  no  of  his  conduct  towards  the  plaintiff, 

actual  promise  on  "the  woman's  side,  they  were  satisfied  that  there  was  a 

yet  he  hdd,  that  there  was  sufficient  mutual  understanding  and  engagement 

eridenoe  to    prove  that   the  woman  between  the    parties  to  marry  each 

likewise  promised,  because  she  carried  other,  they  might  find  for  the  plaintiff. 

herself  as  one  consenting,  and  approv-  To  this  ruling  and  instruction  the  de* 

ing  the  promise  of  the  man.     This  fendant  excepted,  and  the  case  having 

question  was  much  discussed  in  the  been  carried  up,  ParhfTt  C.  J.,  deliver- 

case  of  Wightman  v.  Ooates,  15  Mass.  ing  the  opinion  of  the  court,  said :  "  As 

1.    That  was  an  action  of  assumpsit  to  the  technical  grotmd  upon  which 

OB  a  promise  to  marry  the  plaintifE,  the  objection  to  the  verdict  now  rests, 

and  a  breach  thereof  by  refusal,  and  we  entertain  no  doubts.  The  exception 

taavllig  married  another  woman.     At  taken  is,  that  there  was  no  direct  evi- 

ttie  trul,  the  evidence  of  a  promise  re-  dence  of  an  express  promise  of  mar- 

Mlted  from  sundry  letters  written  to  riage  made  by  the  defendant.     The 

Hie   nJaintiff  by  the  defendant,   and  objection  implies  that  there  was  indi- 

from  ub  atteatioili  to  her  ftir  aconsid-  rect  evidence  fVom  which  such  a  prom 

cnUe  length  of  time.    It  was  olgocted  be  may  have  been  infened ;  and  the 

▼ox.,  n.  6  r  ^^  J 
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*  68  And  consent  *  of  parents  in  the  presence  of  a  daughter, 
with  the  absence  of  objection  on  her  part,  is  held  to 
imply  her  consent ;  (i)  neyertheless,  language  used  to  third 
parties,  amounting  to  an  expression  of  intention  to  marry  the 
plaintiff,  but  not  uttered  in  the  presence  of  the  plaintiff,  does 
not  in  general  prove  a  promise  to  marry.  (/)  But  state- 
ments made  to  a  father,  who  had  a  right  to  make  such  in* 
quiries,  and  to  receive  a  true  answer,  especially  where 
corroborated  by  visits  and  the  conduct  of  the  parties,  are 
not  only  sufficient  evidence  of  a  promise,  but  although  the 
statement  of  the  defendant  is  of  a  promise  to  marry  the* 
plaintiff  in  six  months,  and  the  count  is  upon  a  promise  to 
marry  generally,  or  in  a  reasonable  time,  the  jury  may  infer 
from  the  statement  a  general  promise  to  marry.  (Jc) 

It  has  been  contended  that  the  promise  should  be  in 
writing,  under  the  clause  in  the  4th  section  of  the  statute  of 
frauds,  which  provides  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage ;  but  the  courts  of  England, 

iurj  were  instructed,  that  if,  from  the  HonjmAii  o.  Campbell,  2  Dow  &  C. 
letters  written  by  the  defendant,  as.  282,  the  Lord  Cnancellor  said:  ''I 
well  as  his  conduct,  they  believed  that  denj  that  courtship,  or  an  intention  to 
a  mutual  engagement  subsisted  be-  marry,  however  pfainlv  made  out,  can 
tween  the  parties,  they  ought  to  find  constitute,  or,  in  the  language  of  the 
for  the  plaintiff.  They  made  the  Scotch  law,  is  equipollent  to  a  promise, 
inference,  and  without  doubt  it  was  There  must  be  a  promise,  and  the 
lustly  drawn.  Is  it  then  necessary  promise  must  be  mutual  and  binding 
that  an  express  promise  in  direct  terms  on  both  parties  ;  for  the  law  attaches 
should  be  proved  ?  A  necessity  for  on  the  promise  and  not  on  the  inten- 
this  would  imply  a  state  of  public  tion.  But  still,  courtship  is  a  most 
manners  by  no  means  desirable.  That  material  circumstance,  when  we  have 
young  persons  of  different  sexes,  in-  to  consider  whether  there  was  a  prom- 
stead  of  having  their  mutual  engage-  ise.  When  we  consider  how  natural 
ments  inferred  from  a  course  of  devoted  it  is  that  lovers  should  marry,  and  that 
attention,  and  apparently  exclusive  marriage  is  usually  the  result  of  court- 
attachment,  which  IB  now  the  common  ship,  and  that  in  these  cases  mutual 
evidence,  should  be  obliged,  before  promises  are  so  common,  although 
they  consider  themselves  bound,  to  courtship,  or  intention,  will  not  supply 
call  witnesses,  or  execute  instruments  the  place  of  a  promise,  yet  they  come 
under  hand  and  seal,  would  be  de-  so  near,  that  if  these  are  once  made 
structive  of  that  chaste  and  modest  out,  we  get  on  a  good  way  towards  our 
intercourse  which  is  tlie  pride  of  our  journey's  end."  See  also.  Southard  v. 
country ;  and  a  boldness  of  manners  Kexford,  6  Cowen,  254 ;  Weaver  v, 
would  probably  succeed,  by  no  means  Bachert,  2  Penn.  St.  80. 
friendly  to  the  character  of  the  sex,  or  (t)  Daniel  v.  Bowles,  2  C.  &  P 
the  interests  of  society.     A  mutual  558. 

engagement  must  be  proved  to  support  (J)  Cole  v.  Cottingham,  8  C.  ft  P 

this  action ;  but  It  may  be  proved  by  75. 

those  circumstances  which  usually  ac-  (k)  Potter  v,  Deboos,  1  Stark.  82. 
company   such    a    connection."      In 

£66] 


OH.  X.]  MABBIAGB.  *  68 

after  once  so  deciding,  (J)  have  since  taken  a  disti  action, 
which  is  certainly  a  very  nice  one,  between  promises  to 
marry^  and  promises  in  consideration  of  marrikge.  (m) 
This  clanse  is  not  generally  *  contained  in  the  statutes  ^  64 
of  frauds  of  our  States ;  but  it  has  been  held  in  this 
country,  that  a  promise  to  maiTy  at  the  end  of  five  years, 
is  within  that  clause  of  the  statute  which  requires  that  a 
promise  not  to  be  performed  within  one  year  from  the 
making  shall  be  in  writing,  (n) 

A  contract  to  marry,  without  specification  of  time,  is,  as 
we  have  seen,  a  contract  to  marry  within  a  reasonable  time ; 
each  party  havii^  a  right  to  reasonable  delay,  but  not  to  in- 
definite postponement ;  nor  to  delay  without  reason  or  beyond 
reason.  If  both  parties  delay  the  fulfilment  of  the  contract 
unreasonably,  it  may  be  considered  as  abandoned  by  mutual 
consent,  in  the  absence  of  evidence  to  negative  this  inference. 

These  contracts,  like  most  others,  may  be  on  condition; 
and  if  the  condition  be  legal  and  reasonable,  the  liability  of 
the  parties  under  it  attaches  as  soon  as  the  condition  is  satis* 
fied.  (p)  But  it  may  easily  happen  that  the  condition  shall 
be  such  as  to  be  void,  leaving  the  contract  valid ;  as  if  it  be 
frivolous  or  impossible,  and  evidently  introduced  by  one 
party  in  fraud  of  the  other.  And  it  may  also  happen  that  the 
condition  shall  make  the  contract  void.  Thus  contracts  to 
marry  at  the  death  of  parents  or  relations  from  whom  money 
is  expected,  and  who  are  kept  in  ignorance  of  the  contract, 
are  regarded  with  great  dislike  by  courts,  and  would  proba- 
bly be  declared  void,  unless  the  circiunstances  cleared  them 
from  suspicion.  (^)  And  if  the  condition  were  entb-ely  un- 
certain, or  very  remote,  the  contract  might  be  regai'ded  as 
made  in  restraint  of  marriage,  as  it  might  prevent  either 
party  from  marrying  for  a  very  long,  or  for  an  indefinite 
period ;  and  it  would  be  held  void  on  that  ground.  (9) 

(/)  Fhilpot  V.  Wallet,  8  Ley.  65.  age  bond.     The   maiTiage  had  been 

(w)  Cork  V.  Baker,  1  Stra.  84 ;  Har-  brought  about  without  the  oonsent  of 

tMon  r.  Cage,  1  Ld.  Raym.  887.  the  woman's  parents.    The  Chancellor 

in)  Derby  v.  Phelpe,  2  N.  H.  616.  "for  that   reason   alone  decreed  the 

(o)  Cole  r.  Cottingham,  8  C.  ft  P.  bond  to  be  delivered  up,  terming  it  a 

75 ;  Atchinson  v.  Baker,  Peake,  Ad.  sort  of  kidnapping." 

Gas.  106.  (0)  Hartley  v.  Rice,  10  East,    & 

(p)  Woodhouse  v.  Shepley,  2  Atk.  This  was  an  action  on  a  wajrer  that  the 

689;  Dfnry  v.  Hooke,  1  yern.412,  was  plaintiff  would  not  be  married  in  six 

a  Ull  fixr  rdief  &t>m  a  marriage  brok-  years.     It'was  endeavored  to  distln- 
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If  the  promise  is  to  many  on  request,  a  request 
*  65  should  be  *  alleged  and  proved ;  but  this  is  not  neces- 
sary when  the  defendant  is  incapacitated  from  marrying 
by  his  or  her  own  act.  (r) 

The  defences  which  may  be  urged  against  an  action  to  en- 
force a  promise  to  marry  are  very  numerous.  Consanguinity 
within  the  Leyitical  degrees  in  .  England,  («)  and  in  this 
country,  those  within  which  marriage  is  prohibited  by  the 
statutes  of  the  several  States.  So,  the  bad  character  of  the 
plaintiff,  or  his  or  her  lascivious  conduct.  The  cases  gener- 
ally exhibit  this  defence  where  the  woman  is  plaintiff;  but  it 
ought  with  equal  justice,  and  on  moral  as  well  as  on  pubUo 
grounds,  to  be  permitted  to  the  woman  when  she  is  defend- 
ant ;  it  was  so  held  in  the  case  of  Baddeley  v.  Mortlock,  (t) 
and  undoubtedly  would  be  so  held  in  this  country.  If  the 
defence  be  general  bad  character,  evidence  of  reputation  is 
receivable ;  for,  says  Lord  Kenyan^  ^^  character  is  the  only 
point  in  issue  ;  public  opinion,  founded  on  the  conduct  of  the 
party,  is  a  fair  subject  of  inquiry."  (w) 

gnish  this  from  other  contracts  in  re-  marriage,  is  liable  to  an  action  for  tlie 

straint  of  marriage,  on  the  ground  that  breach  of  his  promise,  ibr  it  was  his 

it  was  not  for  life,  but  for  a  time  cer-  own  fiinlt  that  he  promised  what  he 

tain ;  it  was  ktld,  however,  that  a  re-  cooid  not  perform.    This  seems  to  be 

straint  for  a  time  certain  falls  within  taken  for  granted  by  court  and  conn- 

the  same  policy  of  the  law,  and  makes  cil  in  Daniel  9.  Bowles,  2  C.  &  P.  668. 
the  contract  void.  (t)  Holt,  161.    In  this  case  it  was 

(r)  Short   v.  Stone,  8  Q.  B.  868;  proved  that  charges  had  been  made 

Caines  v.  Smith,  16  M.  &  W.   189;  against  the   moral   character   of  the 

Harrison  v.  Cage,  1  Ld.  Rsym.  886 ;  plaintiff,  which  he  did  not  clear  away, 

Millward  v.  Littlewood,  1  E.  L.  &  B.  and  the  defendant  thereon  reftised  to 

406 ;  8.  c.  6  Ezch.  776.  marry  him.    Gihbt,  C.  J.,  said  :  "  Har- 

(8)  In  Harrison  v.  Cage,  1  Ld.  Raym.  ing  promised  the  plaintiff   marriage, 

887,  .it  is  said,  that  consanguinity  with-  she  must  absolre  herself  upon  some 

in  the  Levitical  degrees  may  be  pleaded  legal  grounds.    If  a  woman  impror- 

in  bar  or  given  in  evidence  under  non-  idently  promise  to  many  a  man,  who 

assumpsit.    It  has  been  sometimes  in-  turns  out  upon  inquiry  to  be  of  bad 

tiraated  that  previous  marriage  would  character,  she  is  not  bound  to  per- 

be  a  defence.    This  must  be  on  the  form   her   promise.     But   she    must 

ground  that   the   promised  marriage  show  that  the  plaintiff  is  a  man  of 

would  in  that  case  be  unlawful,  as  in  bad  character.    The  accusation  is  not 

the  cose  of  consanguinity.    But  I  take  enough.    The  facts  charged  were  ca- 

the  true  rule  to  be,  that  if  the  marriage  pable  of  proof.    The  existence  of  the 

would  be  unlawful,  and  this  unlawM-  rumor  is  not  sufficient  to  discharge  her 

ness  was  known  to  the  plaintiff  when  from  her  promise.    Without  proof  that 

making  the  contract,  then  the  plaintiff  the  charges  were  founded  she  is  not 

can  sustain  no  action  for  the  breach  of  absolved  from  her  contract.     But  it 

it.    Now  consanguinity  within  the  pre-  affects  the  damages."     The  Jury  ao- 

scribed  degrees  may  be  presumed  to  cordingly  returned  a  verdict  for  the 

be  known  to  both  parties.    Not  so  with  plaintiff,  damages  one  shilling, 
previous  marriage.'     And  certainly  a        («)  Foulkes  v.  Sellwav,  8  £sp.  286. 

married  man  who  promised  to  marry  a  See  also,  Morgan  v,  Yarborough,  6  La. 

%\b^  woman,  who  did  net  know  hia  An.  416. 
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K  the  defence  rests  on  specific  allegations  of  misconducti 
these  must  be  strictly  proved ;  (v)  and  if  the  defendant 
knew  the  general  bad  character,  or  the  specific  miscon^ 
duct,  before  *  making  the  promise,  they  constitute  no  ^  66 
defence,  (w)  False  and  injurious  language  used  by 
plaintiff  concerning  defendant  is  a  good  defence,  (x)  So 
bad  health,  if  such  as  to  incapacitate  from  marriage,  or 
render  it  unsafe  or  improper,  (y)     But  a  plea  of  the  bad 

{h)  Baddelej  v.  Mordock,  Holt,  161.  know  it»  however  great  a  sererity  it 
(w)  Irving  v.  Greenwood,  1  C.  &  P.  may  be  on  a  woman  to  rake  up  the 
850.  TbiB  was  an  action  of  assampsit  tnmsaction  of  by-gone  times,  the  de- 
on  a  promise  of  marriage.  The  prom-  fendant'e  second  plea  will  be  sustained, 
ise  and  the  breach  were  cleariy  made  and  on  that  plea  the  defendant  will  be 
oat.  But  the  defendant,  to  bar  the  ac-  entitled  to  the  verdict  There  is  no 
tion,  gave  evidence  to  show  that  he  imputation  whatever  on  the  character 
eventnally  broke  off  the  match,  be-  of  the  plaintiff  except  the  transaction 
cause  he  found  that  the  plaintiff  w^  of  1881.  If  the  defendant,  In  your 
with  child  by  another  man.  It  was  opinion,  has  not  established  his  de- 
admitted,  that,  after  the  promise,  the  fence,  there  will  then  be  the  qneetion 
plaintiff  bad  had  a  child,  but  it  was  of  damages ;  and  in  that  case,  in  con- 
contended  that  the  defendant  was  its  sequence  of  the  misfortune  (calling  it 
father.  AhUnt^O.  J.,  in  his  summing  by  no  harsher  name)  in  1831,  the  plain- 
np  to  the  jury,  said:  "If  you  think  tiff  cannot  be  said  to  be  entitled  to  so 
that  the  ddfenduit  was  not  the  father  large  a  compensation  as  one  on  whose 
of  the  child,  he  is  entitled  to  your  ver-  reputation  no  imputation  had  ever 
diet ;  for  if  any  man,  who  has  made  a  rested."  From  this  we  must  infer  that 
promise  of  marriage,  discovers  that  if  the  defendant  did  know  this  fact 
the  person  he  has  promised  to  marry  when  he  made  the  promise  which  he 
is  with  child  by  another  man,  he  is  had  broken,  still  the  fact,  though  no 
justified  in  breaking  such  promise ;  defence,  would  go  to  lessen  the  dam- 
and  if  any  man  has  been  paying  his  ages.  See  also,  Boynton  v.  Kellogg,  8 
addresses  to  one  that  he  supposes  to  be  Mass.  189 ;  Palmer  v.  Andrews,  7 
a  modest  person,  and  afterwards  discov-  Wend.  142. 
ers  her  to  be  a  loose  and  immodest  (x)  Leeds  v.  Cook,  4  Esp.  266. 
woman,  he  is  justified  in  breaking  any  {y)  Atchinson  v.  Baker,  Peake,  Ad. 
promise  of  marriage  that  he  may  have  Cas.  108, 124.  In  this  case  the  plain- 
made  to  her ;  but  to  entitle  a  defend-  tiff  was  a  widower  upwards  of  forty 
ant  to  a  verdict  on  that  ground,  the  years  of  age,  and  the  defendant  a 
jury  must  be  satisfied  that  the  plain-  widow  about  the  same  age ;  when 
tiff  was  a  loose  and  immodest  woman,  the  promise  was  made,  the  plaintiff 
and  that  tlie  defendant  broke  his  prom-  was  apparently  in  good  health,  but  the 
Ise  on  tlwt  account;  and  thev  must  defendant  afterwards  discovered  that 
also  be  satisfied  that  the  defendant  did  he  had  an  abscess  in  his  breast,  and 
not  know  her  character  at  the  time  of  for  that  reason  refused  to  marry  him. 
the  making  of  the  promise ;  for  if  a  Lord  Kenyan  said,  that  if  the  con«lition 
nan  kmomtnglM  promise  to  marry  such  of  the  puties  was  changed  after  the 
a  person,  he  Is  ooond  to  do  so."  In  time  of  making  the  contract,  it  was  a 
Bench  v.  Meirick,  1  Car.  ft  K.  468,  it  good  cause  for  either  party  to  break 
wa«  proved,  that  the  plaintiff  had  had  off  the  connection  ;  that  Ix>rd  Man»- 
a  ehUd  some  ten  years  before  the  prom-  Jield  had  held,  that  if,  after  a  man  had 
Ise,  and  had  since  sustained  an  irre-  made  a  contract  c^  marriage,  the 
proediable  oiiaractcr.  Atekerijf,  Ser}.,  woman's  character  turned  out  to  be 
Wore  whom  the  case  was  tried,  said:  different  fh>m  what  he  had  reason  to 
**  The  great  question  in  this  case  will  thmk  it  was,  he  might  refhse  to  marry 
be,  wbetlier  you  believe  that,  in  the  her  without  being  liable  to  an  action, 
Month  of  February,  1848,  the  defend-  and  whether  the  infirmity  was  bodily  or 
ant  knew  the  historr  of  the  plamtiff  mental  the  reason  was  the  same ;  it 
b  regard  to  this  child.    If  he  did  not  would  be  most  mischievous  to  compel 
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•  67  health  of  the  defendant,  taking  place  subsequently  •  to 
the  promise,  has  been  held  to  be  no  answer  to  an  action 
for  a  breach  of  promise,  (s;)  Entire  deafness  or  blindness, 
or  other  important  physical  incapacity,  occurring  after  the 
promise,  might  be  a  good  defence  at  law ;  (a)  so  would  the 
disposal  of  her  property  without  the  consent  of  the  defend- 
ant, and  in  a  manner  injurious  to  his  interests.  (V)  It  has 
been  said,  also,  that  if  a  widow  conceals  her  previous  mar- 
riage, and  betroths  herself  as  a  virgin,  this  would  be  a  fraud, 
and  would  avoid  the  contract*  (c)  It  is  going  quite  far  to 
consider  this  fact  alone  as  constituting  a  fraud,  but  it  could 
seldom  occur  but  under  circumstances  which  would  probably 
determine  the  character  of  the  concealment ;  and  if  this 
were  fraudulent,  it  must  of  course  have  the  usual  effect  of 
fraud  upon  the  contract ;  for  if  obtained  by  fraud,  whatever 
that  fraud  may  be,  the  contract  is  void.  A  dissolution  of  the 
contract  by  mutual  consent  would  of  course  be  a  sujfficient 
defence,  but  it  must  be  a  real  and  honest  consent,  (ji)  But 
a  pre-engagement  by  the  defendant  is  no  sufficient  defence,  (/) 
nor  is  the  fact  that  the  defendant  was  married  at  the  time  of 
the  promise,  but  the  plaintiff  may  bring  an  action  immedi- 
ately upon  discovery.  (/)  Perhaps  it  ought  to  be  a  good 
defence,  that  the  plaintiff,  when  making  the  contract  for  the 

parties  to  marry  who  could  never  lire  baldly   be   beld   tbat   a   misfortune, 

nappily  together.     The  plaintiff  was  which  merely  afiected  personal  beauty* 

nonsuited,  on  the  ground  of  a  variance ;  was  a  sufficient  defence.    Id. 

but  afterwards  brought  a  fresh  action,  {b\  Taylor  v.  Pugh,  1  Hare,  114. 

and  rebutted  the  defendant's  testimony  \c)  Addison  on  GonL  681. 

as  to  the  abscess,  and  recovered  £4,000  (a)  See    Southard    v.    Rezford,    6 

on  proof  that  the  defendant  had  prom-  Cowen,  264 ;  Kelly  v,  Renfro,  9  Ala. 

isea  to  settle  X5,000  of  her  fortune  on  826. 

him,  and  the  residue,  X  18,000,  on  her-  («)  Harrison  v.  Cage,  1  Ld.  Raym. 
self.  A  motion  was  then  made  for  a  887.  By  Holt,  C.  J.  "  Precontract  ii 
new  trial,  on  the  ground  of  excessive  a  disability,  but  it  will  not  avoid  the 
damages,  but  the  cause  was  com-  performance  of  your  promise,  because 
promised.  See  also,  Baker  v.  Cart-  it  proceeds  from  your  own  act" 
Wright,  100  Eng.  C.  L.  124,  as  to  (/)  Wild  v.  Harris,  7  C.  B.  9W; 
insanity  of  the  plaintiff  before  the  Millward  v.  Littleword,  1  B.  L.  &  E. 
promise  was  entered  into.  408 ;  s.  o.  6  Exch.  776.  The  oonsidera- 
[z)  Hall  V,  Wright,  96  Eng.  C.  L.  tion  was  said  to  be  that  the  plaintiff 
746.  would  remain  unmarried.  Pwoek,  C. 
.  (a)  Short  p.  Stone,  8  Q.  B.  869.  B.,  said  that  the  defendant  impliedly 
Lord  Denman.  A  rape  wholly  without  promised  that  there  was  no  impedt- 
the  fault  of  the  woman,  would  dis-  ment  to  his  performing  his  promise, 
chai^  the  man  firom  his  obligation.  This  doctrine  was  also  held  in  the  case 
Addison  on  Cont.  684.  And  in  France  of  Blattmaker  v.  Saul,  whicb  was  de- 
it  seems  that  loss  of  a  nose  would  be  cided  in  Brooklyn,  N.  Y.,  in  October, 
sufficient.    At  common  law  it  would  1868. 

[70] 


OH.  Z.]  MASBIAGB.  *  67 

breach  of  which  the  action  is  brought,  was  under  an  engage* 
ment  to  another  party.  For  instance,  if  a  woman  sues  a  man 
&r  a  breach  of  promise  of  marriage,  she  must  of  course 
show  that  the  promise  was  reciprocated  by  her ;  and  if  the 
defendant  could  then  show,  that  when  she  made  this  promise 
to  him  she  was  bound  by  a  preyious  promise  to  another, 
it  would  *  seem  to  be  just  that  she  should  not  recover  *  68 
for  the  violation  of  a  contract,  her  entering  into  which 
was  a  precisely  similar  violation  of  contract.  But  this  ques- 
tion does  not  appear  to  have  been  settled  by  adjudication.  It 
would  seem,  however,  that  where  there  was  a  fraudulent  con- 
cealment of  the  prior  contract  by  the  plaintiff,  the  fraud 
being  sufficiently  pleaded,  the  defence  would  be  held  good.  (^) 
The  contract  with  a  woman  divorced  for  her  ovni  fault  would 
be  invalid  in  a  State  where  such  woman  cannot  legally 
marry.  O^) 

An  offer  to  renew  or  execute  the  contract  after  a  refusal 
should  be  no  defence  ;  nor  a  change  of  feeling,  nor  the  fact 
that  another  had  supplanted  the  plaintiff  la  the  affections  of 
the  defendant.  But  it  would  seem,  on  general  principles,  to 
be  a  good  defence,  that  the  promise  was  made  on  condition 
that  the  plaintiff  would  commit  fornication  with  the  defend- 
ant ;  for  such  a  promise  might  be  void  as  founded  upon  an 
Olegal  consideration.  (A)  But  it  is  certainly  no  defence  that 
the  promise  was  made  after  fornication,  if  made  with  no  view 

(g)  Beachej  v.  Brown,  96  Eng.  C.  L.  for  a  new  trial  haying  been  obtained, 

796.  on  the  ground  that  it  was  turpi§  con" 

igg)  Haviland  v.  Hariland,  84  N.  Y.  traetut,  being  on  condition  of  the  plain- 

648.  tiff  going  to  bed  with  the  defendant, 

{k)  Thia  woold  seem  to  be  doubtful  Lord  Mansfield  said :  "  I  thought  the 
from  Morton  v,  Fenn,  8  Dougl.  211.  objection  would  not  lie  on  two  grounds. 
This  was  an  action  for  breach  of  prom-  1.  That  before  the  marriage  act  this 
iae  of  marriage,  tried  before  Lord  would  have  been  a  good  marriage,  and 
Mansjidd.  The  evidence  was,  that  the  the  children  legitimate  b;^  the  rales  of 
defendant,  who  was  a  man  of  fortune  the  common  law.  2.  I  thought  so. 
In  Jamaica,  aged  seventy*  promised  to  because  the  parties  were  not  in 
marry  the  plaintiff,  a  widow  of  fifty-  pari  delicto,  but  this  was  a  cheat  on 
three,  if  she  would  go  to  bed  to  him  the  part  of  the  man."  After  argument, 
that  night,  which  she  did,  and  lived  the  court  took  time  to  consider,  and  in 
•Howards  with  him  a  considerable  the  meanwhile  recommended  the  par- 
time.  It  appeared  also  that  the  defend-  ties  to  agree  that  the  defendant  should 
ant  several  times  afterwards  repeated  pay  the  plaintiff  £600,  and  on  a  sub- 
his  resolntion  to  marry  her,  but  that  sequent  day  Watiaoe  informed  the 
lie  afterwards  married  another  woman,  court  that  the  parties  had  consented 
Hie  jury  found  a  verdict  for  the  plain-  to  that  arrangement  See  also.  Baldy 
tut,  with  £2,000  damages.    A  rule  niei  o.  Stratton,  11  Penn.  St.  816 
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to  a  repetition  of  the  offence,  or  before  fornication,  if  that 
were  not  the  consideration  of  the  promise.  If  the  defendant 
promised  that  another  person  should  marry  the  plaintiff,  it  is 
no  defence  that  such  other  person  refuses ;  because  the  de* 
fendant  promised  on  his  own  responsibility  that  which  another 
person  might  prevent  &om  being  done. 

Damages  are  peculiarly  within  the  power  of  the  jury  in 
cases  of  this  kind ;  for  courts,  both  in  England  and  in  this 

country,  are  very  unwilling  to  set  aside  a  verdict  in 
*  69  these  cases  on  the  *  ground  of  excessive  damages,  (t) 

And  if  the  defendant  has  undertaken  to  rest  his  de- 
fence, in  whole  or  in  part  on  the  general  bad  oharaoter,  or 
the  criminal  conduct  of  the  plaintiff,  and  fail  altogether  in 
the  proof,  it  has  been  distinctly  held  that  the  jury  may  con* 
aider  this  in  aggravation  of  damages.  (/)     And  it  somethnes 

(t)  This  is  very  strongly  asserted  in  her  without  cause,  but  has  also  spread 

the  case  of  Smith  v.  Woodflne,  1  C.  B.  this  defenoe  upon  the  record,  for  the 

(h.  8.) I  660.  purpose  of  destroying  her  character, 

(j)  Southard  v,  Rexford,  6  Cowen,  the  jury  will  be  justified  in  givinff 
254.  This  was  an  action  of  assumpsit  exemplary  damages."  And  Sud^tima, 
for  breach  of  promise  of  marriage.  J.,  in  delivering  the  opiirion  of  the 
The  plea  was  the  general  issue,  with  Supreme  Court,  said :  "  Upon  the  ques* 
notice  that  the  defendant  would  prove  tion  of  damages,  the  charge  of  the 
in  his  defenoe,  that  the  plaintifi*  had,  at  judge  appears  to  me  to  be  unexception- 
rarious  times,  and  with  various  per-  able.  Tnere  can  be  no  settled  rule  by 
sons,  specifying  them,  committed  for-  which  they  are,  in  every  case,  to  be 
nication  after  the  alleged  promise.  At  regulated.  They  rest  in  the  sound  dis- 
the  trial,  the  defendant  attempted  to  cretion  of  the  jury,  under  the  circum" 
prove  this  defence,  but  failed.  The  stances  of  each  particular  case;  and 
case  was  tried  before  Walworth^  Cir*  where  the  defendant  attempts  to  justify 
cuit  Justice.  The  learned  judge,  in  his  breach  of  pronuse  of  marriage  by 
charging  the  jury  in  reference  to  the  stating  upon  the  record,  as  the  cause 
damages,  said :  "  In  cases  of  this  kind  of  his  desertion  of  the  plaintiff;  that 
the  damages  are  always  in  the  discre-  she  had  repeatedly  had  criminal  inter* 
tion  of  the  jury;  and  in  fixing  the  course  with  various  persons,  and  faila 
amount  they  have  a  right  to  take  into  entirely  in  proving  it,  this  is  a  circnm* 
consideration  the  nature  of  the  defence  stance  which  ought  to  aggravate  the 
set  up  by  the  defenduit.  In  his  de-  damages.  A  verdict  for  nominal  or 
fbnce  he  has  attempted  to  excuse  his  trifling  damages,  under  such  circum* 
abandonment  of  the  plaintiff  on  the  stances,  would  be  fiital  to  the  character 
ground  that  she  is  unchaste,  and  has  of  the  plaintiff;  and  it  would  be  ma^ 
committed  fornication  with  different  ter  of  regret,  indeed,  if  a  check  upon 
individuals.  But  it  appears  from  the  a  license  of  this  description  did  not  ex- 
testimony  of  his  own  witnesses,  that  ist  in  the  power  of  the  jury  to  take  it 
her  character  in  that  respect  has  not  into  consideration  in  aggravation  of 
been  tarnished  even  by  the  breath  of  damagee."  In  Qough  v,  Farr,  1  Y.  & 
suspicion.  With  such  a  defence  on  J.  477,  it  is  decided,  that  the  court  will 
the  record,  a  verdict  for  nominal  or  not,  in  an  action  for  a  breach  of  prom- 
trifling  damages  may  be  worse  for  her  ise  of  marriage,  grant  a  new  trial  on 
reputation  than  a  general  verdict  for  the  ground  of  excessive  damages,  un- 
the  defendant.  If  the  defendant  has  less  they  be  so  large  as  to  induce  the 
won  her  affections  and  promised  her  court  to  infer  that  the  jury  w^e  ac- 
marriage,  and  has  not  only  deserted  tuated  by  undue   motives,   or  acted 
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lu^pens  that  a  juij  who  are  obliged  by  the  rules  of  law 

*  to  give  a  veidict  for  the  plaintiff^  render  that  of  no  *  70 

avail,  by  finding  only  nominal  damages.  (Jfc) 

The  promise  is  so  far  of  a  personal  nature,  that  the  breach 
of  it  "gives  no  action  to  the  personal  representative  of  the 
party  injured,  unless  perhaps,  special  damage  to  the  estate  of 
the  decedent  is  alleged  and  proved.  (I)  Nor  does  it  survive 
against  the  administrator  of  the  promisor.,  (m) 

Whether  in  an  action  to  recover  damages  for  the  breach  of 
a  promise  of  marriage,  daunages  for  seduction  may  be  recov- 
ered, has  been  much  questioned,  (n)  By  the  strict  rules  of 
law,  they  should,  we  think,  be  excluded,  where  the  plaintiff 
was  in  actual  or  constructive  service,  or  lived  in  a  State  in 
which  the  statute  law  gave  her  an  action  for  the  seduction, 

«pon    a   mUooDceptioQ  of  the  fiicts.        (m)  Stebbins  v.  Palmer,  1  Pick.  71; 

And  HuUock,  B.,  said :  "  The  principle  Smith  v,  Sherman,  4  Cush.  408. 
wliSch  governa  the  oourtt  in  oases  of       (n)  Perkins  v,  Hersej,  1  R.  1. 49S, 

tfais  dttBcriptioD  is,  not  whether  they  does  not  permit  seduction  to  be  shown 

think    the    damages   too   large,   but  in  aggravation  of  damages.    So  Burks 

whether  they  be  so  large  as  to  satisfy  v.   Sbain,  2   Bibb,    841 ;    Weayer   v, 

the  court  Uiat  the  yerdict  was  per-  Bachert,  2  Penn.  St.  80.     Contra,  Paul 

Tme^  and  the  result  of  gross  error,  v,  Frasier,  8  Mass.  78 ;  Conn  v,  Wil- 

Busconception,    or     undue     motives,  son,  2  Overt.  238.    Matthews  v.  Crib- 

There  are,  I  think,  no  circumstances  bett,   11    Ohio    St.   880;    Goodall   v. 

in  this  case  to  wamuat  such  a  oonclu-  Thurman,  1  Head,  209.    In  Baldy  v. 

sion.    Poverty  is  pleaded  as  a  ground  Stratton,  11  Penn.  St.  816,  it  is  held, 

far  inducing  the  court  to  interfere ;  I  that  though  seduction  cannot  be  given 

am  not,  from  the   evidence,  satisfied  in  evidence  in  an  action  for  breach  of 

that  the  defendant  is  unable  to  pay  promise   of   marriage,   the   improper 

the  damages ;  but  even  if  he  were,  conduct  of  the  defendant,  in  which  the 

that  would   not,  I   apprehend,  be  a  plaintiff  did  not  participate,  may  be  so 

mnnd    for    disturbing    the   verdict  given  in  aggravation  or  damages.    So 

These  are  questions  which  must  de-  loss  of  time,  and  expenses  incurred  in 

pend   upon  the  circumstances  of  each  preparations  for  marriage,  are  grounds 

particular  case :  if  there  were  an  im-  of  damage,  directly  incidental  to  the 

pntatkm  upon  the  character  of   the  breach  of  a  promise  of  marriage,  but 

plaintii!^  and  the  damages  were  ezoes-  not  of  special  damage.    In  Tullidge  v. 

sive,  the  court  might  mterfere ;  noth-  Wade,  8  Wills.  18,  and  Foster  v.  Schol* 

ittg   of  that   sort,   however,  apoeara  field,  1  Johns.  297,  It  was  held,  that  in 

m  this  case."     In  Goodall  v,  Thur-  an  action  for  seduction,  the  promise  of 

SMUi,  1  Head,  209,  the  rule  is   said  marriage  could  not  be  {ci^en  in  evi- 

to  be,  tiiat  the  amount  of   damages  denoe.    But  this  rule — if  it  be  law  — 

rests  In  the  sound  discretion  of  the  is  not  usually  regarded  in  practice.    In 

JQiy,  who  are  to  look  to  the  rank  and  Wells  v,  Padgett,  8  Barb.  824,  it  is  de- 

ooDditkm  of  the  parties,  the  estate  of  dded,  that  in  an  action  for  breach  of 

the  defendant,  and  to  all   the  ftcts  promise,  the  seduction  of  the  pUuntiff 

pCDven  in  the  case,  and  award  dam-  is  to  be  regarded  as  a  breach  of  the 

ages  eommenaurate  with  the  u\jttry  promise  hi  all  cases  in  which  it  is  fbl- 

hiflirted  lowed  by  abandonment  and  a  refusal 

{k)  See  Baddeley  v.  Mortlock,  Holt,  to  marry,  and  is  to  be  considered  by  the 

loU  cited  amte,  p.  66.  jury  in  estimating  the  damsges.    The 

(/)  ChamberlAin  o.  Williamson,  2  M.  same  doctrine  is  held  m  King  v,  Ker- 

ftM.40&  sey,  2  Cart  (Ind.)  402. 
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and  not  otherwise ;  and  the  weight  of  authority  seems  to  be 
60.  Where  courts  hold  to  this  rule  they  would  exclude  evi- 
dence of  seduction  as  irrelevant.  But  in  most  cases  it  would 
be  difficult  to  exclude  this  entirely,  so  as  to  keep  the  fact 
entirely  from  the  jury,  without  excluding  other  evidence  to 
which  the  plaintiff  would  certainly  be  entitled.  And  if  the 
jury  were  made  cognizant  of  the  fact,  they  would  probably 
regard  it  in  estimating  damages ;  and  probably  courts  would 
now  seldom  set  aside  a  verdict  on  this  ground  under  any  ordi- 
nary circumstances;  especially  if  the  seduction  followed  the 
promise  and  was  effected  by  means  of  it.  (nn)  And  if,  has 
recently  been  held  in  England,  that  the  court  might  direct 
the  jury  in  assessing  damages,  to  consider  the  altered  position 
of  the  plaintiff  by  reason  of  the  seduction,  (no)  It  has  been 
held  in  England,  that  a  father  cannot  maintidn  an  action, 

^*  per  quod  servitium  amisit "  for  the  seduction  of  his 
*  71  daughter ;  unless  she  *  was  in  service  to  him,  or  owing 

him  service,  at  the  time,  (o)  And  it  has  been  held  that 
the  service  must  be  real,  genuine  service,  such  as  a  parent, 
master,  or  mistress  may  command,  and  not  such  occasional 
assistance  as  the  daughter  out  at  service  may  be  able  to  ren« 
der  to  her  parent  by  permission  of  the  master  with  whom 
she  lives.  (je>)  But  the  American  law  is  held,  in  some  cases, 
not  so  strictly,  (j^)  In  others,  there  seems  a  disposition  to 
adopt  the  severity  of  the  English  law.  (r) 

Evidence  that  the  parents  of  the  defendant  disapproved 
of  the  engagement  has  been  received  in  mitigation  of  dam- 

(nn)  Espy  v,  Jones,  87  Ala.  879.  the  right  of  a  father  to  reoorer  for  the 

[no)  Berry  v.  Da  Costa,  Law  Rep.  1  seduction  of  a  minor  daughter,  has  not 

C.  P.  881.  been  changed  by  the  Code,  but  thia 

(o)  In   Postlethwaite   v.  Parkes,  8  rule  has  been  so  relaxed,  that  he  may 

Burr.  1878,  the  plamtiff  hired  herself  now   recorer,    although    such    minor 

to  the  defendant,  who  seduced  her  and  daughter  be  not  liTing  with  him,  and 

tlien  turned  her  away  when  pregnant,  there  may  be  no  actual  loss.    See  lUso 

and  she  returned  to  her  father,  and  the  Doyle  v.  Jessup,  29  l\\,  460. 

father  brought  an  action  per  quod  kt-  (r)  Oeorge  v.  Van  Horn,  9  Barb.  628; 

vitium ;  and  it  was  held,  that  the  action  Bartley  i^.  Rlchtmyer,  4  Comst.  88 ; 

was  not  maintainable.  Dain  v.  Wyooff,  8  ^Id.  191 ;  Mulrehatt 


(p\  Thompson  v.  Ross,  6  H.  &  N.  16.  r.  Millward,   1   Kern.  848.    In   other 

\q)  Sec  IngersoU  v.  Jones,  5  Barb.  American  cases,  the  principle  of  the 

661,  and  Bartley  t;.  Richtmyer,  2  Barb.  Enfflish  law  seems  to  prerail,  as  in  Lee 

182;  Davidson  v.  Goodall,  18  N.  H.  v.  Hodges,  18  Gratt.  726;  Roberta  «. 

423 ;  White  v.  Nelis,  81  N.  Y.  405 ;  Line  Connelly,  14   Ala.  286 ;   Kendrick  ». 

V.  Eisenlerd,  82  N.  T.  229.    In  Upde-  McCrary,  11  Geo.  608;  Heinrichs  o. 

grafi  r.  Bennett,  8  Iowa,  72,  held,  that  Kerchner,  86  Mo.  878. 
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ages,  (t)  A  bill  in  equity  has  been  sustained  to  compel  a  party 
to  discover  whether  he  has  promised  to  many  the  plaintiff,  (t) 


SECTION  n. 

PBOMISES  IK  BELATIOK   TO   SBTTLEMENTS  OB  ADYANOEtt. 

A  promise  to  give  to  a  woman,  or  settle  upon  her,  a  speci- 
fic sum  or  estate  on  her  marriage,  is  yalid.  Marriage  is  re- 
garded as  one  of  the  strongest  considerations  in  the  law, 
either  to  raise  a  use,  or  to  foimd  a  contract,  gift,  or  grant,  (u) 
But  such  promises  are  certainly  within  the  statute  of  frauds, 
as  made  ^*  in  consideration  of  marriage,"  (v)  although  a 
promise  to  marry  is  not.  *  They  must  therefore  be  in  *  72 
writing  in  England,  and  in  those  of  our  States  which 
have  enacted  this  clause  of  the  statutes  of  frauds.  And  the 
celebration  of  the  marriage  is  not  such  part  performance  of 
the  contract  as  to  take  it  out  of  the  statute,  (wy  But  the 
Court  of  Chancery  has  frequently  interfered  where  there  was 
a  writing,  and  in  some  instances  where  there  was  none,  to 
compel  parties  to  carry  into  effect  the  intentions  of  such 
a  contract,  or  the  expectations  justly  raised  by  the  conduct 
and  declarations  of  relatives  and  friends,  (x)    But  a  mere 
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i)  Inring  v.  Greenwood,  1  C.  &  P.  had  come  to  the  hosband  by  a  mar- 

L  riage  made  after  a  promise  to  secure  it 

ii)  Vaaffhan  p.  Aldridge,  Forest,  42.  to  her»  a  settlement  in  ftilfllment  of  the 

(m)  Holder  v.  Dickeson,  1  Freem.  96 ;  promise   would  be  sustained   against 

Smith  9.  Stafibrd,  Hob.  216 ;  Waters  v.  creditors,  because  they  lose  nothing  by 

Howard,  S  Gill,  262.  it ;  but  not  so  if  the  property  had  been 

(p)  Raodall  v.  Morgan,  12  Yes.  67.  originally  the  husband's. 

In  this  caee  it  is  doubted  whether  a  (v)  Dundas  v,  Dutens,  1  Yes.  Jr. 

settlement    after    marriage,   founded  196 ;  Montacute  v.  Maxwell,  1  P.  Wms. 

npoo  a  parol  agreement  before  mar-  618 ;  s.  c.  1  Stra.  286.    In  Simmons  v. 

riage,  oould  be  sustained  against  cred-  Simmons,  6  Hare,  852,  it  is  said,  that 

itors.    The  same  question  occurred  in  although  a   parol  agreement  by  the 

Dundas  v,  Dutens,  1  Yes.  Jr  196,  and  husband,  made  before  marriage,  that 

Lord   Tkvriow  seemed  to  think  such  the  wife  should  possess  certain  chattels 

settlemmt  might  be  valid.    He  says  to  for  her  own  use,  is  not  binding  upon 

oooDsel :  "  I  should  be  glad  to  hear  you  him,  yet  if  the  parties  voluntarily  place 

■ii|»iori  it  (that  is,  his  olgection  to  such  the  property  under  the  dominion  of 

•ettJement),  though  it  is  mere  matter  trustees  as  juurt  of  the  property  under 

of  curiosity,  if  the  first  point  be  agamst  trust,  the  agreement  may  then  be  made 

7oa."    Thia  question  doet  not  seem  to  effectual 

be    distinctly    settled.    Perhaps    the  Ix)  Hunsden  v.  Cheyney,  2  Yem. 

courts  would   take   this   distinction ;  150 ;  Beverley  v.  Beverley,  id.  181. 
where  the  property  was  the  wife's,  and 
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representation  concerning  the  property  or  prospectB  of  a 
party  about  to  be  married,  if  made  in  good  faithi  will  not 
bind  a  party  to  make  it  good,  even  in  equity,  although  the 
representation  be  untrue  in  fact,  (y)  Letters  from  parents, 
or  persons  standing  in  loco  parentiSj  promising  provisions,  if 
sufficiently  specific  and  explicit,  have  been  held  to  satisfy  the 
requirements  of  the  statute.  (2;) 

Contracts  or  gifts  by  way  of  settlement  upon  a  wife,  after 
marriage,  are  valid  if  not  in  fraud  of  creditors,  (zz)  If  the 
husband  were  insolvent  at  the  time,  they  Would  be  deemed 
fraudulent ;  but  they  would  not  be  deemed  necessarily  fraud- 
ulent, if  he  were  not  insolvent,  although  he  was  indebted 
at  the  time ;  but  a  fraudulent  intent  might  be  shown  and  it 
would  invalidate  the  settlement,  (za)  K  those  who  were 
creditors  at  the  time  fail  to  receive  their  debts,  this  would  go 
far  to  prove  legal  fraud ;  and  hence  it  is  said  that  a  voluntary 
conveyance  by  a  husband  to  or  for  his  wife  cannot  be  sus- 
tained against  existing  creditors,  (zb} 

Contracts  have  been  frequently  declared  void,  on  the 
ground  that  they  were  in  fraud  of  settlements  and  marriage 
portions,  or  promises  thereof.  As  where  a  private  bargain 
was  made  with  the  husband,  or  even  with  husband  and  wife, 
to  pay  back  a  part  of  the  wife's  portion ;  (a)  or  to 
•  73  return  a  part  of  an  *  annuity  or  other  provision  ap- 
parently given  to  a  son  to  enable  him  to  marry  ;  (6)  or 
to  restore  money  given  to  impart  to  one  an  appearance  of 
wealth  by  which  he  or  she  may  induce  another  to  marry 

(y)  Mereweather  v.  Shaw,  2  Cox,  fused  to  decree  {jajment,  but  left  the 

124.  plaintiff  to  his  action  at  law. 

{z\  Bird  V.  Blosse,  2  Vent.  861 ;  Sea-        (zz)  Williams  v.  Arery,  88  Ala.  116; 

good  t;.  Meale,  Free.  Ch.  661 ;  Cookes  Belford  v.  Crane,  1  Green,  266;  Wool- 

V.  Mascall,  2  Vern.  200 ;  Moore  v.  Hart,  ston's  Appeal,  61  Penn.  462. 

1  id.  110.    In  Wankford  v.  Fotherlejr,        (ai)  Larkin  v,  McMullin,  49  Penn. 

2  id.  822,  £8,000  were  decreed  to  be  St.  29;  Clayton  v.  Brown,  80  Oa.  490; 
paid  on  the  strength  of  a  letter  written  Clawson    v.    Clawson,    26    Ind.  229 ; 
oy  the  father's  direction,  wherein  he  Moritz  v.  Hofflnan,  86  111.  668. 
offered  to  give  £8,000  portion  with  his        (zb)  Sargent  v.  Chubbuck,  19  Iowa, 
daughter.    He  was  afterwards  privy  to  87. 

the  marriage,  and  seemed  to  approve  (a)  Thnrton  v.  Benson,  1  P.  Wms. 

thereof.    See  Avliffe  r.  Tracy,  2  P,  496;  s.  c.  2  Vern.  764;  Pitcaim  v.  Og- 

Wms.  66.    In  Douglas  o.  Vincent,  2  bourne,  2   Ves.  Sen.  876.      See   also 

Vern.  201,  an  uncle  promised  by  letter  Jackson  v,  Duchaire,  8  T.  R.  662. 

to  give  his  niece  £1,000,  "but  in  the  (6)  Peyton  v.  Bladwell,  1  Vern.  240; 

same  letter  dissuaded  her  from  marry-  Palmer  v.  Neave,  11  Ves.  166 ;  Morisone 

ing  the  plaintiff; "  and  the  court  re-  0.  Arbuthnot,  8  Bro.  P.  0.  247. 
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him.  (tf)  A  note  given  fraudulentlj  to  induce  a  marriage 
contract  is  good  against  the  maker.  ((2)  So  creditors  who 
conceal  or  deny  debts  due  to  them  from  a  man  about  to  be 
married,  that  their  debtor  may  get  the  consent  of  the  woman 
or  her  parents  to  the  marriage,  are  bound  by  such  representa* 
tions  as  effectually  as  by  a  release.  («)  Any  private  agree* 
ment  impairing  or  avoiding  an  open  and  public  treaty  of 
marriage^  is  considered  fraudulent ;  and  it  is  sometimes  laid 
down  as  a  principle,  that  whoever  acts  fraudulently  in  such 
cases  shall  not  only  not  gain,  but  shall  lose  by  his  fraud. 

How  far  a  direct  gift  or  transfer,  without  consideration,  of 
land  from  husband  to  wife  is  valid,  and  in  what  way  it  may 
be  made  effectual,  must  depend  in  each. State  upon  the  pres- 
ent condition  of  the  statute  law  in  that  State  in  relation  to 
the  rights  and  powers  of  husband  and  wife,  and  of  the  adju* 
dication  on  this  subject.  At  common  law,  and  now  therefore 
wherever  the  common  law  is  unchanged,  such  gift  or  transfer, 
unless  through  the  medium  of  a  trustee,  would  be  void. 
Recent  decisions  have  held,  in  Ohio,  that  the  conveyance  is 
void  both  in  law  and  equity ;  (ee)  in  Arkansas,  that  it  is  void 
at  law,  but  (being  bona  fide')  will  be  sustained  in  equity ;  (^ef) 
and  in  Michigan,  that  a  husband  may  make  such  conveyance 
at  law.  (^eg)  Although  the  husband  be  insolvent  or  bank- 
rupt, he  may  give  the  wife  whatever  neither  his  creditors 
]K>r  assignees  could  take.  («A) 

(e)  Scottv.Soottfl  Cox.  867;  Thorn-       {d)  Monteilori  v.  Monteflori,  1   W. 

•on  V.  Harrison,  id.  8i4.    In  this  last  Bl.  868. 

CMO  Lord  Tkmiow  says :  "  It  is  a  rule,        (e|  Redman  v.  Redman,  1  Vem.  848 ; 

In  cases  ci  frauds  on  marriage,  that  KeviUe   v,   Wilkingson,    1    Bro.    Ch. 

althongh  the  husband  be  a  party  to  648. 

■oeh  fiaad,  jet  his  interest  is  not  to  be        (ee)  Fowler    v.   Trebein,    16   Ohio, 

alfecCed,  since  it  is  impossible  to  make  498. 

him  liable  in  respeot  thereof,  without        (ef)  Eddins  v.  Buck,  28  Ark.  607. 
inTolTing  the  wite  and  children,  and       {eg)  Burdeno  v,  Amperse,  14  Mich, 

the  familj  apon  whom  the  deceit  has  91. 

been  practised."    Bee  also    Gale  e.       {eh)  Smith  v.  AUen,  89  Miss.  469. 
Lindo,  1  Yera.  47&. 
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SECTION  m. 

00KTBACT8  TS  BBSTBAINT  OF  HABBIAGB. 

These  contracts  are  wholly  void.  It  has  been  held,  that  a 
promise  to  a  woman  to  many  no  one  but  her  was  such  a  con- 
tract. (/)  So  a  bond  by  a  widow  not  to  marry  again,  (ff) 
So  a  wagering  contract  that  the  party  would  not  marry  within 
six  years.  (A)  But  a  promise  by  one  with  whom  a  woman 
had  cohabited,  to  pay  her  an  annuity  for  life  provided  she  re- 
mained single,  was  held  to  be  good.  (%) 
*  74  *  There  are  certain  contracts  spoken  of  in  English 
books  as  *^  marriage  brocage  (or  brokerage)  contracts.'^ 
They  are  contracts  for  payment  of  money,  or  some  other 
compensation,  for  the  procuring  a  marriage;  and  they  are 
held  to  be  void,  both  in  law  and  equity,  as  against  policy  and 
morality.  Courts  in  England  are  very  hostile  to  any  contract 
of  this  nature  or  effect ;  particularly  if  made  with  a  guardian, 
or  with  a  servant,  or  one  to  whose  selfish  and  injurious 
influence  the  party  would  be  much  exposed.  Such  a 
contract  is  set  aside,  without  reference  to  the  propriety  or 
expediency  of  the  marriage.  (/) 


(/)  Lowe  V,  Peers,  4  Burr.  2226.  8  Ler.  411 ;  s.  o.  Show.  P.  C.  76.   This 

[g)  Baker  v.  Wliite,  2  Vem.  215.  too  arose  from  Mr.  Thynn's  desire  to 

(//)  Hartley  i^.  Uice,  10  East,  22,  cited  marry  Lady  Ogle.    He  gave  an  obliga- 

anie,  p.  64,  note  (7).    In   Sterling  v.  tion  to  Mrs.  Potter  for  £1,000,  condi- 

Sinnickson,  2  Southard,  766,  a  boM  to  tioned  to  pay  £600  within  three  montlit 

pay  91,000,  if  the  obligee  (the  plaintiff)  after  he  should  many  Lady  Ogle.    A 

were  not  married  within  six  months,  bill  was  brought  by  Thynn's  executors 

was  declared  void.  for   relief   against   the   bond.    Their 

(1)  Gibson  «*.  Dickie,  8  M.  &  Sel.  ground  was,  that  Mrs.  Potter  only  ad- 

468.    See  also  Lloyd  v,  Lloyd,  10  E.  L.  vised  Thynn  to  apply  to  Brett,  so  that 

&  £.  139.  she  did  nothing  to  earn  the  money,  and 

[j]  Stribbleliill  r.  Brett,  2  Vem.  446.  next  that  such  contracts  were  of  dan- 

In  this  case  a  lease  was  set   aside,  gerous  consequence.    The  defence  was, 

**  upon  surmise  that  the  consideration  that  the  "  marriage  was  suitable  in  r^ 

of   tlie   lease    was    Col.  Brett's  (the  Qpect   of    their   estates,"   and    '*that 

lessee's),    undertaking    to   procure   a  'Thynn'a  estate  was   £10,000  a-year, 

marriage  to  be  had  between  Mr.  Thvnn  and  he  a  gentleman  of  a  great  family. 

(the  lessor)  and  the  Lady  Offle,'^  al-  though  not  of  the  nobilitv."    But  the 

tliough  the  lease  was  not  made  until  bond  was  declared  void  by  the  Lords 

six  months  after  the  marriage ;  as  ap-  rerersinpf  the  decree  in  Chancery.   See 

g^ars  from  the  case  as  reported  hi  1  also  Smith  v.  Bnining,  2  Vem.  892. 
ro.  P.  C.  67.    See  also  Hall  v.  Potter, 

[78] 


OH.  X.]  KABBIAGB.  *  74 


SECTION  IV. 

CONTBACT  OF  HABBIAGB. 

The  relation  of  marriage  is  founded  upon  the  will  of  God 
and  the  nature  of  man ;  and  it  is  the  foundation  of  all  moral 
improvement,  and  all  true  happiness.  No  legal  topic  sur- 
passes this  in  importance ;  and  some  of  the  questions  which 
it  suggests  are  of  great  di£Sculty. 

The  first  which  presents  itself  is^  What  constitutes  a  legal 
marriage  ?  It  is  impossible  that  any  question  should  be  more 
important  to  any  one  in  itself,  or  in  the  consequences  which 
it  involves,  than  whether  he  or  she  is  or  is  not  a  husband,  or 
a  wife ;  and  yet  some  uncertainty  may  often  rest  upon  it, 
not  merely  from  the  peculiar  facts  of  individual  cases, 
but  from  a  •  want  of  precision  and  certainty  in  the  prin-  •  76 
ciples  or  rules  which  decide  this  question. 

The  Roman  civil  law  declared,  that  *^  9uffieit  wudui  eon$en 
9U$  ad  eonstitttenda  sponscdia.^^  (k)  Chancellor  Kmt  quotes 
another  passage  from  the  Digest,  ^^  Nuptias^  non  concub%tU9y 
$ed  eansennts  faeitj*^  and  adds :  '^  This  is  the  language  equally 
of  the  common  and  canon  law,  and  of  common  reason."  (J) 
If  this  means  that  the  consent  of  the  parties  is  the  essence 
of  marriage,  and  that  the  ceremonies  of  celebration  are  but 
its  form,  it  is  tmdoubtedly  true.  But  it  is  said  consent 
$uffiee8  for  marriage,  makes  marriage  ;  and  if  this  be  literally 
taken,  we  suppose  it  open  to  doubt  whether  this  be  law  in 
any  of  the  countries  of  Christendom,  at  this  moment.  Even 
the  Roman  civil  law  says,  ^^Justas  autem  nuptioB  inter  $e  civei 
jRomani  eontrahant^  qui  secundem  precepta  legum  coeunty  (m) 
In  Scotland  it  is,  or  was,  the  law,  that  consent,  manifested 
by  declaration  before  witnesses,  and  followed  by  consumma* 
tion,  constituted  a  legal  marriage,  (n)     Hence  the  practice 


ii 


ik)  Dig.  lib.  28,  tit  1»  {  4.  the  oontract  were  per  verba  de  jmueMi, 

I)  2  iSsDt,  Com.  87.  For  a  very  fall  ana  learned  discuMioa 

Iai)  Inat.  lib.  1,  tit.  10.  of  the  law  of  Scotland  oonoeming  mar- 

fi)  It  is  not  quite  certain  that  oo-  riage,  see  Daliymple  v.  DalrTmple,  S 

Wbitation  waf  necessary  by  the  Scotch  Hagg.  Cons.  54,  and  the  appendix  to 

law  to  oonatitate  a  legal  marriage,  if  that  Tolmne. 
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of  resorting,  by  those  in  England  who  wished  to  escape  the 
marriage  laws  of  that  country,  to  Gretna  Green,  which  was 
the  village  in  Scotland  most  accessible  from  England.  But 
even  this  was  '*  consenstis  et  conctibitus  ;  *'  not  "  con9en9U9  non 
eoncubitibs.^^  In  England  the  common  law  provided  no  special 
form  or  mode,  but  the  whole  matter  was  under  the  ecclesias- 
tical or  canon  law ;  but  the  statutes  of  England  are,  and  for 
some  time  have  been,  precise  and  stringent,  if  not,  as  some 
there  have  thought,  severe.  In  all  Christian  countries  of 
which  we  have  any  knowledge,  and  as  we  suppose  in  all 
civilized  countries,  certain  ceremonies  are  prescribed  for  the 
celebration  of  marriage,  either  by  express  law,  or  by  a  usage 
which  has  the  force  of  law.  And  the  question  is,  whether 
a  mere  consent  of  the  parties,  even  with  mutual  promises, 
but  without  any  use  of  or  reference  to  any  of  these  cere- 
monies, is  sufficient  to  constitute  a  valid  marriage.  In 
•  76   the  *  case  of  Milford  v.  Worcester,  (o)  the  Supreme 

(o)  7  Mass.  48.  Id  this  case,  Paraons,  riages,  a  matual  engagement  to  inter- 

0>  J.»  aaid-.:  *'  Marriage  being  eiaential  many,  by  parties  competent  to  make 

to  the  peace  and  harmony,  and  to  the  such  a  contract,  would  in  a  moral  view 

virtues  and  improTements  of  ciril  bo-  be  a  good  marriage,  and  would  impugn 

olety,  it  has  been,  in  aU  well-regulated  no  law  of  the  State.    But  when  ciril 

gOYemments,  among  the  first  attentions  goyemment  has  established  regulations 

of  ttie  civil  magistrate  to  regulate  mar-  for  the  due  celebration  of  marriages,  it 

riages,  by  defining  the  characters  and  is  tlie  duty,  as  well  as  the  interest,  of 

relations  of  parties  who  may  marry,  so  all  the  citizens,  to  conform  to  such 

as  to  prevent  a  conflict  of  daties,  and  regulations.    A  deviation  from  them 

to  preserve  the  purity  of  families ;  by  may  tend  to  introduce  fraud  and  sur- 

deseribing  the  solemnities   by  which  prise  in  the  contract ;  or,  by  a  celebnt- 

the  contract  shall  be  executed,  so  as  to  tion    without    witnesses,    the    vilest 

guard  against  fkaud,  surprise,  and  se-  seductions  may  be  practised  under  the 

ductioB ;  by  annexing  civil  rights  to  pretext  of  matrimony.    When,  there* 

the  parties  and  their  issue,  to  encourage  fore,  the  statute  enacts  that  no  person 

marriage,  and  to  discountenance  wan-  but    a    justice   or   a   minister   shall 

ton  and  lascivious  cohabitation,  which,  solemnize  a  marriage,  and  that  onlv  in 

if  not  checked,  is  followed  by  prostra-  certain  cases,  the  parties  are  themselves 

tion  of  morals,  and  a  dissolution  of  prohibited  from  solemnizing  their  own 

manners ;  and  by  declaring  the  causes  marriages  by  any  form  of  engagement, 

and  the  judicature  for  rescinding  the  or  in  the  presence  of  any  witnesses 

contract,  when  the  ccmduct  of  either  whatever.    If  this  be  not  a  reasonable 

party  and  the  interest  of   the  State  inference,  fruitless   are   all   the   pre- 

authorize  a  dissolution.    A  marriage  cauUons    of    the    legislature.  ...  A 

contracted  by  parties  authorized  by  marriage,  merely  the  efi*ect  of  a  mutual 

law  to  contract,  and  solemnized  in  the  engagement   between  the  parties,  or 

manner  prescribed  by  law,  is  a  kwful  solemnized  hy  any  one  not  a  justice  of 

marriage ;  and  to  no  other  marriage  are  the  peace,  or  an  ordained  minister,  is 

iaicident  the  rights  and  privileges  se-  not  a  leged  marriage,  entitled  to  the 

cured  to  husband  and  wife,  and  to  the  incidents  of  a  marriage  duly  solem- 

issue  of  the  marriage.  .  .  .  Where  the  nised."    In  Fenton  v.  Keed,  4  Johns, 

laws  of  any  State  have  prescribed  no  64,  tho  court  say :  "  No  formal  solem- 

regulations  for  the  celebration  of  mazw  nization  of  mairiage  is  requisite.    A 
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Court  of  Massacliusetts  give  a  somewhat  elaborate  state- 
ment of  the  reasons  which  led  them  to  the  conclusion  that 
a  marriage  is  not  valid  if  it  do  not  conform  to  the  statu- 
tory requirements.  In  New  Hampshire,  in  the  case  of  Clark 
w.  Clark,  (^)  the  court  say :  "  But  in  most  governments  the 
contract  is  held  to  be  valid  and  binding,  notwithstanding  it 
18  entered  into  with  no  rites  or  ceremonies."  But  they  had 
■aid  before  **  it  is  a  contract  and  relation  —  to  be  regulated  — 
not  by  the  mere  will  of  the  parties,  but  by. the  general  pro- 
viaions  of  the  municipal  law."  But  how  can  a  contract  be 
said  to  be  regulated^  not  by  the  mere  will  of  the  parties,  but 
by  the  provisions  of  law,  if  the  mere  wiU  of  the  parties 
controls  these  provisions,  and  they  have  no  •  force  or  ♦  77 
effect  whatever,  if  only  the  parties  choose  to  disregard 
them? 

That  evidence  of  marriage,  from  cohabitation,  acknowledg 
ment  by  the  parties,  reception  by  the  family,  connection  as 
man  and  wife,  and  general  reputation,  is  receivable  in  nearly 
all  civil  cases,  has  been  distinctly  held.  (^)  This,  however, 
proceeds  upon  the  groimd  of  the  actual  probability  of  a 
tegular  marriage,  where  such  evidence  exists.  In  New  York 
this  presumption  has  been  pushed  very  far.  (r) 

oontneC  of  marriage  made  per  verba  de  nal  action.    And  in  Northfleld  v.  Vei^ 

pnetemii  amounts  to  an  actual  marriage,  shire,  83  Vt.  110,  the  exception  to  the 

and  is  as  ralid  as  if  made  in  facie  general  rule  as  to  evidence  is  limited  to 

eedeeke/*    The  opinion  was  probably  the  action   for  criminal  conFersatioo 

I^Ten  bj  Ifr.  Chief  Justice  Kent,  who  alone.    See  also,  Niles  v.  Sprague,  18 

iiaea  the  same  language  in  the  first  Iowa,  198,  where  (he  sufflciencj  and 

edition  of  his  Commentaries.    But  the  weight  of  evidence  tending  to  show 

remark  is  somewhat  obiter^  and  x>erhaps  marriage,  is  much  considenra  and  dis- 

did  not  receire  the  particular  attention  cussed ;  and  Craufiud  r.  Blackburn,  17 

of  the  court ;  the  case  being  decided  on  Md.  49,  which  admits  declarations  of 

the  ground  that  the  circumstances  of  deceased  members  of  the  family  as  to 

the  case  warranted   an   inference  of  marriage,  birth,  relationship,  and  death. 


actual  marriage.  (r)  Fenton  v.  Reed,  4  Johns.  62.  The 

ip)  10  N.  H.  888.  only  point  in  controversy  in  this  case 

{q)  Bead  u.  Passer,  1  £sp.  218 ;  8.  o.  was,  whether  the  defendant  was  the 

Peake,  Cas.  281 ;  Hervey  v.  Hervey,  2  widow  of  one  William  Reed.    It  ap- 

W.  BL  877 ;  Leader  v.  Bar^,  1  Esp.  peared  that  in  the  year  1785  she  was 

868.    In  Morris  v.  Miller,  4  Burr.  2058,  the  lawAil  wife  of  one  John  Guest 

Lord  Mantfidd  held,  that  proof  of  mar^  Some  time  in  that  year  Guest  left  the 

liage  from  cohabitation,  name,  and  re-  State  for  foreign  parts,  and  continued 

oeptiott  of  the  woman  by  everybody  absent  until  some  time  in  the   year 

as  the  man's  wife,  was  certainly  receiv-  1792,  and  it  was  reported  and  generally 

able  in  all  esses  except  two;  one  a  believed  that  he  nad  died  in  foreign 

proaecution  for  bigamy,  and  the  other  parts.    During  the  year  1792  the  de- 

aa  action  for  criminal  conversation;  lendant  was    married   to   Reed,  and 

and thia  laat,  be  aaya, ia  a  iortof  crimi-  afterwards  u&  the  same  year   Guest 

TOk  u.  8                                 r  81 J 
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Mr.  Chancellor  Kenty  in  the  fifth  and  snbseqaent  editio&fl 
of  his  Commentaries,  says :  ^^  If  the  contract  be  made  pef 

verba  deprcesentiy  and  remains  without  cohabitation,  or  if 
•  78  made  per  •  verba  de  future^  and  be  followed  by  consum- 

mation,  it  amounts  to  a  valid  marriage,  in  the  ab$enc$ 
of  all  civil  reffvlcUions  to  the  contrary.^*  («)  In  his  first  four 
editions  he  omitted  the  words  which  we  have  italicized.  But 
these  words  seem  to  us  extremely  material.  They  make  tbe 
statement  accurate  and  certain.  They  leave,  however,  the 
real  question  undecided  for  all  practical  purposes;  for  in 
what  civilized  land  is  there  an  absence  of  all  civU  regulations 
to  the  contrary  ?  In  the  case  of  Jewell^s  Lessee  ti.  Jewell, 
which  came  before  the  Supreme  Court  of  the  United 
States,  (t)  on  error  from  the  Circuit  Court  for  the  District 
of  South  Carolina,  this  precise  question  came  up.  The 
court  below  cited  the  above  passage  from  Kent^  but  from  an 
early  edition,  and  therefore  without  the  very  material  clause 
we  italicize,  and  instructed  the  jury  that  this  was  law.  Ex- 
ceptions were  taken,  and  the  case  was  carried  to  the  Supreme 
Court  of  the  United  States,  where  Taney^  C.  J.,  in  giving  the 
opinion  of  the  court,  refers  to  this  instruction  and  says: 

returned  to  the  State  of  New  York,  and  macy  of  A,  it  appeared,  that  her  par- 
continued  to  reside  therein  until  June,  ents  had  been  intimate  in  the  way  of 
1800,  when  he  died.  He  did  not  object  courtship  for  nearly  a  year  befooe  her 
to  the  connection  between  the  defend-  birth  —  that  they  intended  to  be  mar^ 
ant  and  Reed,  and  said  that  he  had  no  ried  —  that  the  father  being  a  sea&ring 
claim  upon  her,  and  nerer  interfered  to  man,  left  on  a  voyage,  and  was  aoa- 
disturb  the  harmony  between  them,  dentally  detained  longer  than  he  ex* 
After  the  death  of  Guest,  the  defendant  pected  —  that  A  was  bom  a  few  days 
continued  to  cohabit  with  Reed  until  before  his  return  •—  that  within  a  week 
his  death  in  September,  1806,  and  bus-  or  so  afterwards  they  were  publidy 
tained  a  good  reputation  in  society;  married  by  a  clergyman  —  that  they 
but  no  solemnization  of  marriage  was  subsequently  cohabited  as  husband  ana 
proved  to  have  taken  place  between  wife  for  many  years,  and  until  their 
the  defendant  and  Reed  subsequent  to  separation  by  death,  always  treating  A 
the  death  of  Guest.  Upon  these  facts  as  their  legitimate  child.  The  oooit 
the  court  held,  that  the  marriage  of  the  held,  that  tiiese  facts  were  sufficient  to 
defendant  with  William  Reed,  during  warrant  a  jury  in  finding  that  a  mar- 
the  lifetime  of  John  Guest,  was  nuU  liage  in  fact  existed  previous  to  A'g 
and  void ;  that  she  was  then  the  lawful  birth,  notwithstanding  the  ceremony 
wife  of  Guest,  and  continued  so  until  which  took  place  afterwards.  Bronun^ 
his  death  in  1800 ;  but  that  the  facts  J.,  dissented.  See  also  Piers  v.  PSert, 
and  circumstances  of  the  case  were  2  H.  L.  Gas.  881 ;  Clayton  v.  WardelU 
sufficient  to  authorize  a  jury  to  infer  4  Comst.  280. 
that  an  actual  marriage  took  place  be-  (s)  2  Kent,  Com.  87. 
tween  the  defendant  and  Reed  subse-  (0  1  How.  219,  284.  In  this  caso 
quent  to  the  death  of  Guest.  See  also  and  in  Londonderry  v.  Chester,  2  N.  H 
Starr  v.  Peck,  1  Hill  (N.  Y.),  270.  In  268,  all  the  leading  authorities  upoa 
this  casoi  on  a  question  as  to  the  legiti-  this  difficult  question  are  cited. 
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^  Upon  the  point  thus  decided,  this  court  is  equally  divided  ; 
and  no  opinion  can  therefore  be  given/'  (ui)  In  consequence 
of  this  decision,  Mr.  Kent  added  in  his  next  and  subsequent 
editions  the  words  we  have  italicized  in  the  extract  from  his 
Commentaries ;  and  also,  from  a  cautiousness  that  was  cer- 
tainly carried  to  an  extreme,  stated  in  a  note,  that  ^^  the  So. 
preme  Court  were  equally  divided  in  respect  to  the  above 
paragraph  or  proposition  in  the  text ; "  but  the  precise  prop- 
osition in  the  text,  that  is,  as  it  now  stands,  with  the  added 
clause,  was  never  before  the  court ;  nor  do  we  think 
that  any  court  *  would  have  been  divided  upon  it ;  for  *  79 
where  there  are  no  civil  regulations  to  the  contrary, 
what  is  to  prevent  parties  from  marrying  in  any  way  they 
prefer  ?  Their  division  was  upon  the  question  whether  such 
a  contract  of  marriage  be  valid  without  reference  to  the 
presence  or  absence  of  municipal  regulations,  and  this  ques- 
tion must  therefore  be  considered  as  an  open  one.  In  Clay* 
ton  V.  Wardell,  (v)  it  is  declared  to  be  the  rule  of  the 
c<mimon  law,  that  a  ^^  valid  marriage  may  exist  without  any 
formal  solemnization;"  but  the  marriage  in  that  case  was 
denied  for  other  reasons ;  and  we  know  of  no  case  in  which 
a  mere  i^reement  to  marry,  with  no  formality  and  no  com- 
pliance with  any  law  or  usage  regulating  marriage,  is  actually 
permitted  to  give  both  parties  and  their  children  all  the  rights, 
and  lay  them  under  all  the  obligations  and  liabilities,  civil 
and  criminal,  of  a  legal  marriage,  (w)    It  must,  however,  be 

(«)  In  the  caie  of  Regina  v,  MiUis,  power  of  compelling  the  solemnizallon 

10  Q.  &  F.  684,  on  appeal  from  Ireland  of  an  actual  marriage ;  but  that  such 

to  the  House  of  Lords,  the  Lords  were  contract  neyer  constituted  a  full  and 

equally  dirided  on  the  same  question ;  complete    marriage   in   itself,    unless 

Lord    Brougham,    Lord    Denman,   and  made  in  the  presence  and  with   the 

Lord  CamfMl,  being  in  favor  of  the  intervention  of  a  minister  in  holy  or- 

validity  of  the  marriage  at  common  ders.    The  civil  contract  and  the  relig- 

iaw,  and  Lord  Lrndkunt,  Lord  Cottett"  ious  ceremony  were  both  necessary  to 

kam,  and  Lord  Abinffgr,  against  it.  The  a  perfect  marriage   by  the  common 

qneetion  had  been  referred  by  the  lords  law. 

to  the  judges,  and  Tindal,  C.  J.,  in        (o)  4  Comst.  280 ;  and  see  White  v. 

bdialf  of  i&  judges,  save  ^eir  unani-  Lowe,  1  Redfield,  875;  Davis  v.  Brown, 

moos  <^rimon  against  the  validity  of  the  1  Redfield,  269. 
■arriage,  and  AeU,  that  by  the  law  of        (to)  It  would  be  impossible  to  discuss 

England,  as  it  existed  at  the  time  of  this  subject  fully,  eittier  in  the  text  or 

the  marriage  act,  a  contract  of  mar-  in  the  notes,  without  occupying  too 

tiage  per  v^ba  de  praaenti  was  indisso-  large  a  space.  I  would  refer,  therefore^ 

table  between  the  parties  themselves,  to  a  very  elaborate,  and,  as  I  think, 

and  aiforded    to  either  of  them,  by  accurate  investigation  of  the  authori- 

to  the  spiritual  court,  the  ties  and  the  law,  in  Jacop's  Addenda  to 
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admitted  that  some  recent  decisions  seem  to  tend  strongly  in 
that  direction.  Such  is  a  late  case  in  Pennsylvania.  (wu>) 
It  would  seem  that  in  California  and  Oregon,  the  marriage  ui 
not  legal  unless  the  contract  be  declared  before  a  person 
authorized  to  solemnize  marriages,  and  in  the  presence  of 
two  witnesses,  (wx)  But  in  New  York  it  has  been  held  that 
an  agreement  to  enter  into  the  marrit^e  relation  constitutes 
marriage,  if  made  in  words  of  the  present  tense,  with  no 
especial  form  or  ceremony,  and  without  witnesses.  It  is  a 
civil  contract,  and  may  be  proved  as  any  other  contract 
may.  (wy)  A  view  substantially  similar  seems  to  be  taken 
in  Alabama,  (wz) 

It  may  be  remarked,  that  the  practice  of  the  courts  in  this 
country,  in  one  respect,  seems  directly  opposed  to  the  rule 
that  *'*'  if  the  contract  be  made  per  verba  de  fiUurOy  and  be 
followed  by  consummation,  it  amounts  to  a  valid  marriage, 
and  is  equally  binding  as  if  made  in  facie  ecclesice"  (pd)  For 
a  very  large  proportion  of  the  cases  in  which  an  action  is 
brought  for  breach  of  promise  of  marriage  come  within  this 
definition.  The  man  promised  marriage,  the  woman  accepted 
and  returned  the  promise,  and  thereupon  yielded  to  his 
wishes.  It  is  a  question,  which  we  have  already  considered, 
how  far  the  seduction  may  be  given  in  evidence,  in  this  action 
to  swell  the  damages ;  but  in  some  way  or  other,  if  the  fact 
exists  it  is  usually  brought  out.     Then  it  becomes  a  case 


Boper  on  Husband  and  Wife,  Vol.  IL        (uw)  Bissell  o.  Bissell,  66  Barb.  826 ; 

Ep.  446-476.    I  cannot  but  think  that    7  Abb.  (N.  T.)   Pr.  (w.  8.)  16.    See 
e  places  upon  strong  grounds  his  con-    also  on  this  subject,  Guardians  of  the 


elusion  that  a  contract  of  marriage  per  Poor  v.  Kathans,  2  Brews.  149 ;  Phjs- 

verba  de  prauentif  without  ceremony  or  ick's  estate,  id.  179. 
celebration  of  any  kind,  does  not  con-        {wz)  Campbell   v.  Gullatt,  48  Ala. 

Btitute  a  valid  marriage  at  common  law.  67. 

{ww)  In  this  case  it  is  heid,  that  the        (x)  In  Regina  v.  Millis,  10  CI.  &  F. 

contract  of  marriage  must  be  evidenced  684,  it   seemed  to   be  the  universal 

bj  words  in  the  present  tense,  uttered  opinion  that  marriage,  per  verba  de  fut- 

for  the  purpose  of  effecting  a  marria^ ;  uro  cum  cojpula,  and  marriage  per  verba 

but  no  particular  form  of  solemnization  de  prtesenttf  have  absolutely  tne  same 

before  officers  of  church  or  State  is  re-  validity,   force,  and   effect,  whatever 

quired.    Commonwealth  t;.  Stamp,  68  that  may  be.    Pratt,  J.,  in  Clayton  v, 

Penn.  St.  182.    But  in  the  absence  of  Wardell,  denies  this.    In  Starr  v.  Peck, 

all  proof  of  a  marriage  ceremony,  co-  1  Hill  (N.  Y.),  294,  there  is  a  dictum  to 

habitation  as  man  and  wife  was  not  the  effect  that  a  mere  agreement  to 

allowed   to  establish    a  marriage,  in  marry,  ciun  coptda,  is  a  valid  marriage ; 

Goldbeck  v.  Groldbeck,  3  Green,  42.  but  thvt  is  overthrown  in  Cheney  v. 

{wx)  Holmes  v.  Holmes,  1  Abb.  U.  Arnold,  16  N.  T.  846. 
8.686.  . 
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of  marrii^e,  if  it  be  indeed  law,  that  an  *  agreement  *  80 
to  marry,  per  verba  de  futuro^  followed  by  consumma^ 
tion,  constitutes  marriage.  But  such  a  defence  was  nevei 
made  by  the  party,  nor  interposed  by  the  court.  It  is  true 
that  the  man  would  not  be  likely  to  make  this  defence,  for  that 
would  be  to  acknowledge  himself  the  husband  of  the  plain- 
tiff. But  if,  in  such  an  action,  it  should  appear  that  the  par- 
ties had  celebrated  a  regular  marriage,  in  fade  ecclesice^  and 
were  unquestionably  husband  and  wife,  certainly  the  court 
would  not  wait  for  the  defendant  to  avail  himself  of  that 
&ct,  but  as  soon  as  it  was  clearly  before  them  would  stop  the 
case.  For  if  they  were  once  married,  no  agreement  of  both 
parties,  and  no  waiver  of  both  or  either,  would  annul  the 
marriage.  And  the  circumstance  that  this  objection  is  never 
made,  where  it  appears  that  there  was  a  mutual  promise  and 
subsequent  cohabitation,  would  go  far  to  show  that  the 
courts  of  this  country  do  not  regard  such  a  contract,  although 
followed  by  consummation,  as  equivalent  to  a  marriage  in 
which  the  formalities  sanctioned  by  law  or  usage  are  ob- 
served. It  might  be  added,  that  such  a  provision  as  that 
contained  in  the  Revised  Statutes  of  Massachusetts  (y) 
(which  has  been  elsewhere  enacted),  would  seem  to  be 
wholly  unnecessary,  if  words  of  present  contract,  with  con- 
summation, were  all  that  is  needed  to  render  marriage 
valid. 

In  a  case  in  Massachusetts,  (2)  the  court  say :  ^*  But  in  the 
absence  of  any  provision  declaring  marriage  not  celebrated  in 
a  prescribed  manner  or  between  parties  of  a  certain  age  abso- 
lutely void,  it  is  held,  that  aU  marriages  regularly  made 
according  to  the  common  law,  are  valid  and  binding,  although 
had  in  violation  of  the  specific  regulations  imposed  by  stat- 
ute."    This  language  differs  somewhat  from  any  used  else- 

(5)  C.  76,  {  2i.    The  proTision  con-  of  any  omission  or  informality  in  the 

tained  in  that  section  is  as  follows :  manner  of  entering  the  intention  of 

"  No  marriage  solemnized  before  any  marriage,  or  in  the  publication  of  the 

penion  professing  to  be  a  justice  of  the  banns ;  provided,  that  the  marriage  be 

peace,  or  a  minister  of  the  gospel,  shall  in  other  respects  lawf\il,  and  be  con- 

DC  deemed  or  a^udged  to  be  Toid,  summated  with  a  full   belief,  on  the 

nor  shall  the  validity  tliereof  be  in  any  part  of  the  persons  so  married,  or  uf 

way  a^KSted,  on  account  of  any  want  either  of  them,  that  they  have  been 

of  jurisdiction  or  authority  in  such  sup-  lawfully  joined  in  marriage/' 
polled  jnstice  or  minister,  or  on  account       (t)  Parton  v.  Herrey,  1  Gray,  119. 
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where,  but  it  leaves  the  qaestion  undetermined,  because  it 
does  not  decide  how  marriages  are  to  be  ^'  regularly 
*  81  made  according  to  the  *  common  law ; "  and  what  is 
more  important,  the  woixls  of  the  court  must  be  con- 
sidered in  reference  to  the  case  before  them,  which  was 
whether  a  marriage  otherwise  valid,  could  be  avoided  bj  the 
fact  that  the  wife  being  but  thirteen  years  of  age  was  mar- 
ried without  the  consent  of  her  parents,  which  marriage  the 
magistrate  was  on  that  account  prohibited  from  solemnizing, 
under  a  penalty.  The  court  determined,  that  in  Massachu- 
setts, the  common  law  rule  which  fixes  twelve  as  the  age  of 
consent  of  females,  and  fourteen  of  males,  prevails.  It  has 
been  held  in  Michigan,  that  if  a  man  marries  a  woman  who 
is  under  the  age  of  consent,  the  marriage  is  not  void  unless 
they  separate  before  she  reaches  that  age,  by  mutual  consent,  or 
unless  after  reaching  it  she  refuses  further  cohabitation,  (zz) 

But  a  precise  compliance  with  all  the  requirements  of  law 
has  not  been  deemed  necessary ;  and  as  to  some  important 
provisions  it  has  been  held  that  a  disregard  of  them  was  pun- 
ishable, but  did  not  vitiate  the  marriage ;  as  the  want  of 
consent  of  parents  or  guardians  where  one  party  is  a  minor, 
or  an  omission  of  the  publication  of  banns.  The  essential 
thing  seems  to  be  the  declaration  of  the  consent,  by  both  par- 
ties, before  a  person  authorized  to  receive  such  a  declaration 
by  law.  (a) 

It  is  held  in  Illinois,  that  where  persons  cohabit  as  man 
and  wife,  the  presumption  of  law  is  that  they  are  married, 
to  be  valid  until  overthrown  by  evidence,  (aa) 

Consent  is  the  essence  of  this  contract,  as  of  all  others. 
It  cannot  be  valid,  therefore,  if  made  by  those  who  had  not 
sufficient  minds  to  consent ;  as  by  idiots  or  insane  persons.  (V) 
Such  marriages  are  said  to  be  void  at  common  law,  and  by 

(xz)  People  V.  Slack,  16  Mich.  198.  8:  "If  an  Idiot  contracts  marriage  it 

(a)  Farton  v.  Hervey,  1  Gray,  119;  shall  bind  him/'  and  authorities  are 

Milford   V.  Worcester, '  7    Mass.   48 ;  cited  to  that  effect    And  in  Shafher  v. 

Ligonia  v,  Buxton,  2  Greenl.  102;  Lon-  The  State,  20  Ohio,  1,  it  was  hM,  that 

donderrr  p.  Chester,  2  N.  H.  268.  marriages  by  boys  under  18  and  girls 

(aa)  ifyatt  t;.  Myatt,  44  ni.  473.  under  14  years  of  age  are  iuTalid  nn- 

(6)  Elliott  r.  Gurr,  2  PhiUim.  19;  less  confirmed  by  cohabitation  subse- 

Browning  v.  Reane,  id.  69 ;  True  v.  quent  to  those  ages,  and  do  not  subject 

Ranney  1  Foster  (N.  H.),  52.    But  it  the  parties  marrying  to  the  punishment 

k  said  in  Vin.  Abr.  Marriage  (D),  pi.  of  bigamy  upon  remanying. 
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the  statutes  of  many  States.  But  it  is  also  held  that  the 
marriage  is  only  Toidable ;  and  if  it  be  not  set  aside  during 
the  husband's  life,  the  wife  becomes  entitled  at  his  death  to 
the  rights  of  a  widow.  (&()  It  is  certainly  better  that  the 
marriage  should  be  declared  void  by  a  competent  tribunal, 
after  a  judicial  ascertainment  of  the  facts.  Courts  having 
full  equity  powers  may  make  this  inquiry  and  decree.  (<;) 
But  some  of  the  States  have  provided  for  doing  this  by  com- 
mon-law courts. 

From  the  same  necessity  of  consent,  a  marri^e  pro- 
cured by  *  force  or  fraud  is  also  void ;  but  the  force  *  82 
and  fraud  must  be  certain  and  extreme,  ((f)  So  if 
another  husband  or  wife  of  either  of  the  parties  be  living,  (e) 
Bigamy,  or,  as  it  should  be  called,  polygamy,  is  an  indictable 
Offfence  in  all  the  States ;  but  exceptions  are  made  in  cases 
of  long  absence,  with  belief  of  the  death  of  the  party,  &c. 
But  these  exceptions  to  the  criminality  of  the  act  leave  the 
question  as  to  the  validity  of  the  second  marriage  as  they 
were  before.  (/)  So  if  the  parties  are  within  the  prohibited 
degrees  of  kindred.  (^)  The  age  of  consent  to  marriage,  by 
the  rules  of  the  common  law,  as  stated  by  Coke^  (A)  is  four- 
teen for  the  male,  and  twelve  for  the  female ;  these  rules  are 
borrowed,  perhaps,  from  the  Roman  law,  with  which  they 
agree;  although  the  Roman  law  appears  to  have  provided 

(66)  Wiser  v.  Lockwood,  42  Vt  720.  Bister,  though  void  bj  the  law  of  Mas- 

(e)  Wightroanv.Wightinan,4JohD8.  sachusetts,  is  not  incestuous  bj  the 

Ch.  SUB.    In  True  v.  Rannej,  1  Foster  law  of  nature,  and  was  not  void  b^  the 

(H.  H.),  6%  the  court   assumed   the  law  of  England  before  the  Statute  of  6 

power  of  declaring  a  marriage  null  for  Wm.  IV.  u.  64,  though  it  was  roidable 

unbecility  of  the  woman,  on  a  petition  by  process  in  the  ecclesiastical  court. 

of  her  next  friend.    So  also  in  a  case  In  Bonham  v.  Badgley,  2  Gilman,  622, 

of  ioaanity  of  the  wife  which  was  kept  it  was  decided,  that  a  marriage  between 

concealed  from  her  husband  by  her  a  man  and  the  daughter  of  his  sister, 

fnenda.    Keyet    p.  Keyes,    2   Foster  although  within  the  Levitical  degrees, 

(N.  H.),  661.  was  not  Toid,  but  only  Toidable;  that 

(d)  Dalrymple     v.    Dalrymple,     2  for  all  dyll  purposes  sudi  marriages 

Hagg.  Cons.  104 ;  Sulliyan  i;.  Sullivan,  are  ralid  until  sentence  of  nullity  or 

id.  2i6.  separation ;  and  that  this  sentence  can 

(<)  Riddlesden  v.  Wogan,  Cro.  £.  be  passed  only  during  the  lives  of  both 

86B;  Pride  v.  Earle  of  Bath,  1  Salk.  parties.    The   children,  therefore,  of 

120;  Martin'a  Hcdrs  9.  Martin,  22  Ala.  such  marriage,  after  the  death  of  either 

86.  PArty,  no  sentence  of  nullity  haying 

{/)  So  at  least  say  the  court  in  been   passed   before  such  death,  are 

Fenton  v.  Reed,  4  Johns.  63.  legitimate ;  and  if  the  husband  die,  the 

{f)  Suttou  p.  Warren,  10  Met.  461.  wife  may  have  her  dower. 

In  this  case  it  was  held,  that  the  inter-  (A)  Co.  Lit.  78  b.    And  see  Partoo 

marriage  of  a  man  and  his  mother's  v.  Hervey,  1  Gray,  119. 
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also  that  parties  were  marriageable  whenever  they  had  ar» 
rived  at  puberty.  If  the  marriage  take  place  when  one  is 
of  sufficient  age — as  the  husband  of  fifteen  —  and  the  other 
within  the  J^e  of  consent,  —  as  the  wife  of  ten,  —  when  the 
wife  reaches  twelve,  the  husband  may  disagree  and  annul  the 
maiTiage.  Such,  at  least,  is  the  rule  as  laid  down  by 
Coke.  (%)  He  adds,  that  they  cannot  disagree  before  the  age 
of  consent;  but  this  may  be  doubted;  and  the  General 
Statutes  of  Massachusetts  seem  to  assume  that  they  may 
disagree  within  nonage,  (u) 

The  consent  of  parents  or  guardians,  to  the  marriage  of 
minors,  is  required  by  the  Roman  law,  the  marriage  acts  of 
England,  and  by  the  statutes  of  some  of  our  States;  but 
not  by  common  law,  nor  in  England  until  the  Statute  of  26 
Geo.  11.  c.  33.  The  English  statute  makes  the  mar- 
*  83  riage  of  minors,  without  such  *  consent,  absolutely  void. 
In  this  country  that  would  depend  upon  the  statutes 
of  the  several  States.  Generally,  if  not  imiversally,  the 
marriage  would  be  held  valid,  although  the  person  celebrat- 
ing it  might  be  punishable.  (/) 

It  has  been  held  in  England,  that  a  marriage,  not  lawfully 
celebrated,  by  reason  of  the  fraud  of  one  of  the  parties, 
shall  yet  be  held  valid  in  favor  of  the  innocent  party.  As 
in  case  of  a  misnomer  of  the  wife  by  the  husband's  fraud,  (i) 
So  where  the  husband  falsely  imposed  upon  the  wife  a  forged 
or  unauthorized  license,  and  a  pretended  clergyman,  (l)    In 

(i)  Co.  Lit.  79  b.  of  fraud.     Hefler  v.  Heflfer,  Tree  v. 

hi)  Ch.  107,  §  8.  Quin.  and  Mayhew  v.  Mayhew,  de- 

\j)  It  has  been  so  decided  in  Massa-  cided  by  the  same  jadge,  are  also  cited 

chusetta.    Parton  v.  YLetyey^  1  Gray,  in  the  same  note.    In  these  there  was 

119.  an  error  of  the  name,  but  the  marriages 

(k)  King  V,  Wroxton,  4  B.  &  Ad.  were  not  annulled.    From  all  the  cases 

640.    It  is  hdd  in  this  caae  that  a  mar-  taken  together,  it  might  perhaps  lie 

riage  is  not  void  because  the  banns  inferred,  that  a  mere  error  in  the  name 

were  published  under  false  names,  un-  would   not    make   a    marriage    void 

less  both  parties  were  privy  to  such  (especially  if  a  name  acquired  by  repu- 

false    publication.    See  also    King  v.  tation  were  used),  unless  there  were 

Billingshurst,  8  M.  &  Sel.  260.    In  a  circumstances  of  fraud,  or  other  ob- 

note  to  this  case  are  given  at  length  jection.    But  in  Ccme  v.  Burt,  1  Ha^g. 

Frankland    v,  Nicholson,    Pougett   v.  Cons.  488,  Sir  W»  Scott  seems  to  insist 

Tompkins,  and  Mather  v.  Ney,  decided  that  it  is  essentially  necessary  that  the 

by  Sir  W.  Scott,  in  all  of  which  the  banns  should  be  published  in  the  true 

banns  were  erroneous  in  the  name  of  names. 

one  of  the  parties,  and  the  marriage        (/)  Dormer  v.  Williams,  1  Curteis, 

was  declarea  void  ab  initio.    But  in  the  870 ;  Lane  v,  Goodwin,  4  Q.  B.  861 

two  first  cases  there  were  circumstances  Clowes  u.  Clowes,  8  Curteia,  18& 
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the  statutes  of  some  of  the  States  there  are  provisions  to  the 
same  effect. 

The  opueration  of  the  lex  loci  upon  marriage  and  the  rights 
of  the  married  parties,  have  given  rise  to  some  questions, 
which  we  shall  consider  when  we  treat  of  the  Law  of  Place 


SECTION   V. 

DIVOBOB. 

Neither  the  courts  of  common  law  nor  the  equity  courts  of 
England,  decree  divorce.  Almost  all  questions*  of  marriage 
were,  until  recently,  decided  by  the  spiritual  courts,  having 
been  originally  under  the  cognizance  and  jurisdiction  of 
the  bishops.  The  *  spiritual  courts  sometimes  decreed  •  84 
that  a  marriage  was  void  ah  initio^  and  sometimes  granted 
a  divorce  from  bed  and  board,  but  never  a  divorce  from  the 
bond  of  marriage.  This  complete  .divorce  formerly  occurred 
in  England  only  when  Parliament,  by  a  private  act  made  for 
the  case,  annulled  a  marriage.  But  in  1857,  by  the  Statute 
of  21  Vict.  ch.  85,  a  new  court  was  established,  under  the 
name  of  "  The  Court  for  Divorce  and  Matrimonial  Causes." 
To  this  court  is  given  the  power  exercised  by  Parliament  of 
granting  divorces,  and  all  the  jurisdiction  over  matrimonial 
questions  formerly  vested  in  the  ecclesiastical  courts.  The 
statute  also  prescribes  the  grounds  on  which  divorces  may  be 
granted ;  and  it  permits  the  husband  to  obtain  a  divorce  for 
the  wife's  adultery;  but  the  wife  can  obtain  divorce  only 
when  the  husband's  adultery  is  accompanied  with  cruelty,  or 
other  aggravations  which  the  statute  specifies. 

Very  early  in  the  settlement  of  New  England,  as  we  learn 
from  Mather's  Ms^nalia,  the  question  was  put  to  the  clergy 
whether  adultery  was  a  sufficient  cause  for  divorce ;  and  they 
answered  that  it  was.  The  courts  of  law  thereafter  decreed 
divorce  in  such  cases,  and  this  law  and  practice  became 
nearly  universal  through  this  country.  For  many  years, 
however,  a  divorce  a  vinculo  was  granted  for  no  other  cause 
than  adultery,  the  law  being  made  to  conform  to  what  was 
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regarded  as  the  positive  requirement  of  Scripture.  At 
length,  however,  the  severity  of  this  rule  was  modified. 
Divorce  a  vintnUo  was  permitted  for  other  oauses ;  as  deser- 
tion, cruelty,  sentence  to  long  imprisonment,  and  the  like. 
The  law  and  practice  in  this  respect  diGEer  in  the  different 
States,  being  precisely  alike  in  no  two  of  them,  (m)  And  in 
some,  the  faciliiy  of  obtaining  a  divorce  has  certainly  been 
carried  quite  far  enough. 

In  nearly  if  not  quite  aU  the  States,  desertion  for  a  longer 
or  shorter  period  (sometimes  called  abandonment)  is  a  ground 
of  divorce.  Mere  absence  is  not  enough,  as  the  desertion 
must  be  wilful,  (mm)  In  California  it  is  held  that  absence 
implies  desertion,  if  unexplained,  (mn)  Generally,  there 
must  be  afELrmative  proof  of  its  character.  Hence,  an  agree- 
ment to  separate,  either  express,  or  inferable  from  conduct  or 
language,  is  a  bar  to  the  divorce,  (mo)  So  conduct  which 
would  naturally  lead  to  a  separation,  or  would  justify  it,  is 
also  a  bar.  (mp)  But  if,  after  such  consent,  there  is  an  hon- 
est desire  for  a  restitution  of  conjugal  relations,  duly  ex- 
pressed and  manifested,  the  earlier  consent  to  separation  does 
not  bar  the  divorce,  (mq)  And  a  refusal  to  accompany  the 
husband  in  a  change  of  residence,  would  bar  him  from  ob- 
taining a  divorce  on  account  of  the  separation,  if  the  refusal 
were  reasonable ;  but  otherwise  it  would  be  desertion,  (mr) 
In  a  late  English  case,  desertion  was  held  to  begin  not 
when  cohabitation  actually  ceased,  but  when  the  husband 
determined  to  abandon  his  wife  and  live  with  another 
woman,  (ms) 

(m)  Under  the  statute  of  Pennsyl-  (mn)  Morrison  o.  Morrison,  20  CaL 

Tania,  allowing   divorce  to  the  wife  481. 

when  the  husband  has  "ofl^red  such  {mo)  Jones  v.  Jones,  18  Ala.  146; 

indignities  to  her  person  as  to  render  Simpson  v.  Simpson,  81  Mo.  24;  Crow 

her    condition    intolerable,    and    life  v.  Crow,  28  Ala.  688. 

burdensome,  and  thereby  forced  her  to  {mp)  Wood  v.  Wood,  6  Iredell,  681 ; 

withdraw  from  his  home  and  family,"  Fellows  v.  Fellows,  81  Me.  842 ;  Sykes 

it  has  been  held,  that  a  single  act  of  v.  Halstead,  1  Sandf.  488 ;  Levering  e. 

violence,  such  as  pulling  or  twisting  Levering,  16.  Md.  218. 

her  nose,  though  done  in  rudeness  and  {mg)  l^shli  v,  FisliU,  2   Litt.  827; 

anger,  does  not  bring   the  husband  Fulton  v.  Fulton,  86  Miss.  617 ;  Han- 

within    the    provisions    of    the    act.  bury  v,  Hanbury,  29  Ala.  719. 

Richards  i;.  Richards,  87  Penn.  St.  226.  {mr)  Gleasont?.  Oleason,  4  Wise.  64; 

{mm)  Cook  v.  Cook,  2  Beasley,  268;  Hardenburgh  o.  Hardenburgh,  14  CaL 

Fidge  V.  Piflge,  8  Met.  266;  M'Coy  v.  664. 

M'Coy,  3  Ind.  656;  IngersoU  v,  Inger-  {mi)  Gatehouse  v.  Gatehouse,  Law 

soli,  13  Wright,  249;  Word  v.  Word,  Rep.  1  P.  &  D.  881.    So  also  in  FheUn 

29  Ga.  281.  v.  Phdan,  12  Fia.  449. 
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A  divorce  a  vinculo  annuls  the  marriage  altogether ;  and  it 
restores  the  parties  to  all  the  rights  of  unmarried  persons, 
and  reUeves  them  from  all  the  liabilities  which  grew  out  of 
the  marriage,  except  so  far  as 'may  be  provided  by  statute, 
or  made  a  part  of  the  decree  of  divorce  by  the  courts.  Thus, 
it  is  a  provision  of  some  of  our  State  statutes  on  this  subject, 
that  the  guilty  parly  shall  not  many  again.  And  the  court 
generally  have  power  to  decree  terma  of  separation,  as  to 
alimony,  care  and  possession  of  children,  and  the  like ;  and 
this  decree  is  subject  to  subsequent  modification,  (mf) 

As  to  the  cruelty  for  which  divorce  wiU  be  granted,  while 
it  seems  to  be  generally  held  that  it  must  be  a  cruelty  which 
affects  *^  life  or  limb  or  health,^'  it  is  also  held  that  this  may 
be  by  any  treatment,  or  even  mere  words,  which  are  such  as 
may  affect  the  healtii.  (mu)  In  i^actice,  proper  precautions 
are  used  to  prevent  a  divorce  from  being  obtained  by  coUu- 
sion ;  it  not  being  granted  merely  upon  the  consent  or  on  the 
de&ult  of  the  party  charged,  but  only  on  proof  of  the  cause 
alleged,  (n) 

*  It  has  been  held  very  distinctly,  (p}  and  quite  as  *  86 
emphatically  denied,  (p^  that  the  adultery  of  the  wife, 
when  insane,  is  a  sufficient  cause  for  a  divorce  a  vineulo. 

A  suit  or  petition  for  divorce  for  adultery  will  not  be 
granted,  if  there  be  proof  of  connivance  or  collusion,  Cpp) 


!; 


imt)  Cox  V.  Cox,  25  Ind.  80S.  ooUtuion,  the  defendant's  confession! 
■M )  Bailey  v.  Bailey,  97  Mass.  681 ;  are  held  sufficient.  Billings  v,  Billings, 
Odour  p.  Odour,  86  Ga.  286.  11  Pick.  461 ;  Vance  v.  Vance,  8  Greenl. 
(ii)  Indeed,  so  carefal  are  the  courts  182;  Owen  v,  Owen,  4  Hagg.  Ecc.  S^l. 
to  guard  against  any  coUusion  between  6o  the  record  of  the  connction  of  the 
the  parties,  one  of  whom  has  applied  party  upon  an  indictment  for  the  same 
for  a  diTorce,  that  although  the  respon-  offence  is  admissible  idter  de&ult,  and 
dent  be  de&ulted,  yet  the  alleged  cause  is  suffident  proof  of  the  marriage  and 
of  diTorce  must  be  as  distinctly  and  the  crime.  Randall  v.  Randidl,  4 
latisfactorily  proved  as  in  other  in-  Greenl.  826 ;  Anderson  r.  Anderson,  id. 
stances.  So  likewise  must  the  fact  of  100.  Unless  such  conviction  was  had 
marriage.  Willianu  p.  Williams,  8  upon  the  testimony  of  the  wife,  as  it 
Greenl.  136.  And  a  divorce  a  vinculo,  might  have  been  where  the  charge  in 
for  the  adulteiy  of  the  husband,  has  the  indictment  was  an  assault  and  bat- 
been  fluently  refused  where  the  only  tery  upon  her.  Woodruff  v.  Woodrui!^ 
proof  was  the  defendant's  admission  of  11  Me.  476. 

the  Hcu    Holland  v.  Holland,  2  Mass.  (o)  Matchin  v.  Matohin,  6  Penn.  St 

IM ,  Baxter  v.  Baxter,  1  id.  846.    And  882. 

tbls  if  done  to  avoid  the  possibility  of  (p)  19!chols  v.  Nichols,  8.  Ct.  of  Vt 

eollofion.    But  if  it  distinctly  appear  18GB,  21  Law  Rep.  494. 

that  the  confessions  were  given  under  {pp)  There  is  a  strong  recent  case  on 

dicomstanoes  showing  there  was  no  fh^  sulyect  in  Adams  v.  Adams,  Law 
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or  of  condonation  by  the  petitioning  party.  The  general 
meaning  of  condonation,  as  an  English  word,  is  forgiveness ; 
but  it  has,  as  a  law  term  and  used  in  this  connection,  a  tech- 
nical meanmg;  it  is,  forgiveness  proved  by  the  continued 
cohabitation  of  the  parties  after  the  guilt  of  the  defendant  is 
made  known  to  the  petitioner.  It  would  seem  only  just  to 
apply  this  rule  with  much  less  severity  to  the  wife,  who  may 
be  constrained  by  many  reasons  to  continue  for  a  time  with 
the  guilty  husband  ;  whereas  a  husband  is  under  no  such 
necessity,  and  should  renounce  all  cohabitation  with  a  wife 
whom  he  knows  to  be  an  adulteress ;  and  that  a  disregard 
of  this  requirement  would  bar  his  divorce  is  well  set- 
tled, (pq) 

The  courts  may  also  decree  a  divorce  a  mensa  et  thoro ; 
and  this  kind  of  divorce  was  once  the  most  common.  But 
most  of  the  causes  which  formerly  only  sufficed  for  a  divorce 
from  bed  and  board,  are  now  very  generally  made  sufficient 
for  a  divorce  from  the  bond  6{  marriage.  In  general,  a 
woman  divorced  from  the  bed  and  board  of  her  husband, 
acquires  the  rights,  as  to  property,  business,  and  contracts, 
of  an  unmarried  woman.  And  her  husband  is  freed  from 
his  general  obligation  to  maintain  her,  the  courts  having 
power,  which  they  usually  exercise,  of  decreeing  such  main- 
tenance from  the  husband  as  his  means,  and  the  character 
and  circumstances  of  the  case  render  proper.  (^) 

Kep.  1  P.  &  D.  888.    See  also  Baylis  v.  maintain  her  righto  bj  rait,  whether 

Bajlis,  Law  Rep.  1  P.  &  D.  896.  for  injuries   done   to   her   person   or 

{pq)  TumbuU  v.  Tumbnll,  28  Ark.  property,  or  in  regard  to  contracts  ex- 

616 ;  Thomas  v.  Thomas,  2  Cold.  128.  press   or    implied    arising    after   the 

{q)  Dean  v.  Richmond,  6  Pick.  461,  dirorce;  and  that  she  shall  not  be 
where  it  was  hdd,  that  a  wife  dirorced  obliged  to  join  her  husband  in  such 
a  mensa  et  thoro  may  be  sued,  or  sue,  as  suit ;  and  to  the  same  extent  she  is 
Kfeme  sole,  Parker,  C.  J.,  in  deliyering  liable  to  be  sued  alone,  she  being  to  all 
the  opinion  of  the  court,  after  quoting  legal  intento  a  feme  sole  in  regard  to 
from  2  Kent,  Com.  186,  as  "a  recently  subjecto  of  this  nature.  Such,  how- 
published  book,  which  I  trust,  from  the  ever,  is  not  the  law  of  England,  it 
eminence  of  its  author,  and  the  merits  having  been  recently  decided  that 
of  the  work,  will  soon  become  of  com-  coverture  is  a  good  plea,  notwithstand- 
mon  reference  in  our  courts,"  says :  ing  a  divorce  a  menaa  et  thoro.  Lewis 
"  So  far  as  this  opinion  relates  to  the  v.  Lee,  8  B.  &  C.  291.  But  the  dif- 
fiase  of  divorce,  we  fully  concur  with  ference  in  the  administration  of  their 
him,  and  are  satisfied  that,  although  law  of  dirorce  and  ours,  and  the  power 
the  marriage  is  not  to  all  purposes  dis-  of  the  Court  of  Chancery  there  to  pro- 
solved  by  a  divorce  a  mensa  et  thoro,  it  tect  the  suffering  party,  will  suffidentlpr 
is  so  far  suspended  that  the  wife  may  account  for  the  seeming  rigor  of  thea 
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The  law  applying  to  foreign  diyorces  is  considered  in  our 
chapter  on  the  Law  of  Place. 

oommon  law  on  this  subject  If  the  chief  reason  for  denying  her  the  right 
husband  is  not  liable  for  tiie  debts  of  to  sue  alone  fkils."  See  abo  Pieroc  8^ 
tha  wUe,  after  a  dirocoe  a  mmua,  tha    Bumham,  4  BCet  808. 
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•86  •CHAPTER   XI. 

BAILMENT. 

The  Law  of  Bailment  has  received  in  modem  times  a  more 
systematic  arrangement  than  formerly,  and  a  more  profound 
and  accurate  investigation  into  its  principles.  But  it  was 
always,  though  not  under  the  same  name,  a  branch  of  the 
common  law,  and  some  of  its  principles  are  as  ancient  as  any 
part  of  that  law.  Sir  WUliam  Jone%  speaks  of  it  as  referred 
to  in  the  books  of  Moses,  and  as  quite  fully  developed  among 
the  Greeks.  But,  in  fact,  much  law  on  the  topics  which  are 
now  considered  under  the  head  of  Bailment,  must  exist  in  all 
nations  who  make  any  approach  to  civilization.  For  there 
must  always  be  something  of.  borrowing,  lending,  hiring,  and 
of  keeping  chattels,  carrying  or  working  upon  them,  for 
another ;  and  all  this  is  embraced  within  Bailment.  The  word 
is  from  the  Norman  French  baillery  to  deliver.  Whatever  is 
delivered  by  the  owner  to  another  person,  in  any  of  the  ways 
or  for  any  of  the  purposes  above  mentioned,  is  bailed  to  him ; 
and  the  law  which  determines  the  rights  and  duties  of  the 
parties,  in  relation  to  the  property  and  to  each  other,  is  the 
law  of  Bailments. 

Sir  William  Jones^  in  1781,  published  his  brief  essay  on 
the  Law  of  Bailments.  This  work  first  gave  to  the  subject 
systematic  form.  It  was  at  that  time  eminently  useful,  and 
has  always  been  celebrated.  As  a  literary  and  philosophical 
production,  manifesting  much  learning  in  the  Roman  civil 
law,  it  has  great  merit ;  but,  as  a  law-book  for  present  use, 
it  now  possesses  less  value.  In  the  2  Anne,  Lord  Solty  in 
the  case  of  Coggs  v.  Bernard,  (a)  laid  the  foundations  of 

(a)  2  Ld.  Ray  m.  909.    This  oele-  foundation  of  the  Law  of  Bailment  for 

brated  case  is  referred  to  in  the  great  England.    He  borrows  most,  perhaps 

migoritj  of  subsequent  cases  which  re-  all,  of  his  principles  from  the  civil  law. 

late  to  the  responsibility  of  a  bailee.  And  he  gare  at  once  a  proof  of  the 

In  this  case,  that  eminent  judge,  Sir  wisdom  of  that  law,  ana  of  his  own 

John  HoUf  may  be  said  to  hare  laid  the  sagacity  in  seudng  those  of  its  prin* 
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this  sjatem  of  *  Iclw,  bnilding  it,  however,  on  piinciples  *  87 
deduoiUe  horn  or  hacmomzixig  with  existiag  English 
juiisprndence,  although  he  used  an  arrangement  and  nomen'* 
elatuie  borrowed  from  the  civil  law. 

A  bailee  is  always  responsible  for  the  property  delivered  to 
him ;  but  the  degree  and  measure  of  this  responsibility  vary 
from  one  extreme  to  another.  He  is  bound  to  take  care  of 
the  property ;  but  the  question  always  occurs,  What  care  ?  It 
18  obviously  impossible  to  measure  the  requirement  of  care 
with  exact  precision*  But,  for  their  assistance  in  doing  this, 
eoorts  have  established  three  kinds  or  degrees  of  care^  as 
standards.  There  is,  perhaps,  no  better  deiinition  of  these^ 
than  that  given  by  Sir  William  Jones.  First,  slight  care, 
which  is  that  degree  of  care  which  every  man  of  common 
sense,  though  very  absent  and  inattentive,  applies  to  his  own 
affairs ;.  secondly,  ordinary  care,  which  is  that  degree  of  care 
which  every  person  of  common  and  ordinary  prudence  takes 
of  hia  own  concerns ;  thirdly,  great  care»  which  is  the  degree 
of  care  that  a  man  remarkably  exact  and  thoughtful  gives  to 
the  securing  of  his  own  property.  It  is  obvious  that  the 
degree  of  care  required  measures  the  degree  of  negligence 
which  makes  the  baQee  responsible  for  loss  of  or  injury  to 
the  thing  bailed.  There  are,  therefore,  three  degrees  of  neg- 
ligence. The  absence  of  slight  care  constitutes  gross  negli- 
gence; the  absence  of  ordinary  care  constitutes  ordinary 
negligence  ;  the  absence  of  great  care  constitutes  slight  neg- 
ligence. The  general  purpose  of  the  Law  of  Bailment  is  to 
ascertain  whenever  loss  of  or  injury  to  a  thing  bailed  occurs, 
to  what  degree  of  care  the  bailee  was  bound,  and  of  what 
d^ree  of  negligence  he  has  been  guilty,  (i) 

For  this  purpose  bailees  are  sometimes  distributed  into 
three  general  classes,  corresponding  with  the  three  degrees 
of  care  and  negligence  already  referred   to.    The  first  of 

ctplet  which  had  been  adopted  by  or  (b)  For  an  able  criticiflm  upon  the 

were  appUoable  to  the  common  Uw,  definitions  and  classification  of  negU- 

and  In  atathig  them  with  great  aoceraoy  genoe,  see  Steamer  New  World  t;.  King, 

of  definition,  and  with  the  modifications  16   How.  469.     See    also,   Bljtlie  v, 

reqaired  to  adapt  them  to  the  common  Waterworks,  86  £.  L  &  £.  506 ;  a.  c.  11 

law.    8o  that  they  have  passed  throngh  £zeh.  781 . 
all  tobeeqnent  adjudications  with  bnt 
Itttte  cMential  ehanga. 

[95] 


*  88  THB  LAW  or  COIITBAOTS.  [BOOK  HE. 

*  88  these  is,  where  *  the  bailment  is  for  the  benefit  of 
the  bailor  alone.  In  this  class  but  slight  care  is  required 
of  the  bailee,  and  he  is  responsible  only  for  gross  negligence. 
The  second  is,  where  the  bailment  is  for  the  benefit  of  the 
bailee  alone.  In  this  class  the  greatest  care  is  required  of 
the  bailee,  and  he  is  responsible  for  slight  negligence.  The 
third  is,  where  the  bailment  is  for  the  benefit  both  of  bailor 
and  bailee.  In  this  class,  ordinary  care  is  required  of  the 
bailee,  and  he  is  responsible  for  ordinary  negligence.  We 
shall  also  see,  presently,  that  there  are  bailees  of  whom  the 
utmost  possible  care  is  required,  and  who  are  responsible  for 
the  slightest  possible  negligence,  and  others  who  are  respon* 
sible  when  guilty  of  no  negligence  whatever. 

Courts  and  writers  have  sometimes  spoken  of  gross  negli- 
gence as  the  same  thing  as  fraud ;  but  this  is  inaccurate,  (e) 
There  are  bailees  who  should  not  be  held  responsible  but  for 
the  grossest  negligence,  and  it  is  often  dijficult  to  distinguish 
between  such  cases  and  those  where  there  is  reasonable  sua- 
picion  of  fraud ;  for  such  negligence  generally  justifies  such 
suspicion.  But  that  the  law  makes  this  distinction  is  cer- 
tain. 

There  have  been  many  different  classifications  of  the  kinds 
of  bailments ;  (d)  but  we  prefer  and  shall   use  that   of 

(e)  In  the  cue  In  re  Hall  &  Hinds,  2  HoU,  in  Coggs  v,  Bernard,  sajs,  thai 

Man.  &  G.  862,  Tindal,  C.  J.,  says :  gross  negligence  is  looked  upon  as  evi- 

"  Lata  citlpa  or  crassa  ntgUgentia,  both  denoe  of  fraud,  he  adopts  a  rule  of  the 

hy  the  civil  law  and  our  own,  approzi-  civil  law ;  he  does  not  mean  that  this 

mates  to,  and  in  many  instances  cannot  evidence  is  conclusive ;  or,  that  if  it  be 

be  distinguished  from,  ddus  malu»  or  rebutted,  and  the  negligence  cleared 

misconduct."    There  may  be  instances  from  all  stain  of  actual  firaud,  it  will 

in  which  these  cannot  be  discriminated  not  remain  gross  negligence.    In  other 

In/icf,  but  they  are  entirely  distinct  in  words,  gross  negligence  is  not  fraud  by 

law.    In  Wilson  v.  T.  &  M.  Railroad  inference  of  law,  but  may  go  to  a  jury 

Co.  11  Gill  &  J.  68,  79,  the  court  say :  as  evidence  of  fraud. 
"We  do  not  think  that  gross  negligence        (d)  There  are  two  dassilleations  of 

would,  in  construction  of  law,  amount  the  various  kinds  of  bailments  which 

to  fraud,  but  was  only  evidence  to  be  have  become  very  celebrated  in  the 

left    to    the   jury,  from  which    they  English  and  American  law— > that  of 

might  infer  fhiad,  or  the  want  of  bona  Lord  HoU,  in  the  case  of  Coggs  v.  Ber- 

fides"    In  Goodman  v.  Harvey,  4  A. &  nard,  supra,  and  that  of  Sir  William 

E.  876,  Lord  Denman  says :    "  Gross  Jones,  in  his  essay  on  bailments.    We 

negligence  may  be  evidence  of  mala  shall  give  them  both  in  their  author's 

/&(M9,  but  it  is  not  the  same  thing."  own  language.    Lord  HoWs  is  as  fol- 

This   is  quoted  with  approbation   in  lows:   "There   are,"  says   he,  "six 

Jones  r.  Smith,  1  Hare,  71,  and  Vice-  sorts  of  bailments.    The  first  sort  of 

Chancellor    )Vi(fram  adds :  "  The  doc-  bailment  is,  a  bare  naked  bailment  of 

trines  of  law  and  equity  upon  this  point  goods,  delivered  by  one  man  to  another 

ought  to  be  concurrent."    When  Lord  to  keep  for  the  use  of  the  bailor;  and 
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Sip  WiUiam  *  Jones,  which  varies  somewhat  from  Lord  *  89 
H0IV9.    And  we  shall  speak  successiyely  of 

Fiist,  Depositum,  or  deposit  without  compensation  or 
reward. 

Second,  Mandatum,  or  .gratuitous  commission,  wherein 
the  mandatary  agrees  to  do  something  with  or  about  the 
thing  bailed. 

Third,  Cohhodatum,  or  loan,  where  the  thing  bailed  is 
lent  for  use,  without  pay,  and  is  to  be  itself  returned. 

Fourth,  PiGNTJS,  or  pledge,  where  the  thing  bailed  is  secu- 
rity for  debt. 

Fifth,  LooATio,  or  hiring,  for  a  reward  or  compensation. 

this  I  call  a  depositum,  and  it  is  that  reason,  hare  added  a  Bevmth,  since  the 

•ort  of  bailment  which  is  mentioned  in  Jifth  is  capable  of  another  subdivision. 

Boothoote's  case.    The  second  sort  is,  I  acknowledge,  therefore,  but  Jive  spe« 

when  goods  or  chattels  that  are  useful  cies  of  bailments,  which  I  shall  now 

are  lent  to  a  friend  ffratts  to  be  used  by  enumerate  and  define,  with  all  the  Latin 

him ;   and  this  is  called  cammodatum,  names,  one  or  two  of  which  Lord  Holt 

because  the  thing  is  to  be  restored  m  has  omitted.    1.  Depositum,  which  is 

The  third  sort  is,  when  goods  a  naked  bailment,  without  reward,  of 

left  with  the  bailee  to  be  used  hy  floods,  to   be  kept  for  the  bailor.    2. 

for  hire;   this  is  called  ioottlio  et  Mandatcm,  or  commistionf  when  the 

ttamiteti;  and  the  lender  is  called  hca-  muidatary  undertakes,  without  recom- 

for,  and  the  borrower  conductor.    The  pcmse,  to  do  some  act  about  the  things 

fourth  sort  is,  when  goods  or  chattels  bailed,  or  simply  to  oarrif  them ;  and 

■re  deliTered  to  another  as  a  pawn,  to  hence  Sir  Henry  Finch  diVides  bailment 

be  a  security  to  him  for  money  bor-  into  two  sorts,  to  keep,  and  to  employ. 

rowed  of  him  by  the  bailor ;  and  this  8.  Commodatum,  or  loan  for  ute  ;  when 

is  called  in  Latin  vadium,  and  in  Eng-  goods  are  bailed,  without  pay,  to  be 

lish  a  pawn  or  pledge.    The  fifth  sort  is,  used  for  a  certain  time  by  the  bailee. 

when  goods  or  chattels  are  deliTered  to  4.  Pionori  Aocbptum,  when  a  thing 

be  carried,  or  something  is  to  be  done  is  bailed  by  a  debtor  to  his  creditor  in 

about  them,  for  a  reward  to  be  paid  by  pledge,  or  as  a  security  for  the  debt 

the  person  who  delivers  them  to  the  6.  Looatuic,  or  hiring,  which  is  always 

bailee,  who  is  to  do  the  thing  about  for   a  rmoard;  and    this    bailment  is 

them.    The  sixth  sort  is,  when  there  either,   1.  Locatio  rei,  by  which  the 

is  a  delivery  of  goods  or  chattels  to  hirer  gains  the  temporary  use  of  the 

•omebody,  who  is  to  carry  them  or  do  thina;  or,  2.  Looatio  opens  faeiendi,  when 

something  about  them  ffratis,  without  work  and  labor,  or  care  and  pains,  are  to 

any  reward  for  such  his  work  or  car-  be  performed  or  bestowed  on  the  thing 

riaoB."     Upon   this  classification    8ir  dehvered ;  or,  8.  Locatio  operis  mercium 

Wuiiam  Jones  has  made  the  following  v^iendantm,  when  goods  are  bailed  for 

observations  :    "  His  division  of  ball-  the  purpose  of  being  carried  from  place 

ments  into  six  sorts  appears,  in  the  first  to  place,  either  to  a  public  carrier,  or  to 

plaoe,  a  little  inaccurate ;  for,  in  truth,  ^nrivale  person."  See  Jones  on  Bailm. 

ba  Jfik  sort  is  no  more  than  a  branch  80. 
of  BIS  third,  and  he  might,  with  equal 
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SECTION   I. 

DBPOSirUH. 

Wliere  a  thing  is  placed  with  a  depositary,  to  be  kept  for  a 
time,  and  returned  when  called  for,  the  depositary  to 

•  90  have  no  *  compensation,  the  benefit  of  the  transaction 
is  wholly  on  the  side  of  the  bailor,  and  the  bailee  is 

liable  only  for  gross  negligence.  Qe)     By  the    Roman  law 

(e)  This  has  been  the  clearly  estab-  the  knowledge  of  any  of  the  directors, 
lished  law  ever  since  the  case  of  Coggs  or  niembers  of  the  corporation.  The 
V.  Bernard.  Lord  Cohe,  however,  in  deposit  in  question  was  kept  in  the 
Southcote's  case,  4  Rep.  88  b,  and  in  vaalt,  in  the  same  manner,  and  with 
Co.  Lit.  89  a,  laid  down  a  different  rule,  the  same  care,  as  other  special  deposits, 
He  stated  the  law  to  be,  that  a  gratui-  and  as  the  specie  of  the  bank  ;  and  the 
tous  bailee  must  answer  for  the  goods  cashier  and  the  clerk  sustained  fair 
delivered  to  liim  at  his  peril,  unleBS  he  reputations,  until  the  time  of  their  ab- 
has  made  a  special  agreement  to  take  sconding.  The  court  held  tliat  the  bank 
such  care  of  them  onJy  as  he  takes  of  was  not  liable.  And  Parker,  C.  J., 
his  own  goods  ;  "  for  to  be  kept  and  to  said :  "  The  dictum  of  Lord  Coke,  that 
be  safelv  kept  is  all  one  in  law."  But  the  bare  aooeptanoe  of  goods  to  keep 
the  profession  seem  never  to  have  been  implies  a  promise  to  keep  them  safely, 
satisfied  witli  Lord  Coke*8  rule.  Fomt  so  that  the  depositary  will  be  liable  for 
was  denied  to  be  law  in  83  Car.  IL  by  loss  by  stealth  or  accident,  is  entirely 
Pemberionf  C.  J.,  in  the  case  of  Kex  v,  exploded ;  and  Sir  W*  Jonee  insists 
Hertford,  2  Show.  172,  and  again  in  18  that  such  a  harsh  principle  cannot  be 
Wm.  III.  by  Holt,  C.  J.,  in  the  case  of  inferred  from  Southcote's  case,  on 
Lane  v.  Cotton,  12  Mod.  472,  487  ;  and  which  Lord  Coke  relied ;  the  judgment 
finally  it  was  expressly  overruled  by  in  that  case,  as  the  modem  civilian 
the  whole  Court  of  Queen's  Bench,  in  thinks,  being  founded  upon  the  partio- 
2  Anne,  in  the  case  of  Coggs  v,  Ber-  ular  state  of  the  pleadings  from  which 
nard.  And  Holt,  C.  J.,  in  the  latter  it  might  be  infenred,  either  that  there 
case,  said,  that  the  rule  stated  in  the  was  a  special  contract  to  keep  safely, 
text  had  always  been  acted  upon  at  or  gross  negligence  in  the  depositary. 
Guildhall,  contrary  to  the  opinion  of  But  as  the  judges,  Gatodjf  and  Clenak, 
Lord  Coke,  particularly  during  all  of  who  alone  decided  that  cause,  said,  that 
Chief  Justice  Pemberton's  time,  and  the  plaintiff  ought  to  recover,  because 
ever  since.  The  whole  matter  of  the  it  was  not  a  special  bailment,  by  which 
liability  of  a  depositary  was  much  dis-  the  defendant  accepted  to  keep  them 
cussed  in  the  case  of  Foster  v.  The  as  his  own  proper  goods,  and  not  other- 
Essex  Bank,  17  Mass.  479.  The  facts  wise ;  the  inference  which  Lord  Coke 
in  that  case  were,  that  the  plaintitfs  drew  from  the  decision,  that  a  promise 
testator  had  deposited  at  the  Essex  to  keep  implied  a  promise  to  keep 
Bank,  for  safe  keeping,  a  chest  contain-  safely,  even  at  the  peril  of  thieves,  was 
ing  a  large  quantity  of  gold.  Some  by  no  means  unwarranted.  But  the 
time  after  the  deposit  was  made,  the  decision,  as  well  as  the  dictum  of  Lord 
gold  was  taken  from  the  chest  and  put  Coke  in  his  commentary,  were  fully  and 
in  a  cask,  from  whence  the  greater  part  explicitly  overruled  by  all  the  judges 
of  it  was  fraudulently  and  secretly  in  the  case  of  Coggs  v.  Bernard,  and 
taken  by  the  cashier  and  chief  clerk,  upon  the  most  sound  principles.  It  is 
who  appropriated  it  to  their  own  use,  so  considered  in  Hargrave  and  Butler's 
and  afterwards  absconded,  having  also  note  to  Co.  Lit.  n.  (78),  and  aQ  the 
defrauded  the  bank  of  the  greater  part  cases  since  have  adopted  the  principle« 
of  its  capital.    This  was  done  without  that  a  mere  depositarjf,  without  any  spe 
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he  was  answerable  only  for  ♦  frand ;  for  if  the  bailor  ♦  91 
thus  deposited  goods  with  a  negligent  person,  he  took 
upon  himself  the  risk  of  negligence.  So  it  seems  to  have 
been  held  by  Bracton^  (/)  who  copied  from  the  Roman  law. 
But  by  the  English  and  American  law,  such  bailee  is,  as  we 
have  seen,  liable  for  gross  negligence,  although  he  may  havA 
been  wholly  innocent  of  any  fraudulent  intent.  It  is  impos- 
sible to  lay  down  any  rule  or  principle,  which  will  be  in  all 
cases  a  reliable  test  as  to  what  constitutes  gross  negligence. 
The  question  must  always  depend  upon  several  circum- 
stances; such  as  the  nature  and  quality,  of  the  goods  bailed 
and  the  character  and  customs  of  the  place  where  the  trust 
is  to  be  executed.  What  would  amount  to  more  than  ordi- 
nary diligence  in  the  case  of  a  chattel  of  great  bulk  and  little 
value,  might  be  very  gross  negUgence  in  the  case  of  a  bag  of 
gold  coin,  or  a  parcel  of  valuable  papers.  Again,  what  would 
be  a  sufficient  degree  of  diligence  in  a  thinly-peopled  coun- 
try, might  be  very  culpable  negligence  in  a  thickly-inhabited 
city,  (jg)  It  has  been  commonly  stated  by  writers,  and  is 
said  in  some  cases,  that  a  depositary  is  not  liable,  as  for  gross 
negligence,  if  he  shows  that  he  has  taken  as  much  care  of 
the  goods  of  the  bailor  as  he  has  of  his  own ;  but  this 
is  not  law,  (K)  and  although  *  it  has  been  thought  that  *  92 

eial  undertaking,  and  without  reward,  is  engaged  to  keep  them  safely  were 
aufwerableforthelowof  the  goods  only  stolen,  without  the  fault  of  the  bailee, 
in  case  of  gross  negligence ;  which,  as  he  having  taken  all  reasonable  precau- 
ia  ererywhere  obserred,  bc»rs  so  near  tions  to  render  them  safe,  the  lost 
a  resemblance  to  fraud,  as  to  be  equiva-  would  fall  upon  the  owner,  and  not 
lent  to  it  in  its  eflbct  upon  contracts,  the  bailee."  See  Qulledge  v,  Howard, 
Indeed  the  old  doctrine,  as  stated  in  28  Ark.  61. 
Soothcote's  case,  and  by  Lord  Coke,  (/)  Lib.  8,  c.  2,  fol.  99  b. 
has  been  so  entirely  reversed  by  the  {g)  It  was  hHd,  in  the  case  of  Door- 
more  modem  decisions,  that,  instead  man  v.  Jenkins,  2  A.  &  E.  256,  after 
of  a  presumption  arising  from  a  mere  much  consideration,  that  the  question 
bailment,  that  tlie  party  undertook  to  of  gross  negligence  was  rather  a  ques- 
keep  safely,  and  was  therefore  charge-  tion  of  fact  for  the  jury  than  of  law 
able,  unless  he  proved  a  special  agree-  for  the  court.  But  this  does  not  re- 
ment  to  keep  only  as  he  would  his  move  all  difficulty  ftom  the  question, 
own  ;  the  bailor,  if  he  would  recover,  what  constitutes  gross  negligence.  For 
must,  in  addition  to  the  mere  bailment  it  is  obvious  that  the  jury  should  re- 
alleged and  proved,  prove  a  special  un-  ceive  instructions  fh>m  the  court  to 
dertaking  to  keep  the  gooos  safely ;  guide  them  in  forming  their  judgment 
and  even  then,  according  to  Sir  William  {h )  It  seems  venr  clear  that  this  is  not 
Jmet,  the  depositary  is  liable  only  in  a  reliable  test.  For  we  have  already 
case  of  ordinary  neglect,  which  is  such  seen  that  a  depositary  is  liable  for 
as  would  not  be  sufl^red  by  men  of  gross  negligence,  though  a  jury  may 
common  prudence  and  discretion ;  so  be  satisfied  that  he  is  wholly  innocent 
that  if  gooda  deposited  with  one  who  of  any  fhiudulent  intent ;  and  it  is  ob» 

[99] 


*  92  THB  LAW  OF  OOXTTItACTS.  [BOOK  HI. 

the  degree  of  care  and  diligence  to  be  required  of  a 
*  93  bailee  should  be  regulated  to  some  *  extent  by  what 

Tioofl  ihftt  person*  even  who  usually  Jenkins,  2  A.  &.  £.  256.    Theplain* 

exercise  great  care,  may  in  some  in-  tiff,  in  that  case,  had  intmsted  the  de- 

stanoes  be  guilty  of  rery  gross  negU-  fendant  with  a  sum  of  money  for  the 

gence  in  the  management  of  their  own  purpose  of  paying  and  taking  up  a 

afiairs.     It  seems  also  to  be  equally  bill  of  exchange.      It  appeared  that 

clear  upon  the  modem  authorities  that  the  defendant,  who  was  the  proprietor 

it  is  no  defence  for  a  depositary  who  of    a   coffee-house,   had    placed    the 

has,  by  his  negligence,  lost  the  goods  money  in  his  cash-box,  which  was  kept 

intrusted  to  him,  that   he  has  been  in  the  tap-room;  the  tap-room  had  a 

equally  negligent  in  regard  to  his  own  bar  in  it ;  that  it  was  open  on  i>unda^, 

property.    The  first  case  that  we  have  but  that  the  other  parts  of  the  prem- 

seen,  going  to  this  point,  is  that  of  ises,  which  were  inhabited  by  the  de- 

Booth   o.   Wilson,    1    B..  &  Aid.  69.  fendant  and  his  family,  were  not  open 

That    was   an   action   on    the    case  on  that  day;  and  that  tlie  cash-box, 

against  the  defendant  for  not  repairing  with  the  plaintiff's  money  in  it,  and 

the  fences  of  a  close  adjoining  that  of  also  a  much  larger  sum  belonging  to 

the  plaintiff,  whereby  a  certain  horse  the   defendant,  was  stolen  from   the 

of  the  plaintiff,  feeding  in  the  plain-  tap-room  on  a  Sunday,    The  defend- 

tiffs  close,  through  the  defects  and  in-  ant's  counsel  contended  that  there  was 

sufficiencies  of  the  fences,  fell  into  the  no  case  to  go  to  the  jury,  inasmuch 

defendimt's  close  and  was  killed.    The  as  the  defendant,  being  a  gratuitous 

defendant  pleaded  the  general  issue,  bailee.    Was    liable    only    for    gross 

and  on  the  trial  it  appeared  that  the  negligence ;  and  the  loss  of  his  own 

horse  was  the  property  of  the  plain-  moneyi  at  the  same    time  with    the 

tift's  brother,  who  sent  it  to  him  on  plaintiff's,   showed  that  the  loss  had 

the  night  before  the  accident ;  that  the  not  happened  for  want  of  such  care  aa 

plaintiff  put  it  into  his  stable  for  a  he  would  take  of  his  own  property, 

short  time,  and  then  turned  it  after  But  Lord  Denman,  before  whom  the 

dark  into  Ills  close,  where  his  own  cat-  case  was  tried,  refused  to  nonsuit  the 

tie  usually  grazed,  and  that  on  the  fol-  plaintiff,  and  told  the  Jury  that  it  did 

lowing  morning  the  horse  was  found  not  follow  from  the  defendant's  having 

dead  in  the  close  of  the  defendant,  lost  his  own  money  at  the  same  time 

having  fallen  from  one  to  the  other,  with  the  plaintiffs  that  he  had  taken 

The  jury  having  found  a  verdict  for  such  ca^^e  of  the  plaintiffs  money  as  a 

the  plaintiff,  a  rule  for  setting  aside  reasonable  man  would  ordinarily  take 

the  verdict  and  granting  a  new  trial  of  his  own ;  and  that  the  tact  relied 

was  obtained,  in  support  of  which  it  upon  was  no  answer  to  the  action,  if 

was  contended,  among  other  thing^s,  they  believed  that  the  loss  occurred 

that  the  plaintiff  could  not  maintain  from  gross  negligence.    The  jury  hav- 

the  action,  because,  having  taken  as  ing  found  a  verdict  for  the  plaintiff,  a 

much  care  of  the  horse  as  he  did  of  rule  was  obtained  to  set  it  aside.    The 

his  own  cattle,  he  was  not  liable  over,  counsel  for  the  defendant,  one  of  whom 

and  so  had  not  sustained  any  damage,  was  Sir  J.  Soarlettf  in  support  of  tiie 

But    Lord    EUenborough    said :    "  The  rule,  said,  that  they  did  not  contend 

plaintiff  certainly    was    a    gratoitous  for    the  absolute  proposition,  that  a 

bailee,  but,  as  such,  he  owes  it  to  the  gratuitous  bailee,  who  keeps  another 

owner  of  the  horse  not  to  put  it  into  a  person's  goods  as  carefully  as  his  own, 

dangerous  pasture ;  and  if  he  did  not  cannot  become  liable  for  the  lose,  or  be 

exercise  a  proper  degree  of  care,  he  guilty  of  gross  negiigenoe.    Their  ob* 

would  be  liable  for  any  damage  which  Jection   to   the  verdict  was,  that  the 

the  horse  might  sustain.    Perhaps  the  plairitiil^  opon   whom  the  burden  of 

horse  might  have  been  safe  during  the  proof  lay,  did  not  make  out  a  jmma 

daylight,  but  here  he  turns  it  into  a  J&ci'a  case  of  gross  negiigenoe.     But 

pasture  to  which  it  was  unused,  after  the  court  unanimously  discharged  tlie 

dark.    This  is  a  degree  of  negiigenoe  rule.    And  Mr.  Justice  TautOon  said : 

sufficient  to  render  him  liable."    The  "  The  defendant  receives  money  to  be 

other  judges  being  of  the  same  opin-  kept  for  the  plaintiff.    What  care  does 

ion,  the  rule  was  discharged.    After-  he   exereiset     He   puts  it,  together 

waflls  came  the  case  of  Doonnao  v.  with  money  of  his  own  (which  1  think 
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may  be  fihown  to  be  liis  general  character  in  those  re- 
spects, it  would  seem  to  be  the  better  opinion,  that  the  indi- 
vidual character  of  the  bailee  is  not  a  legitimate  subject  of 
inquiry,  unless  it  can  be  shown  that  his  character  was  known 
to  the  bailor,  and  that  it  was  the  implied  understanding  of 
the  parties  that  the  bailee  should  employ  such  care  and  skill 
as  he  possessed,  (i)    If  the  bailor  knows  the  habits  and 

perfectly  immftteriAl),  into  the  till  of  a  ward  ibr  their  care ;  and  mandataries 
public  house."  The  case  of  Tracy  v.  or  persons  receiving  goods  to  carr/ 
Wood,  8  Mason,  182,  is  also  a  veiy  from  one  place  to  another  without  re- 
stnmg  case  to  the  same  point  It  was  ward.  The  latter  is  the  predicament 
an  action  of  assumpsit  for  negligence  of  the  defendant.  He  undertook  to 
in  losing  764^  doubloons,  intrusted  to  carry  the  gold  in  question  for  the  plaia- 
the  defendant  to  be  carried  from  New  tiff  gratuitously,  from  New  York  to 
York  to  Boston,  as  a  gratuitous  bailee.  Proridence,  and  he  is  not  responsible^ 
The  gold  was  put  up  in  two  distinct  unless  he  has  been  guilty  of  gross  neg^ 
bags,  one  within  the  other,  and  at  the  ligence.  .  .  .  The  contracrt  of  bailees 
trial,  upon  the  general  issue,  it  ap-  without  reward,  is  not  merely  for  good 
peared  that  the  defendant,  a  money  faith,  but  for  such  care  as  persons  of 
broker,  brought  them  on  board  of  the  common  prudence  in  their  situation 
•toamboat  bound  from  New'  York  to  usually  bestow  upon  such  property. 
Providence ;  that  in  the  morning  while  If  they  omit  such  care,  it  is  gross  neg 
the  steamboat  lay  at  New  York,  and  a  ligence.  Tlie  present  is  a  case  of  a 
short  time  befbre  sailing,  one  bag  was  mandatary  of  money.  Such  property 
discovered  to  be  lost,  and  the  other  is  by  all  persons,  negligent  as  well  as 
was  left  by  the  defendant  on  a  table  in  prudent,  guarded  with  much  greater 
bis  valise  in  the  cabin,  for  a  few  mo-  care  than  common  property.  The  de- 
ments only,  while  he  went  on  deck  to  fendant  is  a  broker,  accustomed  to  the 
•end  information  of  the  supposed  loss  use  and  transportation  of  money,  and 
to  the  plaintift,  there  being  then  a  it  must  be  presumed  he  is  a  person  of 
large  number  of  passengers  on  board,  ordinary  diligence.  He  kept  his  own 
and  the  loss  being  publicly  known  money  in  the  same  valise ;  and  took  no 
among  them.  On  the  defendant's  re>  better  care  of  it  than  of  the  plaintiff's. 
forn  the  second  bag  was  also  missing,  Still,  if  the  jury  are  of  opinion  that  he 
and  ailer  every  search  no  trace  of  the  omitted  to  take  that  reasonable  care  of 
manner  of  the  loss  conld  be  ascertained,  the  gold  which  bailees  without  reward 
The  valise  containing  both  bags  was  in  his  situation  usually  take,  or  which 
brought  on  board  by  the  defendant  on  he  himself  usually  took  of  such  prop- 
tfae  preceding  evening,  and  put  by  him  erty,  under  such  circumstances,  he  has 
in  a  berth  in  the  forward  cabin.  He  been  guilty  of  gross  negligence." 
left  It  there  all  night,  having  gone  in  (i)  The  William,  6  Rob.  Adm.  816. 
the  evening  to  the  theatre,  and  on  his  In  this  case  a  vessel  had  been  captured, 
return  having  slept  in  the  middle  cabin,  and  was  afterwards  lost  while  in  the 
The  defendant  had  his  own  money  to  a  hands  of  the  captor.  The  capture 
oonstderable  amount  in  the  same  valise,  was  lustiflable,  and  the  question  was 
There  was  evidence  to  show  that  he  whether  the  captor  had  used  such 
made  inquiries  on  board,  if  the  valise  diligence  as  a  captor  is  required  to  usa 
would  1^  safe,  and  that  he  was  in-  in  such  cases.  Sir  W,  Scott,  in  ad- 
fonntd  that  if  it  contained  articles  of  dressing  the  juiy,  said :  "  When  a  cap^ 
^aloe,  it  had  better  be  put  into  the  ore  is  not  justifiable,  the  captor  is  ao- 
eastody  of  the  captain's  clerk  in  the  swerable  for  every  damage.  But  io 
bar,  under  lock  and  key.  Story,  J.,  in  this  case  the  original  seizure  has  beea 
aumming  up  to  the  jury,  said :  **  I  agree  Justified  by  the  condemnation  of  part 
to  the  law  as  laid  down  at  the  bar,  of  the  cargo.  It  is  therefore  to  be  con- 
that  in  cases  of  bailees  without  re-  sidered  as  a  justifiable  seisure,  in  which 
ward,  they  are  liable  only  for  gross  all  that  the  law  requires  of  the  captor 
negligence.  Such  are  depositaries,  or  is,  that  he  should  be  held  responsible 
penons  receiving  deposits  without  re-  for  dm  diUganc^    But  on  questions  of 
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character  of  the  bailee,  and  the  place  and  manner  in 
•  94  •  ^hich  he  usually  keeps  such  goods,  the  bailee  is  not 
responsible  for  any  injury  resulting  from  his  keeping 
and  treating  them  in  that  way,  (/) 

Sir  William  Jones  thinks  the  depositary  held  for  less  than 
gross  negligence,  first,  where  he  makes  a  special  bargain  foi 
special  care,  and  secondly,  where  he  spontaneously  and  offi- 
ciously proposes  to  keep  the  goods  of  another,  (i)  But 
neither  of  these  rules  have  been  determined  by  adjudica- 
tion. 

The  depositary  is  bound  to  deliver  the  thing  as  it  was,  and 
with  it  aU  its  increase  or  profit.  But  if  the  bailor  was  not 
the  rightful  owner,  and  the  depositary,  in  good  faith,  delivers 
the  thing  to  the  rightful  owner  on  demand  from  him,  this 
constitutes  a  good  defence  against  the  bailor ;  (Z)  although, 
for  his  own  security,  he  should,  if  possible,  compel  the  rival 
claimants  to  interplead,  (m)  or  should  obtain  security  from 
the  party  to  whom  he  delivers  it. 

If  the  property  belongs  to  two  or  more  bailors,  and  is  capa- 
ble of  partition,  he  may  on  demand  restore  it  by  division 
among  them.  But  where  it  is  incapable  of  division  the  law 
seems  to  be  deficient.  The  ancient  action  of  detinue,  with 
the  process  of  garnishment,  would  have  settled  the  claim, 
Kent  (n)  thinks  equity  interpleader  adequate,  and  far  better ; 

tills  kind  there  is  one  position  some-  might  be  presumed  to  rely,  not  on  the 

times  advanced,  which  does  not  meet  rule  of  law,  but  on  the  care  which  the 

with  my  entire  assent,  namely,  that  party  was  accustomed  to  take  of  his 

captors  are  answerable  only  for  siich  own  property,  in  making  the  deposit. 

care  as  they  would  take  of  their  own  But,  unless  he  knew  the  habits  of  the 

property.    This  I  think  is  not  a  just  bailee,  or  could  be  &irly  presumed  to 

criterion  in  such  cases ;  for  a  man  may,  trust  to  such  care  as  the  bailee  might 

with  respect  to  his  own  property,  en-  use  about  his  own  property  of  a  like 

counter  risks,  ttom  views  of  particular  nature,  there  is  no  ground  to  say  that 

advantage,  or  from  a  natural  disposi-  he  has   waived  his  right  to  demand 

tion  of  rashness,  which  would  be  en-  reasonable  diligence.    Why  should  not 

tirely  unjustifiable  in  respect  to  the  the  rule  of  the  civil  law  be  applied  to 

custody  of  the  goods  of  another  per-  such  a  case  ?    Lata  culpa  Jinia  ett,  non 

son,  which  have  come  to  his  hands  by  intellitfere    id  quod    omnes    intelUgwit" 

an  act  of  force.     Where  property  is  Story  on  Bailm.  §  67.    See  the  case  oi 

confided  to  the  care  of  a  particular  per-  Wilson  v.  Brett,  11  M.  &  W.  118. 

son,  by  one  who  is,  or  may  be  sup-  (.;)  Knowles  v.  Atlantic  &  8.  L.  R. 

posed  to  be  acquainted  with  his  char*  R.  Co.  88  Me.  56. 

acter,  the  care  which   he  would  take  {k)  Jones  on  Bailm.  48. 

of  his  own  property  might,  indeed,  be  (/)  King  v.  Richards,  6  Whart.  418 ; 

considered  as  a  reasonable  criterion.''  Nelson  v.  Iverson,  17  Ala.  216 ;  Beach 

"  Certainly  it  might,"  says  Mr.  Justice  i;.  Berdell,  2  Duer,  827. 

Stortf,  "if  such  character  was  known,  (m)  Rich  r.  Aldred,  6  Mod.  216. 

and  the  party  under  the  cin:umstances  (n)  2  Kent,  Com.  667. 
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as  it  certainly  would  be  if  it  could  be  applied  to  the  ques- 
tion ;  but  this,  /Story  (o)  confines  to  cases  of  a  privity  be- 
tween the  parties,  as  where  there  was  a  joint  bailment,  or 
joint  contract.     Upon  the  whole  we  prefer  Kent^9  opinion. 

The  duty  of  the  depositary  as  to  the  place  of  delivery  has 
been  much  questioned.  But  it  may  be  considered  as  settled 
in  this  country,  that  a  bailee,  bound  to  deliver  goods  on  de- 
mand, discharges  his  obligation  by  delivering  or  tendering 
them  where  they  are,  or  at  his  own  residence  or  place  of 
business ;  (p)  but  the  demand  may  be  made  on  him  else- 
where. (}) 

It  is  sometimes  said  that  a  depositary  has  a  special 
property  *  in  the  deposit ;  but  this  is  perhaps  inaccu-  *  95 
rate,  (r)     He  has  the  right  of  possession,  but  not  the 
right  of  property ;  and  may  therefore  maintain  trover,  for 
which  possession  is  enough ;  («)  but  not  replevin,  because 
that  action  requires  property  in  the  plaintiff,  (f)    If  he  sell 

(o)  Stoiy  on  Bailm.  §  112.  replevy   them,  was   in   the   plaintiff. 

{p)  Scott  V.   Crane,  1    Conn.  255;  Trover  may  be    maintained    by  him 

Slingerland  v.  Morse,  8  Johns.  474.  who  has  the  possession ;  but  replevin 

(f)  Higgins  V.  Emmons,  6  Conn.  76 ;  cannot  be  maintained  but  by  him  who 

Donlap  0.  Hunting,  2  Denio,  643.  has  the   property,  either  general   or 

(r)  Hartopt;.  Hoare,8Atk.44;  Story  special.    Admitting    the    commission, 

on  Bailm.  §  98  et  aeq.  and   the  proceeding^  under  it,  to  be 

(s)  Sutton  v.  Buck,  2  TtfQnt.  802;  regular,  what  property  had  the  plain« 
Barton  v.  Hughes,  2  Bing.  178.  See  tin  in  the  goods  ?  The  general  prop- 
also  Webb  i;.  Fox,  7  T.  R.  891 ;  Giles  erty  was  in  the  commissioners  until 
V.  Grover,  6  Bligh,  277.  the  assignment,  and  then  in  the   as- 

(i)  At  least  such  ia  the  law  in  Mas-  signee.    The  messenger,  if  any  person, 

sachosetts.    Waterman  v.  Robinson,  5  had  the  special  property,  and  not  the 

^as8.  808.    That  was  an  action  of  re-  plaintiflT,  who  had  no  interest  in   the 

plevin.    It  appeared  that  the  good^  goods,  but  merely  had  the  care  of  them 

replevied,  on  the  20th  of  July,  1801,  for  safe-keeping.    If  his  possession  was 

belonged  to  one  Lucas,  on  which  day  violated,  he  might  maintain  trespass  or 

a  commission   of  bankruptcy    issued  trover,  but  he  had  no  special  property, 

against  the  said  Lucas,  and  he  being  by  which  he  could  maintain  replevin ; 

declared   a  bankrupt,  by   a   warrant  in  which  the  question  is  not  of  pos- 

from   the    commissioners,   their    mes-  session,  bat  of  property,  although  pos- 

aengers  seized  the  goods  in  question,  session  may  be  prima  facif  evidence  of 

cauaed  them  to  be  appraised  and  in-  property.  .  On  this  ground  we  are  of 

Tentoried,  and  on  the  28th  day  of  the  opinion  that  the  plaintiff  cannot  main- 

aame  July  delivered  them  to  the  plain-  tain  this  action,  he  not  proving  that 

tiff,  taking  his  obligation  to  redeliver  either  the  general  or  special  property 

them  on  demand.     While   the   goods  was  in  himself."    So  m  the  case  of 

were  so  in  the  custody  of  the  plaintiff,  Templeman  v.  Case,  10  Mod.  24,  it  is 

the  defendant,  as    deputy-sheriff,   at-  said,  that  a  posseasori/  right  is  sufficient 

tached  them  as  the  property  of  Lucas,  to  maintain  an  action  of  trespass  or 

Upon  these  facts  the  court  held,  that  case,    though    not   replevin.    In    New 

the  plaintiff  could  not  recover.    Par-  York,  on  the  other  hand,  it  is  held,  that 

sons,  C  J.,  said :  "  Upon  these  facts  we  replevin  will  lie  in  favor  of  a  depositary. 

are  to  decide  whether  the  property  of  See  the  case  of  Miller  v.  Adsit,  16 

the  goods,  so  that  he  mignt  lawfully  Wend.  885.    And  the  court  seem  to 
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(ihe  property,  a  purchaser,  although  buying  in  good  faith  and 
without  notice,  acquires  no  title,  (u) 
A  deposit  in  a  bank  has  been  held  to  be  a  loan,  not  a  baO- 

ment.  (uu) 
*  96       *  One  cannot  be  made  a  depositary  against  his  will,  (y) 

He  must  consent ;  but  the  consent  may  be  implied  or 
inferred.  A  pledgee  holding  a  pledge  over  after  payment  of 
the  debt,  is  a  depositary.  One  finding  property  need  not 
take  charge  of  it ;  if  he  chooses  to  do  so  he  becomes  a  de- 
positary, and  is  liable  for  loss  from  gross  negligence,  (w^    It 

hare  entertained  a  similar  opinion  in  (u)  See  McMahono.  Sloan,  12  Penn. 

21  H.  7. 14  b,  pi.  28.    That  case  was  St  229. 

as    follows :  "  In    replevin.    The   de-  {uu)  Bobinson  v.  Gardner,  18  Grat. 

fendant  said  that  the  property,  Ac.,  was  609. 

in  a  stranger.  The  plaintiff  said  that  (r)  Lethbridge  v.  Phillips,  2  Stark, 
the  stranger  delivered  them  to  him  to  514.  It  appeared  in  this  case  that  a 
be  redelivered,  and  before  any  rede-  person  of  the  name  of  Bernard,  being 
livery  the  defendant  took  them.  Afcurow  desirous,  for  particular  reasons  of  hii 
said  that  he  would  demur  upon  that  own,  that  tiie  defendant  should  see  a 
plea.  For  he  said  it  was  a4judged  in  picture  belonging  to  the  plaintiff,  bor- 
a  book,  tliat  if  one  has  beasts  for  a  rowed  the  picture  of  the  plaintiff  for 
term  of  years,  or  to  manure  his  land,  tlie  purpose  of  sending  it  to  the  de- 
there  he  shall  have  replevin.  And  the  fendant,  and  afterwards  delivered  it  to 
reason  is,  he  has  a  good  property  for  the  a  son  of  the  defendant  to  be  taken  to 
time  against  the  lessor^  ana  shall  have  an  the  defendant's  house.  The  defendant't 
action  against  him  if  he  retakes  them.  But  son  accordingly  took  it  home,  and  the 
where  he  cannot  have  an  action  against  picture  was,  while  at  the  defendant's, 
the  lessor  it  seems  that  he  shall  not  much  damaged  in  consequence  of  hav- 
have  replevin.  And  here  there  is  only  ing  been  placed  on  a  mantelpiece  near 
a  delivery  to  redeliver  to  the  bailor,  so  a  stove.  It  appeared  that  the  picture 
that  he  has  not  any  property.  For  if  had  been  sent  by  Bernard  to  the  de- 
one  takes  them  out  of  the  possession  of  fendant  without  any  request  on  the 
the  bailee,  the  bailor  sliall  have  an  part  of  the  latter,  and  without  any 
action  of  trespass,  and  if  he  recovers  previous  communication  between  them 
by  this,  the  bailee  shall  never  have  an  on  the  subject.  Upon  these  facts, 
action  for  the  taking.  Wherefore,  &c.,  AhboU,  C.  J.,  was  of  opinion  that  the 
Fineux,  C.  J.  This  is  not  a  new  case,  action  could  not  be  supported ;  that  the 
For  a  case  similar  to  this  has  been  defendant  could  not,  without  his 
several  times  adjudged  in  our  books ;  knowledge  and  consent,  be  considered 
as  the  case  of  letting  boasts  for  a  term  as  a  bailee  of  the  property.  In  some 
of  years,  and  to  manure  land,  &c.  And  Instances,  he  said,  it  had  happened, 
in  the  case  here  the  bailte  has  a  propertif  that  property  of  much  greater  value 
against  every  stranger,  for  he  is  chargeable  than  that  in  the  present  case  had  been 
to  the  bailor.  And  therefore  it  is  reason-  left  at  gentlemen  s  houses  by  mistake, 
able  that  he  should  recover  against  and  in  such  coses  the  parties  could  not 
any  stranger  who  takes  them  out  of  be  considered  as  bailees  of  the  property 
his  possession.  Therefore,  when  the  without  their  consent. 
pUintiff  has  had  conveyed  to  him  such  (w)  **  When  a  man  doth  find  goods," 
special  property,  it  seems  that  it  is  says  Lord  Coke,  'Mt  hath  been  said, 
good  in  maintenance  of  his  action,  and  so  commonly  held,  that  if  he  dotb 
Marow  then  prayed  further  time,  and  dispossess  himself  of  them,  by  this  he 
said  that  as  he  was  then  advised,  he  shidl  be  discharged ;  but  this  is  not  so, 
would  demur  upon  that  plea.  Fineux,  as  appears  by  12  Edw.  4,  18,  for  he 
C.  tl.  And  you  will  not  be  so  well  ad-  which  finds  goods  is  bound  to  answer 
Yis(>d  to  demur  upon  this  plea ;  but  we  him  for  them  who  hath  the  property ; 
shall  be  as  well  advised  to  give  judg-  and  if  he  deliver  them  over  to  any  one, 
ment  gainst  you."  miless  it  be  unto  the  right  owntr,  he 
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lias  been  said  that  ite  maj  ehaige  the  owner  for  necessaiy 
expense  and  labor  in  the  care  of  it.  (x) 

It  has  been  held  that  one  who  negligantlj  receiyes  goods 
not  directed  to  him,  is  as  liable  for  default  as  a  bailee  with 
compensation,  (xai)  And  that  a  lending  for  his  own  pur* 
poses  by  a  bailee  without  compensation,  is  a  convert 
sion.  (xjf^ 

*  Perhaps  the  consent  of  the  finder  to  take  charge  *  97 
of  it  may  be  absolutely  implied,  when  the  property  is 
forced  into  his  care  by  extraordinary  exigencies,  as  by  ftre  or 

■hall  be  charged  for  them ;  Ibr  at  the  flendant  reAued  to  rettore  it  without 
first  it  is  in  his  election  whether  he  payment  for  his  trouble  and  expense. 
will  take  them  or  not  into  his  custody ;  The  plaintifr  thereupon    brought   an 
but  when  he  hath  them,  one  only  hath  action  of  trover ;  ana  the  court  held, 
^en  right  unto  them,  and  therefore  he  that  the  defendant  had  no  lien  upon 
ought  to  keep  them  safely.    A  man,  the  timber,  and   that   the  action  was 
therefore,  which  finds  goods,  if  he  be  maintainable.  Lord  Chief  Justice  Eyre, 
wise,  will  then  search  out  the  right  however,  intimated,  in  the  course  of 
owner  of  them,  and  so  delirer  them  his  judgment,  that  Uie  defendant  might 
unto  him.    If  the  owner  comes  unto  recover  for  his  trouble  and  expense  in 
him,   and    demands    them,    and    he  some  form  of  action.    After  declaring 
answers  him  that  it  is  not  known  unto  that  the  common  law  gave  the  defend^ 
him  whether  he  be  the  true  owner  of  ant  no  Uen  In  such  a  case,  and  that  this 
the  goods  or  not,  and  for  this  cause  he  case  could  not  be  likened  to  a  case  of 
xvAiseth  to  deliver  them ;  this  refusal  is  salvage,  he  said :  "  It  is,  therefore,  a 
no  conversion,  if  he  do  keep  them  for  case  of  mere  finding,  and  taking  care 
him."    Isaac  v.  Clark.  2  Bulst.  806,  of  the  thing  found  (I  am  willing  to 
812.    The  finder  of  property,  for  which  ftg|rM)  for  the  owner.    This  is  a  good 
a  speciflc  reward  has  been  offered,  has  office  and  meritorious,  at  least  in  the 
a  lien  upon  it  for  the  payment  of  Uie  moral  sense  of  the  word,  and  certainly 
amount  of  the  reward.     Wentworth  v,  entitles  the  party  to  some  reasonable 
Day,  8  Met.  852.    It  is  otherwise  if  the  recompense  from  the  bounty,  if  not 
ofier  be  merely  of  "  a  liberal  reward."  from  the  justice  of  the  owner ;  and  of 
Wilson  V.  Guyton,  8  Gill,  218.^  If  a  whidi,  if  it  were  refhsed,  a  court  of 
person  finds  property,  which  another  justice  would  go  as  far  as  it  could  go 
nas  cast  away  and  abandoned  as  en-  towards  enforcing  the  payment."   The 
tirely  worthless,  he  may  hold  it  a^nst  learned  reporter,  in  a  note  to  this  pas« 
the   original   owner.    McGoon  p.  An-  sage,  says :  "  It  seems  probable  that  iu 
keny,  11  HI.  658.  such  a  case,  if  any  action  could  be 
(x)  So  said  in  Story  on  Bailm.  1 121  a,  maintained,  it  would  be  an  action  of 
but  it  seems  never  to  have  been  ex-  assumpsit  for  work  and  labor,  in  wiiich 
prasflly   adjudged.    The    case   which  the  court  would   imply  a  special  in- 
comes nearest  to  it  is  that  of  Nicholson  stance  and  request,  as  well  as  a  promise. 
9.  Chapman,  2  H.  BL  264.  In  this  case.  On  a  quantum  meruit^  the  reasonable  ex- 
a  quantity  of  timber  belonging  to  the  tent  of  the  recompense  would   come 
plaintiff  wss  placed  in  a  dock  on  the  properly  before  the  jury."    See  Baker 
bank  of  a  navigable  river,  and  behig  v.  Hoag,  8  Barb.  118;  s.  c.  7  id.  808. 
accidentally  loosened,  was  carried  by  It  might  be  found  somewhat  difflculti 
the  tide  to  a  considerable  distance,  and  however,  on  technical  grounds,  to  sup^ 
left  at  low  water  upon  a  towing-path,  port  such  an  action.   See  Bartholomew 
The   defendant,    finding   it    in    that  p.  Jackson,  20  Johns.  28.    See  also  voL 
situation,  voluntarily  conveyed  it  to  a  L  p.  446,  note  (u). 
piece  of  safety,  beyond  the  reach  of  (xx)  Kewhall   v,   Paige,   10   Gray, 
the  tide  at  high-water ;  and  when  the  86o. 

plaintiff  ifterwards  sent  to  demand  the  (xy)  Persch  v.  Quiggle,  67  Penn.  St 

timber  to  be  restored  to  him,  the  de-  247. 
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shipwreck,  and  is  not  at  once  renounced  by  him ;  and  from 
his  consent  some  obligation  of  care  may  be  implied*  We 
apprehend,  however,  that  no  finder  is  liable  for  a  refusal  to 
take  the  property  into  his  hands ;  and  has  no  lien  on  it  or 
any  claim  for  compensation  unless  for  property  derelict  at 
sea,  which  would  be  governed  by  the  law  of  Admiralty. 
If  he  has  any  claim  whatever,  it  cannot  go  beyond  the  ex- 
pense and  labor  necessary  for  the  preservation  of  the  prop- 
erty. It  was  decided  in  England,  that  the  finder  of  lost 
property  has  a  valid  claim  against  all  the  world  but  the 
owner  ;  and  that  the  place  in  which  it  is  found  can  create  no 
exception  to  this  general  rule,  (y)  In  Massachusetts,  it  is 
held  that  the  finder  of  a  pocket-book  left  by  the  owner  on  a 
table  in  a  shop,  cannot  hold  it  against  the  shop-keeper,  (j/y) 
The  finder  of  a  chose  in  action,  as  a  note,  check,  or  lottery 
ticket,  is  not  entitled  to  payment  of  the  money  due  upon  it ; 
and  one  paying  it  with  the  knowledge  that  the  holder  came 
into  possession  by  finding,  would  be  held  to  pay  the  amount 
to  the  owner,  (z) 

•98  ♦SECTION  n. 

MANDATUM. 

When  the  commission  is  gratuitous,  there  also  the  transac- 
tion is  for  the  exclusive  benefit  of  the  bailor,  and  the  bailee 
is  held  only  for  gross  negligence.  In  deposit  the  safe-keeping 
is  the  principal  matter  ;  in  mandate,  the  work  to  be  done  with 
or  about  the  thing.  Hence  the  first  is  said  to  lie  in  custody, 
the  second  in  feasance. 

The  cases  are  not  very  numerous  either  as  to  deposit  or 
mandate.  Perhaps  because  both  are  gratuitous ;  and  it  is  not 
often  that  persons  undertake  to  do  any  thing  of  importance 
for  another  without  compensation. 

(y)  In  Bridges  v.  Ha wkes worth,  7  E.  the  adTertisement  and  an  indemnitjr. 

L.  &  E.  424,  the  plaintiff  had  picked  up  The  county  court  gave  judgment  for 

from  the  floor  of  the  shop  of  the  de-  the  defendant ;  and  tlie  Queen's  Bench 

fendant  a  parcel  of  bank-notes,  which  reversed  the  Judgment, 
he  handed  to  the  defendant  to  keep  for        (vy)  M'Avoj  v.  Medina,  11  Allen, 

the  owner.    They  were  advertised  by  64o. 

the  defendant;  no  one  claimed  tiiem;        [x)  McLaughlin  v.  Wiute,  6  Wend, 

three  years  elapsed;  and  the  plaintiff  404. 
demanded  them,  tendering  the  cost  of 
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The  name  mandatum  was  first  used  in  England  by  BracUm^ 
who  bon*owed  it  from  the  civil  law;  afterwards  the  word 
oommiasion  was  commonly  used ;  but  in  recent  times  this  is 
generally  applied  to  dealings  with  factors,  brokers,  &c.,  for 
compensation,  or  to  the  compensation  itself ;  and  Sir  William 
Jone%  returned .  to  Bracton^s  word,  which  has  since  been 
generally  used. 

It  is  an  important  and  difficult  question,  what  is  the  ground 
of  the  obligation  of  any  party,  who  undertakes  gratuitously  to 
do  any  thing  in  relation  to  any  goods.  Sir  William  Jones  says 
he  is  bound  to  do,  and  is  responsible  for  not  doing,  (a)  But 
an  examination  of  the  cases  would  lead  to  a  distinction  not 
always  regarded.  If  one  has  property  intrusted  to  him,  in 
order  that  he  may  do  something  in  or  about  or  with  that 
property,  if  he  accepts  the  property  and  the  trust,  this  is  a 
contract  on  a  consideration ;  and  he  is  liable  in  an  action  ex 
eontractu  for  any  failure  in  the  discharge  of  his  obligation. 
But  if  one  be  requested  to  do  something  in  relation  to 
certain  property,  which  *  is  not  put  into  his  possession,  •  99 
nor  any  consideration  paid  him,  although  he  undertake 
to  do  what  is  requested,  he  is  under  no  obligation  ;  there  is 
no  contract,  because  no  consideration.  He  is  therefore  not 
liable  for  not  doing ;  but  if  he  begins  to  do,  that  is,  enters, 
upon  the  execution  of  his  agency  (for  it  is  that  rather  than  a 
mandate  at  common  law),  and  then  fails  to  do  what  he  under* 
takes  to  do,  he  is  liable  for  malfeasance ;  but  only  in  an  action 
ex  delicto^  and  not  ex  contractu.  (&)  The  case  of  Thome  v. 
Deas,  (e)  in  £Etct  rests  upon  this  distinction,  and  is  therefore 
properly  decided ;  but  it  is  treated  as  a  case  of  mandate,  and 
an  elaborate  examination  of  authorities  leads  the  learned 
court  to  the  rule  that  no  mandatary  is  liable,  unless  he,  in  ad* 
dition  to  his  acceptance  of  the  property  and  the  trust,  enters 
upon  an  execution  of  it,  and  then  fails  therein.  This  rule, 
as  applicable  to  the  mandatary  properly  so  called,  admits 

(a)  Jones  on  Bailm.  56.    He  borrows  fur,  esti  rum  oeBsiMiet,*'    Balfe  v.  West,  22 

this  principle  from  the  ciTil  law.    By  £.  L.  &  E.  606 ;  s.  c.  18  C.  B.  466. 

that  law  he  might  accept  or  refuse  a  (6)  Wilkinson  v.  CoTerdale,  1  Esp. 

mandate ;  but  haying  accepted,  must  74 ;  French  v.  Reed,  6  Binn.  806 ;  Seller 

perform.    "  LUbentm  mt,  mandahim  turn  v.  Work,  1  Marsh,  on  Ins.  299. 

$M»eipen,    Si  mueeptum  non  impUverit,  (c)  4  Johns.  84.    See  infra,  p.  108^ 

Q^od  wundaium  iti§ceperit,  lens-  note  (/*)• 
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much  doubt,  although  we  acknowledge  that  the  question  is 
encumbered  with  some  diflSculties. 

It  has  indeed  been  very  strenuously  insisted  upon  in  several 
instances,  by  able  and  learned  writers,  that  mandates  and  de- 
posits are  not  contracts ;  and  that  the  liability  of  bailees  of 
this  class  rests  wholly  upon  the  ground  of  tort.  If  this  were 
to  be  taken  as  the  true  rule  of  law,  it  might  occasion  serious 
inconvenience.  For  it  is  doubtful  whether  gratuitous  bailees 
could  be  made  liable  in  tort  in  several  cases  to  which  it  has 
generally  been  supposed  that  their  liability  extended.  But 
we  think  there  is  no  insuperable  objection  to  considering 
mandates  and  deposits  as  contracts,  and  enforcing  the  obli- 
gations arising  out  of  them  by  the  action  of  assumpsit.  It  is 
obvious  that  the  only  objection  to  so  considering  them  is  the 
alleged  want  of  a  sufficient  consideration.  But  we  regard  it 
as  well  settled  by  the  authorities,  that  the  delivery  and  ac- 
ceptance of  the  goods  constitute  a  sufficient  considera- 
♦  100  tioli.  (d)    Nor  do  we  regard  it  as  •  an  unreasonable 

(d)  This  waB  adjudged  for  the  flnt  iendant  assumed,  &c.    The  defendant 

time,  we  believe,  in  the  King's  Bench,  pleaded    non-assumpsit,  and    a   verdict 

in  44   Eliz.  in  the  case  of  Riches  v,  having  been  found  for  the  plaintiff,  it 

Brigges,  Yelv.  4 ;  s.  c.  Cro.  £.  888.    In  was  moved  in  arrest  of  judgment  that 

that  case  the  plaintiff  declared,  that  in  this  was  not  any  consideration,  because 

consideration  of  having  delivered  to  the  it  was  not  alleged  that  he  delivened  it 

defendant  twenty  quarters  of  wheat,  to  the  defendant  upon  his  request ;  and 

the  defendant  promised  upon  request  the   acceptance   of    it   to   deliver  to 

to  deliver  the  same  wheat  again  to  the  another  sine  mora  could   not   be  any 

plaintiff.    And  this  was  a(^udged,  on  a  benefit  to  the  defendant  to  charge  him 

motion  in  arrest  of  judgment,  lo  be  a  With  this  promise,  Sed  non  aiiocaittr; 

good  consideration,    fiut   the  case  is  for,  since  he  accepted  this  money  to 

said  to  have  been  afterwaitls  reversed  deliver,  and  promised  to  deliver  it,  it 

in  the  Exchequer  Chamber.  The  same  was  a  good  consideration  to  charge 

point  arose  again  in  2  Jac,  in  the  case  him.    This  judgment  was  affirmed  m 

of  Game  v,  Harvie,  Yelr.  60,  and  in  6  the  Exdiequer  Chamber  on  a  writ  of 

Jac.  in  the  case  of  Pickas  v.  Guile,  error.    This  case  was  sanctioned  to  the 

Telv.  128.    In  both  of  these  cases,  the  fullest  extent  by  Lord  Hott,  in  Coggs 

Court  of  King's  Bench  followed  the  v.  Bernard.    He  there  says:  "There 

decision  of  the  Exchequer  Chamber,  has  been  a  question  made ;  if  I  deliver 

rerersing  Riches  v.  Brigges,  but  at  tlie  goods  to  A,  and  in  consideration  there* 

same  time  said   that  ^lat  case    was  of  he  promises  to  redeliyer  them,  if  an 

erroneously  reversed.    Afterwards,  in  action  will   lie   for   not   redelivering 

21  Jac.,  the  same  point  arose  again  in  them ;  and  in  Yelv.  4,  judgment  was 

the  case  of  Wheatly  v.  Low,  Cro.  J.  given  that  tlie  action  would  lie.    But 

668.   In  this  case  the  plaintiff  declared,  that  judgment    was    afterwards    re- 

that  whereas  he  was  obliged  to  J.  S.  in  Tersed,  and,  according  to  that  reversal, 

forty  pounds  for  the  payment  of  twenty  there  was  judgment  afterwards  entered 

pounds ;  and  the  bond  being  forfeited,  for  the    defendant   in    the   like  case 

he  delivered  ten  pounds  to  the  defend-  Telv.    128.    But    those    cases    were 

ant,  to  the  intent  he  should  pay  it  to  jumbled  at,  and  the  reversal  of  that 

J.  S.  in  part  of  payment  sine  ulla  mora;  judgment  in  Yelv.  4,  was  said  by  tlie 

that  hi  consideration  thereof  the  de-  judges  to  be  ft  bad  resolution,  and  the 
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dootiiiie  upon  piinoiple.     It  is  true  that   the  bailee  does 
not   ordinarily    derive    any  benefit  from   such  a   transac* 

oontnury  to  that  reyersal  was  after-  his  bankroptcy  was  possessed  of  a 
wards  most  solemnly  a^jadged  in  2  quantity  of  leather,  which  he  designed 
Cto.  667,  Tr.  21,  Jac.  1,  in  the  King's  to  export  to  the  island  of  Madeira,  for 
Bench,  and  that  judgment  affirmed  which  purpose  it  was  necessary  that  a 
upon  a  writ  of  error.  And  yet  there  is  proper  entry  of  it  should  be  made  at 
no  benefit  to  the  defendant,  nor  no  the  custom-house ;  that  the  defendant, 
consideration,  in  that  case,  but  the  in  consideration  that  the  bankrupt 
having  the  money  in  hia  possession,  would  permit  him  to  enter  the  said 
and  being  trusted  with  it,  and  yet  that  leather  at  the  custom-house,  undertook 
was  hdd  to  be  a  good  consideration,  to  enter  it  under  a  right  denomination ; 
And  so  a  bare  &ing  trusted  with  that  the  bankrupt,  confiding  in  the  un- 
another  man's  goods  must  be  taken  to  dertaking  of  the  defendant,  did  permit 
be  a  sufficient  oonsideration,  if  the  him  to  enter  it  at  the  custom-house  for 
bailee  once  enter  upon  the  trust,  and  exportation ;  that  the  defendant  did  not 
take  the  goods  into  his  possession."  enter  it  under  a  right  denomination, 
Wheatley  v.  Low,  has  always  been  but,  on  the  contrary,  msde  an  entry  of 
considered  as  good  law  fh)m  that  time  it  under  a  wrong  denomination,  by 
to  this.  We  are  not  aware  that  any  means  whereof,  dc.  If  there  can  be 
adjudged  case  has  cast  any  doubt  upon  any  possible  doubt  whether  this  couni 
it,  at  least  so  far  as  the  point  in  is  wholly  in  assum^it,  it  may  be  ob- 
quflstioa  is  ooocemed.  On  the  other  served,  that  it  was  joined  with  a  count 
hand,  there  are  numerous  cases  in  for  goods  sold  and  delivered,  and  a 
which  assumpsit  has  been  sustained  on  count  on  a^saiifum  menUt,  In  the  case 
no  other  consideration  than  what  ex-  of  Whitehead  r.  Greetham,  McClel.  & 
isted  in  that  case.  Thus,  in  the  case  Y.  206,  in  the  Exchequer  Chamber,  the 
of  Shiells,  assignee  of  Goodwin  v.  declaration  stated,  that  whereas  the 
Blackbume,  I  H.  Bl.  158,  the  defend-  plaintiff,  at  the  special  instance  and  re- 
ant,  who  was  a  general  merchant  in  quest  of  the  defendant,  retained  and 
London,  having  received  orders  from  employed  the  defendant  to  lay  out  a 
his  correspondent  in  Madeira  to  send  certain  sum  of  money  for  the  plaintiff, 
tiuther  a  quantity  of  leatlier  out  out  in  the  purchase  of  an  annuity,  to  be 
finr  shoes  and  boots,  employed  Good-  well  and  sufficiently  secured,  he  the 
win,  the  bankrupt,  who  was  a  shoe-  said  deftendant  undertook  to  use  due 
maker,  to  execute  the  order.  Goodwin  and  sufficient  care  to  layout  the  said 
accordingly  prepared  the  leather  for  sum  of  money  in  the  purchase  of  an 
the  defendant,  and  at  the  same  time  annuity,  the  payment  whereof  should 
prepared  another  parcel  of  the  same  be  well  and  sufficiently  secured;  and 
kind  of  leather  on  his  own  account,  the  said  plaintiff  in  fact  saith,  &c. 
which  he  packed  in  a  separate  case,  to  Judgment  having  been  given  for  the 
be  sent  to  Madeira  on  a  venture,  re-  plaintiff  in  the  King's  Bench,  a  writ  of 
ouesting  the  reoommendation  of  the  error  was  brought,  and  the  error  relied 
defendant  to  his  correspondents  in  the  on  was,  that  no  sufficient  consideration 
sale  of  it  The  two  cases  were  sent  to  wpeared  on  the  face  of  the  declaration. 
the  defendant's  boose,  with  bills  of  The  ground  relied  on,  however,  by 
parcels ;  and  he,  to  save  the  expense  Tindta,  for  the  plaintiff  in  error,  was, 
and  trouble  of  a  double  entry  at  the  not  that  the  intrusting  the  defendant 
cnstom-^ionse,  volnntarily  and  without  with  the  money  was  not  a  sufficient 
any  compensation,  by  agreement  with  consideration,  but  that  it  did  not  suf- 
Goodwin,  made  one  entry  of  both  the  ficiently  appear  from  the  declaration 
eases,  but  did  it  under  the  denoraioa-  that  that  was  the  consideration  of  the 
^itmof  wronghlleaikgrf  inatead  of  dres$ed  defeudant's  promise.  He  said:  "It 
UtUker,  which  it  ought  to  have  been,  was  essential  to  the  establishment  of 
In  consequence  of  this  mistake,  both  his  case  that  the  moving  cause  of  the 
eases  were  seised,  and  this  action  was  defendant's  promise  was  the  plaintiff's 
bftmght  by  the  assignees  of  Goodwin,  having  intrusted  him  with  this  money 
to  recover  the  value  of  the  leather  to  lay  out,  and  there  is  nothing  in  the 
whieh  he  had  prepared  on  his  own  ao-  count  in  question  to  show  that."  Sed 
oonnt  The  first  count  in  the  declara-  non  allocatur,  for  per  Best,  C.  J.,  de- 
tifln  stated,  that  the  bankrupt  before  livering  the  Judgment  of  the  court: 
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*  101  tion  ;  *  but  this  is  not  necessary  in  order  to  constitute 

a  good  consideration.  It  is  suflScient,  if  an  injury 
accrues  or  may  accrue  to  the  bailor,  or  if  he  parts  with  a 
present  right.  That  such  is  the  case,  it  would  seem  that 
there  could  be  no  doubt.  He  intrusts  his  goods  to  the  bailee, 
and  thereby  renders  them  liable  to  be  lost  or  injured.  He 
parts  with  his  present  control  over  them,  and  perhaps  renders 
himself  unable  to  give  the  trust  to  any  one  else,  or  to  execute 
it  himself. 

But  although  it  thus  appears  that  gratuitous  bailees  may  be 
made  liable  ex  contractu^  if  they  have  not  performed  their 
contract,  it  is  obvious  that  they  may  also  be  made  liable  ex 
delicto^  if  they  have  committed  a  tort  upon  the  property  in- 
trusted to  them.     And  it  is  in  reference  to  their  liabil- 

*  102  ity  ex  delicto  that  the  *  distinction,  which  has  occa^ 

sioned  so  much  discussion  in  our  books,  between 
non-feasance  and  misfeasance  becomes  important.  It  seems 
sometimes  to  have  been  supposed  that  this  distinction  has 
reference  to  their  liability  ex  contractu;  that  a  mandatary 
does  not  incur  any  obligation  ex  contractu  until  he  enters 
upon  the  execution  of  his  trust,  but  that  he  does  incur  such 
obligation  when  he  enters  upon  the  trust,  and  faUs  to  go 
tlirough  with  it  or  does  it  badly ;  and  that  if  the  mere  deliv- 
ery of  the  goods  imposes  such  obligation,  it  is  not  on  the 
ground  that  such  delivery  with  the  acceptance  constitutes  a 


"  The  count  has  averred  that  the  plain- 
tifT,  at  the  defendant's  request,  retained 
the  defendant  to  lay  out  a  sum  of 
money  in  the  purchase  of  an  annuity, 
and  delivered  him  £700  for  that  pur- 
pose; and  that  the  defendant  under- 
took,  and  faithftiUy  promised  the  plain- 
tiff to  use  due  and  sufficient  care  to 
advance  and  lay  out  that  money  in  the 
purchase  of  an  annuity,  the  payment 
whereof  should  be  well  and  sufficiently 
secured.  Coggs  v,  Bernard  decides, 
that  the  mere  delivery  of  the  article  is 
abindant  consideration.  There  the 
consideration  was  tl\e  delivery  of 
brandy.  The  same  consideration  ex- 
ists here,  because  money  was  delivered. 
It  is  said  it  does  not  appear  that  the 
delivery  was  the  consideration  of  the 
defendant's  promise.  But  the  money 
was  delivered  by  the  plaintiff's  hand 

riioi 


to  the  defendant,  which,  in  law,  raises 
a  responsibility  in  the  defendant  for  its 
application ;  and  when  that  fact  is 
found  by  the  jury,  and  that  immediately 
after  a  promise  was  made  by  the  de- 
fendant to  the  plaintiff,  must  it  not  be 
taken  that  the  promise  was  in  con- 
sideration of  the  delivery  ?  "  The  case 
of  Doorman  v.  Jenkins,  2  A.  &  E.  256, 
is  equally  in  point.  That  was  an 
action  of  assumpsit,  and  the  declaration 
was  very  similar  to  those  that  we  have 
already  considered,  and  no  objection 
taken  to  it.  See  also  Shillibeer  v. 
Glyn,  2  M.  &  W.  148;  Rutgers  v, 
Lucet,  2  Johns.  Cas.  92 ;  Robinson  p. 
Threadgill,  18  Ired.  L.  89.  And  see 
ante,  vol.  i.  p.  447  ;  Eddy  n.  Livingston, 
85  Mo.  487 ;  Delaware  Bank  p.  Smith, 
1  Edm.  Sel.  Caa.  861. 
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good  consideTation,  but  on  the  ground  that  it  amoonts  to  a 
part  execution  of  the  trust.  This,  howeyer,  we  must  regard 
as  erroneous. 

It  is  very  difficult  to  understand  how  a  man  can  become 
liable  ex  eovUraetu  for  not  completing  a  work  which  he  has 
begun,  when  he  was  under  no  legal  obligation  to  begin  it. 
But  when  we  consider  the  distinction  between  non*feasance 
and  misfeasance  in  reference  to  liability  in  tort,  it  becomes 
yety    intelligible,  (e)      The    common   law  Jooks  upon    an 

(e)  The  positioo  which  we  haye  en-  is  a  distinction  that  cannot  avail  the  de- 

dearored  to  maintain,  that  the  distinc-  fendant  in  error.    His  action  was  as- 

tfton  between  mufetuance  and  non-fea-  sampsit,  founded  upon  the  breach  of 

iance  has  exclusive  reference  to  liability  certain  promises  alleged  to  hare  been 

sounding  in  tort,  is  f  ullv  supported  by  made  upon  certain  considerations.    The 

the  case  of  Benden  v,  Manmng,  2.  "S,  very  gist  of  the  action  was  the  breach 

H.  289.    It  was  an  action  of  assumpsit  of  a  valid  contract.    But,  if  the  promises 

against  a  tailor  for  making  a  coat  in  an  were  made  without  consideration,  they 

unskilf^  and  improper  manner,  which  were  mere  nuda  paeta,  and  no  action 

lie  had  contracted  to  make  in  a  skilful  could  be  maintained  upon  them.    And 

and  proper  manner.    The  consideration  if  the  consideration  alleged  were  not 

for  the  promise  laid  in  the  declaration  proved,  the  action  was  not  supported, 

was  a  certain  sum  of  money  in  that  be-  But  if,  instead  of  assumpsit,  a  special 

half  paid.    At  the  trial,  the  defendant  action  upon  the  case  had  been  brought 

objected  that  there  was  no  evidence  to  for  mit^aaancef  it  is  very  clear  that  no 

prove  the  consideration  so  laid.    The  consideration  need  have  been  alleged 

court  instructed  the  jury  that  the  evi-  or  proved.    The  gist  of  such  an  action 

denoe,  if  believed,  was  sufficient  to  would  have  been  the  tniafkuance,  and  it 

prove  the  consideration  alleged,  and  would  have  been  wholly  immaterial 

the  jury  having  returned  a  verdict  for  whether  the  contract  was*  a  valid  one 

the  plaintiff,  the  defendant  filed  a  bill  or  not."    See  also  Elsee  v,  Gatward,  5 

of  exceptions,  and  brought  a  writ  of  T.  R.  148,  which  substantially  recog- 

error.    And  the  court  having  decided  nizes  the  same  ^  distinction.  —  If  our 

that  tliere  was  no  evidence  to  prove  the  positions  are  correct,  it  follows,  that  in 

consideration  alleged,  the  defendant  in  all  cases  of  proper  mandate,  that  is, 

error  contended  that  the  action  might  where  property  is  intrusted,  the  bailor 

be  supported  on  the  ground  of  a  mis-  may  have  two  remedies  for  any  injury 

feasance.    But  Richardson,  C.  J.,  said :  done  him  by  the  bailee.    He  may  have 

"  It  has  been  contended  on  the  part  of  an  action  of  assumpsit  for  a  breach  of 

the  defendant  in  error  that  this  action  contract  on  the  part  of  the  bailee ;  or 

is  brought  to  recover  damages,  not  for  if  the  conduct  of  the  bailee  amounts  to 

a  mere  non-Je<isance,  but  for  a  mi»/ea'^  an    actionable   tort,  the    bliilor   may 

tance,  and  therefore  it  was  unneoessarr  waive  the  contract,  and  bring  an  action 

to  allege  or  prove  a  consideration,    it  sounding  in  tort.    On  the  other  hand, 

is  very  clear  that  no  man  can  be  liable  In  cases  of  mere  gratuitous  agency, 

for  the  mere  non -performance  of  a  prom-  where  no  property  is  intrusted,  the  only 

ise  made  without    consideration;    of  remedy  which  the  principal  can  have 

course,  when  an  action  is  brought  to  against  the  agent  is  by  an  action  ex 

recover  damages  for  the  non-perform-  delicto.    And  if  the  agent  has  committed 

ance  of  a   contract,  a   consideration  no  act  which  amounts  to  an  actionable 

must    be   alleged   and   proved.    But  tort,  the  principal  is  without  remedy 

when  one  man  does  another  an  injury.  It  should  be  observed,  however,  that 

by  unskilfully  and  improperly  doing  the  delivery  of  a  letter  to  be  carried 

what  he  had  promised  to  do,  an  action  from  place  to  place,  or  the  delivery  of 

may  be  maintained  to  recover  the  dam-  a  promissory  note  or  bill  of  exchange  for 

age,  although  there  was  no  considera-  the  purpose  of  collection  would  prob- 

tion  for  the  promise.    The  reason  of  ablv  be  held  to  be  proper  manaates, 

tfaja  distinction  ia  very  obvious,  but  it  and  the  bailee  in  such  caset  would  be 
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*  108  injuij  which  *  accrues  from  mere  nQf^fea%ance  as  too 

remote  to  lay  the  foundation  for  an  action  of  tort ;  for 
this  purpose  it  requires  that  the  injury  should  be  the  direct 
and  immediate  consequence  of  the  conduct  complained  of.  (/) 
Bankers  are  so  far  mandataries,  that  they  receive  notes  for 
collection,  and  render  similar  services,  without  specific  pay ; 
but  they  certainly  do  this  for  the  sake  of  the  general  and 
indirect  benefit  they  derive  from  the  business,  and  are  un- 
doubtedly liable  for  negligence  in  the  discharge  of  the  duties 
they  undertake,  (jf)  But  a  further  question  has  arisen  in 
relation  to  banks  of  deposit  and  collection.  It  is  this :  If  a 
notary,  another  bank,  or  other  agent  employed  by  a  bank  for 
collection  is  negligent  or  mistaken  as  to  demand  or  notice, 
and,  by  this  or  any  other  negligence  or  error,  prevents  or 
retards  the  collection  of  the  money,  is  the  bank  responsible 
to  the  holder,  and  how  far  ?  Some  courts  have  held  that  the 
bank  is  only  an  agent  to  employ  a  sub-agent  to  do  what  it 
cannot  do  itself,  and  therefore  its  responsibility  should  be 

only  for  due  care  and  skill  in  selecting  and  employing 

*  104  the  sub-agent,  (K)  while  others  hold  that  *  the  bank  is 

an  agent  for  collection,  and  is  itself  responsible  for  due 
care  and  skill  in  all  the  acts  and  measures  necessary  for  col- 

held  liable  ex  comtracht,    Robinson  v.  damages  resulting  from  his  negligencQ. 

Threadgill,  18  Ired.  L.  41.  The  ^liTeiy  and  receipt  of  the  Tetter, 

(/)  See  Salem  Bank  v.  Gloucester  money,  or  note,  creates  a  sufficient  con- 
Bank,  17  Mass.  1.  The  leading  case  on  sideration  to  support  the  contract,  and 
this  point  in  this  country  is  Thome  v.  is  a  part  execution  of  it."  See  2  Kent, 
Deas,  4  Johns.  84,  already  referred  to.  Com.  671,  n.  (a). 
In  that  case  A  and  B  being  joint  own-  (A)  It  seems  to  be  hdd^  in  the  follow- 
en  of  a  vessel,  A  voluntarily  undertook  ing  cases,  that  where  bills  or  notes  are 
to  get  the  vessel  insured,  but  neglected  deposited  with  a  bank  for  collection,  tfie 
to  do  so.  and  the  vessel  was  afterwards  bank  is  an  agent  to  collect,  and  not 
lost.  The  court  held,  that  no  action  merely  to  transmit  for  collection,  and 
would  lie  against  A  for  the  non-per-  is  liable  for  the  neglect  of  any  of  its 
formance  of  this  promise,  though  B  agents,  however  proper  the  selection 
sustained  a  damage  thereby.  See  also  may  have  been.  Allen  v.  Merchants 
Balfe  V.  West,  22  B.  L.  &  K.  506  ;  s.  o.  Bank,  22  Wend.  215,  overruling  8.  c.  in 
18  C.  B.  466.  15   Wend.  482.    Bank  of  Orleans  v. 

ig)  Smedes  v.  Bank  of   Utica,  20  Smith,  8  Hill  (N.  T.),  560;  Montgom- 

Johns.  2^2 ;  s.  c.  8  Cowen,  662 ;  Bank  ery  Co.  Bank  v,  Albany  City  Bank,  8 

of  Utica  r.  McKinster,  11  Wend.  478 ;  Seld.  459 ;  Van  Wart  v.  Wooley,  8  B.  & 

Mechanics  Bank  v.  Merchants  Bank,  6  C.  489 ;  Thomsons.  Bank  of  South  Car* 

Met.  18.     Chancellor  Kent  says:  "Re-  olina,  8    Hill  18.  C),  77;  Mechanic! 

ceiving  a  letter  to  deliver,  or  money  to  Bank  v.  Earp,  4  Rawle,  884 ;  Taber  v, 

Eay,  or  a  note  by  a  bank  to  collect,  and  Penett,  2  Gallison,  565.    See  also,  as 

y  negligence  omitting  to  perform  the  to  the  general  principle»  ante,  vol  i.  p. 

trust,  the    mandatary,  though  acting  84. 
gratuitously,  becomes  responsible  for 
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lection,  whether  thej  are  performed  through  the  officers  of 
the  bank,  or  through  other  agents  employed  by  the  bank,  (i) 
The  authorities  on  this  subject  cannot  be  reconciled.  We 
suppose  a  different  doctrine  will  be  held  in  different  States, 
according  to  the  decisions  of  each  State.  These  authorities 
are  gathered  in  the  three  preceding  notes. 

A  cashier  of  a  bank  is  its  agent  for  many  important  pur- 
poses; and  the  United  States  Supreme  Court  have  held 
(two  justices  dissenting)  that  he  has,  by  virtue  of  his  office, 
the  power  to  certify  a  check  and  bind  the  bank  by  his  certifi- 
cate. (t'O 

A  bank  has  also  a  lien  on  its  deposits  for  the  general  bal- 
ance it  has  against  the  depositor,  (/)  unless  the  deposit  is 
made  by  an  agent  for  a  principal  who  is  the  only  owner  of 
the  property.  But  if  so  made,  and  the  bank  knows  this 
agency ;  or  if  not  knowing  it,  and  supposing  the  agent  to 
be  owner,  the  bank  has  made  no  advance  to  the  agent  as 
depositor  on  the  security  of  the  deposit,  the  bank  has  no 
lien,  (k) 

A  mandatary,  as  we  have  already  intimated,  is  generally 
bound  to  exercise  only  slight  diligence,  and  is  responsible 
only  for    gross    neglect.  (Z)      The    parties    may,  however, 

(t )  That  the  hank  is  responsible  only  (tV)  Merchants  Bank  v.  State  Bank, 

for  due  care  and  diligence  in  selecting  10  Wallace,  604.     See  also  Pope  v* 

its  agents,  and  in  transmitting  or  suV  Bank  of  Albion,  59  Barb.  226. 

mitting  the  papers  to  them,  may  be  ( /)  Brandao  t;.  Bamett,  8  M.  G.  & 

e^heiied  from  Fabens  v.  Mercantile  S.  580;  Jones  v,  Starkey,  11  £.  L.  & 
nk,  28  Pick.  880 ;  Dorchester  and  £.  285. 
MUton  Bank  v.  New  England  Bank,  1  (k)  Bank  of  Metropolis  v»  N.  E. 
Cosh.  177 ;  Warren  Bank  r.  Suffolk  Bank,  6  How.  212.  But  see,  as  per- 
Bank,  10  Cnsh.  588;  East  Haddam  haps  contra^  Lawrenoe  v,  Stonington 
Bank  p.  Scovil,  12  Conn.  808;  Jackson  Bank,  6  Conn.  521. 
V.  Union  Bank,  6  Har.  &  J.  146 ;  Bald*  (/)  The  Roman  law  seems  to  have 
win  V.  Bank  of  Louisiana,  1  La.  An.  been  different  in  this  respect.  By  that 
15;  Bellemire  p.  Bank  of  U.  S.,  4  law  every  mandatary  seems  to  have 
Whart.  105.  That  banks  which  re-  been  bound  to  bestow  on  the  matter 
oeive  bills  for  transmimon  only,  are  with  which  he  was  charged  all  the  dill- 
responsible  only  for  due  care  and  dili-  gence  and  skill  which  the  proper  execu- 
gence  in  transmitting,  is  the  doctrine  tion  of  it  required.  See  Story  on  Bailm. 
of  Mechanics  Bank  v.  Karp,  4  Rawle,  §  178.  Sir  WiUiam  Jones  professed  to 
8S4,  and  Bank  of  Washington  v,  Neale  follow  the  Roman  law  in  this  respect, 
4  Triplett,  1  Pet.  25.  It  may  be  in-  but  attempted  to  make  a  distinction 
ierred,  perhaps,  from  C.  J.  MorshaU's  between  a  mandate  to  carry  and  a  man- 
language  in  this  last  case,  that  the  Su-  date  to  perform  a  work,  holding  that  the 
preroe  Court  of  the  United  States  rule  did  not  apply  to  the  former,  and 
would  extend  the  responsibility  of  a  that  mandataries  of  that  class  were,  like 
bank  for  collection,  oyer  the  conduct  depositaries,  liable  only  for  gross  negU- 
of  ail  its  agents.  gence.    Essay  on  Bailm.  62,  62.    Mr. 
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•  105  vary  the  *  terms  of  the  contract  at  their  pleasure  by  a 

special  agreement.    So  a  mandatary  may  impose  upon 

Justice  Story  is  of  opinion  that  there  i«  only  probable  means  of  saving  the  claim 
no  foundation  for  this  distinction  in  the  was,  to  attach  tlie  boat  at  New  Orleani 
Roman  law,  and  there  certainly  is  none  on  her  first  arrival  there  after  the  note 
in  our  law.  On  the  other  hand,  the  became  due,  unless  the  notn  should  be 
rule  is  perfectly  established  witii  us  paid.  The  not-e  was  sent  by  the  de- 
that  the  same  degree  of  diligence  is  re-  fendant  to  the  house  at  New  Orleans, 
quired  in  cases  of  mandate,  whether  it  by  which  it  was  presented  and  pay- 
be  to  earry  or  to-  per/brm  tpork,  as  in  ment  demanded,  on  the  first  arrival  of 
cases  of  deposit.  This  was  very  au-  the  boat  at  that  city,  but  on  payment 
thoritatively  declared  in  the  case  of  of  9100  (one-sixth  only  of  the  debt), 
Shiells  V.  Blackbume,  1  H.  Bl.  158,  the  the  boat  was  permitted  to  d^art,  and 
facts  of  which  are  stated  ante,  p.  99,  on  her  arrival  at  Nashville  a  short  time 
note  (d).  Lord  Loughborough  there  ob-  afterwards,  she  was  attached  fbr  other 
served :  "  I  agree  with  6ir  William  debts  and  sold,  before  the  note  was  re- 
JoneSy  that  where  a  bailee  undertakes  turned  to  the  plaintiffs,  for  an  amount 
to  perform  a  gratuitous  act,  from  which  not  sufficient  to  pay  the  attacliing 
the  bailor  alone  is  to  receive  benefit,  creditors.  The  court  held  this  to  be  a 
there  the  bailee  is  only  liable  fbr  gross  breach  of  duty  for  which  the  defendant 
negligence ;  but  if  a  roan  gratuitously  was  liable.  And  Marshall,  C.  J.,  said : 
undertakes  to  do  a  thing  to  the  best  of  "  Regarding  the  houses  at  Louisville 
his  skill,  where  his  situation  or  pro-  and  New  Orleaxw  as  merely  gratuitous 
fession  is  such  as  to  imply  skill,  an  bailees,  still,  having  undertaken  the 
omission  of  that  skill  is  imputable  to  commission,  and  proceeded  in  its  eze- 
htm  as  gross  negligence.  If  in  this  cution,  each  was  bound  to  proceed  wiUi 
case  a  ship-broker,  or  clerk  in  the  reasonable  care  and  diligence  accord- 
custom-house,  had  undertaken  to  enter  ing  to  the  terms  of  the  mandate.  And 
the  goods,  a  wrong  entry  would  in  them  a  failure  in  the  performance  of  this  obli- 
be  gross  negligence,  because  their  situa-  gation  was  a  breach  of  duty,  for  which, 
tion  and  employment  necessarily  im-  on  well-established  principles,  the  de- 
ply  a  competent  degree  of  knowledge  linquent  party  is  liable  in  case  of  loss 
in  making  such  entries.  But  when  an  produced  by  his  neglect.  A  bailee,  re- 
application,  under  the  circumstances  of  ceiving  property  under  particular  di- 
this  case,  is  made  to  a  general  mer-  rections  as  to  its  disposition,  impliedly 
chant  to  make  an  entry  at  the  custom-  undertakes  to  dispose  of  it  according 
house,  such  a  mistake  as  this  is  not  to  to  those  directions,  and  may  be  made 
be  imputed  to  him  as  gross  negligence."  liable  for  the  loss  consequent  upon  his 
See  also,  to  the  same  point,  Stanton  v.  failure  or  neglect  to  do  so,  and  espe- 
Bell,  2  Hawks,  145 ;  Beardslee  v.  Rich-  cially  if  he  actually  proceed  with  the 
ardson,  11  Wend.  25.  No  definite  rule  business  committed  to  him.'*  On  the 
can  be  laid  down  as  to  what  will  consti-  other  hand,  in  the  case  of  Whitney  ?;. 
tute  gross  negligence  in  each  particular  Lee,  8  Met.  91,  where  a  promissory 
case.  For  this  purpose,  the  nature  and  note  was  delivered  to  the  defendant, 
circumstances  of  the  case,  and  the  on  his  voluntarily  undertaking,  without 
terms  of  the  contract,  must  be  care-  reward,  "to  secure  and  take  care  of  it,* 
fully  attended  to.  In  the  case  of  Fel-  it  was  held,  that  he  was  not  bound  to 
lowes  V.  Gordon,  8  B.  Mon.  415,  tlie  take  any  actire  measures  to  obtain 
plaintiff*,  being  indebted  to  the  defend-  security,  but  was  simply  bound  to  keep 
ant,  and  holding  a  note  against  tlie  the  note  carefully  and  securely,  and  re- 
owners  of  a  certain  steamer,  delivered  ceive  the  money  due  thereon  when 
the  note  which  he  so  held  to  the  de-  offered.  Shatp,  C.  J.,  remarked :  "  The 
fendant  to  be  collected  through  a  cer-  term,  to  'secure,*  may  be  deemed  am- 
tain  house  at  New  Orleans,  with  which  biguous,  meaning  either  to  obtain  se- 
the  defendant,  who  had  a  house  at  curity,  or  to  keep  securely ;  but  asso- 
Louisville,  was  connected,  the  proceeds  ciated  with  the  words  '  take  care  of,' 
to  be  applied  to  the  payment  of  the  de-  and  being  a  gratuitous  undertaking, 
fendant's  demand.  When  tlie  note  was  we  do  not  understand  that  tlie  defend- 
delivered,  the  plaintiff  informed  thede-  ant  was  to  take  active  measures  to  ob- 
fendant  that  the  solvency  of  the  boat  tain  security,  but  simply  to  keep  the 
and  owners  was  doubti[\il,  and  that  the  note  carefUlly  and  securely,  and  re- 
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himself  an  additional  degree  *  of  liability  by  his  inter-  *  106 
fering  with  the  property  committed  to  hia  charge, 
by  which  its  custody  is  rendered  more  insecure.  («i)  So  it 
may  be  gathered  from  the  cases,  and  from  obvious  reasons, 
that  where  the  work  to  be  done  requires  peculiar  skill  and 
care,  and  the  mandatary  undertakes  it  in  such  way  as  to 
be  bound  to  go  through  with  it,  the  want  of  the  required 
skill  and  care  would  be  negligence  enough,  (n)     So  if  he 

oeire  the  money  dae  thereon,  when  76.  His  language  was  aa  follows :  "  It 
offered.  This  last  authority  and  duty  is  said  by  a  writer  of  great  authority 
would  seem  to  result  from  the  custody  [Pothier],  who  treats  of  the  doctrine 
of  the  note.  .  .  .  The  law  has  en-  of  mandate,  that  the  mandatary  can- 
dearored  to  make  a  distinction  in  the  not  excuse  himself  by  alleging  a  want 
degrees  of  care  and  diligence  to  which  of  ability  to  discharge  the  trust  under- 
different  bailees  are  bound ;  distinguish-  taken.  That  it  will  not  be  sufficient 
ing  between  gross  negligence,  ordinary  for  him  to  say  he  acted  to  the  best  of 
negligence,  and  slighe  negligence;  his  ability,  because  he  should  have 
though  it  is  often  difficult  to  mark  the  formed  a  more  just  estimate  of  his 
line  where  the  one  ends  and  the  other  be-  own  capacity  before  he  engaged  him- 
gins.  And  it  must  be  often  left  to  the  self.  1  hat,  if  he  had  not  agreed  to 
jury,  upon  the  nature  of  the  subject-  become  the  agent,  the  principal  could 
matter,  and  the  particular  circum-  haye  found  some  other  person  willing 
stances  of  each  case,  with  suitable  re-  and  capable  of  transacting  the  busi- 
marks  by  the  judge,  to  say  whether  ness  correctly.  This  doctrine,  if 
the  particular  case  is  within  the  one  or  sound,  would  make  the  attorney  in 
the  other."  See  also  Mechanics  and  fact  responsible  for  every  error  in 
Traders  Bank  17.  Gordon,  5  La.  An.  ()04.  judgment,  no  matter  what  care  and 

(m)  Nelson   v.  Macintosh,  1  Stark,  attention  he  exercised  in  forming  his 

287 ;  Bradish  v,  Henderson,  1  Dane,  opinion.    It  would  make  him  liable  to 

Abr.  810.  the  principal    in    all    doubtful   cases, 

(n)  See  the  remarks  of  Lord  Lough'  where  the  wisdom  or  legality  of  one 
borough  in  the  case  of  Shiells  v.  Black-  or  more  alternatives  was  presented  for 
bume,  quoted  antey  p.  104,  note  (/).  his  consideration,  no  matter  how  diffl- 
Mr.  Justice  Heath,  in  the  same  case  cult  the  subject  was.  And  if  the  em- 
said  :  *'  If  a  man  applies  to  a  surgeon  barrassment,  in  the  choice  of  measures, 
to  attend  him  in  a  disorder,  for  a  re-  grew  out  of  the  legal  difficulty,  it 
ward,  and  the  surgeon  treats  him  im*  would  require  from  him  knowledge 
properly,  there  is  gross  negligence,  and  and  learning,  which  the  law  only  pre- 
tlie  surgeon  is  liable  to  an  action ;  the  sumes  to  those  who  have  made  the 
surgeon  would  also  be  liable  for  such  jurisprudenceof  their  country  the  study 
negligence,  if  he  undertook  prtttis  to  of  their  lives,  and  which  knowledge 
attend  a  sick  person,  because  his  situa-  often  fails  in  them  from  the  intrinsic 
tion  implies  skill  in  surgery ;  but  if  the  difficulty  of  the  subject,  and  the  falli- 
patient  applies  to  a  man  of  a  different  bility  of  human  judgment.  It  is  no 
employment  or  occupation,  for  his  doubt  true,  that  if  the  business  to  be 
gratuitous  assistance,  who  either  does  transacted  presupposes  the  exercise  of 
not  exert  all  his  skill,  or  administers  a  peculiar  kind  of  knowledge,  a  person 
improper  remedies  to  the  best  of  his  who  would  accept  the  office  or  man- 
ability,  such  person  is  not  liable."  datary,  totally  ignorant  of  the  subject. 
But  even  a  mandatary  whose  occupa-  could  not  excuse  himself  on  the  ground 
tion  implies  peculiar  skill,  is  not  re*  that  he  discharged  his  trust  with  fidel- 
quired  to  exercise  the  greatest  amount  ity  and  care.  A  lawyer  who  would 
of  skin ;  if  he  exercises  such  skill  as  is  undertake  to  perform  the  duties  of  a 
usually  exercised  by  members  of  his  physician ;  a  physician  who  would  he- 
profession,  it  is  sufficient.  The  law  come  an  agent  to  carry  on  a  suit  in 
upon  this  subject  is  admirably  stated  a  court  of  justice ;  a  bricklayer  who 
by  Mr.  Justice  Portv,  in  the  case  of  would  propose  to  repair  a  ship,  or  a 
I^ercy  v.  Millaudon,  20  Mart  (La.)  68,  landsman  who  would  embark  on  board 
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*  107  enters  upon  the  *  undertaking,  it  is  said  that  he  must 
obey  instructions,  or  be  liable  for  his  departure,  (o) 
Indeed,  it  would  be  in  that  case  gross  negligence.  But  it 
might  be  otherwise,  if  the  owner  had  no  reason  to  beUeve 
that  the  mandatary  possessed  skill  sufficient  for  the  precise 
purpose  for  which  he  was  employed;  and  certainly  would 
be,  if  he  had  good  reason  to  know  that  he  had  not  the  skill ; 
as  if  he  gave  a  valuable  watch  to  be  repaired,  to  one  whom 
he  knew  was  not  a  watchmaker ;  or  to  one  who,  although  a 
watchmaker,  was  known  by  him  to  be  unaccustomed  to 
watches  of  that  kind.  All  these  differences  rest  upon  the 
ground  of  the  presumed  intention  of  the  parties.  And  on 
the  same  principle,  although  the  subject-matter  of  the  man- 
date do  not  necessarily  imply  superior  skill  in  the  mandatary, 
still,  if  he  is  known  to  possess  superior  skill  he  is  bound  to 
exercise  it.  (jp) 

a  veBsel  to  narigate  her,  may  be  pre-  sense  and  ordinal^  attention  would  not 

sented  as  examples   to  illustrate  this  have  fallen  into  it.     The  rule  wliich 

distinction.    But  when  the  person  who  fixes   responsibility,  because   men  of 

is  appointed  attorney  in  fact  has  the  unerring  sagacity  are  supposed  to  ex- 

qualiflcations  necessary  for  the   dis-  ist,  and  would  liave  been  found  by  the 

charge  of  the  ordinary  duties  of  the  principal,  appears  to  us  essentially  er 

trust  imposed,  we  are  of  opinion  that  roneous." 

on  the  occurrence  of  difficulties  in  the        (o)  Fellows  o.  Qohlon,  8  B.  Mon. 

exercise  of  it,  which  ofier  only  a  choice  415 ;  Ferguson  v.  Porter,  8  Fla.  27. 

of  measures,  the  adoption  of  a  course  See  note  (/),  supra, 
ftom  which  loss  ensues  cannot  make        (p)  Wilson  v.  Brett,  11  M.  &  W.  118. 

the  agent  responsible,  if  the  error  was  This  was  an  action  on  the  case  for  neg« 

one  into  which  a  prudent  man  might  ligence  in  riding  the  plaintitTs  horse, 

have  fallen.     The   contrary  doctrine  The  plaintiff  hiM  intrusted  the  horse 

seems  to  us,  to  suppose  the  possession,  in  question  to  the  defendant,  request- 

and  require  the  exercise,  of  perfect  wis-  ing  him  to  ride  it  to  Peckham,  for  the 

dom  in  fallible  beings.    No  man  would  purpose  of  showing  it  for  sale  to  a  Bfr. 

undertake  to  render  a  service   to  an-  Margetson.     The  defendant  rode  the 

other  on  such  severe  conditions.    The  horse  to  Peckham,  and,  for  the  purpose 

reason  given  for  the  rule,  namely,  that  of  showing  it,  took  it  into  the  East 

if  the  mandatary  had  not  accepted  the  Surrey  race-ground,  where  Mr.  Mar- 

offlce,  a  person  capable  of  discharging  getson  was  engaged  with  others  play- 

the  duty  correctly  would   have   been  ing  the  game  of  cricket ;  and  there,  in 

found,  is  quite    unsatisfactory.      The  consequence  of  the  slippery  nature  of 

person  who  would  have  accepted,  no  the  ground,  the  horse  supped  and  fell 

matter  who  he  might  be,  must  have  several  times,  and  in  falling  broke  one 

shared,  in  common  with  him  who  did,  of  his  knees.    It  was  proved  that  the 

the  imperfection  of  our  nature ;  and  defendant   was   a   person   conversant 

consequently  must  be  presumed  just  as  with  and  skilled  in  horses.    Rolfit  B., 

liable  to   have  mistaken   the  correct  before  whom  the  cause  was  tried,  told 

course.      The  test   of    responsibility,  the  jury  that,  under  the  circumstances, 

therefore,  should  be,  not  the  certainty  the  defendant,  being  shown  to  be  a  per- 

of  wisdom  in  others,  but  the  possession  son    skilled   in   the  management   of 

of  ordinary  knowledge ;  and  b^  show-  horses,  was  bound  to  take  as  much 

Ing  that  the  error  of  the  agent  is  of  so  care  of  the  horse  as  if  he  had  borrowed 

gross  a  kind,  that  a  man  of  common  it.    And  the  Court  of  Exchequer  kdd 
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When  a  thing  is  borrowed,  to  be  used  by  the  borrower, 
without  any  reward  or  compensation  to  be  received  by  the 
owner  from  him,  this  transaction  resembles  the  two  former, 
in  so  far  as  it  is  gratuitous.  But  it  is  unlike  them,  in  that 
the  benefit  belongs  exclusively  to  the  bailee ;  and  he  is  there- 
fore bound  to  great  care,  and  liable  for  slight  negligence,  (jr) 

What  constitutes  this  negligence,  or,  in  general,  what  are 
tlie  rules  which  belong  to  this  species  of  bailment,  we  cannot 
ascertain  to  any  great  extent  from  adjudicated  cases,  as  there 
are  few  which  distinctly  decide  such  questions.  But  in  the 
case  of  Coggs  v,  Bernard,  so  often  cited,  ffolt  lays  down  cer- 
tain principles,  which  he  takes  from  Bracton^  who  borrows 
them  from  the  civil  law.  Resting  upon  such  authority,  and 
also  upon  manifest  reason  and  justice,  they  may  be  deemed 

this  inatroction  to  be  correct.    Parke,  which  here  becomes  immaterial,  smce 

B.,  Mid :  "  I  think  the  case  was  left  it  appears  that  the  defendant  has  it." 

quite  correctly  to  the  jury.    The  de-  Roife,  B.    *'  The  distinction  I  intended 

feodant  was  shown  to  be  a  person  con-  to  make  was,  that  a  gratuitous  bailee 

Tersant  with  horses,  and  was  therefore  is  only  bound  to  exercise  such  skill  as 

bomid  to  use  such  care  and  skill  as  a  he  possesses,  whereas  a  hirer  or  bor- 

person  conyersant  with  horses  might  rower  may  reasonably  be  taken  to  rep- 

reasonably  be  expected  to  use :  if  he  resent  to  the  party  who  lets,  or  from 

did  not,  be  was  guilty  of  negligence,  whom  he  borrows,  that  he  is  a  person 

The  whole  effect  of  what  was  said  by  of  competent  skill.    If  a  person  more 

the  learned  judge  as  to  the  distinction  skilled  knows   that  to  be'  dangerous 

between  this  case  and  that  of  a  bor-  which  another   not   so  skilled  as  he 

rower,  was  this :   that  this  particular  does  not,  surely  that  makes  a  difference 

defendant,  being  in  fact  a  person  of  in  the  liability.    I  said  I  could  see  no 

competent  skiU,  was  in  effect  iu  the  difference  between  negligence  and  groae 

nme  situation  as  that  of  a  borrower,  negligence  —  that   it   was    the    same 

who  in  point  of  law  represents  to  the  thing,  with  the  addition  of  a  vitupera- 

lender  that  he  is  a  person  of  competent  tive  epithet."    It  does  not  distinctly 

skill.     In  the   case   of  a   gratuitous  appear   by  the   report   of   this   case 

bailee,  where  his  profession  or  situa-  whether   the   bailor   knew    that   the 

tion  is  such  as  to  imply  the  possession  bailee  possessed  superior  skill  or  not. 

of  competent  skill,  be  is  equally  liable  We  think,  howeyer,  it  must  be  pre- 

ibr  the  neglect  to  use  it."    Alda-son,  B.  sumed  that  he  did  not  know  it,  or  at 

**  The  leaned  judge  thought,  and  cor-  least  had  reason  to  suppose  that  such 

rectly,  that  this  defendant  being  shown  was  the  case.    See  ante,  p.  98,  note  (i;. 
to  be  a  person  of  competent  skill,  there        (q)  Phillips   v.  Condon,   14  111.  84. 

was  no  diflerence  between  his  case  and  See  also  to  same  effect  Howard  v.  Bab- 

that  of  a  borrower ;  because  the  only  cock,  21  BI.  259,  where  the  liability  is 

difference  is,  that  there  the  party  bar-  carefully  stated ;  and  also  Bennett  v. 

gains  for  the  use  of  competent  skill,  O'Brien,  87  111.  260. 

[117] 


•  10b                          I'HB  LAW  OF  OONTBACTS.  [BOOK  ni. 

the  rules  of  law  on  this  subject ;  and  we  give  them  in  a  note 

below,  in  the  words  of  HolU  (r) 
*  109       *  It  would  seem  that  a  gratuitoua  lender  for  use,  is 

liable  to  the  party  to  whom  he  lends,  for  mischief 
directly  resulting  from  the  unsafe  condition  of  the  article,  if 
that  be  known  to  the  lender.  («) 

(r)  "  As  to  the  second  sort  of  bail-  serrants  leave  the  house  or  stable 
ment,  namely,  commodatvan^  or  lending  doors  open,  and  the  thieres  take  the 
^o/u,  the  borrower  is  bound  to  the  opportunity  of  that,  and  steal  the 
strictest  care  and  diligence,  to  keep  the  horse,  he  will  be  chargeable ;  because 
goods  so  as  to  restore  them  back  again  the  neglect  gave  the  SiieTes  the  occa- 
to  the  lender,  because  the  bailee  has  a  sion  to  steal  the  horse.  Braeton  says, 
benefit  b}-  the  use  of  them,  so  as  if  the  the  bailee  must  use  the  utmost  care, 
bailee  be  guilty  of  the  least  neglect  he  but  yet  he  shall  not  be  chargeable 
will  be  answerable  ;  as  if  a  man  should  where  there  is  such  a  force  as  he  can- 
lend  another  a  horse  to  go  westward,  not  resist."  See  also  Scranton  v.  BaZ' 
or  for  a  month ;  if  the  bailee  go  north-  ter,  4  Sandf.  6 ;  Booth  v.  Terrell,  16 
ward,  or  keep  the  horse  above  a  month,  Greo.  20;  2  Ld.  Raym.  916.  A  gratul- 
if  any  accident  happen  to  the  horse  in  tons  loan  is  considered  as  strictly  a 
the  northern  journey,  or  after  the  ex-  personal  trust,  unless  firam  other  cir- 

Eiration  of  the  month,  the  bailee  will  cumstances  a   different  intention  can 

e  chargeable ;  because  he  has  made  fairly  be  presumed.    This  is  well  illus- 

use  of  the  horse  contrary  to  the  trust  trated  by  the  case  of  Bringloe  v,  Mor- 

he  was  lent  to  him  under,  and  it  may  rice,  1  Mod.  210.    That  was  an  action 

be  if  the  horse  had  been  used  no  other-  of    trespass    for  immoderately  riding 

wise  than  he  was  lent,  that  accident  the  plaintiff's   mare.     The  defendant 

would  not  have  befallen  him.    This  is  pleaded  that  the  plaintiff  lent  him  the 

mentioned   in  Braeton,  fol.  99  a ;  his  mare,  and  gave  him  license  to  ride  her, 

words  are :     Is  autem    cut    res  aliqua  and  that  by  virtue  of  this  license  the 

utenda  datur,  re  chligaturj  qum  commodata  defendant  and  his  servant  had  ridden 

eatf  aed  magna  differentia  est  inter  mutuam  the  mare  alternately.     The  plaintiff  de- 

et  commodatum :  quia  is  qui  rem  mutuam  murred  to  the  plea.     And,  per  curiam, 

accepit  ad  ipsam  restituendam  tenetur,  vd  **  The  license  is  annexed  to  the  person, 

ejus  pretium,  si  forte  incendio,  ruina,  nau-  and  cannot  be  communicated  to  an- 

jragio,  aut  latronum  vel  hostium  incursu,  other ;  for  this  riding  is  a  matter  of 

conminpta  Juerit,  vel  deperdita^  subtracta,  pleasure."    And  North,  C.  J.,  took  a 

vel  ablata,    Et  ^  rem  utendam  accepit,  difference,  where    a   certain    time  is 

nonsujfficitadretcustodiamtquodtaletn'di-  limited  for  the  loan  of  the  horse,  and 

Ugentiam  adhibeat,  qualem  sms  rebus  pro^  where  not.    In  the  first  case,  the  party 

priis  adhibefe  adet,  si  alius  earn  diiigentius  to  whom  the  horse  is  lent  hath  an  in- 

potuit  custodire;  ad  vim  autem  majorem  terest  in  the  horse  during  that  time, 

vel  casus  foriuitos  non  tenetur  quis,  nisi  and  in  that  case  his  servant  may  ride, 

culpa  stta  intervenen't,      Ut  si  rem  sibi  but  in  the  other  case  not.    A  difference 

eommodatam  domi,  sectan    detulerit  cum  was  also  taken  between  hiring  a  horse 

peregre  profectus  fuerit,  et  iUam    incursu  to  go  to  York,  and  borromny  a  horse ; 

hostiuni  vd  pradonum  vd  naufragio  amis-  in  the  first  place,  the  party  may  let  his 

erit,  non  est  dubium  quin  ad  rei  restitW'  servant  ride ;  in  the  second  not.    But 

tionem    teneatur.      I    cite   this   author,  where  a  horse  was  for  sale,  and  the 

though  I  confess  he  is  an  old  one,  be-  agent  of  the  vendor  let  A  have  the 

cause  his  opinion  is  reasonable,   and  horse  for  the  purpose  of  tiying  it,  A 

very  much  to  my  present  purpose,  and  was  held  justified  in  putting  a  com- 

there  is  no  authority  in  the  law  to  the  petent  person  upon  the  horse  to  try  it, 

contrary.    But  if  the  bailee  put  this  an  authority  to  do  so  being  implied, 

horse  in  his  stable,  and  he  were  stolen  Lord  Camoys  r.  Scurr,  9  C.  &  P.  88S 

from  thence,  the  bailee  shall  not  be  an-  {$)  Blakemore  v.  E.  &.  B.  Bail  way 

Bwerable  for  him.    But  if  he  or  his  Co.,  92  £ng.  C.  L.  1085 
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We  now  enter  upon  a  topic  of  more  interest,  inasmuch  as 
the  questions  which  belong  to  it  are  of  more  frequent  occur- 
rence. 

*  A  pledge  is  a  bailment  for  the  mutual  benefit  of  *  110 
both  parties,  for  while  the  pledgee  obtains  security  for 
his  debt,  the  pledgor  obtains  credit  or  delay,  or  other  indul- 
gence. The- bailee  is  therefore  bound  only  to  ordinary  care, 
and  is  liable  only  for  ordinary  neglect.  If  the  pledge  be  lost 
by  an  intrinsic  defect,  which  might  possibly  have  been  reme- 
died, or  by  a  casualty  which  might  possibly  have  been  pre- 
vented, or  by  superior  force  which  might  possibly  have  been 
resisted,  the  bailee  is  still  not  responsible,  unless  be  was  in 
positive  default.  (0 

He  has  a  special  property  in  the  pledge ;  and  may  maintain 
any  action,  which  requires  such  property  in  the  plaintiff, 
against  a  third  party,  for  an  injury  to  the  pledge ;  (u)  and  a 

(f)  Commercial  Bank  v.  Martin,  1  Gibson  v.  Boyd,  1  Kerr,  160,  that  an 

La.  Ad.  &44.    In  this  case  the  court  say  action  will  lie  in  favor  of  the  pawnee 

that  a  pledgee  is  bound  to  take  that  against  the  general  owner,  when  the 

care  of  the  property  pledged  which  a  rights  of  the  former  are  invaded  by 

prudent  person  (diiigens  pcUer/amiliaa)  the  latter.    That  was  an  action  of  re- 

wonld  take  of  his  own.    But  he  is  not  plevin  for  a  mare.    It  appeared  that 

Itound   to   use  the  utmost*  diligence,  the  mare  in  question  was  the  property 

And  where  it  becomes  neoessary  for  a  of  the  defendant,  and  had  been  aelir- 

pledgee,  in  the  exercise  of  the  diligence  ered  by  him  to  the  plaintiflT  as  a  pledge. 

roqoiied  of  him,  to  employ  an  a^ent  on  The   defendant   afterwards   took  the 

aoeoonl  of  his  particiilar  profession  and  mare  from  the  plaintiff's  possession, 

skill,  he  will  not  be  responsible  for  the  whereupon  the  plaintiff  brought  this 

Busoondnct  or  neglect  of  the  latter,  action,  and  the  court  held  that  he  was 

where  reasonable  care  was  shown  in  entitled  to  recover.     Chipman,  C.  J., 

the  cbotoe  of  the  agent,  as  to  his  skill  said :  "  This  is  an  action  of  replevin 

and  ability.    See  also  Exeter  Bank  v.  for  a  mare,  in  which   the   defendant 

Gordon,  8  N.  U.  66 ;  Goodall  v.  Rich-  pleaded  property  in  himself,  and  also 

ardaon,  14  id.  667.     The  general  rule  property  in  a  third  person ;   and  the 

of  law,  where  a  person  receives  bonds  plaintiff  replied  to  each  plea  that  the 

or  notes  for  collection,  as  collateral  se-  property  was  in  himself ;  upon  which 

onrity  for  a  debt,  ia  that  he  is  bound  to  issue  was  taken.    From  the  testimony 

use  due  diligence ;  and  if  they  are  lost  in  the  case,  it  appeared  that  the  mare 

through  his  negligence,  by  the  Insol-  belonged  to  the  defendant,  and  was  de- 

Tency  of  the  makm,  he  is  chargeable  llvered  to  the  plaintiff  as  a  security  for 

with  the  amount.    Noland  v.  Cliurk,  10  a  debt  due  from  the  defendant  to  the 

B.  Mon.  2S&.  plaintiff;   the  contract  between  them 

(a)  It  is  also  decided  in  the  caae  of  therefore  was  clearly  that  of  a  pawn  or 
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judgment  in  such  action  brought  by  the  pledgee  or  by  the 
pledgor  would  bar  an  action  for  the  same  cause  by  the 
*  111  other  party,  (v)  And  he  *  is  undoubtedly  bound  to  do 
all  that  may  be  proper  or  necessary  to  preserve  the 
yalue  of  the  pledge.  Hence  it  has  been  held,  that  where  a 
party  receives  negotiable  paper  from  his  debtor,  with  the 
debtor's  indorsement,  as  collateral  security  for  his  demand, 
and  not  as  agent  merely,  it  is  his  duty  to  present  the  same  for 
payment  when  due,  and  take  the  proper  steps  to  charge  the 
debtor  as  indorser ;  and,  falling  to  do  this,  he  makes  the  paper 
his  own.  (w) 

He  has  generally  only  a  right  to  hold ;  and  if  he  uses,  it  is 
at  his  own  peril ;  and  he  is  liable  for  any  loss  which  occurs 
while  using.  If  he  derive  a  profit  &om  this  use,  he  must 
allow  for  it ;  unless  this  use  was  equally  profitable  to  the 
owner.  If  the  pledge  be  a  horse,  the  bailee  may  use  it 
enough  to  keep  the  horse  in  health,  without  paying  for  this 
use ;  but  if  he  take  a  journey  with  it  he  must  pay.  He  may 
milk  a  cow,  and  indeed  ought  to,  because  not  to  nulk  her 
would  injure  the  owner,  by  hurting  the  cow ;  nevertheless  he 
must  account  for  the  milk,  because  he  derives  a  positive 
profit  fi'om  it.  The  question  of  use  sometimes  resolves  itself 
into  more  or  less  of  resulting  injury ;  thus,  he  may  use,  care- 
fully, books,  although  perhaps  any  use  of  them  implies  some 
slight  injury;  but  not  clothes,  for  these  are  more  rapidly 
worn  out,  and  necessarily  more  injured  by  use.  (a?)     But 

pledge ;  and  the  defendant  and  plain-  cation   given   to   the   term    '  general 

tiff  stood  in  the  situation  of  pawnor  owner.'     He     remains    the    general 

and  pawnee.     In  this  state  of  things  owner,   sabject  to  the  right   of  the 

the  defendant  took  the  mare  from  the  pawnee ;  he  has  parted  with  his  abso- 

plaintiff.    It  is  now  contended  on  the  lute  right  of  disposing  of  the  chattel 

part  of  the  defendant,  that  he  being  until  he  has  redeemed  it  fh>m  its  state 

the   general  owner  of  the  mare,  the  of  pledge.  .  .  .  There  cannot,  I  oon- 

plaintiff  cannot  maintain  this  action  of  oelve,  be  a  particle  of  doubt  that  thii 

replevin  against  him.    It  is  admitted  to  action  is  maintainable." 

be  dear  law  that  the   pawnee  may  {v)  4S  Ed.  8,  20  b,  pi.  S  ;  20  H.  7,  6, 

maintain  replevin  against  a  stranger,  b,  pL  15 ;  Flewellin  t.  Rave,  1  Bulst 

and    the    right    to   retain    the    thing  68. 

pawned,  until  the  debt  is  paid,  cannot  (tr)  Jenniton  v.  Parker,  7  Mich.  866. 

be  perfect  unless  this  right  of  possession  See  Roberts   v.   Thomi»son,  14  Ohio 

is  indefeasible,  and  not  liable  to  be  in-  (n.  8.),  1. 

vaded  or  interfered  with  by  the  debtor,  (x)  In  Coggs  v.  Bernard,  Lord  HoU 

altliough  he  be  the  general  owner  of  makes  the  following  remarks  upon  the 

the  thing  pawned.    The  fallacy  of  the  right  of  the  pledgee  to  use  the  pledge 

argument  on  the  part  of  the  defendant  while  in  his  possession  :  "  If  the  pawn 

appears  to  lie  in  the  extent  of  signifi-  be  such  as  it  will  be  the  worse  for 

[120] 


CH.  ZI.]  BAILHENT.  *  111 

even  if  he  use  the  pawn  tortiously  without  putting  it  out  of 
his  possession,  it  is  said  that  he  is  only  liable  to  an  action ; 
his  lien  upon  it  not  being  thereby  terminated,  (y)  But  his 
lien  is  tenninated  by  a  tender  of  the  debt,  (yy)  The  lien  of 
the  pledgee  and  the  rules  of  law  applicable  to  it,  are  consid- 
ered in  our  chapter  on  Liens. 

In  all  cases  the  pledgee  must  account  for  income  or 
profits  *  derived  from  the  pledge ;  (}fz)  and  where  he  *  112 
is  put  to  expense  or  extraordinary  trouble  to  preserve 
the  value  of  the  pledge,  he  may  charge  the  owner  for  it, 
unless  there  be  a  bargain  to  the  contrary,  or  the  nature  of 
the  case  negatives  his  right  to  make  such  charge. 

If  the  pledge  be  stolen  from  him  he  is  not  liable,  unless 
the  theft  arose  from  or  was  connected  with  a  want  of  ordinary 
care  on  his  part.  (<)  By  the  civil  law,  the  theft  raised  the 
presumption  of  neglect,  and  the  bailee  was  responsible  unless 
he  coiQd  show  an  absence  of  negligence  on  his  part.  We 
doubt  whether  this  be  the  rule  of  the  common  law.  If  the 
pledge  be  stolen,  the  theft  does  not  of  itself  discharge  the 
bailee  ;  but  the  bailor  may  make  him  responsible  by  showing 
that  it  happened  through  a  want  of  ordinary  care. 

By  the  civil  law,  in  the  case  of  pignu9^  the  possession  of 
the  thing  pledged  passed  to  the  creditor ;  in  the  case  of  Ay- 
potheca^  the  possession  of  the  thing  hypothecated  remained 
with  the  owner.  This  distinction  has  not  been  deemed  of 
great  importance  in  England,  and  the  difference  between  a 
pledge  and  a  mortgage  has  not  until  lately  been  strongly 

vnagt  the  pawnee  cannot  nae  it,  as  as  a  hone,  oow,  &c.,  then  the  pawnee 

clothes,  ftc. ;  but  if  it  be  snch  as  will  be  may  use  the  horse  in  a  reasonable  man- 

neTer  the  worse,  as  if  jewels  for  the  ner,  or  milk  the  cow,  &c.,  in  recom* 

purpose  were  pawned  to  a  lady,  she  pense  for  the  meat."    See  also  Mores 

might  use  them.    But  then  she  must  v.  Con  ham,  Owen,  128 ;  Anonymous,  2 

do  it  at  her  peril,  for  whereas  if  she  Salk.    522 ;    Thompson  v,  Patrick,  4 

keeps  them  locked  up  in  her  cabinet,  Watts,  414. 

if  her  cabinet  should  be  broken  open,  (y)  Thompson  v.  Patrick,  4  Watts, 

and  the  jewels  taken,  fkum  thence,  she  414. 

would  be  excused ;  if  she  wears  them  (yy)  Haskins  o.  Kelly,  1  Rob.  160. 

abroad,  and  is  there  robbed  of  them,  (y«)  Hunsaker  o.   Sturgis,  29  Cid. 

she  will  be  answerable.    And  the  lea-  142. 

son  is,  because  the  pawn  is  in  the  nature  {z)   Sir   William  Janei's  distinction 

of  a  deposit,  and  as  such  is  not  liable  (Essay  on  Bailm.  75)  between  dandes- 

to  be  used.    And  to  this  effect  is  Owen,  tine  theft  and  violent  theft,  taken  from 

12S.    But  if  the  pawn  be  of  such  a  the  civil  law,  is  not  sustained  by  com* 

nature  as  the  pawnee  is  at  an^  charge  mon-biw  authorities.   See  Co.  Lit  89  a: 

■boat  the  thing  pawned,  to  maintain  it,  Southcote's  case,  4  Rep.  88  b. 
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marked.  In  recent  times,  howeyer,  and  in  this  country,  this 
distinction  is  assuming  a  new  importance.  In  all  our  com- 
mercial cities,  the  phdging  of  personal  property,  especially 
of  stocks,  has  become  very  common,  and  recent  cases  have 
established,  or  at  least  affirmed,  rights  and  liabilities  peculiar 
to  such  contract,  and  quite  different  from  those  which  attend 

a  mortgage,  (a) 
*  113       *  It  was  undoubtedly  a  rule  of  the  ancient  common 

law  of  England  that  delivery  was  essential  to  a  pledge ; 
and  the  difference  between  a  pledge  and  a  mortgage  consisted 
in  this.  The  possession  of  the  pledge  passed  to  the  pledgee, 
but  the  property  did  not  pass ;  a  thing  mortgaged  might  re« 
main  in  the  possession  of  the  mortgagor,  but  the  right  of 
property  passed  to  the  mortgagee.  The  pledgee  held  the 
pledge  until  his  debt  was  paid,  the  pledge  itself  remaining 
the  property  of  the  pledgor.  The  mortgagee  acquired  the 
property  of  the  thing  mortgaged,  the  mortgagor  parting  with 

(a)  In  Cortelyou  v.  Lansing,  2  remiuned  with  the  intestate,  and  only  a 
Gaines  Gas.  20O,  the  distinction  be-  special  property  passed  to  the  defend- 
tween  a  pledge  and  a  mortgage,  and  ant.  It  is,  therefore,  to  be  distin- 
the  peculiar  qualities  of  a  pledge,  are  guished  from  a  mortgage  of  goods ;  for 
Tery  fully  and  ably  considered.  In  that  is  an  absolute  pledge,  to  become 
Barrow  v.  Paxton,  6  Johns.  260,  the  an  absolute  interest  if  not  redeemed  at 
case  of  Gortelyou  v.  Lansing  being  a  fixed  time.  Besides,  delivery  is  es- 
cited  by  counsel,  Kent,  G.  J.,  said  :  sential  to  a  pledge ;  but  a  mortgage  of 
**  That  case  was  never  decided  by  this  goods  is,  in  certain  cases,  valid  without 
court.  It  was  argued  once,  and  I  had  delivery.  The  mortgage  and  the  pledge 
prepared  the  written  opinion  which  ap-  or  pawn  of  goods  seem,  however,  gen- 
pears  in  the  report  of  Mr.  Cainm ;  but  eraily  to  have  been  conibunded  in  the 
the  court  directed  a  second  argument,  books,  and  it  was  not  until  lately  that 
which,  for  some  reason  or  other,  was  this  jdst  discrimination  has  been  well 
never  brought  on,  so  that  no  decision  attended  to  and  explained."  See  also 
took  place  on  the  points  raised  in  the  Homes  v.  Grane,  2  Pick.  607 ;  Jones  v. 
case.  How  my  opinion  got  into  print  I  Smith,  2  Ves.  Jr.  872,  878;  BrowneU 
do  not  know.  It  was  probably  lent  to  v.  Hawkms,  4  Barb.  491 ;  Haskins  v. 
some  of  the  bar,  ana  a  copy  taken,  Patterson,  1  £dm.  8el.  Gas.  301.  In 
which   the  reporter   has  erroneously  this  last  case»  Marvin,  J.,  said:  "A 

Published  as  the  opinion  of  this  court."  mortgage  is  a  sale  of  goods,  with  a 

'his  circumstance  may  lessen  its  au-  condition  that  if  the  mortgagor  per- 

thority.    But  as  Ghancellor  Kent  has  forms  some  act  it  shall  be  void.    If  the 

referred  to  it  in  his  Gommentaries,  we  condition  is  not  peribrmed.  the  goods 

venture  to  do  so  also.    Whatever  be  become  the  absolute  property  of  the 

its    authority,    of  its   instructiveness  mortgagee.    Before  the  hapi^ning  of 

there  can  be  jio  doubt.    The  learned  the  contingency  upon  which  the  title  is 

judge  says:   "The  note  in  question  to  be  defeated  or   become  absolute, 

came  under  the  strict  definition  of  a  the  possession  of  the  goods  may  be  in 

pledge.     It  was  delivered  to  the  de-  the  mortgagor  or  the  mortgagee.    In 

fend!ant,  with  a  riglit  to  detain  as  a  the  case  of  a  pledge,   the  property 

security  for  his  debt,  but  the  legal  must    be    delivcored   to   the  pawnee. 

property  did  not  pass,  as  it  does  in  the  This   is   of  the   very   essence   of  • 

case  of  a  mortgage,  with  a  condition  of  pledge." 
a  defeasance.    The  general  ownership 
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the  property  as  in  the  case  of  a  sale,  reserving  only  the  right 
to  defeat  the  transfer  and  re-acquire  the  property  by  paying 
the  debt.    But  this  distinction  has  not  always  been  recog- 
nized, or,  at  least,  not  accurately  observed.     It  seems,  how- 
ever, to  be  now  held,  that  possession  of  a  pledge  must  be 
delivered  to  the  pledgee ;  (()  that  this  possession  may  be 
according  to  the  nature  of  the  thing,  and  whei-e  the  pledge 
does  not  permit  of  manual  delivery,  but  consists  of  stocks, 
which  are  transferred  upon  the  books  of  the  company  with 
issue  of  a  new  certificate,  if  the  transfer  be  to  secure  a  debt, 
and  the  debtor  has  a  right  to  the  restoration  of  the  properly 
on  payment  of  the  debt  at  any  time,  the  transaction  is  a 
pledge  and  not  a  mortgage^  although  the  legal  title  passes  to 
the  creditor.     This  is  a  very  nice,  and  perhaps  a  difficult  dis- 
tinction ;  but,  as  a  consequence  of  it,  it  is  held,  that  the  cred- 
itor takes  the  stock  only  to  hold,  and  not  to  use ;  that  the 
property  is  not  in  him ;  that  he  cannot  seU  the  stock 
until  the  debt  is  due,  and  that  if  it  be  *  payable  on  *  114 
demand,  or  payable  presently  without  demand,  he  can- 
not sell  until  demand,  eyen  if  it  was  agreed  between  the 
parties  that  he  might  sell  without  notice  to  the  debtor ;  (Jbb) 
that  if  he  sells,  trover  may  be  maintained  against  him  by  the 
debtor  as  for  a  wrongful  conversion,  although  the  debt  be  not 
paid. 

As  to  the  damages,  it  seems  that  the  debtor  may  recover,  if 
the  stocks  had  risen  in  value,  that  enhanced  value.  Whether, 
if  the  stocks  had  risen  and  fallen,  the  debtor  is  limited  to 
the  value  at  the  time  of  the  unauthorized  sale,  or  may  have 
the  highest  value  down  to  the  time  of  trial,  is  not  cer- 
tainly decided ;  but  it  seems  that  he  may  have  the  highest 
value,  (js) 


Jh)  See  the  csaet  cited  in  the  pre- 
ling  note. 

(66)  Campbell  v.  Parker,  9  Boew* 
822. 

(c)  All  these  pomts  were  elaboratdj 
oomtdered  in  the  case  of  Wilson  v.  Lit- 
tle, 1  Sandf.  861;  a.  o.  2  Comst  448. 
It  was  an  action  on  the  case  for  not  re- 
turning stock  pledged,  and  for  unlaw- 
folly  seUinff  the  same.  The  case  came 
on  originauj-  in  tlie  Superior  Court  of 
the  citj  of  New  Tork,  and  was  tried 


before  Sandfard,  J.  It  appeared  that 
on  the  20th  of  December,  1846,  the 
plaintiflT  borrowed  of  the  defendant 
the  sum  of  $2,000,  and  gave  his  prom- 
issory note  therefor,  payable  j)re8entl7. 
The  plaintiflT  at  the  same  time  trans- 
ferred to  the  defendant  fifty  shares  of 
the  consolidated  capital  stock  of  the 
New  York  and  Erie  Railroad  Company. 
The  transfer  was  made  on  the  books  of 
the  corporation,  where  it  was  standing 
in  the  plaintiff's  name,  and  was  abso- 
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*  115       *  In  this  power  of  disposal,  the  mortgagee  differs 

greatly  from  a  pledgee.  For  it  is  every  day's  practice 

lute  in  its  temu.    In  the  note,  how*  to  sell  immediately,  without  flnt  de- 

eTer,  given  by  plaintiff  to  the  defendant,  manding   the  amount   of  the   notel 

the  stock  was  mentioned  as  having  been  This,  in  the  absence  of  Judiciid  an* 

deposited  with  the  defendant  "  as  col-  thority,  would,  to  our  minds,  be  repugn 

lateral  security,"  with  authority  to  sell  nant  to  the  fair  import  and  spirit  of  the 

the  same,  on  the  non-performance  of  contract"     After  a  cateftil  ezamma- 

the  promise  contained  in   the   note,  tion   of  the  authorities,  the    learned 

without  notice  to  the  plaintiff.    After-  judge  continues :    "  It  may  then    be 

wards,  and  between  the  28d  of  Deoem-  safely  assumed,  that  where  an  article 

ber  and  the  3d  of  January,  following  is  pledged  to  secure  a  debt,  payable  on 

the  date   of  the  loan,  the   plaintiff's  demand,  the  pledgee  cannot  sell  with- 

agent  applied  to  the  defendant  several  out  first  deman&ig  payment  of  the 

times  to  repay  the  loan,  and  have  the  debt  on   demand.     A   contrary  rule 

stock   retransferred.     The  defendant  would,  in   its   practical  operation   be 

did  not  comply  with  his  request,  and  wholly  destructive  to  the  existence  of 

it  afterwards  appeared  that  he  had  sold  a   general  property   in   the    pawnor, 

the  plaintiff's  stock  on  the  24th  or  25th  Every  vestige  of  the  pawnor's  interest 

of  December.    Between  the  28d  of  De-  in  the  pledge  might  be  destroyed  (and 

cember  and  the  8d   of  January,  the  that  too  without  liis  knowledge)  within 

market  value  of  the  stock  in  question  an  hour  after  the  pawnee  is  clothed 

rose  from  about  sixty-eight  dollars  per  with  his  mere  special  property."    In 

share  to  eighty-five  dollars  per  share,  reference  to  the  measure  of  damages, 

On  these  facts  a  verdict  was  taken  for  the   learned  judge  said :   "  It  is  con- 

the  plaintiff,  subject  to  the  opinion  of  tended  that  in  trover  the  true  measure 

the  court.     The  court  held,  1.   That  of  damages  is  the  value  of  the  property 

the  defendant  had  no  right  to  sell  the  at  the  time  of  its  conversion,  which,  as 

stock  until  he  had  first  demanded  pay-  the  defendant  contends,  was  on  the 

ment  of  the  plaintiff.     2.   That  the  27th   of  December,  when   the  stock 

measure  of  damages  was  the  value  of  ranged  in  the  market  from  671  to  68 

the  stock  on  the  8d  of  January.    Upon  per  cent.     But  the  present  is  not  in 

the  first  point,  Vanderpodj  J.,  deliver-  form,  nor  indeed  is  it  in  auUtancej  an 

ing  the  opinion  of  the  court,  said:  action  of  trotwr.    It  is  a  special  action  on 

"The  defendant  held   the   stock   in  the  case,  and  I  cannot  imagine  why 

question  as  pledgee.     It  was  pledged  assumpsit   could  not   also   have  been 

to  secure  the  payment  of  a  note  of  maintained,  for  not  returning  to  the 

$2,000,  payable  on  demand.   A  pledgee  plaintiff  his  stock,  after  tender  to  the 

cannot  dispose  of  the  pledge  until  the  defendant  of  the  amount  for  which  it 

S ledger  has  failed  to  comply  with  was  pledged.  .  .  .  This  not  being  an 
is  engagemento.  If  the  pledgee  sells  action  of  trover,  the  true  measure  of 
the  pledge  without  authority,  it  is  a  damages  is  the  value  of  the  stock  on 
violation  of  his  trust  It  is  here  con-  the  3d  of  January,  when  the  stock  was 
tended,  that  as  the  note  was  payable  sold  for  $85  per  share.  On  that  day 
on  demand,  the  plaintiff  was  in  default  the  final  interview  took  place  between 
for  not  paying  it  the  ilioment  the  note  the  defendant  and  Mr.  Cutting,  the 
was  given,  and  that  the  pledgee,  before  agent  of  the  plaintiff.  The  defendant's 
selling  the  stock,  was  not  bound  to  de-  offer  and  conversation  on  that  day  may 
mand  the  amount  loaned.  The  cases  be  regarded  as  constituting  the  final 
of  sale  by  the  pledgee,  to  be  found  in  breach.  But  if  it  were  otherwise,  had 
the  books,  are  generally  those  where  the  breach  occurred  earlier,  the  rule  of 
notes  were  payable  at  a  future  day,  damages  would  have  been  tlie  highest 
and  where  the  pledgee  sold  the  thing  value  of  the  stock  between  the  actual 
pledged  before  the  notes  matured,  refusal  of  the  defendant  to  return  the 
There  the  pledgee  was  clearly  in  the  same,  on  being  ofiered  the  amount  for 
wrong ;  for  the  pledgor  had  not  failed  which  it  was  pledged,  and  the  corn- 
to  comply  with  his  engagement,  mencement  of  the  suit."  A  question 
Where  stock  or  other  property  is  was  made  also  as  to  whether  the  plain- 
pledged  as  collateral  security,  to  se-  tiff  should  have  tendered  to  the  def end- 
cure  the  payment  of  a  note  payable  ant  the  amount  due  him  before  brmging 
on  demand,  can  the  pledgee  proceed  his  action.    The  courts  however,  were 
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for  a  mortgagee  *  to  sell  his  mortgage,  and  by  this  sale  *  116 
transfer  the  right  of  property  from  himself  to  the  pur- 

of  opinion,  that  the  eridence  prored  counsel  who  argaed  the  cause,  and  of 
that  a  tender  was  made,  and  so  this  both  the  courts ;  and  on  examining  the 
point  was  not  passed  upon.  The  case  question,  I  am  satisfied,  that  if  the  point 
was  afterwards  carried  up  to  the  Court  had  been  taken,  it  would  haye  oeen 
of  Appeals.  In  that  court  a  question  overruled.  The  argument  of  the  de- 
was  raised  which  had  not  been  sug-  fendant  in  this  case  is  founded  on  the 
gested  in  the  court  below,  namdy,  assumption,  that  when  personal  things 
whether  the  transaction  in  question  are  pledged  for  the  payment  of  a  debt, 
did  not  amount  to  a  mortgage  instead  the  general  property  and  the  legal  title 
of  a  pledge,  on  the  ground  that  the  always  remain  m  the  pledger ;  and  that 
legal  title  to  the  stock  became  vested,  in  all  cases  where  the  legal  title  is 
br  the  transfer,  in  the  defendant,  transferred  to  the  creditor,  the  transac- 
Upon  this  part  of  the  case,  Ruggles,  J.,  tion  is  a  mortgage  and  not  a  pledge, 
delivering  the  opinion  of  the  court,  This,  however,  is  not  invariably  true, 
said :  "  It  is  contended,  on  the  part  of  But  it  is  true  that  possession  must  uni- 
the  defendant,  that  the  transaction  was  formly  accompany  a  pledge.  The  right 
a  mortgage  and  not  a  pledge  ;  that  the  of  the  pledgee  cannot  otherwise  be  con- 
money  was  payable  immaiiately,  and  summated.  And  on  this  ground  it  has 
the  stock  became  absolutely  the  prop-  been  doubted  whether  incorporeal 
erty  of  the  appellant,  and  was  only  re-  things,  like  debts,  money  in  stocks, 
deemable  in  equity.  If  this  be  true,  Ac,  which  cannot  be  manually  deliv 
the  Supreme  Court,  and  the  court  for  ered,  were  the  proper  subjects  of  a 
the  correction  of  errors  must  have  ren-  pledge.  It  is  now  held  that  they  are 
dered  their  ju^ments  in  the  case  of  so ;  and  there  seems  to  be  no  reason 
Allen  17.  Dykcrs,  8  Hill  (N.  Y.),  698 ;  why  any  legal  or  equitable  interest 
s.  c.  7  id.  498,  upon  a  mistaken  view  whatever  in  personal  property  may  not 
of  the  law.  In  that  case,  as  in  the  be  pledged ;  provided  the  interest  can 
present,  there  was  a  loan  of  money,  a  be  put,  bv  actual  delivery  or  by  writ- 
promissory  note  for  the  payment  of  the  ten  transfer,  into  the  hands  or  within 
amount,  in  which  it  was  stated,  that  the  power  of  the  pledgee,  so  as  to  be 
die  borrower  had  deposited  with  the  made  available  to  him  for  the  satisfao- 
lenders  as  collateral  security,  with  au-  tion  of  the  debt  Goods  at  sea  may  be 
tfaority  to  sell  the  same  on  the  non-  passed  in  pledge  by  a  transfer  of  the 
performance  of  the  promise,  250  shares  muniments  of  title,  as  by  a  written  aa- 
of  stock  therein  mentioned.  The  money  signment  of  the  bill  of  lading.  This 
in  that  case  was  payable  in  sixty  days  is  equivalent  to  actual  possession,  be* 
— •  the  sale  was  to  be  made  at  the  board  cause  it  is  a  delivery  of  the  means  of 
of  brokers,  and  notice  waived  if  not  obtaining  possession.  And  debts  and 
paid  at  maturity.  The  stock  was  as-  choses  in  action  are  capable,  by  means 
signed  to  the  lenders  of  the  money,  and  of  a  written  assignment,  of  being  con- 
Hm  transfer  entered  on  the  books  of  the  veyed  in  pledge.  The  capital  stock  of 
company,  on  the  day  the  note  was  a  corporate  company  is  not  capable  of 
given.  With  respect  to  the  question  manual  delivery.  The  scrip  or  certifi- 
whether  the  stock  was  mortgaged  or  cate  may  be  delivered,  but  that  of 
pledged,  I  can  perceive  no  difference  itself  does  not  carry  with  it  the  stock- 
between  that  case  and  the  present,  holder's  interest  in  the  corporate  f\mds. 
The  question  does  not  appear,  by  the  Nor  does  it  necessarily  put  that  interest 
report  of  that  case,  to  have  been  raised,  under  the  control  of  uie  pledgee.  The 
It  would  have  been  a  decisive  point,  mode  in  which  the  capital  stock  of  a 
for  if  it  had  been  a  mortgage,  and  not  corporation  is  transferred  usually  de* 
a  pledge,  the  plaintiff  must  have  failed,  pends  on  its  by-laws.  It  is  so  in  the 
The  sale  of  the  stock  in  that  case  by  case  of  the  New  York  and  Erie  Rail- 
the  lender,  before  the  maturity  of  the  road  Company.  The  case  does  not 
note,  did  not  make  it  the  less  decisive,  show  what  the  by-laws  of  that  coipo- 
If  there  bad  been  good  ground  for  say-  ration  were.  It  may  be  that  nothmg 
tng,  in  Allen  v.  Dykers,  that  the  stock  short  of  the  transfer  of  the  title  on  the 
was  mortgaged  and  not  pledged,  it  is  not  books  of  the  company  would  have  been 
to  be  believed  that  it  would  have  es-  sufficient  to  give  the  defendants  the  ab* 
caped  the  attention  of  the  eminent  solute  possession  of  the  stock,  and  to 
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•  117  chaser,  subject  to  the  redemption  of  *  the  mortgagor. 
But  the  pledgee,  having  only  the  poBsession  and  not  the 

secure  them  against  a  transfer  to  some  contract  between  the  parties,  for  the 
other  person.  In  such  case  the  trans*  payment  of  debt  secured  by  a  pledge^ 
fer  of  the  legal  title  being  necessary  to  the  pawnee  cannot  sell  the  pledge 
the  change  of  possession,  is  entirely  without  a  previous  demand  or  pay* 
consistent  with  the  pledge  of  the  ment,  although  the  debt  is  technically 
goods.  Indeed  it  is  in  no  case  incon*  due  immediately."  As  to  a  tender  by 
sistent  with  it,  if  it  appears  by  the  the  plaintiff  to  the  defendant  of  the 
terms  of  the  contract  that  the  debtor  debt  due  to  the  latter  before  bringing 
has  a  legal  right  to  the  restoration  of  the  action,  the  Court  of  Appeals  mdy 
the  pledge  on  payment  of  the  debt  at  that  the  defendant  having  roluntarily 
any  time,  although  after  it  falls  due,  put  it  out  of  his  power  to  restore  the 
and  before  the  creditor  has  exercised  pledge,  a  tender  oi  the  money  borrowed 
the  power  of  sale.  Reeves  v.  Capper,  would  have  been  fruitless,  and  was, 
6  Bing.  N.  C.  186,  was  a  case  in  which  therefore,  unnecessary.  As  to  tibe  meas* 
the  debtor  '  made  over '  to  the  creditor,  ure  of  damages  the  court  adhered  to  the 
'  as  his  property,'  a  chronometer,  until  rule  adopted  by  the  court  below,  but 
a  debt  of  £50  should  be  repaid.  It  was  based  their  judgment  in  Ais  particular 
held  to  be  a  valid  pledse.  In  the  pres-  upon  the  special  circumstances  of  the 
ent  case,  the  note  for  tne  repayment  of  case.  Bu^flest  J.,  said :  "  The  ground 
the  loan  and  the  transfer  of  the  stock  on  which  the  defendant  insists  that  the 
were  parts  of  the  same  transaction,  damages  must  be  estimated  according 
and  are  to  be  construed  together.  The  to  the  price  of  the  stock  on  the  24th 
transfer,  if  regarded  by  itself,  is  abso-  of  December,  is,  that  the  plaintiff,  on 
lute,  but  its  object  and  character  are  learning  that  the  d^endant  had  sold  it, 
qualified  and  explained  by  the  cotem-  might  then  have  gone  into  the  market^ 
poraneous  paper  which  declares  it  to  ana  purchased  at  the  current  price  on 
be  a  deposit  of  the  stock  as  collateral  that  day.  But  it  is  evident  that  he  was 
security  for  the  payment  of  $2,000,  and  inreveoted  from  doing  so  by  the  re« 
there  is  nothing  in  the  instrument  to  peated  promises  of  the  defendant  to 
work  a  forfeiture  of  the  right  to  re-  restore  the  stock.  Although  the  plain- 
deem  or  otherwise  to  defeat  it,  except  tiff  was  strictly  entitled  to  a  re-transfer 
by  a  lawful  sale  under  the  power  ex-  of  the  same  shares  that  were  pledged, 
pressed  in  the  paper.  The  general  it  appears  that  his  broker  was  wUling 
property  which  the  pledgor  is  said  to  receive  other  stock  of  the  same  de- 
usually  to  retain,  is  notliing  more  than  scription  and  value,  which  the  defend- 
a  legal  right  to  the  restoration  of  the  ant  promised  from  dav  to  day  to  give, 
thing  pledged,  on  payment  of  the  debt,  the  plaintiff  being  all  the  time  ready 
Upon  a  Mr  construction  of  the  note  and  to  pay  the  money  borrowed.  Time 
the  transfer  taken  together,  this  right  having  thus  been  given  to  the  defend* 
was  in  the  plaintiff,  unless  it  was  de-  ant,  at  his  request,  for  the  fulfilment  of 
feated  by  the  sale  which  the  defendant  his  obh'gation,  and  the  plaintiff  having 
made  of  the  stock.  In  every  contract  waited  for  the  delivery  of  the  stock  for 
of  pledge  there  is  a  right  of  redemption  the  accommodation  of  the  defendant, 
on  the  part  of  the  debtor.  But  in  this  and  having  relied  on  the  expectation 
case  that  right  was  illusory  and  of  no  thus  held  out,  and  lost  the  opportunity 
value,  if  the  creditor  could  instantly,  of  purchasing  at  a  reduced  price,  it  is 
without  demand  of  payment  and  with-  manifestly  just  that  the  plaintiff  should 
out  notice,  sell  the  thing  pledged.  We  recover  according  to  the  value  of  the 
arenot  required  to  give  the  transaction  thing  pledged,  when  the  defendant 
•o  unreasonable  a  construction.  The  finally  failed  in  his  promises  to  restore 
borrower  agreed  that  the  lender  might  it."  But  although  such  a  transfer 
sell  without  notice,  but  not  that  he  operates  as  a  pledge  and  not  as  a  mort- 
might  sell  without  demand  of  payment,  gage,  it  was  nevertheless  held,  that  the 
which  is  a  different  thing.  The  lender  legal  title  passes  to  the  pledgee,  so  as 
might  have  brought  his  action  imme*  to  entitle  the  pledgor  to  bring  his  bill 
diately,  for  the  bringing  an  action  is  to  redeem  and  to  have  an  account  of 
one  way  of  demanding  payment ;  but  the  profits  of  the  stock.  Hasbrouck  v 
selling  without  notice  is  not  a  demand  Vandervoort,  4  Sandf.  74.  See  also 
of  payment ;  and  it  is  well  settled  that  Hardy  v.  Jandon,  1  Rob.  261 ;  Diller 
where  no  time  is  expressly  fixed  by  v,  Brubaker,  52  Penn.  498. 
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property,  cannot  transfer  the  property;  and  holding  only 
for  security,  cannot  sell  until  the  debt  becomes  due  and  is 
unpaid. 

Where  stock  is  pledged  to  a  stockbroker,  and  a  note  giren 
with  it,  stating  that  the  stock  was  deposited  as  collateral 
security,  with  authority  to  sell  the  same  at  the  board  of  bro- 
kers, if  the  note  was  not  paid  at  maturity,  evidence  was 
offered  of  a  uniform  usage  of  brokers  to  dispose  of  stock  so 
pledged  at  their  pleasure,  and  at  any  time,  before  or  after  the 
maturity  of  the  note,  and  when  the  debt  was  paid,  return  an 
equal  number  of  shares  of  the  same  kind  ;  but  this  evidence 
was  rejected  as  contrary  to  the  law  regulating  these  transac* 
tions,  and  inconsistent  with  the  express  terms  of  the  con- 
tract. Qd)  Nor  could  the  broker,  in  any  event,  sell  the  stock 
privately,  but  only  at  the  board  of  brokers,  and  openly, 
stating  how  it  was  held.  («) 

(d)  Allen  v.  Bjkera,  8  Hill  (N.Y.),  of  stock  which  hare  an  actual  exist- 
696 ;  a.  c.  7  M.  497 ;  The  Hull  of  a  ence,  and  which  have  been  pledged  for 
Kew  Ship,  Dayeis,  199.  See  also,  the  payment  of  a  debt,  with  authoritr 
Langton  v.  Horton,  1  Hare,  649.  to  sell  them  at  that  board,  the  stock 

(e)  Upon  this  point,  fycdwwth,  C.,  should  be  specifically  described  at  the 
remarked :  "  The  authority  to  sell  the  time  of  such  sale,  as  so  many  shares 
stock  in  question  at  the  board  of  standing  in  the  name  of  the  pledgee, 
brokers,  for  the  payment  of  the  debt,  and  sold  on  account  of  the  pledgor ;  so 
if  such  debt  was  not  paid  when  it  be-  that  if  a  full  price  is  obtained  for  it 
came  due,  did  not  authorize  the  pledge  on  such  sale,  tne  pledgor  of  the  stock 
eea,  even  if  they  had  retained  the  may  know  that  he  is  entitled  to  the 
•tock  in  their  own  hands,  to  put  the  benefit  of  the  sale.  For  witliout  such 
■ame  up  secretly.  But  they  should  specification,  the  sale,  if  an  advanta- 
haTe  put  up  the  stock  openly,  and  geous  one,  may  be  put  down  as  a  sale  of 
offered  it  for  sale  to  the  highest  bidder,  stocks  of  the  pledgee,  and  which  hare 
at  the  board  of  brokers  ;  stating  that  been  sold  on  his  own  account.  Secret 
it  was  stock  which  had  been  pledged  sales,  therefore,  cannot  be  sustained 
for  the  security  of  this  debt,  and  with  under  such  an  agreement  or  author- 
authority  to  sell  it  at  the  board  of  ity."  It  should  be  observed,  however, 
brokers  if  the  debt  was  not  paid.  In  this  that  Mr.  Justice  Vanderpoel,  in  the  case 
way  only  the  stock  would  be  likely  to  of  Wilson  v.  Little,  already  cited,  was 
bring  its  fair  market  ralue  at  the  time  inclined  to  doubt  the  soundness  of 
it  was  offered  for  sale.  And  in  this  these  views  of  the  learned  Chancellor, 
way  alone  could  it  be  known  that  it  He  says :  "  In  Dykers  r.  Allen,  7  Hill 
was  honestly  and  fairly  sold,  and  that  (N. Y.),  498,  Walworth^  Chancellor,  in- 
it  was  not  purchased  in  for  the  benefit  timates  or  directs  how  stock,  which  is 
of  the  pledgees  by  some  secret  under-  pledged,  should  be  sold  at  ^e  board 
standing  between  them  and  the  pui^  of  brokers.  The  soundness  of  his 
chasers.  It  is  a  well-known  fact  that  views  as  to  the  mode  of  selling  does 
shares  of  stock  are  constantly  sold  at  not,  perhaps,  come  in  question  here. 
the  board  of  brokers,  which  shares  Were  it  presented  by  this  case,  I  should 
exist  only  in  the  imagination  of  the  incline  very  strongly  to  the  opinion, 
nominal  buyers  and  sellers.  Such  that  this  part  of  the  learned  Chan- 
•ales,  as  eyerybody  knows,  are  not  cellor's  judgment  was  uncalled  for  by 
legally  bindii^^  upon  either  party,  the  case,  and  has  not,  therefore,  the 
When  a  real  sale,  therefore,  is  to  be  weight  of  authority." 

made  at  the  board  of  brokers,  of  shares 
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It  has,  however,  been  held  that  a  pledgee,  if  not  forbidden 
by  the  terms  of  the  pledge,  may  exchange  the  collateral  secu-* 
rities  held  by  him  ;  but  he  does  this  on  his  own  responsibility 
for  any  injury  to  the  pledgor,  (ee)  And  a  recent  decision  in 
New  York  holds,  that,  in  the  absence  of  any  special  agreement^ 
the  broker  in  whose  hands  stocks  pledged  to  him  fall  in  value, 
must  give  notice  to  the  pledgor  that  he  may  increase  his 

margin,  before  the  broker  sells  them,  (ef) 
*  118  *  The  pledgee  may  have  his  action  of  trover  for  the 
pledge  against  a  third  party  who  takes  it  from  him, 
and  recover  its  full  value,  because  he  is  responsible  over  to 
the  pledgor,  (/)  but  in  an  action  against  one  who  derives 
title  from  the  pledgor,  he  can  recover  only  the  amount  of  his 
debt,  (jg)  And  the  pledgor  retains  sufficient  property  in  the 
pledge  to  transfer  it,  subject  to  the  pledgee's  right,  to  any 
buyer,  who,  after  a  tender  of  the  amount  of  the  debt  due, 
may  maintain  an  action  of  trover  against  the  pledgee.  (A) 
Nor  does  such  pledgee  acquire  an  absolute  title  simply  by  the 
failure  of  the  pledgor  to  pay  the  debt ;  there  is  no  forfeiture 
until  the  pledgee's  rights  are  determined  by  what  is  equiva- 
lent  to  a  foreclosure,  (t) 

The  holder  of  negotiable  paper,  even  though  it  be  accom- 
modation paper,  is  not  in  contemplation  of  law  a  pledgee. 
He  may,  therefore,  sell,  discount,  or  pledge  it,  at  his  pleas- 
ure, (y)  For  when  one  has  sent  negotiable  paper  into  the 
world,  and  given  it  credit  and  currency,  he  cannot  protect 
himself  against  a  lona  fide  holder  for  a  valuable  consideration, 
on  the  ground  that  he  did  not  authorize  it  to  be  used  except 
for  some  particular  purpose.  It  has  been  held,  however, 
that  this  rule  with  regard  to  negotiable  paper,  does  not  ex- 
tend to  a  biU  of  lading.  (Jc)  And  it  has  been  said,  in  a  pecu- 
liar case,  however,  that  pledgees  of  negotiable  paper  must 
wait  until  it  is  mature,  and  then  collect  it,  and  cannot  in  the 
mean  time   sell  it.  (J)      And  it  has  also  been  held,   that 

(ee)  Qirard  Ins.   Co.   v,  Marr,    46  (A)  Frankllnv.Neate,18M.&W.481. 

Penn.  St.  604.  li)  Brownell  v,  Hawkins,  4  Barb.  491. 

{ef)  Ritter     v.   Cushman,   7   Rob.  \j)  Appleton  v,  Donaldson,  8  Penn. 

294.  St.  881;  Jarvis  9.  Rogers,  18  Mass. 

(/)  Harker  v.  Dement,  9  GUI,  7.  106. 

\g)  Brownell  v.  Hawkins,  4  Barb.  ik)  Newsom  tr.  Thornton,  6  Bast,  17. 

491.  ll)  Brown  v.  Ward,  8  Doer,  660. 
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if  a  creditor  sells  negotiable  paper  held  *  by  him  as  ^  119 
security,  he  will  be  presumed  to  have  taken  it  in  pay- 
ment  of  the  debt,  (m)  And  he  must  exercise  due  diligence 
in  the  collection  of  it,  if  he  holds  it  as  security,  (^mrn)  One 
who  has  given  security  for  a  ]|ote  is  not  entitled  to  a  return 
of  his  security  merely  because* the  note  is  outlawed,  (mn) 

An  ordinary  loan  of  stocks  (fees  not  amount  to  a  bailment, 
but  to  a  sale,  to  be  paid  for  in  similar  kind  and  quantity,  as 
otherwise  the  purposes  of  a  loan  could  not  be  effected,  (n) 

Although  transfer  of  possession  must  accompany  a  pledge, 
a  re-transfer  to  the  owner  for  a  temporary  purpose,  as  agent 
or  special  bailee  for  the  pledgee,  does  not  impair  the  title  or 
possession  of  the  pledgee,  (o) 

But  while  it  is  essential  to  a  pledge,  that  delivery  should 
be  made,  and  possession  retained,  it  seems  that  there  may  be 
a  hypothecation  —  whether  we  translate  this  pledge  or  mort- 

(m)  Cocke  v.  Chanej,  14  Ala.  66;  we  agree  entirely  with  the  doctrine 

Bawks  r.  Hinchcliif,  17  Barb.  492.  laid  down  in  RyaU  v.  Rolle,  1  Atk.  165, 

(mm)  Wakeman  v.  Qowdy,  10  Bosw.  that  in  the  case  of  a  simple  pawn  of  a 

208.  personal  chattel,  If  the  creditor  parts 

{mn)  Jones  v.  Merchants    Bank,  6  with  the  posfiesRion,  he  loses  his  proi^ 

Rob.  162.  erty  in  the  pledge;  but  we  think  the 

(n)  Per  Walworth,  C.,  in  Dykers  v.  delivery  of  the  chronometer  to  Wilson 

Allen,  7  Hill  (N.Y.),  497.  under  the  terms  of  the  agreement  it- 

(o)  Hayes  v.  Riddle,  1  Sandf .  248 ;  self  was  not  a  parting  with  the  posses- 
Reeres  v.  Capper,  5  Bing.  (N.  C.)  186.  sion,  bnt  that  the  possession  oi  Cap- 
In  this  last  case  one  Wilson,  the  cap-  tain  Wilson  was  still  the  possession  of 
tain  of  a  ship,  pledged  his  chronometer,  Messrs.  Capper.  The  terms  of  the 
then  in  the  possession  of  the  makers,  agreement  were,  that  '  they  would  al- 
to the  defendants,  the  owners  of  the  low  him  the  use  of  it  for  the  royage ; ' 
•hip.  in  consideration  of  their  advanc-  words  that  gave  him  no  interest  in  the 
ing  him  £50,  and  allowing  him  the  use  chronometer,  but  only  a  license  or  per- 
oC  the  instrument  daring  a  voyage  on  mission  to  use  it  for  a  limited  time, 
which  he  was  about  to  depart.  After  while  he  continued  as  their  servant, 
the  voyage  was  ended  he  placed  it  at  and  employed  it  for  the  purpose  of 
the  maker's  again,  and  then  pledged  it  navigating  their  ship.  During  the  con- 
to  the  plaintiff,  for  whom  the  makers,  tinuance  of  the  vovage,  and  when  the 
being  ignorant  of  the  pledge  to  the  voyage  terminated,  the  possession  of 
defendants,  agreed  to  hold  it.  The  Captain  Wilson  was  the  possession  of 
money  advanced  by  the  defendants  Messrs.  Capper ;  just  as  tlie  possession 
not  having  been  repaid,  it  was  heid,  of  plate  by  a  butler  is  the  possession  of 
tiiat  the  property  in  the  instrument  the  master ;  and  the  delivery  over  to 
was  in  the  aefendants.  The  counsel  the  plaintiff  was,  as  between  Captain 
tor  the  plaintiff  contended,  that  the  Wilson  and  the  defendants,  a  wrong- 
possession  of  the  chronometer  having  ful  act,  just  as  the  delivery  over  of 
Seen  parted  with  by  the  defendants,  the  plate  by  the  butler  to  a  stranger 
their  property  in  it  was  entirely  lost,  would  have  been  ;  and  could  give  no 
vpon  the  ground,  that  where  the  party  more  right  to  the  bailee  than  Captain 
to  whom  a  personal  chattel  is  pledged  Wilson  had  himself."  See  also  Kob- 
parts  with  tlie  possession  of  it,  he  loses  erts  v.  Wyatt,  2  Taunt.  268 ;  Spalding 
■n  right  to  his  pledge.  But,  per  Tin-  v.  Adams,  82  Me.  211 ;  Flory  v.  r>enny» 
dcU   C.  J. :  "As  to  the  second  point,  11  £.  L.  &  £.  584;  a.  c.  7  Bxch.  581. 
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gage  —  of  property  which  oaimot  yet  be  ddivered.  Thus,  in 
admiralty,  at  least,  and  in  equity,  property  not  yet  in  ex- 
istence —  as  a  ship  to  be  built  —  may  be  efifectually  hypothe- 
cated, (jd) 

At  common  law,  pledges  could  not  be  taken  in 
*  120  an  execution  *  in  favor  of  a  third  party  against  the 
pledgor,  (g)  The  common  law,  however,  has  been 
changed  to  some  extent  in  this  particular,  in  some  of  our 
States,  by  statutes,  (r)  Bat  provision  is  always  made  to  pro- 
tect the  interest  of  the  pledgee,  and  to  give  to  the  attaching 
creditor  only  the  interest  of  the  pledgor. 

The  pledgee  cannot  retain  a  pledge  for  the  purpose  oi 
securing  other  debts  than  those  for  which  it  was  given, 
unless  he  can  show  that  that  was  the  intention  of  the 
parties.  («) 

The  pledgee,  after  the  pledgor  fails  to  pay  the  debt  as  due, 
may  sell  the  pledge.  If  there  be  no  definite  time  for  the 
payment  of  the  debt,  the  pledgee  may  require  an  immediate 
payment,  but  must,  as  we  have  seen,  demand  pajrment  before 
selling  the  pledge.  In  all  cases  of  sale,  the  pledgee  must, 
before  the  sale,  give  a  reasonable  notice  to  the  pledgor,  (f) 
And  it  is  safer  and  better  to  have  a  judicial  sale  by  a  decree 
in  chancery,  whenever  the  State  courts  have  power  to  make 
such  decree.  Such  judicial  process  was  once  necessary  to 
make  the  sale  valid ;  but  it  is  not  so  now.  (u)    The  pledgee 

ip]  See  The  Hall  of  a  New  Ship,  Stearns  v.  Marsh,  4  Deuio,  227 ;  Cas- 

Daveis,  199.    See  also  Langton  v,  Uor-  tello  v.  Bank  of  Albany,  1  N.  Y.  Leg. 

ton,  1  Hare,  649.  Obs.  25 ;  De  Lisle  v.  Priestman,  1  P. 

(9)  Bro.  Abr.  tit.  Pledges,  28 ;  Rex  A.  Browne,  176  ;  Luckett  v.  Townsend, 

u.  Hanger,  3  Bulst.  1,  17 ;  Badlam  v,  8  Tex.  119.    In  this  last  case  it  was 

Tucker,  1  Pick.  889,  899.    In  this  last  decided  that  a  stipulation  in  a  contract 

case,  a  ^ttasre  is  made  whether  the  cred-  of  pledging,  that  if  the  pledge  be  not 

itor    might   not   remove  the   incum-  redeemed  within  a  specmed  time,  the 

brance,  and  then  attach  the  property,  right  of  property  shell  be  absolute  in 

See  also  Pomeroy  v.  Smith,  17  Pick,  the  pawnee,  can  have  no  effect,  and  is 

86 ;  Srodes  v.  Caven,  3  Watts,  268.  absolutely  inoperative.    And  see  Mil* 

(r)  See  Averiii  v.  Irish,  1  Gray,  264 ;  liken  p.  Dehon,  10  Bosw.  326. 

Stief  V.  Hart,  1  Comst.  20.  (u)  Id.    But  in  a  late  case  in  En(p> 

{»)  Jarvis  v.  Rogers,  16  Mass.  889 ;  land,  the  right  of  a  pledgee  to  sell  upon 

Rushforth  v.   Hadneld,  7  East,  224;  non-payment  is  denied.    Micklewaite 

Walker  v.  Bu-ch,  6  T.  R.  268 ;  Robin-  v.  Winter,  19  Law  Times,  61.    Thu 

son  V.  Frost,  14  Barb  686.  case   seems  opposed   by  the  general 

(f)  Tucker  v.  Wilson,  1  P.  Wms.  tendency  of  the  American  cases.    See, 

261 ;  s.  o.  1  Bro.  P.  C.  494  ;  Lockwood  on  this  subject,  Brass  v.  Worth,  40 

V.  Ewer,  9  Mod.  276 ;  s.  c.  2  Atk.  808 ;  Barb.  648. 
Hart  V.  Ten  Eyck,  2  Johns.  Ch.  100; 
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should  not  buy  the  pledge  himself ;  (v)  and  he  should  take 
all  proper  and  customary  precautions,  in  the  time  and  manner 
of  sale,  of  notice  or  advertisement)  and  the  like,  to  protect 
effectually  the  pledgor's  interest  and  property.  Nor  should 
he  sell  at  private  sale,  (yv^  unless  the  terms  of  the  pledge 
authorize  this,  (tw)  nor  more  than  enough  to  pay  his  debt,  if 
the  pledge  consist  of  separable  parts ;  and  if  the  proceeds  do 
not  pay  his  debt,  he  may  sue  for  the  surplus. 

Where  a  pledgor  pledges  for  himself,  or  as  agent  or  factor, 
by  the  act  of  pledging,  it  has  been  held,  that  he  im« 
pliedly  warrants  *  that  he  or  his  principal  is  the  owner  *  121 
of  the  property  pledged;  and  he  will  be  liable  to 
the  pledgee  for  damages  incurred  by  reason  of  defective 
title,  (w) 

One  who  voluntarily  made  a  pledge  to  secure  an  illegal 
demand  (illegal  because  the  contract  was  made  on  Sunday), 
was  not  permitted  to  reclaim  the  pledge  without  paying  the 
demand,  (ww) 

At  common  law,  there  cannot  be  a  pledge  of  that  which 
does  not  exist,  or  is  not  then  the  property  of  the  pledgor,  (tvaf) 
And  if  one  who  has  acquired  stock  by  &aud,  pledges  it  for  a 
pie-existent  debt,  the  pledgee  acquires  no  better  title  than 
the  pledgor  had.  (ti^y) 

This  bailment  is  terminated  either  by  payment  and  satis* 
faction  of  the  debt  by  acts  of  the  party,  or  operation 
of  law,  or  by  its  merger  and  discharge  by  the  taking  of 
such  higher  security  as  operates  as  a  release  of  the  simple 
debt  for  which  the  pledge  was  given. 

(p)  1  Story,  £q.  K  20^-828.  {ww)  Kinar  v.  Green,  6  Allen,  180. 

(rv)  Baltimore,  &c.  Ins.  Co.  v,  Dal-  {wx)  Smiuurvt p.  Edmunds,  IMcCar- 

rrniple,  25  Md.  269.  ter,  408. 

Jm)  BfTson  v.  Rayner,  25  Md.  424.  (loy)    Cleyeland  v.  State  Bank,  19 

m)  Mattt  V.  Taylor,  40  Fenn.  St  Ohio,  83S. 
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SECTION   V, 


LOOATIO. 


Locatio.  in  general,  means  a  hiring ;  and  as  there  are  many 
ways  of  hiring,  the  general  topic  includes  these  particular 
forms,  and  usually  the  classification  and  the  terms  of  the 
civil  law  are  used. 

1.  Locatio  rei  ;  —  where  a  thing  is  hired  and  the  hirer 
acquires  a  temporary  use  of  the  thing  bailed. 

2.  Locatio  opbris  faoibndi  ;  —  where  the  bailee  is  hired 
to  do  some  work  or  bestow  some  care  on  the  things  bailed. 

8.  Locatio  opbris  mbrcium  vehekdarum  ;  —  where 
the  bailee  is  hired  to  carry  the  goods  for  the  bailor  from  one 
place  to  another.  This  form  of  locatio  embraces  also  the 
carrying  of  passengers. 

We  shall  consider  these  subjects  in  this  order ;  and  begin 
with 

Locatio  rbi.  When  the  owner  of  a  thing  lets  it  to 
another,  who  is  to  have  the  use  of  the  thing,  and  to  pay  a 
compensation  therefor,  the  contract  between  these  parties  is 
for  their  mutual  benefit.  The  bailee  is  bound  therefore 
only  to  take  ordinary  care  of  the  thing  bailed.  (2;)      But 

(x)  Reeyes  v.  The  Ship  Constitution,  take  the  same  care  in  the  preservation 
Gilpin,  679 ;  Bray  v.  Mayne,  Gow,  1 ;  of  it  which  a  good  and  prudent  father 
MiUon  V.  Salisbury,  18  Johns.  211 ;  of  a  family  would  take  of  his  own. 
Harrington  v.  Snyder,  8  Barb.  880 ;  Hence  the  hirer  of  a  thing,  being  re- 
Hawkins  V.  Pythian,  8  B.  Mon.  516.  sponsible  only  for  that  degree  of  dili- 
In  the  case  of  Columbus  u.  Howard,  6  gence  which  all  prudent  men  use,  that 
Geo.  218,  219,  Mr.  Justice  Lumpkin  is,  which  the  generality  of  mankind 
said :  "  The  question  has  been  much  use,  in  keeping  their  own  goods  of  the 
mooted,  what  degree  of  care  or  dUi-  same  kind,  it  is  rery  clear  he  can  be 
gence  is  required  of  the  hirer,  while  liable  only  for  such  injuries  as  are 
using  the  property  for  the  purpose,  shown  to  come  from  an  omission  of 
and  within  the  time  for  which  it  was  that  diligence ;  or,  in  other  words,  for 
hired.  Sir  WWiam  Jones  considered  ordinary  negligence.  If  a  man  hires 
that  the  contract  being  one  of  mutual  a  horse,  he  is  bound  to  ride  it  moder- 
benefit,  the  hirer  was  bound  only  for  ately,  and  to  treat  it  as  carefully  as 
ordinary  diligence,  and  of  course  was  any  man  of  common  discretion  would 
responsible  only  for  such.  And  this  his  own,  and  to  supply  it  with  suitable 
opinion  appears  to  be  now  settled,  food ;  and  if  he  does  so,  and  the  horse, 
upon  principle,  to  be  the  true  exposi-  in  such  reajionable  use,  is  lamed  or  in- 
tion  of  the  common  law.  He  ought,  jured,  he  is  not  responsible  for  any 
therefore,  to  use  the   thing,  and  to  damages." — InDeant?.  Eeate,8Camp. 
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this  obligation  varies  *with  the  nature  of  the  thing  *  122 
and  the  circumstances.  One  who  hires  a  valuable 
watch,  easily  disordered  by  any  negligence,  must  be  more 
careful  than  if  the  watch  were  cheaper  and  stronger.  So  of  a 
valuable  horse.  So  it  should  be  if  any  known  circumstances 
gave  the  thing  hired  a  peculiar  value,  calling  for  peculiar 
care.  Still  it  is  only  ordinary  care,  as  the  law  defines  that, 
because  the  rule  must  be,  that  the  hirer  is  bound  to  render 
such  care,  in  each  case,  as  the  owner  has  a  right  to  expect 
that  a  man  of  ordinary  capacity  and  caution  would  take  of 
the  same  thing,  if  it  were  his  own  and  under  the  same  cir- 
cumstances, (jf) 

4,  it  U  hdd,  that  if,  upon  a  hired  horse  concerned  in  the  carriage,  as  if  hoth 

being  taken  ill,  the  hirer  calls  in  a  had  hired  it  together,  he  thought  the 

farrier,  he  is  not  answerable  for  any  care  of  the  king's   subjects   required 

mistakes  which  the  latter  may  commit  that  both  should  be  answerable  for  any 

in  the  treatment  of  the  horse ;  but  if  accident  arising  from  the  misconduct 

fnstead  of  that  he  prescribes  for  the  of  either  in  the  driving  of  the  carriage, 

horse  himself,  and  from  unskilfulness  while  it  was  so  in  their  joint  care." 

gives  him  a  medicine  which  causes  his  The  fact  turned  out  to  be,  that  the 

death,  although  acting  bona  fide,  he  is  chaise  in  question  had  been  hired  hj 

liable  to  the  owner  of  the  horse  as  for  both  the   defendants,   and    a   verdict 

gross  negli^nce.  —  A  somewhat  pe-  passed  against  both  accordingly, 

collar  question  of  liability  arose  in  the  (y)  What  we  have  stated  above  in 

case  of  Davey  v.  Chamberlain,  4  Esp.  the  text  has  been  found  to  be  of  great 

229.    It  was  an  action  on  the  case  for  importance  in  its  application  to  hired 

negligently  driving  a  chiuse,  whereby  slaws.    Inasmuch  as  a  slave  is  an  in- 

the  plaintiif's  horse  was  kiUed.    The  telligent  being,  and  may  be  supposed 

two  defendants  were  proved  to  have  capable,  under  ordinary  circumstances, 

been  together  in  the  chaise  when  the  of  taking  care  of  himself,  his  employer 

accident  happened ;  but  Chamberlain,  is  not  bound  to  so  strict  diligence  as 

one  of  the  defendants,  was  sitting  in  the  hirer  of  an  ordinary  chattel.    This 

the  chaise  smoking,  and  it  was  driven  is  clearly  shown  by  the  case  of  Swigert 

by  the  other.    Erskine,  for  the  defend-  v.  Graham,  7  B.  Men.  661.    It  was  an 

ants,  put  it  to  Load  ^^^en&oroti^A  whether  action   on   the  case,  brought  by  the 

he  was  not  entitled  to  have  a  verdict  plaintiff  against  the  owners  of  a  (certain 

taken  for  Chamberlain,  the  ground  of  steamboat,  to  recover  for  the  loss  of 

his  application  bein^,  that  no  verdict  one  Edmund,  the  plaintiff's  slave,  who, 

ought  to  pass  against  him,  the  injury  while  employed  as  a  hired  hand  upon 

liaving  proceeded  from  the  ignorance  the  defendants'  boat,  was  drownea  in 

or  unskilfulness  of  the  other  defend-  the  Kentucky  River.    MarshaU,  C.  J., 

ant,  who  was  the  person  driving  the  in  delivering  the  opinion  of  the  court, 

chaise,  and  in  whose  care  and  under  said :  "  The  material  question  in  the 

whose  management  it  then  was,  Cham-  case  is,  whether,  under  the  actual  cir- 

berlain  remaining    perfectly  passive,  cumstances,  the  owners  of  the  boat  are 

and  taking  no  part  in  the  management  liable  for  the  loss  of  the  slave  by  being 

or  direction  of  the  horse.    But  Ms  lord-  drowned  while  in  their  employ.    And 

•hip  said,  that  "  if  a  person,  driving  this  question  depends  not  merely  upon 

his  own  carriage,  took  another  person  the  general  principles  applicable  to  the 

into  it  as  a  passenger,  such  person  case  of  bailment  on  hire,  as  they  are 

could  not  be  subjected  to  an  action,  in  stated  or  ac^'udged  in  relation  to  inani- 

case  of  any  misconduct  in  the  driving  mate  or  to  mere  animal  property,  but 

by  the  proprietor  of  the  carriage,  as  he  upon  the  proper  application  or  modifl- 

had  no  care  nor  concern  with  the  car-  cation  of  those  principles  in  reference 

riage ;  but  if  two  persona  were  jointly  to  the  particular  cose  of  a  slave  hired 
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•  128       *  The  hirer  is  equally  responsible  for  the  negligence 

of  his  servants  as  for  his  own ;  provided  that  this  negli- 

for  serTice  as  a  common  hand  on  board  instructions'  on   that   subject,  and   a 

of  a  steamboat  engaged  in  the  navi-  fortiori^  without  being  watched  or  fol- 

gation    of   the    Kentucky    and    Ohio  lowed  or  led,  to  keep  him  from  run- 

Kivers.    The  rule  that  the  bailee  on  ning  unnecessarily  into  danger.    What 

hire  is  bound  to  ordinary  diligence,  sort  of  care  or  diligence,  Sien,  is  the 

and  responsible  for  ordinary  neglect,  is  hirer  to  use  for  the  safety  or  preserva- 

doubtless  true  in  all  cases  of  their  bail-  tion  of  the  hired  slave  ?    Omitting  to 

ment,  unless  there  be  fraud,  or  a  special  notice  what  .may  be  necessary  to  his 

contract  by  which  it  may  be  varied  in  health  and  comfort,  we  should  say  that 

the  parti  ^ular  case.    But  what  is  or  is  he  ought  not,  by  his  orders,  to  expose 

not  ordinary  diligence  may  vary,  not  him  to  extraordinary  hazards,  without 

only   with    the    circumstances    under  necessity,  though  they  be  incident  to 

which  the  subject  of  it  may  be  placed,  the  nature  of  tlie  service ;  and  that 

but  with  the  nature  of  the  subject  it-  when    he  does  expose    him   to  such 

self.    That  which,  in  respect  to  one  hazards,  necessarily  or   properly,  he 

species  of  property,   might  be  gross  should  use  such  precautions,  by  in- 

neglect,  might  in  respect  to  another  ttructions  or  otherwise,  as  the  circum- 

species  be  extraordinary  care.    And,  stances  seem  to  require,  and  as  a  man 

under  peculiar  circumstances  of  danger,  of  ordinary  prudence  would  use  in  so 

extraordinary  exertions    may  be   re-  exposing  his  own  slave.    It  might  be 

quired  of  one  who  is  bound  only  to  necessary  in  sending  him  to  the  bottom 

ordinary  diligence,  or,  in  other  words,  of  a  deep  well,  or  to  the  eaves  of  a 

the  circumstances  may  be  such,  that  steep  roof,  to  tie  a  rope  around  his 

extraordinary   exertions    are    notliing  waist.    But  if' he  were  possessed  of 

more  than  ordinary  diligence.  Ordinary  ordinary  intelligence,  it  would  not  be 

diligence,  then,  means  that  degree  of  required  that,  in  sending  him  across  a 

care,  or  attention,  or  exertion,  which,  wide    bridge,    he    should     even    be 

under  the  actual  circumstances,  a  man  cautioned  not  to  jump  or  fall  from  it. 

of  ordinary  prudence  and  discretion  Nor  if  there  were  a  ford  as  well  as  a 

would  use  in  reference  to  the  particular  bridge  crossing  the  river,  both  ordl- 

thing  were  it  his  own  property  ;  or  in  narily  safe,  and  with  each  of  which  the 

doing  the  particular  thing,  were  it  his  slave  was  well  acquainted,  would  it  be 

own  concern.    And  where  skill  is  re-  deemed  necessary  to  direct  him  to  take 

quired  for  the  imdertaking,  ordinary  the  one  and  avoid  the  other,  unless 

diligence  implies   the  possession  and  there  were  some  circumstances  known 

use  of  competent  skill.  .  .  .  Applying  or  apprehended  at  the  time,  changing 

these  principles  to  the  case  of  a  slave  the  usual  condition  of  one  or  the  other  ? 

hired  either  for  general  or  special  ser-  .Certainly  it  would  not  be  neciessary, 

vice,  we  come  at  once  to  the  conclusion,  when  there  was  on  the  road  which  he 

that  being  ordinarily  capable,  not  only  was  accustomed  to  travel  a  ford  to  be 

of  voluntary  motion,  by  which  he  per-  crossed,    with    which    he    was    well 

forms  various  services,  but  also  of  ob-  acquainted,  to  tell  him  either  not  to  go 

servation,  experience,  knowledge,  and  out  of  the  usual  track  into  the  deep 

skill,  and,  being  in  a  plain  case  at  least,  water,  or   not  to    take  another  road 

as  capable  of  taking  care  of  his  own  which  he  was  not  accustomed  to  travel, 

safety  as  the  hirer  or  owner  himself,  and  which  passed  the  river  at  a  more 

and  presumably  as  much  disposed  to  dangerous  place.     In    the  narigation 

do  it,  from    his    possession  of  these  of  our  rivers  by  steamboats,  it  might 

qualities,  with  habits  and  disposition  become  necessary,  in  a  particular  case, 

of  obedience  implied  in  his  condition,  that  some  one  on  board  should  swim 

and  on  which  the  hirer  has  a  right  to  to  the  shore  with  a  line,  though  the 

rely,  he  may  be  expected  to  understand  attempt  might  be  attended  with  g^eat 

and  perform  many,  and  indeed  most,  danger.     This,  though  incident  to  the 

«.f  his  duties,  by  order  or  direction  navigation,  would  be  an  extraordinary 

more  or  less  general,  without  constant  hazard,  and  doubtless  it  should  not  be 

supervision   or  physical   control,  and  ordered,  nor  even  permitted  to  be  in- 

may  be  relied  on,  imless  under  extraor-  curred  without  the  use  of  such  pre- 

dinary  circumstances,  for  taking  care  cautions,  within  the  power  of  the  cap- 

of  his  own  safety  without  particular  tain   or  other   officer,  as   ezperienoe 
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gence  occuired  *  when  the  servant  was  in  the  discharge  *  124 
of  his  duty,  or  obeying  the  commands  or  instructions  of 
his  master,  express  or  implied.     When  not  so  employed,  the 
person,  though  generally  a  servant,  does  not  then  stand . 
in  the  relation  or  act  in  the  capacity  of  a  *  servant  so  *  125 
as  to  fasten  a  liability  for  his  conduct  on  his  master ; 
and  a  master,  therefore,  would  not  be  responsible  for  an  in- 
jury committed  by.  a  servant  from  his  own  wilful  malice,  in 
which  the  master  had  no  share,  (z) 


might  indicate  for  the  occasion.    But  or  acts  than  such  as  are  essential  to 

when  the  boat  is  aground,  on  a  bar  or  make  it  intelligible  and  practicable." 

ahoal,  where  the  water  on  each  side.  This  point  is  well  illustrated  also  by 

and  t^  the  shore  on  each  side,  is  not  the  case  of  Heathcock  v.  Pennington, 

more  than  three  lieet  deep,  it  could  not  11  Ired.  L.  640.    The  defendant  had 

be  deemed  necessary,  in  ordering  a  hired  of  the  plaintiff  a  slave  boy,  about 

particular  individual  to  go  to  the  shore  twelve  years  of  age,  to  drive  a  whim 

through  the  water,  to  do  more,  even  near  the  shaft  of  a  gold-mine.    The 

if  he  were  unacquainted  with  the  bar,  boy,  while  working    there  at   night, 

and  could  not  see  it  plainly,  than  to  being  without  an  overcoat,  had  gone  to 

point  out  ita  extent,  or  the  direction  the  fire  to  warm  himself,  and  on  his 

which  he  must  take  to  the  shore,  or  to  being  called  to  start  his  horse,  being 

advise  caution  in  his  proceedings,  or  to  drowsy,  fell  into   the  mine  and  was 

S' ve  such  instruction  as  was  necessary,  killed.  It  was  KM,  in  an  action  by  the 
nt  if  he  were  well  acquainted  with  plaintiff  to  recover  the  value  of  ttie 
the  bar,  or  it  were  plainly  visible  slave,  that  the  defendant  was  bound  to 
through  the  water,  and  were,  more-  use  such  diligence  as  a  man  of  ordinary 
over,  wide  and  safe,  the  direction  to  go  prudence  would,  if  the  property  were 
to  the  shore  would  of  itself  be  suf-  his  own;  that  as  the  slave  was  a 
llcient.  It  might  be  ordinarily  as-  rational  being,  so  much  care  was  not 
•nmed  that  t)w  individual,  whether  necessary  as  would  be  required  of  the 
white  or  black,  slave  or  freeman,  if  he  bailee  of  a  brute  or  an  inanimate  thing ; 
had  common  sense,  would  not  go  ftoim  that  as  the  plaintiff  had  let  the  slave 
the  bar  into  the  deep  water,  and  the  for  this  very  purpose,  he  must  be  pre- 
person  giving  the  order  would  not  be  sumed  to  know  all  the  dangers  and 
bound  to  anticipate  such  a  deviation,  risks  incident  to  the  employment ;  and, 
and  either  to  forbid  it,  or  in  any  man;  therefore,  as  it  did  not  appear  that  the 
aer  to  guard  against  it,  but  might  usual  risks  were  in  any  way  increased, 
pursue  lus  own  employment.  Nor  do  that  he  could  not  recover.  But  where 
we  suppose  that,  if  he  knew  the  in-  a  slave  was  hired  to  work  in  gold- 
dividual  to  be  a  swimmer,  and  saw  mines,  in  which  wooden  buckets  were 
that  he  was  purposely  deviating  from  used  for  raising  up  water  and  ore,  in 
the  bar,  with  the  view  of  swimming  a  which  were  valves  for  letting  out  the 
few  yards  to  the  shore,  he  would  be  water,  and  an  iron  drill  was  dropped 
bound  to  order  him  back,  or  to  caution  into  a  bucket,  and  fell  through  the 
him  against  it,  unless,  from  the  tem-  valve,  and  split  the  skull  of  the  slave, 
perature  of  the  water,  or  some  other  it  was  hdd  to  be  a  want  of  ordinanr 
&ct,  he  had  reason  to  apprehend  dan-  care.  Biles  v.  Holmes,  11  Ired.  L.  16. 
ger.  The  direction  to  go  to  the  shore  See  also,  as  to  the  duties  and  responsi- 
on  such  an  occasion  implies,  without  bilities  of  the  hirers  of  slaves,  McCall 
more  said,  that  he  should  go  by  the  v.  Flowers,  11  Humph.  242;  Mims  v- 
known  and  safe  way.  It  is  only  when,  Mitchell,  1  Tex.  448 ;  Sims  v.  Chaflce, 
from  the  uncertainty  or  difficulty  of  the  7  Tex.  561 ;  Mitchell  r.  Mims,  S  Tex. 
way,  or  from  some  other  circumstance,  6 ;  McLaughlin  v.  Lomas,  8  Strob.  it. 
there  may  be  danger  in  executing  the  85;  Alston  v.  Balls,  7  Eng-  (Ark.)  664; 
arder  given,  that  it  is  necessary,  in  the  Jones  v.  Glass,  18  Ired.  L.  805. 
exercise  of  ordinaiy  care  or  diligence,  (z)  Finucane  v.  Small,  1  Esp.  815 ; 
to  aocompany  it  with  aay  other  words  Foster  o.  Essex  Bank,  17  Mass.  479; 
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If  the  loss  occur  through  theft  or  robbery,  or  the  injury 
result  from  violence,  the  hirer  is  only  answerable  when  his 
imprudence  or  negligence  caused  or  facilitated  the  injurious 
act.  If  a  bailee  for  hire  sells  the  property  without  authority, 
the  bailor  may  have  trover  against  even  a  bona  fide  pur* 
chaser,  (a) 

When  the  thing  bailed  is  lost  or  injured,  the  hirer  is  bound 
to  account  for  such  loss  or  injury.  But,  when  this  is  done, 
the  proof  of  negligence  or  want  of  due  care  is  thrown  upon 
the  bailor,  and  the  hirer  is  not  bound  to  prove  affirmatively 
that  he  used  reasonable  care,  (i) 

Blind  9.  Dale,  8  C.  &  P.  207.    See  alao  obserre  due  care   in   its   use.     The 

Butt  V.  Great  Western  Railway  Co.  7  property  is  in  the  possession  and  under 

£.  L.  &  £.  448;  s.  c.  11  C.  B.  140.  the  oversight  of  the  bailee,  wliilst  the 

But  see  Sinclair  v.  Pearson,  7  N.  H.  bailor  is  at  a  distance.    Under  these 

219.    See  also,  ante,  vol.  i.  p.  102,  ii«  circumstances,  good  faith  requires,  that 

(c) .  if  the  property  is  returned  in  a  damaged 

(a)  Loeschman  v.  Machin,  2  Stark,  condition,    some   account   should   be 

811 ;  Cooner  v.  Willomatt,  1  C.  B.  672.  given  of  the  time,  place,  and  maz.ner 

(6)  Beckman  v.   Shouse,  5  Rawle,  of  the  occurrence  of  the  injury,  so  that 

179 ;  Clark  v,  Spence,  10  Watts,  886 ;  the  bailor  may  be  enabled  to  test  the 

Runyan  v,  Caldwell,  7   Humph.  184;  accuracy  of   the    bailee's   report,   by 

Piatt  V.  Hibbard,  7  Cowen,  400,  n.  (a) ;  suitable  inquiries  in  the  neighborhood 

Schmidt  v.  Blood,  9  Wend.  268;  Foote  and  locality  of  the  in  jury.    If  the  bailee 

0.  Storrs,  2  Barb.  826 ;  Harrington  v.  returns  the   buggy   (which    waa   the 

Snyder,  8  id.  880.    This  question  was  property  hired  in  this  case),  and  merely 

very  thoroughly  discussed  in  the  case  says,  *  Here  is  your  property,  broken 

of  iiogan  V.  Matthews,  6  Penn.  St.  417.  to  pieces,'  what  would  be  the  legal  and 

The  court  below  in  that  case  instructed  just  presumption  ?    If  stolen  pro|>ert^ 

the  jury,  that  "  when  the  bailee  returns  is  found  in  the  possession  of  an  indi- 

the  property  in  a  dama^^ed  condition,  vidual,  and  he  will  give  no  manner  of 

and  fails,  either  at  the  time  or  subse-  account  as  to  the  means  by  which  he 

qnently,  to  give  any  account  of  the  became  possessed  of  it,  the  presumption 

matter,  in  order  to  explain  how  it  oc-  is  that  he  stole  it  himself.    This  is  a 

curred,  the  law  will  authorize  a  pre-  much   harsher  presumption  than  the 

sumption  of  negligence  on  his  part,  one  indicated  by  the  court  m  this  case. 

But   when  he  gives   an  account,  al-  The  bearing  of  the  Uiw  is  always  against 

though  it  may  be  a  general  one,  of  the  him  who  remains  silent  when  justice 

cause,  and  shows  the  occasion  of  the  and  honesty  require  him  to  speak.    It 

ii\jury,  it  then  devolves  on  the  plaintiff  has  bo*'i<  ruled  that  negligence  is  not 

to  prove  negligence,  unskilfulness,  or  to  be  mferred,  unless  the  state  of  facta 

misconduct."    And  this  instruction  was  cannot  otherwise  be  explained.    9  Eng. 

held  to  be  correct.     Coulter ^  J.,  said:  Jur.  907.    But  how  can  they  be  ex- 

"  The  books  are  extremely  meagre  of  plained,  if  he  in  whose  knowledge  they 

authority  on  this  subject  of  the  onus  rest  will  not  disclose  them  ?    And  does 

probandi  in  cases  of   bailment.     But  not  the  refusal  to  disclose  them  justify 

reason  and  analogy  would  seem  to  es-  the  inference  of  negligence  1     Judge 

tablish  the  correctness  of  the  position  Story,  in  his  Treatise  on  Bailments,  | 

of  the  court  below.    All  persons  who  410,  says,  that  it  would  seem  that  the 

stand  In  fiduciary  relation  to  others  are  burden  of  proof  of  negligence  is  on  the 

bound  to  the  observance  of  good  faith  bailor,  and  that  proof  mereUf  of  the  loss 

and  candor.    The  bailor  commits  his  is  not  sufficient  to  put  the  bailee  on  his 

property  to  the  bailee,  for  reward,  in  defence.    The  position  that  we  are  now 

the  case  of  hiring,  it  is  true  ;  but  upon  discussing,  however,  includes  an  in* 

the  implied  undertaking  that  he  will  gredient  not  mentioned  by  Judge  Storif 
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*  The  owner  must  deliver  the  thing  hired  in  a  condi-  *  126 
tion  to  be  used  as  contemplated  by  the  parties ;  (<;) 
nor  may  he  interfere  with  the  hirer's  use  of  the  thing  while 
the  hirer's  property  in  it,  or  right  to  it,  continues-  (df)  Even 
if  the  hirer  abuses  the  thing  hired,  as  a  horse  hired  for 
a  journey,  although  the  owner  may  then,  as  it  is  said,  re- 
possess himself  of  the  thing,  if  he  can  do  so  peaceably,  he 
may  not  do  so  forcibly,  but  must  resort  to  his  action,  (e) 
And  if  such  misuse  of  the  thing  hired  terminates  the  original 
contract,  the  owner  may  demand  the  thing,  and,  on  refusal, 
bring  trover;  or,  in  some  cases,  he  may  bring  this  action 
without  demand.  (/) 

The  owner  is  said  to  be  bound  to  keep  the  thing  in  good 
order,  that  is,  in  proper  condition  for  use ;  and,  if  ex- 
penses are  *  incurred  by  the  hirer  for  this  purpose,  the  *  127 
owner  must  repay  them.     On  this  subject,  however, 

and  on  which  it  turns ;  that  is,  the  re-  been  considering."  See  also  Skinner 
fosal  or  omission  of  the  bailee  to  giye  v,  London,  B.  &  S.  R.  Co.  2  E.  L.  &  K. 
anj  account  of  the  manner  of  the  loss,  860;  s.  c.  6  Exch.  787.  And  in  Bush 
so  as  to  enable  the  bailor  to  shape  and  v.  Miller,  18  Barb.  481,  where  property 
direct  his  inquires  and  test  his  accaracy.  was  delivered  to  the  defendant,  who 
Judge  Story  says,  there  are  discrep-  receired  the  same,  and  engaged  to  for- 
andes  in  the  authorities.  In  the  French  ward  it,  but  it  was  never  afterwards 
law.  as  stated  by  him,  $  411,  the  rule  seen  nor  heard  of,  and  the  defendant 
is  different ;  and  the  hirer  is  bound  to  never  accounted  for  it  in  any  way,  it 
prove  the  loss  was  without  negligence  was  heJdy  that  he  was  prima  facie  liable 
on  his  part.  And  he  cites  the  Scottish  for  the  goods  without  proof  of  negll- 
law  to  the  effect  that  if  any  specific  in-  gence,  which  proof  coidd  not  be  re- 
jury  has  occurred,  not  mantfesdy  the  quired  unless  he  gave  some  account  of 
result  of  accident,  the  tmua  probanai  lies  his  disposition  of  the  property, 
on  the  hirer  to  justify  himself  by  prov-  (c)  Sutton  r.  Temple,  12  M.  &  W. 
ing  the  accident.     That  would  be  near  62,  60. 

the  caf«  in  hand,  because  the  iiOtirv  here        {d)  Hickok  v.  Buck,  22  Vt.  149.    In 

was  not  manifestly  the  result  of  acci-  this  case  the  defendant  leased  to  the 

dent,  and  the  hirer  did  not  even  ex-  plaintiff  a  farm  for  one  year,  and,  by 

plain  or  state  how  the  accident  oo-  the  contract,  was  to  provide  a  horse 

eurred.    The  case  of  Ware  v.  Gay,  11  for  the  plaintiff  to  use  upon  the  farm 

Pick.  106,  seems  to  have    a   strong  during  the  term.    At  the  commence- 

analogy  to  the  principle  asserted.    It  ment  of  the  term  he  furnished  a  horse, 

was  there  ruled,  that  where  a  public  but  took  him  away  and  sold  him  before 

carriage  or  conveyance  is  overturned,  the   expiration  of  the  term,   without 

or  br^Uss  down,  without  any  apparmU  providing  another.     It  was  hdd^  that 

cause,  the  law  will  imply  negligence,  the  plaintiff  acquired  a  special  property 

and  the  burden  of  proof  will  be  on  the  in  the  horse,  by  the  bailment,  and  was 

owners  to  rebut  the  presumption.    The  entitled  to  recover,   in  an  action  of 

prima  facie  evidence  arises   from  the  trover,  for  the  horse  so  taken  away, 

Ikct  that  there  is  no  apparent  cause  for  damages  for  the  loss  of  the  use  of  the 

the  accident.    And  in  the  case  in  hand,  horse  during  the  residue  of  the  term, 
there  was  no  apparent  cause ;  nor  would        le)  Lee  v.  Atkinson,  Telv.  172. 
the  hirer  give  any  account  of  the  cause.        (/)  See  the  case  of  Fouldes  r.  WU- 

We  think,  therefore,  there  was  no  error  loughby,  8  M.  &  W.  540,  as  to  what 

h)  adding  to  the  answer  the  qualifica-  will  amount  to  a  conversion, 
tion   or  explanation  which  we  havo 

[187] 


*  127  THB  LAW  OF  00KTRAGT6.  [BOOK   HI. 

there  is  some  uncertainty  in  the  cases*  The  cases  usually 
referred  to  on  this  point  relate  to  real  estate ;  (jg)  but  ihB 
hirer  of  land,  or  of  a  real  chattel,  has  neither  the  same  rights 
nor  obligations  as  the  hirer  of  a  personal  chattel.  Perhaps 
the  conflicting  opinions  may  be  reconciled,  by  regarding  it  as 
the  true  principle,  that  the  owner  is  not  bound  (  unless  by 
sptH^ial  agreement,  express,  or  implied  by  the  particular  cir- 
cumstances) to  make  such  repairs  as  are  made  necessary  by 
the  natural  wear  and  tear  of  the  things  or  by  such  accidents 
as  are  to  be  expected,  as  the  casting  of  a  horse-shoe  after  it 
has  been  worn  a  usual  time  ;  but  is  bound  to  provide  that  the 
thing  be  in  good  condition  to  last  during  the  time  for  which 
it  is  hired,  if  that  can  be  done  by  reasonable  .care,  and  after- 
wards is  liable  only  for  such  repairs  as  are  made  necessary 
by  unexpected  causes.  (K) 

On  the  part  of  the  hirer  there  is  an  implied  obligation  to 
use  the  thing  only  for  the  purpose  and  in  the  manner  for 
which  it  was  hired,  (t)  And  if  he  uses  it  in  a  different  way 
or  for  a  longer  time,  it  is  held  that  he  may  be  responsible  for 
a  loss  thence  occurring,  although  by  inevitable  casualty,  (it) 
In  general,  the  hirer  must  in  no  way  abuse  the  thing 
hired.  (/)      But  where    hired  chattels  are  lost  during  a 

ig)   PomfVet    v.    Ricroft,    1    Wms.  owner  of  the  slaTe.    But  in  the  case 

Saund.    821;    Taylor    v.    Whitehead,  of  Redding  i;.  Hall,  1  Bibb,  586,  the 

Bouel.  744 ;  Cheetham  v.  Hampson,  4  tame  question  was  decided  the  other 

T.  K.  818 ;  Ferguson   v.  — ^-,  2  Esp.  way,  after  a  careful  examination  of  the 

590 ;  Horsefall  v.  Mather,  Holt,  7.  authorities.     It  is  impossible  to    sa/ 

(k)  There  is  very  little  direct  au-  with  certainty  what  the  true  rule  of 

thority  in  our  books  upon  this  question,  law  is,  until  we  have  farther  a^judica- 

In  Pomfret  v.  Ricroft,  1  Wms.  Saund.  tion.    But  it  seems  to  be  certain,  that 

821,  Lord  HaU  says :  "  If  I  lend  a  piece  the  hirer  of  an  animal  is  bound  to  bear 

of  plate,  and  covenant  by  deed  that  the  the  expense  of  keeping  it,  unless  there 

party  to  whom  it  is  lent  shall  have  the  is  an  agreement  to  the  contrary.    See 

use  of  it,  yet  if  the  plate  be  worn  out  Handford  v.  Palmer,  2  Br.  &  B.  859. 

by  ordinary  use  ana  wearing  without  (i)  Duncan  o.  Railroad  Co.  2  Rich, 

my  fault,  no  action  of  covenant  lies  L.  618 ;  Columbus  v.  Howard,  6  Geo. 

against  me."    But  this  is  only  a  die-  218. 

turn.     So    in    Taylor    v.   Whitehead,  (iV)  Lewis  v.  McAfee,  82  Ga.  465. 

Dougl.   744,  Lord  Afantfidd  says,  in  ( j )  Homer  v.  Thwing,  8  Pick.  492 ; 

general  terms,  that  by  the  common  Rotch  v.  Hawes,  12  id.  186 ;  Wlieelock 

law  he  who  has  the  use  of  a  thing  ought  v.  Wheelwright,  5  Mass.  104  ;  De  Tol- 

to  renair  it.    But  he  probably  had  his  lenere  r.  FuUer,  1  So.  Car.  Const.  Rep. 

mind  upon  real  property.    In  the  case  116;  Doncan  v.  Railroad  Company,  2 

of  Isbell  p.  Norvell,  4  Gratt.  176,  it  is  Rich.  L.  618 ;  Columbus  v.  Howard,  6 

held,  that  where  the  hirer  of  a  slave  Greo.  213 ;  Harrington  v.  Snyder,  8  Barb, 

pays  a  physician  for  attending  on  the  880 ;  Booth  v.  Terrell,  16  Geo.  20.    In 

slave  while  he  is  hired,  he  is  entitled  to  the  case  of  Mullen  v.  Ensley,  8  Humph, 

have  the  amount  repaid  him  by  the  428,  the  defendant  having  hired  a  slave 
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•  misuser^  it  seems  that  trover  will  not  lie,  unless  the  *  128 
owner  can  show  that  the  misuser  caused  the  loss,  (k) 

The  hirer  must  surrender  the  property  at  the  time  ap- 
pointed; and  if  no  time  be  specified  in  the  contract,  then 
whenever  called  upon  after  a  reasonable  time ;  and  what  this 
is  wUl  be  determined  in  each  case  by  its  nature  and  circum- 
stances. (2) 

By  the  contract  of  hire,  the  hirer  acquires  a  qualified  prop- 
erty in  the  thing  hired,  which  he  may  maintain  against  all 
persons  except  the  owner,  and  against  him  so  far  as  the  terms 
and  conditions  of  the  contract,  express  or  implied,  may 
warrant,  (m)  During  the  time  for  which  the  hirer  is  enti- 
tled to  the  use  of  the  thing,  the  owner  is  not  only  bound  not 
to  disturb  him  in  that  use,  but  if  the  hirer  returns  it  to  the 
owner  for  a  temporary  purpose,  he  is  bound  to  return  it 
to  the  hirer,  (n)  But  if  a  bailee  of  any  chattel,  without 
authority,  mortgage  it  to  secure  his  own  debt,  and  the  mort- 
gi^ee  takes  possession,  the  owner  may  have  an  action  there- 
for without  any  demand,  (o) 

It  is  held,  that  if  a  hirer  fetstens  hired  chattels  to  real 
estate,  in  such  a  way  that  they  cannot  be  removed  without 
injury  to  the  real  property,  a  purchaser  of  the  land,  without 
notice,  holds  the  chattels,  and  the  owner  of  them  must  look 
to  the  hirer  for  compensation.  (/?) 

The  letter  for  hire  acquires  an  absolute  right  to,  and  prop- 
erty in,  the  compensation  due  for  the  thing  hired ;  and  this 

of  the  plaintiff,  for  general  and  com-  workmen  were  accustomed  to  nse  a 
mon  8enioe»  set  him  to  blasting  rocks,  steam  drcnlar-saw,  when  necessary  for 
and  the  slave  while  so  engaged  was  their  work  at  the  business,  and  the 
severely  inlured.  The  court  hdd  the  negro,  while  at  work  at  the  saw,  re- 
defendant  Uable.  And  7Vu£y,  J.,  said :  oeired  wounds  of  which  he  died,  and 
'*  We  are  of  opinion  that  the  employ-  in  an  action  by  the  owner  to  recover 
ment  of  blasting  rocks  is  not  an  ordi-  the  value  of  the  slare  from  the  hirer, 
narr  and  vsnal  one ;  that  it  is  attended  the  jury  gare  a  verdict  for  the  defend- 
with  more  personal  danger  than  is  ant,  the  court  refused  to  grant  a  new 
common  to  the  usual  Tocations  of  life ;  trial.  Bichardmrn,  J.,  dissented, 
and  that  a  bailee,  who  has  hired  a  (k)  Harvey  v.  Epes,  12  Gratt.  158. 
negro  for  general  and  common  service,  (/)  See  Esmay  v.  Fanning,  9  Barb, 
has  no  right  to  employ  him  in  such  an  176. 

occupation  without  the  consent  of  his  (m)  See  Hickok  t;.  Buck,  22  Vt  149. 

owner."   But  in  thecase  of  MoLauchlin  dted  tmu,  p.  127,  n.  (d). 

r.  Lomaa,  8  Stiob.  L.  86,  where  a  negro  (n)  Roberts  v,  Wyatt,  2  Taunt  268. 

was  let  to  hire  as  a  house  carpenter,  lo)  Stanley  v.  Oaylord,  1  Cush.  686. 

and  was  employed  by  the  hirer  in  his  ip)  Fiyatt  o.  The  Sullivan  Compa^y^ 

shop,  where  he  carried  on  the  business  6  Hill  (N.  Y.),  116 ;  a.  o.  7  id.  629. 
of  a  boose  carpenter,  and  where  his 
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compenBation  or  price,  where  not  fixed  by  the  parties,  must 
be  a  reasonable  price,  to  be  determined,  like  the  time  for 
which  the  thing  is  hired,  by  the  nature  and  circumstances 

of  the  case. 
*  129  *  The  contract  of  hire  may  be  terminated  by  the  ex- 
piration of  the  time  for  which  the  thing  was  hired,  or 
by  the  act  of  either  party  within  a  reasonable  time,  if  no 
time  be  fixed  by  the  contract.  Or  by  the  agreement  of  both 
parties  at  any  time.  Or  by  operation  of  law,  when  the  hirer 
becomes  the  owner  of  the  thing  hired.  Or  by  the  destruc- 
tion of  the  thing  hired.  If  it  perish  without  the  fault  of 
either  party,  before  any  use  of  it  by  the  hirer,  he  has  nothing 
to  pay ;  if  after  some  use,  it  may  be  doubted  how  far  the 
aversion  of  the  law  to  apportionment  would  prevent  the 
owner  from  recovering  pro  tanto  ;  probably,  however,  where 
the  nature  of  the  case  admitted  a  distinct  and  just  apportion- 
ment, it  would  be  applied,  (y)  Either  party  being  in  fault 
would  of  course  be  answerable  to  the  other.  And  the  con- 
tract might  provide  for  the  contingency  of  the  destruction  of 
the  property  in  any  manner. 

Goods  are  often  hired  in  connection  with  real  estate ;  as 
where  one  hires  a  house  with  the  furniture  therein,  or  a 
room  with  its  furniture.  But  although  the  clauses  respect- 
ing such  hire  of  chattels  may  form  a  part  of  a  contract 
concerning  real  estate,  they  are  construed  and  governed  by 
the  principles  of  the  law  of  personalty. 

It  sometimes  happens  that  parties  seek  to  give  to  other 
contracts  the  appearance  of  a  contract  to  hire ;  or  that  they 
wish  to  make  use  of  a  conti^act  to  hire,  for  purposes  usually 
accomplished  by  other  means.  Thus,  suppose  a  person  about 
to  open  a  boarding-house,  and  needing  furniture,  and  pro- 
posing to  buy  the  same  in  whole  or  in  part  upon  credit.  The 
seller  is  willing  to  trust,  if  he  can  have  the  security  of  the 
pro{>erty  itself;  but  if  he  does  this  by  sale  and  mortgage 

{q\  See  Harrington  v.  Snyder,  8  Holoombe,  1  N.  Car.  Law  Rep.  865 , 
Barb  880.  As  to  apportionment  in  Bacot  v.  Pamell,  2  Bailey,  424 ;  Red- 
cases  of  hired  slaves,  where  the  slave  ding  v.  Hall,  1  Bibb,  586 ;  Harrison  v. 
dies  during  the  period  of  his  service,  Murrell,  5  Bionr.  859 ;  Dudgeon  v, 
see  the  following  cases.  G«orge  v.  Teass,  9  Mo.  867 ;  Collins  v.  Woodruff, 
Elliott,  2  Hen.  &  M.  5;  Williams  v.  4  Eng.  (Ark.)  468. 
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back,  it  must  be  recorded,  and  an  equity  of  redemption  at- 
taches.  To  avoid  this,  he  makes  a  lease  of  the  furniture  to 
the  other  party,  say  for  one  year,  and  the  lease  contains  a  pro- 
vision  that  the  lessee  may  buy  the  same  by  paying  a  cer- 
tain  price  therefor,  at  certain  times.  The  lessee  *  takes  *  180 
the  property  into  his  house,  and  a  creditor  without  no- 
tice attaches  it  as  his  property.  The  question  has  sometimes 
arisen  under  these  circumstances,  whether  this  is  not  in  law  a 
sale  with  mortgage  back;  and  whether  the  attempt  of  the 
parties  to  avoid  the  notice  of  record,  with  the  permission  of 
the  original  owner  to  let  the  proposed  purchaser  take  open 
possession  without  giving  any  notice  of  his  rights,  does  not 
lay  him  open  to  lose  the  property  if  a  bona  fide  creditor  of 
the  hirer  takes  it  by  attachment.  The  question  is  one  of 
mixed  law  and  fact.  We  do  not  think  that  the  law  attaches 
to  such  a  transaction  an  absolute  presumption  of  fraud  ;  and 
unless  the  circumstances  are  such  that  the  jury  can  infer  fraud 
from  them,  actual  or  constructive,  the  title  of  the  original 
owner  of  the  furniture  would  prevail.  This  question  has 
arisen  once  or  twice  at  nisi  priuSy  but  we  do  not  know  that 
it  has  been  authoritatively  decided  by  courts  of  law,  sitting 
in  bank. 

LoCATio  0PEBI8  FACIENDI.  Th^  cascs  in  which  the  bailee 
is  to  do  some,  work  or  bestow  some  care  upon  or.  about  the 
tiling  bailed,  may  be  convenientiy  divided  into  those  where, 

1.  Mechanics  are  employed  in  the  manufacture  or  repair 
of  the  article  bailed  to  them. 

2.  Warehouse  men  or  wharfingers  are  charged  with  the 
custody  of  the  thing  bailed. 

8.  Postmasters  receive  letters  to  be  sent  as  directed. 

4.  Innkeepers  receive  guests  and  the  goods  of  guests. 

Where  mechanics  are  employed  to  make  up  materials  fur- 
nished, or  to  alter  or  repair  a  specific  thing,  the  contract  is 
one  of  mutual  benefit,  and  only  ordinary  care  is  required. 
But  this  care  may  vary  much  in  different  cases.  Common 
wood  may  be  given  to  a  carpenter  to  make  a  common  box. 
A  clironometer  may  be  delivered  to  a  watchmaker  to  be 
cleaned  or  repaired.     A  diamond  may  be  given  to  a  lapidary 
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to  be  cut  and  polished.  The  care  required  in  these  cases  is 
very  dififerent ;  but  it  is  always  ordinary  care ;  that  is,  such 
care  as  a  person  of  ordinary  caution  and  capacity  would  take 
of  that  specific  thing.     So  of  the  skill  required.    A  person 

who  receives  a  chronometer  to  repair,  and  under- 
*  131  takes  the  work,  warrants  that  he  possesses  and  *  wiU 

exert  the  care  and  the  skill  requisite  to  do  that  work 
properly,  and  to  preserve  the  article  safely.  If,  however, 
one  chooses  to  employ,  on  a  work  requiring  great  and  pecu- 
liar skill,  one  whom  he  has  reason  to  know  to  be  deficient  in 
that  skill,  he  can  have  no  remedy  for  the  want  of  it.  (r) 

The  obligations  of  the  workman  are,  to  do  the  work  in  a 
proper  manner,  and  at  the  time  agreed  on,  or  in  a  reasonable 
time  if  none  be  specified ;  to  employ  the  materials  furnished 
in  the  right  way ;  and  not  only  to  guard  against  all  ordinary 
hazards,  but  to  use  the  best  endeavors  to  protect  the  thing 
delivered  to  him  against  all  peril  or  injury.  And  he  should 
do  the  work  himself,  where,  from  the  circumstances,  it  may 
be  presumed  that  the  personal  ability  or  skill  of  the  work- 
man  is  contracted  for. 

The  workman  has  a  special  property  in  the  thing  delivered 
to  him,  and  may  maintain  an  action  against  one  who  wrong- 
fully takes  it  from  his  possession.  If  it  perishes  in  his  hands, 
without  his  fault,  the  owner  loses  the  property.  And  from 
the  authorities  it  might  seem  that  the  owner  is  also  bDund  to 
pay  pro  tanto  for  the  work  and  labor  already  expended  upon 
it  (where  the-  contract  does  not  provide  otherwise),  as  well 
as  the  materials  used  and  applied.  («)  We  doubt,  however, 
if  the  practice  in  this  country  be  altogether  so  ;  it  is  certain 
that  a  distinct  usage  to  the  contrary  would  control  any  such 
rule ;  (fy  and  without  asserting  that  there  is  any  such  estab- 
lished usage,  we  think  that,  generally,  where  an  owner  leaves 
a  chattel  with  a  workman  who  is  to  labor  upon  it,  and  the 
chattel  is  accidentally  destroyed  when  this  labor  has  been 

(r)  Felt  V.  School  Diet.  24  Vt.  297.  osage,  to  the  effect  that  the  workman 

(»)  Menetone  v.  Athawes,  8  Burr,  was  not  entitled  to  be  paid  until  hii 

1592 ;  Wilson  v.  Knott,  8  Humph.  478.  work  was  finished,  would  prevent  his 

See  also  Brumby  v.  Smith,  8  Ala.  128.  recovering  for  his  work  and  labor  on 

(t)   It  would   seem  from   Gillet  v,  an  article  accidentaUj  destroyed  while 

liawman,  1  Taunt.  187,  that  a  general  the  work  was  going  on* 
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partially  performed,  each  loses  what  each  one  has  in  the 
thing  destroyed ;  the  owner  his  property,  and  the  workman 
his  labor.  If  the  thing  perishes  from  inteinsio  defect,  the 
reason  for  requiring  pro  tanto  compensation  from  the  owner 
would  be  stronger. 

Where  the  workman  is  employed  to  make  a  thing 
out  of  his  *  own  materials,  it  is  a  case  of  purchase  and  *  132 
sale,  or  hiring  of  labor,  and  not  of  bailment.     But  if 
the  principal  materials  are  delivered  to  the  workman,  this  is 
a  case  of  bailment,  although  he  has  to  add  his  own  materials 
to  them,  (u) 

(tf)  Merritt  v.  Johnson,  7  Johns.  478.  him,  and  not  in  the  person  for  whom 

This  subject  was  thoroughly  discussed  it  was  intended  to  be  made.    But  it  is 

in  the  case  of  Gregory  v.  Stryker,  2  equally  clear,  as  a  general  proposition, 

Henio,  628.    It  was  an  action  of  tres-  tiiat  where  the  owner  of  a  damaged  or 

pass  for  a  wagon,  and  the  defendant,  worn-out  article  delivers  it  to  another 

who  was    a   constable,  justifled   the  person  to  be  repaired  and  renovated 

■eizure  of  it  under  an  execution  against  by  the  labor  and  materials  of  the  latter, 

one    Rose ;    and    the    question    was,  the  property  in  the  article,  as  thus  re- 

whether  the   wagon  when  taken  by  paired  and  improved,  is  all  along  in  the 

the  defendant  bek>nged  to  the  plaintiff  original  owner,  for  whom  the  repairs 

or  Rose.    It  appeared  that  the  wagon  were   made,  and   not   in  the  person 

in  question  formerly  belonged  to  the  making  them.    The  agreement  in  such 

plaintiff,  and  that  he  made  a  contract  case  is  but  an  every-day  contract  of 

with  Rose  to  repair  it  for  him.    Before  bailment  —  locnlio  open's  faciendi ;  and 

the  wagon  was  repaired  it  was  worth  the  original  owner,  so  far  from  losing 

but  littlB,  except  the  iron  ;  none  of  the  his  general  property  in  the  thing  thus 

wooden  part  was  used  in  the  repara-  plaoed  in  the  hands  of  another  person 

tion,  except  the  tongue  and  evener.  to  be  repaired,  acquires  that  right  to 

When  finished  it  was  worth  $90,  and  whatever    accessorial    additions    are 

Rose's  account  for  repairs  amounted  to  made  in  bringing  it  to  its  new  and  im- 

$78.50.    The  defendant  took  the  wagon  proved  condition.     Nor   am  I  aware 

in  the  possession  of  Rose  immediately  tliat  in  tliis  class  of  oases  it  is  at  all  im- 

«f ter  it  was  completed,  and  sold  it  on  portaot  what  the  value  of  the  repairs, 

the  execution.    Upon  these  facts  the  actual  or  comparative,  may  be.    No 

court  Md,  that  the  property  in  the  case  is  referred  to  which  proceeds  on 

wagon  still  continued  in  the  plaintiff,  that  distinction,  nor   any  writer  by 

And  BeardtUjf,  J.,  said :  "  As  the  value  whom  it  is  adverted  to  as  material.    If 

of  the  new  materials  and  labor  used  we  adopt  this  distinction,  what  shall  be 

and  emploved  in  repairing  or  recon-  its  limit  1    The  general  property  must 

stmcting  the  wagon  great^  exceeded  be  in  one  party,  to  the  exclusion  of  the 

that  of  the  old  materials  used  in  the  other,  for  surely  they  are  not  tenants 

operation,  it  was  urged  that  this  was  in  common  in  the  thing  repaired.    Shall 

really  a  contract  with  Rose  to  make  a  we  then  say  that  where  the  value  of 

new  wagon,  and  not  for  the  repair  of  the  repairs   falls  below   that  of  the 

an  old  one ;  and,  therefore,  as  most  of  dilapidated  article  on  which  they  were 

the  materials  were  furnished  by  him,  made,  the  ^rig^nal  owner  has  title  to 

his  right  of  property  in   the  vehicle  the  article  m  its  improved  condition, 

would  continue  until  its   completion  and  vice  versa,  where  they  exceed  it  in 

and  delivery  under  the  contract.    No  value,  title  to  the  article,  as  repaired 

doubt  where  a  manufacturer  or  me-  and  improved,  passes  over  to  the  per- 

duwic  agrees  to  construct  a  particular  son  by  whom  the  repairs  were  made  f 

article  out  of  his  own  materials,  or  out  Such  a  rule  would  certainly  be  plsin 

cf  materials  the  prindpal  part  of  which  enough,  and  probably  might  be  applied, 

are  his  own,  the  property  of  the  article,  without  great  difficulty,  to  any  par- 

"  its  completion  and  delivexy,  is  la  tleular  case.    But  it  would  be  found 
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*  133  *  Where  materials  are  delivered  to  a  workman,  and 
a  fabric  k  to  be  returned  by  bim,  made  at  his  own 
election,  either  of  those  materials  or  of  similar  materials  of 
his  own,  as  if  a  certain  weight  of  silver  be  given  him,  to  be 
returned  in  the  form  of  a  silver  goblet,  or  a  certain  quantity 
of  wheat  to  be  returned  in  flour,  some  difficulty  has  arisen, 
and  some  conflict  of  opinion.  We  should  regard  such  a  con- 
tract not  as  a  loeatio  6»j!?em/acien<2t,  but  as  creating  an  ob* 
ligation  of  a  different  character  on  the  part  of  the  workman ; 
one,  indeed,  more  similar  to  a  debt.  If  the  contract  ex- 
pressly, or  by  a  clear  implication,  imported  that  the  fabric  to 
be  returned  should  be  made  specifically  of  the  very  material 
delivered,  then,  if  the  material  should  perish  or  be  lost  with- 
out the  fault  of  the  workman,  it  would  be  the  loss  of  the 
owner.  In  the  former  case,  where  the  workman  was  at  lib- 
erty to  use  what  materials  of  like  quality  he  would,  those 
delivered  to  him  would  be  regarded  only  as  a  partial  pay- 
ment in  advance  for  the  thing  to  be  made  and  delivered  to 
him  who  advanced  it,  and  the  workman  would  be  still  bound 
to  make  and  deliver  this  article,  (y^ 

to  give  rise  to  a  yariety  of  questions  especially  in  the  courts  of  New  York, 
never  heard  of  in  actions  growinp;  out  Ttie  earliest  case  that  we  have  seen  is 
of  the  reparation  of  decay^  or  injured  that  of  Seymour  v.  Brown,  19  Johns, 
articles ;  and  the  rule  itself,  I  am  per-  44.    There  the  plaintiff  sent  to  the  de- 
suaded,  has  not  so  much  as  the  shadow  fendant,  a  miller,  a  quantity  of  wheat, 
of  authority  for  its  support.     There  to  be  exchanged  for  flour  at  the  rate  of 
are  a  multitude  of  instances  in  which  a  barrel  of  flour  for  every  five  bushels 
the  expense  of  proper  repairs  greatly  of  wheat.    The  defendant  mixed  the 
exceeds  the  value  of   the   article  on  plaintiff 's  wheat  with  the  mass  of  wheat 
which  they  are  made.    It  is  so  in  the  of  the  same  quality  belonging  to  him* 
lowly  operation  of  footing  an  old  pair  self  and  others ;  but,  before  the  flour 
of  boots,  and  not  unfrequently  in  re-  was  delivered  to  the  plaintiff,  the  mill 
pairing  a  broken-down  carriage.    The  of  the  defendant,  with  all  its  contents, 
principle  contended  for  by  the  defend-  wheat    and    flour,    was    entirely    de- 
ant  is  not  necessary  for  the  security  of  stroyed  by  flre  from  some  unknown 
the  mechanic  by  whom  the  repairs  are  cause,  and  without  any  fault  or  negU- 
made.    He  has  a  lien  for  his  labor  and  gence  on  the  part  of  the  defendant.    It 
materials,  and  may  retain  possession  was  keld^  that  the  defendant  was  not 
until   his  just  demands  are  satisfied,  responsible  for  the  loss  of  the  plaintiff's 
This  affords  ample  protection  to  the  wheat,  there  being  no  contract  of  sale 
mechanic.    And  who,  let  me  ask,  ever  by  which  the  property  was  transferred 
heard  that  this  lien  was  limited  to  re-  to  the  defendant.    This  case  was  de- 
pairs  which,  in  value,  fall  below  that  cided  in  the  year  1821.    A  few  months 
of  the  original  article  on  which  they  afterwards  a  case  was  decided  the  same 
are  made  1    Yet  this  limitation  must  way  by  the  Court  of  Appeals  of  Vir- 
necessarily  exist,  if  the  ground  assumed  ginia,  on  a  somewhat  smnilar  state  of 
by  the  counsel  for  the  defendant  is  well  facts.     Slaughter  v.  Green,  1   Rand, 
taken."  (^a)  8*    In  l^2by  the  question  came 
(v|  This  subject  has  been  very  much  up  in  Indiana  in  the  case  of  Ewing  v 
discussed  within  the  last  few  years,  french,  1  Blackf .  868.    The  facts  ol 
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*  Closely  connected  with  these  questions,  and  in-  ♦  134 

deed  sometimes  identical  with  them,  are  those  which 

Um  cue  were  almost  identical  with  Branson,  C.J,  "  The  distinction/' says 
those  in  Sejrmour  v.  Brown,  and  the  be,  "which  will  be  found  to  run  through 
oonrt  Ae/if,  that  the  plaintiff  was  en*  all  the  au^orities  on  this  subject,  with 
titled  to  recover.  Seymour  v.  Brown  the  exception  of  two  cases  which  have 
having  been  cited,  Blaek/ord,  J.,  said :  been  overruled,  is  this  :  when  the  iden- 
"  That  decision,  it  is  admitted,  cannot  tical  thing  delivered,  though  in  an 
be  reconciled  with  ours ;  but  as  an  in-  altered  form,  is  to  be  restored,  the  con- 
dependent  Mbnnal,  we  most,  after  con-  tract  is  one  of  bailment,  and  the  title 
•u'ting  the  authorities  within  our  reach,  to  the  property  is  not  changed.  But 
deU^Tmine  for  ourselves  as  to  what  the  when  there  is  obligation  to  restore  the 
law  IS,  however  unpleasant  it  may  be  specific  article,  and  the  receiver  is  at 
to  differ  from  a  court  so  eminently  dis-  liberty  to  return  another  thing  of  equal 
tfaisnished  as  that  of  New  York. '  In  value,  he  becomes  a  debtor  to  make 
1837  came  the  case  of  Hurd  v.  West,  7  the  return,  and  the  title  to  the  property 
Oowen,  762.  In  that  case  the  defend-  is  changed ;  it  is  a  sale."  The  same 
aot  had  let  a  number  of  sheep  to  one  doctrine  is  held  in  the  cases  of  Wads- 
Dayton,  and  Dayton,  while  the  sheep  worth  v.  AUcott,  2  8eld.  64 ;  Foster  v, 
were  in  his  possession,  had  sold  them  Pettibone,  8  Seld.  488  ;  Chase  v.  Wash- 
to  the  plaintiff.  And  the  question  was,  bum,  1  Ohio  St.  244 ;  Hyde  v  Cook* 
whether  the  property  in  the  sheep  was  son,  21  Barb.  98.  A  similar  rule  was 
in  Dayton,  so  that  he  could  transfer  laid  down  in  Buf&im  v.  Merry,  8  Mason, 
them  to  the  plaintiff.  Woodworth,  J.,  478.  In  that  case  A  delivered  yam  to 
in  remarking  upon  the  evidence,  which  B,  on  a  contract  that  the  same  should 
was  somewhat  uncertain,  said:  "It  be  mannfactm«d  into  plaids.  B  was 
seems  to  me  the  first  question  was,  to  find  the  JUang^  and  was  to  weave  so 
wkeikertheidentieal8heep,iftkaf  survived,  many  yards  of  the  plaids  at  16  cents 
were  t»  be  relumed,  or  Ae  same  number  of  per  yard,  as  were  equal  to  the  value  of 
skeep,  and  of  as  good  quaiitif.  In  the  first  the  yam  at  66  cents  per  pound.  It  was 
case,  the  title  would  still  have  con-  Md,  that,  by  the  delivery  of  the  yam 
tinaed  in  the  defendant  below,  with  to  B,  the  property  thereof  vested  in 
the  right  to  assert  it  when  the  period  him.  On  the  other  hand,  in  King  v, 
oi  letting  expired.  If  the  terms  of  the  Humphreys,  10  Penn.  St  217,  where 
letting  were  as  in  the  second  ca^e,  or  in  rags  were  delivered  by  the  plaintiff  to 
tke  alumative,  the  right  of  the  defend-  the  defendant  at  a  certain  price,  under 
ant  below  rested  in  contract;  for  he  a  special  contract,  to  be  made  into 
was  not  authorised  to  claim  the  iden-  paper,  which  was  to  be  returned  at  a 
tical  sheep."  Seymour  v.  Brown  was  certain  price,  —  the  difference  to  be 
not  cited  or  alluded  to,  either  by  the  paid  by  a  note ;  and  paper  was  manu- 
counsel  or  the  court,  in  Hurd  v.  West ;  factured  out  of  the  identical  rags ;  it 
bot  the  teporter,  in  a  learned  note,  in  was  held,  tlmt  the  property  in  the  rags 
which  he  discusses  the  question,  con-  and  paper  continued  in  the  plaintiff, 
idders  the  former  as  substantially  ovei^  But  it  appeared  that  this  was  the  usual 
mled  by  the  latter,  and  such  would  mode  in  which  the  trade  made  con 
seem  to  be  the  case  from  the  language  tracts  for  working  rags  into  paper ;  and 
which  we  have  quoted.  Afterwards,  the  court  seemed  to  put  their  decision 
in  1889,  the  precise  question  passed  upon  the  ground  that  the  plaintiff  was 
npon  in  Seymour  v.  Brown  came  up  entitled  to  receive  the  paper  made  of 
again  in  the  same  court,  in  Smith  v.  the  identical  rags  delivered.  If  this 
Clark,  21  Wend.  88,  in  which  the  was  the  ground  of  the  decision,  the  case 
former  case  was  considered  by  the  does  not  conflict  with  what  we  have 
court,  and  overruled  Since  that  tune  stated  to  be  the  established  rule ;  the 
the  courts  of  New  York  luive  uniformly  question  in  the  case  was  one  ol  con- 
held  the  law  as  we  have  stated  in  the  struction,  and  it  resembled  in  this  re- 
text«  See  Pierce  v,  Schenck,  8  Hill  spect  the  case  of  Mallory  v.  Willis,  al- 
(K.T.),  28 ;  Baker  v.  Woodruff,  2  Barb,  ready  cited.  In  that  case  the  plaintiff 
6120;  s.  o.  nom.  Norton  v.  Woodruff,  agreed  to  deliver  good  merchantable 
2  Comst.  168 ;  Mallory  t;.  Willis,  4  wheat  at  a  flouring  mill  carried  on  by 
Comst.  76.  In  this  last  case,  the  rule  the  defendant,  "  to  be  manufactured 
aa  now  held  was  very  clearly  stated  by  into  fiour."    The  defendant  agreed  to 
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•  135  arise  when  property  is  *  claimed  by  cLeeeuion^  or  by 
the  right  which  the  owner  of  property  has  to  what* 

deliver  196  pounds  of  saperflne  floor,  minus  the  toll.  The  share  to  be  allowed 
packed  in  barrels  to  be  furnished  bj  is  but  a  compensation  for  the  labor  of 
the  plaintiff,  for  every  four  bushels  the  manufacturer,  whether  it  be  one- 
and  fifteen  pounds  of  wheat.  He  was  tenth  or  one-half.  Thus,  in  Collins  v, 
to  be  paid  sixteen  cents  per  barrel,  and  Forbes,  8  T.  R.  816,  it  appeared  that 
two  cents  txtra,  in  case  the  plaintiff  Forbes  furnished  certain  timber  to  one 
made  one  shilling  net  profit  on  each  Kent,  which  the  latter  was  to  work  up 
barrel  of  flour.  The  defendant  was  to  into  a  stage  for  the  commissioners  af 
gruarantee  the  inspection.  The  plain-  the  victualling  office,  he  to  receive  one- 
tift  was  to  have  the  "  offals  or  feed,"  fourth  of  the  clear  profit  and  a  guinea 
which  the  defendant  was  to  store  until  per  week,  on  the  work  being  done, 
sold.  It  was  held,  that  the  contract  This  was  htid  to  be  a  bailment  by 
imported  a  bailment  of  the  wheat,  and  Forbes.  So  in  Barloer  v.  Roberts,  8 
not  a  ssle,  and  therefore  that  the  plain-  Greenl.  101,  A  agreed  to  take  B's  logs, 
tiff  might  maintain  replevin  for  a  por-  saw  them  into  boards,  and  return  them 
tion  of  the  flour  manufactured  from  to  B,  who  was  to  sell  them  and  allow 
the  wheat  delivered  under  the  contract,  to  A  all  thev  brought  beyond  so  much. 
But  BroMotif  C.  J.,  and  Harris,  J.,  dis-  This  was  held  to  be  a  bailment,  and  not 
sented  from  the  judgment  of  the  court,  a  sale,  though  it  was  expressly  agreed 
and  delivered  able  opinions.  There  that  the  logs  should  remain  all  the 
was  no  difference  of  opinion,  however,  while  at  A*b  risk.  A  having  sold  the 
among  the  members  of  the  court,  as  to  logs  instead  of  sawing  them,  B  was 
the  general  rule ;  the  only  question  be-  allowed  to  recover  their  value  against 
tween  them  was  one  of  construction.  —  A's  vendee.  Wliat  difference  is  there 
A  question  somewhat  similar  to  the  one  in  principle  between  an  agreement  by 
that  we  have  been  considering,  arises  the  owner  to  pay  a  share  of  the  avails 
where  materials  are  deliverea  to  be  in  money,  and  in  part  of  the  specific 
worked  up  at  the  shares,  as  it  is  thing?  Either  is  but  a  oompensa- 
termed.  But  in  that  case  it  is  hdd,  tion  for  his  labor.  .  .  .1  have  been 
that  the  contract  is  one  of  bailment,  unable  to  see  any  diflerence  in  the 
and  not  of  sale.  The  question  arose  nature  of  the  contract,  whether  there 
in  Pierce  v.  Schenck,  8  Hill  (N.Y.),  28.  be  an  obligation  to  restore  the  whole,  or 
Xx)g8  were  delivered  by  the  plaintiff  at  only  a  part  of  the  specific  thing.  The 
the  defendant's  saw-mill  under  a  con-  owner  of  the  goods  may  reserve  the 
tract  with  the  defendant  that  he  should  general  ownership  in  the  whole  or  in 
saw  them  into  boards  within  a  specified  any  part,  as  he  pleases ;  and  he  can 
time,  and  that  each  party  should  have  with  no  more  propriety  be  said,  pro 
one-half  of  the  boards.  It  was  kdd,  tanto,  at  least,  to  have  parted  with  it 
that  the  transaction  enured  as  a  bail-  in  the  latter  case  than  in  the  former." 
ment  merely,  and  that  the  bailor  re-  — We  have  already  had  occasion  to 
tained  his  general  property  in  the  logs  refer  to  Uurd  v.  West,  7  Cowen,  762. 
till  all  were  manufactured  pursuant  to  Perhaps  that  case  deserves  some  fur- 
the  contract  And  Cowen,  J.,  said :  ther  notice.  It  was  ruled  in  that  case, 
"  The  plaintifi*  delivered  his  logs  to  the  as  we  have  seen,  that  where  one  lets 
defendant,  who  was  a  miller,  to  be  chattels  for  hire,  with  an  agreement  on 
manufactured  into  boards,  —  a  specific  the  part  of  the  bailee,  in  tSe  aitemcuive, 
purpose  from  which  he  had  no  right  to  either  to  return  the  specific  chattels,  or 
depart.  Oncompleting  the  manufacture,  others  of  a  similar  quality;  that  such 
he  was  to  return  the  specific  boards,  a  transaction  amounts,  not  to  a  bail- 
deducting  one-half  as  a  compensation  ment,  but  to  a  sale.  The  Supreme 
for  his  labor.  It  is  like  the  case  of  Court  of  Vermont  have,  however,  in  a 
sending  grain  to  a  mill  for  the  purpose  series  of  cases,  and  after  much  consid- 
of  being  ground,  allowing  the  miller  to  oration,  decided  the  same  point  the 
take  such  a  share  of  it  tor  toll.  This  other  way.  The  question  arose  for  the 
is  not  a  contract  of  sale,  but  of  bail-  first  time,  we  believe,  In  the  latter 
ment,— 2oca/io  operig  faciendi.  The  State,  in  the  case  of  Grant  u.  King,  14 
bailor  retains  his  general  property  in  Vt  867.  There  the  owner  of  cattle 
the  whole  till  the  manufiicture  is  com-  leased  them,  with  a  farm,  for  four 
pleted ;  and  in  the  whole  afterwards,  years,  under  an  agreement  that,  at  tht 
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ever  other  property  becomes  inextricably  added  *  to,  *  186 
or  combined  with  it ;  either  naturally,  as  by  vegetable 
or  animal  growth  or  increase  ;  or  artificially,  as  where  a  per- 
aon  makes  a  new  article  by  adding  to  his  own  materials 
those  of  another ;  or  by  adding  to  the  materials  of  another, 
bis  own  labor*  And  again,  similar  to  these  questions  are 
those  which  arise  from  the  confusion  of  goodSy  when  the 
property  of  two  or  more  persons  is  inseparably  and  undis- 
tinguishably  mingled. 

In  the  two  preceding  notes,  we  have  given  the  principal 
American  cases  which  bear  in  fact,  though  not  always  in 
name,  upon  these  questions.  It  wiU  be  seen,  that  it  must  be 
difficult  to  draw  distinct  and  certain  rules  of  law  from  this 
adjudication.  It  may  be  said,  however,  that  neither  the  Eng- 
lish nor  the  American  law  permits  a  man  to  claim,  by  accession^ 
the  property  of  another,  if  the  claimant  orig^'nally  took  the 

expiration  of  the  four  years,  the  lessee  which  we  take  of  the  case  before  us. 
ini}^ht  either  return  the  cattle  or  pay  a  There  the  court  seem  to  consider  that 
stipulated  price  for  them.  The  lessee  the  alternative  words  in  tlie  contract 
sold  the  cattle  before  the  four  years  determine  its  character,  —  that  the 
)iad  expired.  And  it  was  hf;ld,  that  the  right  of  the  party  to  return  other  sheep 
lessor  might  maintain  trorer  for  them  of  equal  value  malces  the  contract  oper- 
against  both  seller  and  purchaser.  The  ate  as  a  sale,  —  that  such  is  the  legal 
same  question  arose  again  in  Smith  v.  effect  of  the  contract,  and  that  upon 
Niles,  20  Vt.  815,  and  in  Downer  v.  the  delivery  of  the  property  it  vests  in 
Rowell,  22  Vt  847,  and  was  decided  the  bailee,  or  vendee.  This  dedsion  is 
the  same  way.  In  the  latter  case,  the  admitted  to  be  in  direct  conflict  with 
phiintiff  delivered  to  the  defendant  the  case  of  Seymour  v.  Brown,  19 
certain  sheep,  and  the  defendant  ex-  Johns.  44, — which  last  case  is  said  to 
ecuted  a  receipt  therefor,  in  which  he  be  overruled.  Which  of  the  two  cases 
agreed  to  keep  the  sheep,  or  cause  is  the  better  law  I  do  not  deem  it  nec- 
them  to  be  kept,  "the  full  term  of  essary  to  inquire,  as  I  think  the  case 
three  years,  ana  return  the  same,  or  at  bar  must  be  controlled  by  the  deci- 
others  in  their  place,  as  good  as  they  sions  of  our  own  court.  It  is  analogous 
are."  Hddf  that  this  was  not  a  sale  of  to  the  case  of  Smith  v.  Iffiles,  and  I 
sheep  to  the  defendant,  nor  a  bailment  think  in  principle  cannot  be  distin- 
with  power  to  sell,  but  that*  it  was  a  guished  from  it.  It  may  be  asked,  If 
bailment  of  the  property  for  a  certain  the  property  at  the  time  of  the  bail- 
period,  with  a  stipulation  for  its  return  ment  does  not  pass,  when  does  it  vest 
at  the  expiration  of  the  bailment ;  and  in  the  bailee  ?  We  answer  certainly  not 
that  the  property  in  tlie  sheep  would  until  the  bailee  performs  his  part  of 
not  rest  in  the  bailee,  until  he  had  per-  the  contract,  by  returning  other  sheep 
formed  his  part  of  the  agreement,  by  of  equal  goodness.  That  sufficiently 
returning  to  the  plaintiff  other  sheep  secures  to  the  bailor  a  return  of  the 
of  equal  quality ;  and  that,  for  a  con-  property  buled,  and  affords  to  the 
rersion  of  the  sheep,  the  plaintiff  could  bsilee  all  that  he  could  claim,  upon  the 
■uatain  an  action  of  trover.  And  Kel-  most  liberal  construction  of  the  con- 
hyg^  J.,  haring  cited  and  commented  tract.  This  construction  of  the  con« 
upon  Grant  v.  King  and  Smith  v.  Niles,  tract  is  most  beneficial  to  the  defend- 
•aid :  "  We  are  aware  that  the  case  of  ant,  and  carries  into  effect,  we  think, 
Hurd  V.  West,  7  (>owen,  762,  cited  at  the  obTions  intention  of  the  parties." 
tiie  argument,  is  opposed  to  the  view 
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property  wit^ngfully,  and  as  a  trespasser,  (to)  But  if  one 
honestly  receives  goods  under  a  contract  and  with  a  design 
to  increase  their  value  by  his  own  labor;  and  after  doing 
this,  subjects  himself  to  an  action  of  trover  for  a  wrongful 
'  conversion  of  them,  it  seems  that  he  is  to  be  allowed  for  that 
increase  of  value,  (z)  And  if  a  right  by  accession  takes 
place,  when  the  materials  of  many  persons  are  inseparably 
united  together  into  one  article,  it  seems  that  there  is  no 
better  rule,  than  the  somewhat  loose  one,  that  the  ownership 
of  the  whole  article  rests  with  the  party  who  was  the  owner 
of  the  principal  part  of  the  materials,  (y)  If  there  be 
*  137  a  confusion  of  goodi  in  an  article  which  exists  by  *  com- 
bining them  extricably,  we  think  the  common  law  asks 
whether  either  party  wrongfully  took  the  goods  of  the  other 
and  mixed  them  with  his  own ;  for,  if  so,  he  has  lost  his 
goods,  and  the  whole  article  belongs  to  the  party  whose 
goods  were  thus  wrongfully  taken,  (z)  But  the  party  thus 
mingling  his  goods  with  those  of  another  does  not  lose  them, 
if  he  does  this  through  negligence  only,  and  without  ill  de- 
sign, (a) 

If  the  party  claiming  the  benefit  of  the  common-law  prin- 
ciple as  to  confusion  of  goods,  has  fraudulently  countenanced 
the  act  of  the  person  by  whom  the  intermixture  was  made, 
the  object  being  to  conceal  the  property  of  the  latter  from 
his  creditor,  the  claim  of  the  former  will  not  be  sustained 
against  such  creditor.  (6) 

There  may  be  a  confusion  of  goods  made  honestly,  where 
the  goods  of  a  party  are  mingled  with  goods  of  another 
party,  of  the  same  kind,  description,  and  value.  As  if  A 
receives  ten  bushels  of  com  from  B,  and,  with  no  wrongful 
purpose,  mingles  them  with  corn  of  his  own,  of  the  same 
kind.  Here,  there  is  a  confusion  of  goods,  which,  in  one 
sense,  is  perfect;  for  it  would  be  impossible  to  identify  a 

(w)  This  seems  to  ha^e  been  a  set-  of  Silsbury  v.  McCoon,  6  Hill  (N.T.), 

tied  principle  as  long  ago  as  the  time  426,  4  Denio,  882,  8  Comst.  879. 

of  Henry  Vll.    See  Tear  Books,  5  H.  (x)  Hyde  v.  Cookson,  21  Barb.  92. 

7»  15 ;  and  from  that  period  it  can  be  {y)  Pulcifer  v.  Page,  82  Me.  404. 

traced  downwards.    For  recent  Amer-  \z)  See  cases, 

ican  cases  on  this  point,  see  Fryatt  o.  (a)  Pratt  v.  Bryant^  20  Vt.  888. 

Ballivan  Co.  5  Hill  (N.Y.),  116;  s.  o.  (6)  McDoweU  o.  RisseU,  87  Penn 

T  Hill  (N.Y.),  629.    See  aUo  the  case  St.  164. 
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siugle  grain  as  belonging  to  either  party.  But,  for  all  prac- 
tical purposes,  the  grain  of  one  party  maybe  as  certainly 
and  accurately  separated  from  the  grain  of  the  other  party, 
by  measuring  out  ten  bushels,  as  the  horse  of  one  might  be 
separated  from  the  horse  of  the  other  by  leading  him  out  of 
the  stable.  We  do  not  know  that  the  precise  case  has  arisen ; 
but  we  should  hold  the  law  to  be  founded  upon  the  practical 
aspect  of  the  case  ;  and  B  would  own  his  ten  bushejs  of  the 
mixture,  to  be  discriminated  simply  by  measuring  out ;  there 
being,  practically,  no  inextricable  confusion  of  goods.  (55) 

It  is  not  always  easy  to  determine  the  rights  and  obliga- 
tions of  the  parties  when  the  workman  does  his  work  im- 
perfectly, or  in  a  manner  different  from  that  desired,  or 
leaves  it  unfinished.  The  difficulty  is  in  the  application  of 
the  principles  of  law  to  the  facts,  rather  than  in  ascertaining 
those  principles.     We  think  they  may  be  stated  thus. 

If  the  workman,  by  a  deviation  from  his  instructions, 
makes  his  work  of  no  use,  he  can  claim  no  compensation. 
If  the  article  be  stiU  of  some  use,  and  be  received  by  the 
employer,  the  workman  may  claim  pro  tanto  ;  but  his  claim 
is  open  to  a  set-off  or  cross-action  for  any  demand  the  em- 
ployer may  have  for  damages  sustained  by  the  deviation. 
K  the  work  be  done  by  special  contract,  and  there  be  a  de- 
parture from  its  terms,  the  workman  can  recover  nothing 
under  the  contract ;  but  may  on  a  quantum  meruit^  if  his 
labor  was  useful  to  his  employer,  and  its  benefit  accepted, 
but  subject  to  set-off  as  before.  And,  undoubtedly,  if  the 
deviation  be  important,  and  the  materials  have  been  so  used 
as  to  have  lost  their  value  as  such,  the  employer  may  aban- 
don them  to  the  workman,  and  recover  of  him  their  value. 
So  if  the  thing  be  left  imperfect  and  unfinished,  by  the  fault 
of  the  workman,  he  can  recover  nothing ;  but  if  not  by  his 
fault,  then  he  should  have  compensation  pro  tanto^  subject  to 

Ibb)  Riu0eU  v.  Carrington,  42  N.  T.  ive  disciueion  of  the  whole  suhject. 
US;  Warren  v.  Milliken,  67  Me.  97,  The  concluaions  of  the  writer  Rffree 
accord  with  these  views.  The  bust-  sabetantially  with  those  expressed  in 
nets  done  through  grain  eleyators  is  the  text.  He  objects  to  Chase  &  others 
now  rery  large,  and  is  rapidly  incTeas-  v.  Washbume,  1  Ohio  (v.  a.),  144,  op- 
ing ;  but  the  law  on  the  subject  is  posing  them,  and  refisrs  to  McPherson 
hardly  yet  determined  by  authority,  v.  Gale,  40  Ul.  868,  as  agreeing  with 
There  is  in  the  American  Law  Review,  them. 
April,  1872,  p.  464,  an  able  and  exhaust- 
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setroff.  And  if  the  contract  be  rescinded  by  the  act  oi 
*  138  assent  *  of  both  parties,  then  the  workman  may  re- 
cover pro  tanto.  If  the  deviation  be  such  as  makes 
the  thing  more  valuable  and  more  costly,  the  workman  can* 
not  recover  for  this  additional  cost,  unless  the  employer  as- 
sented thereto,  (c) 

In  this  last  case,  and  in  some  others,  it  is  often  important 
and  difficult  to  determine  what  is  an  assent  on  the  part  of 
the  employer,  and  what  assent  is  sufficient,  (i)  Knowledge 
and  silence  might  be  considered  so,  if  a  knowledge  of  the  de- 
viation existed  while  it  was  going  on,  and  the  employer 
could  put  a  stop  to  it.  But  not  if  only  known  afterwards, 
and  when  too  late  to  prevent  or  arrest  the  alteration.  It 
would  certainly  be  safer  and  more  just  for  the  employer  to 
signify  his  disapprobation  as  soon  as  possible ;  and  his  not 
doing  so  would  be  a  circumstance,  which,  connected  with 
others,  as  directing  other  alterations  in  conformity,  and  the 
like,  might  lead  to  an  inference  that  he  assented  to  and 
adopted  the  alteration. 

Contracts  for  work  and  labor  in  making  some  article  fre- 
quently contain  a  provision,  that  if  there  be  alterations  made 
with  the  assent  of  both  parties,  such  alterations  shall  be  paid 
for  or  allowed  for  at  the  same  rate  of  payment  as  that  pro- 
vided by  the  contract  for  the  work  it  specifies ;  and  we  think 
that  such  would  be  the  operation  of  law,  without  an  express 
stipulation.  (0) 

A  workman  employed  to  make  up  materials,  or  to  alter  or 
repair  a  specific  article,  has  a  Ueu  upon  the  materials  of 
the  thing  for  his  pay.  (/)     But   this  is  merely  a  passive 

(c)  The  principles  stated  above  in  892.  In  this  case  it  la  decided  that 
onr  text  are  not  pecutiar  to  the  con-  every  bailee,  who  has  by  his  labor  and 
tract  of  which  we  are  now  treating,  skill  conferred  value  upon  specific  chat- 
They  apply  equally  to  several  other  tels  bailed  to  him,  has  a  particular  lien 
species  of  contracts ;  and  we  have  al-  on  them ;  but  such  lien  does  not  ex- 
ready  had  occasion  to  consider  them  ist  in  favor  of  a  journeyman  or  day- 
somewhat  in  our  diapter  on  the  Hiring  laborer.  So  in  Morgan  v.  Congdon,  4 
of  Persons.  We  shall  defer  their  fur-  Comst  661,  it  is  held,  that  every 
ther  consideration  and  the  citation  of  bailee  for  hire,  who  by  his  labor  or 
cases  until  we  oome  to  our  chapter  on  skill  imparts  additional  value  to  the 
Construction.  goods,    has   a   lien    thereon   for    his 

{d)  See  Ix>velock  v.  King,  1  Mood,  charges,  there  being  no  special  oon* 

ft  R.  60.    See  also  ante,  pp.  66-68.  tract  inconsistent  with  such  lien.    And 

(e)  See  ante,  p.  68,  note  (r).  such  lien  extends  to  all  the  goods  de- 

(/)  M'Intyre  o.  Carver,  2  W.  &  S.  livered  under  one  contract,  and  is  not 
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right  of  ^  retainer,  or,  as  it  is  sometimes  called,  a  pas-  *  189 
BiTe  Hen,  and  does  not  authorize  a  sale.  There  is  some 
anth<^rity  for  the  proposition,  that  where  the  retainer  of  the 
property  involves  considerable  expenditure,  and  renders  it 
entkely  useless  to  both  parties,  the  right  of  sale  may  exist, 
by  local  custom ;  (^)  but  it  is  well  settled  that  such  a  lien 
does  not  in  general  authorize  a  sale.  (A)  And  while  equity 
will  decree  a  sale  in  fulfilment  of  a  pledge,  it  refuses  in  this 
case  to  grant  relief  to  a  bailee,  (i)  Tradesmen  and  me- 
chanics generally  have,  by  the  common  law  of  England  and 
this  country,  a  lien  on  chattels  in  their  hands  in  the  course 
of  their  business ;  and  this  lien  and  the  rules  of  law  applied 
to  it,  are  considered  in  our  chapter  on  Liens. 

Wabehousembn.  This  is  also  a  contract  for  mutual 
benefit ;  and  the  bailee  is  therefore  held  only  to  ordinary  dili- 
gence, (y)  The  forwarding  merchants  of  this  country 
are    only  subject  to   the  liabilities  of  warehousemen,  (A;) 

coDilned  to  the  particolar  portion  on  Maestaer^  1  Camp.  188.    In  this  case 

which  the  labor  has  been  bestowed,  the  defendant  was  the  proprietor  of  a 

Accordingly,  where  a  quantity  of  logs  dry-dock,   the    gates   of  which  were 

was  delivered  on  different  days  at  the  burst  open  by  an  uncommonly  high 

defendant's  saw-mill,  upon  an  agree-  tide,  and  the  plaintiff's  ship,  which  was 

ment  to  saw  the  whole  quantity  into  lying  there,  forced  against  another  ship 

boards,  and  the  defendant  sawed  a  part  and  injured.    It  was  sworn,  that  with 

of  them,  and  deUvered  the  boards  to  a  sufficient  number  of  hands  the  gates 

the  bailor,  without  being  paid  for  the  might  have  been  shored  up  in  time,  so 

senrice ;  it  was  held,  that  he  had  a  lien  as  to  bear  the  pressure  of  the  water ; 

fi>r  the  amount  of  his  account  upon  and,  though  the  defendant  offered  to 

the  residue  of  the  logs  in  his  posses-  proye  that  they  were  in  a  perfectly 

sion.    And  the  care,  skill,  and  labor  sound   state.   Lord    EUenhorough   held, 

employed  by  a  trainer  upon  a  race-  that  it  was  his  duty  to  have  ha[d  a  suffl- 

borse  give  him  a  right  of  lien,  but  he  cient  number  of  men  in  the  dock  to 

waives  this  lien  by  contracting  to  allow  take  measures  of  precaution  when  the 

the  owner  of  the  horse  to  take  it  for  danger  was  approaching,  and  that  he 

racing  whenever  he  chooses.    Forth  v.  was  clearly  answerable  for  the  effects 

Simpson,  18  Q.  B.  680.  of  the  d^ciency.     So  a  wharfinger 

(tf)  Hostler's  Case,  Tel  v.  66 ;  Moss  who  takes  upon  him  the  mooring  and 

9.  Townsend,  1  Bulstr.  207.  stationing  of  the  vessels  at  his  wharf, 

{k)  Jones  V.  Thnrlow,  8  Mod.  171 ;  is  liable  ror  any  accident  occasioned  by 

Chase  ».  Westmore,  6  M.  &  S.  180.  his  negligent  mooring.    Wood  v.  Cur- 

(i)  Thames  Iron  Co.  v.  Patent  Der-  ling,  16  M.  &  W.  626;  s.  o.  16  id.  628. 

rick  Co.  1  Johns.  &  Hero.  98.  —  The  same  rule  applies  to  an  agistor 

ij)  Chenowith  v.  Dickinson,   8  B.  of  cattle.    Broadwater  v.  Blot,  Holt, 

Mon.  166 ;  Foote  v.  Storrs,  2  Barb.  826 ;  647. 

Hatchett  v,  Gibson,  18  Ala.  687 ;  Cai-  {k)  Roberts  v.  Turner,  12  Johts.  232. 

lifT  V,  Danvers,  Peake,  Cas.  114;  Piatt  This  is  a  very  important  case  on  the 

».  Hibbard,  7  Cowen,  497 ;   Knapp  v.  liability    of  forwainiing    merehanU,    It 

Curtis,  9  Wend.  60.    But  if  an  uncom-  was  an  action  on  the  case  against  the 

mon  or  unexpected  danger  arise,  he  defendant  as  a  common  carrier.    The 

most  use  efforts  proportioned  to  the  defendant  resided  at  Utica,  and  pur- 

eoieigency  to  ward  it  off.     Leek  v.  sued  the  business  of  fonearding  mei^ 
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*  140  unless  they  act  also  as  *  common  carriers,  in  which 
case  they  come  under  the  peculiar  rules  to  be  hereafter 

chandise  and  produce  from  Utica  to  The  plaintiff  knew,  or  might  hare 
Schenectady  and  Albany.  It  appeared  known  (for  his  agent  knew),  that 
that  the  course  of  business  was,  for  the  the  defendant  had  no  interest  in  the 
frnoarder  to  receive  the  merchandise  freight  of  the  goods,  owned  no  part  cC 
or  produce  at  his  store,  and  send  it  by  the  boats  employed  in  the  carriage  of 
the  boatmen  who  transported  goods  on  goods,  and  that  his  only  business  in  r&> 
the  Mohawk  River,  or  by  wagons  to  lation  to  the  carriage  of  goods  consisted 
Schenectady  or  Albany,  for  which  be  in  forwarding  them.  That  a  person 
was  paid  at  a  certain  rate  per  barrel,  thus  circumstanced,  should  be  deemed 
&c. ,-  and  his  compensation  consisted  in  an  insurer  of  goods  forwarded  by  him, 
the  difference  between  the  sum  which  an  insurer,  too,  without  reward,  would, 
he  was  obliged  to  pay,  and  that  which  in  my  judgment,  be  not  only  witliout  a 
he  received  from  the  owner  of  the  precedent,  but  against  all  legal  prin- 
goods.  The  defendant  received  from  ciples.  Lord  Kent/on,  in  treating  ol 
the  pUiintiff,  who  resided  in  Cazenovia,  the  liability  of  a  carrier  (6  T.  R.  894), 
in  Madison  county,  by  one  Aldridi,  makes  this  the  criterion  to  determine 
his  agent,  twelve  barrels  of  potash,  to  his  character ;  whether,  at  the  time 
be  forwactied  to  Albany  to  one  Trotter ;  when  the  accident  happened,  the  goods 
the  ashes  were  put  on  board  a  boat,  to  were  in  the  custody  of  the  defendants 
be  carried  down  the  Mohawk  to  Sche-  as  common  carriers.  In  Garside  v.  The 
nectady,  and,  while  proceeding  down  Proprietors  of  the  Trent  and  Mersev 
the  river,  the  boat  ran  against  a  bridge  Navigation  Co.  4  T.  R.  681,  the  defend- 
and  sunk,  and  the  ashes  were  thereby  ants,  who  were  common  carriers,  under- 
lost.  The  defendant's  price  for  for-  took  to  carry  goods  from  Stourport  to 
warding  to  Schenectady  was  twelve  Manchester,  and  from  thence  to  be  for- 
■hillings  per  barrel,  and  the  price  which  warded  to  Stockport  The  goods  ar- 
he  had  agreed  to  pay  for  transporting  rived  at  Manchester,  and  were  put  into 
the  goods  in  question  to  that  place  was  the  defendants'  warehouse,  and  burnt 
eleven  shillings ;  he  had  no  interest  in  up  before  an  opportunity  arrived  to 
the  freight  of  the  goods,  and  was  not  forward  them.  Lord  Kenyan  Keld, 
concerned  as  an  owner  in  the  boats  the  defendants'  character  of  carriers 
employed  in  the  carriage  of  merchan-  ceased  when  the  goods  were  put  into 
dise.  The  judge  being  of  opinion  that  the  warehouse.  This  case  is  an  au- 
these  facts  did  not  make  the  defendant  thority  for  saying,  that  the  responsi- 
a  common  carrier,  nonsuited  the  plain-  biltties  of  a  common  carrier  and  for- 
tiff;  and  a  motion  having  been  made  warder  of  goods  rest  on  very  different 
to  set  the  nonsuit  aside,  Spencer^  J.,  principles.  In  the  present  case  the  de- 
said  :  **  On  the  fullest  reflection,  I  per-  fendant  performed  his  whole  undertak- 
oeive  no  grounds  for  changing  the  log ;  he  gave  the  ashes  in  charge  to  an 
opinion  expressed  at  the  cirouit.  The  experienced  and  faithful  boatman.  It 
defendant  is  in  no  sense  a  common  car-  has  been  urged  that  the  defendant  de> 
rier,  either  from  the  nature  of  his  bust-  rived  a  benedt  fh>m  the  carriage  of 
ness,  or  any  community  of  interest  the  goods,  in  receiving  cash  from  the 
with  the  carrier.  Aldrich,  who,  as  the  owners  of  produce,  and  paying  the 
agent  of  the  plaintiff,  delivered  the  boatmen  in  goods,  and  also  in  charg- 
ashes  in  question  to  the  defendant,  ing  more  than  he  actually  paid.  The 
states  the  defendant  to  be  a  forwarder  latter  suggestion  is  doubted  in  point  of 
of  merchandise  and  produce  from  fact ;  but  admitting  the  facts  to  be  so, 
Utica  to  Schenectady  and  Albany ;  these  are  advantages  derived  from  the 
and  that  he  delivered  the  ashes,  with  defendant's  situation  as  a  warehouse 
instructions  from  the  plaintiff  to  send  keeper  and  forwarder  of  goods,  and  by 
them  to  Col.  Trotter.  The  case  of  a  no  means  implicate  him  as  a  carrier ; 
carrier  stands  upon  peculiar  grounds,  for  surely  the  defendant  is  entitled  to 
Ue  is  held  responsible  as  an  insurer  of  some  remuneration  for  the  trouble  in 
the  goods,  to  prevent  combinations,  storing  and  forwarding  goods.  In  any 
eliicanery,  and  fhiud.  To  extend  tliis  and  every  point  of  view,  there  is  not 
rigorous  law  to  persons  standing  in  the  the  least  pretext  fur  charging  the  de- 
defendant's  situation,  it  seems  to  me,  fendant  with  this  loss  as  t  conunoo 
would   be   uigust  and  unreasonable,  carrier.'* 
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notioed.  It  may  sometimes  be  difficult  to  determine  in  whicb 
eapacity  such  a  person  auted  at  the  time  of  the  loss.  But,  in 
general,  the  rule  is,  that  if  the  transit  had  terminated,  and 
the  bailee  was  only  under  an  engagement  to  forward  the 
goods  by  another  carrier,  he  is  only  a  warehouseman.  (Q 
Nor  will  it  cause  him  to  continue  to  be  a  common 
*  carrier  until  the  next  carrier  receives  the  goods,  *  141 
that  he  has  no  distinct  compensation  as  warehouse- 
man, (m)  But  if  the  goods  are  housed  by  the  carrier  be- 
tween the  termini  of  his  transit,  they  are  still  under  his 
charge  as  carrier,  (n)  And  if  he  pays  the  warehouse  rent 
to  another  person,  he  is  still  liable  as  carrier,  if  his  duty  has 
not  terminated,  and  he  is  bound  by  the  contract  or  the  usage 
to  deliver  the  goods,  (o)  But  if  he  is  only  bound  to  keep 
them  safely  until  the  consignee  or  owner  caUs  for  them,  he  is 
then  only  a  warehouseman,  although  the  goods  be  in  his 
own  store,  (p^  And  if  he  undertakes  to  forward  them  be« 
yond  his  own  route,  and  for  that  purpose  puts  them  into  a 
suitable  vehicle,  or  otherwise  disposes  of  them  in  a  proper 
way  for  that  purpose,  he  is  liable  only  for  negligence,  (j) 

(/)  Ganide    v.  Trent   and   Mersey  room,  till  it  should  be  convenient  for 

Karigation  Co.  4  T.  R.  581.     In  this  8.  &  Co.  to  take  the  goods  home.   Goods 

case   the   defendants »  being  common  of  S.&  Co.,  carried  by  the  partners  fVom 

carriers  between  Stourport  and  Man-  London  to  Frome,  under  this  agree- 

chester,  received  goods  from  the  plain-  ment,  were  deposited  in  the  warehouse 

tiff  at  Stourport,  to  be  carried  to  Man-  at  the  latter  place,  and  destroyed  by 

cheater,  and  to  be  forwarded  from  the  fire.    It  was  held,  that  the  partners  were 

latter  place  to  Stockport.      The  de-  not  liable  to  S.  &  Co.  ibr  the  value  of 

iendants  carried  the  goods  to  Manches-  the  goods  burnt.    So  in  the  case  of 

tier,  and  there  put  them  in  their  ware-  Thomas  v,  Boston  &  P.  R.  R.  Co.  10 

bouse,  in  which  they  were  destroyed  Met.  472,  it  was  held,  that  the  proprie- 

by  an  accidental  fire  before  they  had  tors  of  a  railroad,  who  transport  goods 

an   opportunity  of  forwarding  them,  over  their  road,  and  deposit  them  in 

The  court  held,  that  they  were  not  an-  their  warehouse  without  charge,  until 

swerable  for  the  loss.    See  also  Brown  the  owner  or  consignee  has  a  reasonable 

r.  Denison.  2  Wend.  593 ;  Ackley  v.  time  to  take  them  away,  are  not  liable, 

Kellogg,  8  Cowen,  228.  as  common  carriers,  for  the  loss  of  the 

(m)  See  Garside  v,  Trent  and  Mersey  goods  from  the  warehouse,  but  are  lia- 

Narigation  Co.  4  T.  R.  581.  ble  as  depositaries,  only  for  want  of 

in)  Forward  v.  Pittard,  1*  T.  B.  27.  ordinajj  care. 

(«)  Hyde  p.  Trent  and  Mersey  Navi-        (q)  Thus,  where   common  carriers 

gation  Co.  5  T.  R.  889.  received  goods  on  board  their  sloop,  to 

{p)  Webb,  m  re,  8  Taunt.  448.    In  transport   firom  New  York  to  Troy, 

this  case.  A,  B,  C,  and  D,  in  a  partner-  where  they  transferred  them  on  board 

ship  as  carriers,  agreed  with  S.  &  Co.,  of  a  canal-boat  bound  to  the  north,  pur- 

of  Frome,  to  carry  goods  from  London  suant  to  the  bailor's  instructions ;  re- 

to  Frome,  where  they  were  to  be  de-  oeiving  no  reward  for  the  transfer  or 

posited  in  a  warehouse  belonging  to  the  further  transportation ;  and  the  goods 

partnership  at  Frome,  where  A  resided,  were  lost  by  the  upsetting  of  the  canal- 

witboat  a^y  chaige  for  the  warehouse-  boat ;  it  was  held,  that  their  charactei 
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And  if  he  receives  goods  as  warehouseman  into  his  store  on 
his  own  wharf,  for  the  purpose  of  carrying  them  forward,  he 
is  not  liable  as  a  carrier  for  their  loss  until  their  transit  begins, 
actually  or  constructively,  because  until  then  he  does  not 
assume  the  character  of  a  carrier,  (r)  l!f,  however,  he 
receives  them  to  forward  them,  and  delivers  them  to  one  not 

authorized  to  receive  them,  he  is  liable,  (^rr") 
*  142       *  It  is  not  necessary  that  the  goods  be  housed,  to 

affect  the  bailee  with  the  liabilities  of  a  warehouse- 
man.  It  is  enough  if  they  are  actually  within  his  charge 
and  custody  for  the  purpose  of  being  housed.  («) 

As  to  the  obligation  of  the  warehouseman  to  deliver  the 
goods  to  the  consignee,  or  to  redeliver  them  to  the  consignor, 
in  the  case  where  they  are  claimed  by  another  as  the  proper 
owner  who  forbids  such  delivery,  there  seems  to  be  some 
uncertainty,  (f)    We  take  the  law  to  be,  however,  that  he 


of  common  carriers  ceased  at  Troy; 
and  having  exercised  ordinary  care  in 
seeing  the  goods  placed  on  hoard  a  safe 
boat,  they  were  not  responsible  for  the 
loss.  Ackley  v,  Kellogg,  8  Cowen, 
228. 

(r)  Piatt  V.  Hibbard,  7  Cowen,  497. 
In  White  v.  Humnhrey,  11  Q.  B.  43, 
where  the  plaintiff  deposited  hops  in  the 
defendant's  warehouse,  to  be  conveyed 
to  London  in  the  barges  of  the  defend- 
ant ( who  was  also  a  carrier),  whenever 
the  plaintiff  should  direct,  and  in  the 
mean  time  to  be  kept  by  the  defendant 
without  charge  for  warehousing,  it  was 
Md  by  the  judge  at  nisi  prius,  that  the 
advantage  of  carrying  the  hops  for  hire 
might  be  considered  as  payment  for  the 
warehousing,  and  that  the  defendant 
was  not,  therefore,  a  gratuitous  bailee, 
and  so  liable  only  for  gross  negligence ; 
and  ^e  Court  of  Queen's  Bench  refused 
to  grant  a  new  trial  on  the  ground  of 
misdirection. 

{rr)  Jeffersonville  R.  R.  Co.  v.  White, 
6  Bush,  251. 

[a)  Thus  it  has  been  decided,  that  as 
foon  as  the  goods  arrive,  and  the  crane 
of  the  warehouse  is  applied  to  raise 
them  into  the  warehouse,  the  liability 
of  the  warehouseman  commences ;  and 
it  is  no  defence  that  they  are  afterwards 
injured  by  falling  into  the  street  from 
the  breaking  of  the  tackle,  even  if  the 
carman  who  brought  them  has  refhsed 
the  offer  of  slings  for  further  security. 
Thomas  v.  Day,  4  Esp.  262. 
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{t)  In  Ogle  V.  Atkhison,  6  Taunt. 
769,  it  was  decided,  that  a  warehouse 
man,  receiving  goods  from  a  consignee, 
who  has  had  actual  possession  of  them, 
to  be  kept  for  his  use,  may  nevertheless 
refuse  to  redeliver  them,  if  they  are  the 
property  of  another.  But  several  sub- 
sequent cases  have  established  that  a 
warehouseman  cannot  dispute  the  title 
of  his  bailor,  or  of  any  other  person 
whose  title  he  has  acknowledged,  in  an 
action  brought  against  him  by  such 
person.  See  Gosling  v.  Bimie,  7  Bing. 
889 ;  HoU  v.  GnOn,  10  Bing.  246 ;  Kie- 
ran  v.  Sandars,  6  A.  &  £.  516 ;  Harman 
V.  Anderson,  2  Camp.  248 ;  Stonard  v, 
Dunkin,  id.  844 ;  Burton  v.  Wilkinson, 
18  Vt.  186.  In  the  case,  however,  of 
Cheesman  v.  Exoell,  4  E.  L.  &  E.  488; 
8.  c.  6  Exch.  841,  where  property  had 
been  delivered  by  the  plaintiff  to  the 
defendant,  for  the  purpose  of  defeating 
an  execution  against  the  plaintiff,  it 
was  held,  that  in  the  present  action  of 
trover  the  defendant  might  set  up  the 
title  of  a  previous  transferee  of  the 
plaintiff  to  defeat  the  plaintiff's  right  to 
recover,  and  the  court  refer  to  Ogle  v. 
Atkinson  as  in  point.  The  court  are 
inclined  to  the  opinion  that  in  the  case 
of  a  pledge  the  pledgee  may  set  up  the 
jus  tertii  unless  he  has  made  an  absolute 
agreement  to  give  up  the  property  to 
the  party  pledging  it.  See  also  Batea 
V,  Stanton,  1  Duer,  79;  Pitt  v.  Albrit- 
ton,  12  Ired.  L.  77.  So  if  a  warehouse- 
man delivers  the  goodi  intrusted  to 
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must  decide  for  himself  which  is  the  better  right,  and  is 
exposed  to  loss  if  he  decide  wrongly.  But  if  he  in  good 
fidth  deliver  the  goods  to  the  original  bailor,  or  his  consignee, 
the  true  OMmer  should  not  recover  damages  from  him  by 
merely  proving  his  ownership  and  a  notice  to  the  warehouse- 
man; and  not  unless  he  exhibited  to  the  warehouseman  in 
due  season  such  proofs  as  might  reasonably  be  required 
of  his  OMmership.  And  if  on  such  evidence  *  the  *  143 
warehouseman  did  deliver  the  goods  to  the  person 
claiming  to  be  owner,  and  it  appeared  afterwards  that  the 
claim  was  unfounded,  the  original  bailor  should  be  limited  in 
his  recovery  to  the  strictest  compensation,  if  the  warehouse- 
man could  show  that  he  acted  on  evidence  which  would 
satisfy  a  cautious  and  honest  man.  In  practice,  it  is  usual  in 
such  cases  to  demand  and  receive  an  indemnity  from  the 
party  put  in  possession  of  the  goods. 

It  has  been  recently  held,  that  a  bailee  who  seeks  to  excuse 
his  non-delivery  of  goods  to  one  party  when  they  are  claimed 
by  another,  makes  himself  a  party  to  the  controversy,  and  his 
excuse  is  or  is  not  valid  according  to  its  result ;  but  that  he 
may  remain  neutral,  and  permit  a  claimant  to  take  them  on 
his  own  responsibility ;  (tt)  but  this  rule  if  it  be  one,  must 
be  subject  to  much  qualification.  If  sued  by  the  shipper,  it 
seems  tiiat  he  may  set  up  in  defence  his  delivery  of  the 
goods  to  the  rightful  owner,  (tu) 

In  an  action  against  a  warehouseman  to  recover  the  value 
of  lost  baggage,  the  owner  has  been  admitted  to  prove  the 
contents,  in  the  same  way  as  in  a  similar  action  against  a 
common  carrier ;  but  this  privilege  is  strictly  confined  to  the 
ordmary  baggage  of  a  traveller,  (u) 

A  warehouseman  has  a  lien  on  the  goods  which  he  stores, 
for  hia  charges  for  those  goods ;  and  he  may  redeliver  a  part 
of  those  goods,  and  retain  his  lien  on  the  residue,  for  the 

him  to  %  wnm^  person  by  mistake,  or  of  the  Uw,  this  oonstitatee  a  good  de- 

tiwj  are  obtained  from  him  by  fraud,  fenoe  for  him  in  an  action  brought 

as  by  a  forged  order,  he  is  liable  to  his  against  him  by  his  bailor.    Burton  o. 

baihir  for  their  ralue.    Lubbock  v.  Ing-  Wilkinson,  18  Vt.  186. 

lis,  1  Stark.  104;  Willard  v.  Bridge,  4        (a)  Rogers  v.  Weir,  84  N.  Y.  468. 

Barb.  861.    On  the  other  hand,  if  the        [tu)  Bliven  v.  Hudson  R.  R.  R.  Co., 

goods  are  taken  from  the  possession  of  86  N.  T.  408. 

the  warehouseman  by  the  authority        (u)  Clark  v.  Spence,  10  Watts,  S85. 
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whole  of  his  charges  on  all  the  goods ;  provided  thej  were 
delivered  to  him  as  one  bailment.  But  he  has  no  general 
lien  on  the  goods  for  all  his  charges  against  the  bailor  fox 
storage  of  other  goods,  {v) 

Whabfikgers.  This  kind  of  bailment  is  quite  similar  to 
that  first  spoken  of,  and  the  rules  of  law  applicable  to  it  are 
much  the  same,  (t^) 

It  has  been  somewhat  questioned  whether,  in  the  case  of 
depositaries  for  hire,  and  loss  or  injury  to  the  goods,  the  kw 
casts  the  burden  of  proving  negligence  on  the  owner,  or  that 
of  proving  due  care  and  the  absence  of  negligence  on  the  de- 
positary. We  have  considered  this  point  in  a  previous 
*  144  note ;  (x)  and  the  *  cases  there  cited  show  that  the  de- 
cided weight  of  authority  is  in  favor  of  requiring 
proof  of  negligence,  on  the  ground  that  the  law  will  not  in- 
tend any  wrong-doing.  But  there  have  been  opposite  de- 
cisions ;  and  courts  which  adopt  this  rule  sometimes  regret 
its  existence. 

The  wharfinger  has  a  lien  on  vessel  and  goods  for  his 
wharfage,  (y)  And  he  is  said  to  have  not  only  a  specific  lien, 
but  a  general  lien  on  the  goods  for  his  balance  against  the 
owner  in  respect  to  freight  and  wharfage ;  we  do  not,  however, 
consider  this  certain,  (i?) 

PosTMASTBBS  might  be  regarded  as  depositaries  for  a  com- 
pensation, or  as  carriers ;  and  as  common  carriers,  because 
they  are  obliged  to  carry  for  all.  But  they  are  also  public 
officers;  receiving  their  appointments  and  their  compensa- 
tion from  the  State,  which  alone  regulates  and  directs  their 

(&)  Schmidt  v.  Blood,  9  Wend.  268.  has  sometiines  been  inferred  Arom  the 
The  subject  of  the  warehouse-man's  cases  of  Ross  v.  Johnson,  5  Burr.  2825, 
lien  is  fully  and  learnedly  considered  and  Maving  v.  Todd,  1  Stark.  72,  that 
in  Steinman  v.  Wilkihs,  7  W.  &  S.  466 ;  the  rule  as  to  the  liability  of  wharfingers 
Cole  V.  Ty  ng,  24  111.  99.  Held^  that  where  was  different  from  what  we  have  stated, 
a  party  purchases  a  warehouse  receipt  and  that  they  are  held  to  the  same  de- 
fer grain,  which  he  is  informed  is  subject  gree  of  responsibility  as  common  ear- 
to  charges  for  storage,  he  will  be  liable  riers.  But  it  is  very  doubtfiil  whether 
for  such  cliarges;  and  the  warehouse-  those  cases  justify  such  an  inference; 
men  will  have  a  lien  for  such  diarges ;  and  if  they  do,  they  cannot  now  be 
and  if  the  warehousemen  permit  the  considered  as  law. 
grain  to  be  removed  before  charges  (x)  See  ante,  p.  125,  note  (&). 
paid,  they  do  not  thereby  lose  their  re-  {y)  Johnson  v.  The  Schooner  M  'J)on- 
course  against  the  holder  of  the  receipt  ough,  Gilpin,  101 ;  Lewis,  ex  parte,  2 

Iw)  Piatt  V.  Hibbard,  7  Cowen,  497,  Gallison,  488. 
602,  n.  (6) ;  Sidaways  i;.  Todd,  2  Stark.        (z)  Rex  v.  Humphery,  1  McClel.  ft 

400;  Foote  v.  Storrs,  2  Barb.  826.    It  Y.  178. 
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duties*  Hence  they  come  under  a  different  obligation  and 
liability  from  that  of  ordinary  common  carriers.  The  post- 
master-general is  not  liable  for  loss  although  it  be  caused  by 
the  negUgence  of  his  servants.  The  law  was  so  established 
in  Lord  Holfs  time,  though  against  his  opinion,  in  the  case 
of  Lane  v.  Cotton ;  (a)  and  that  case  has  been  considered  as 
law  ever  since,  (h)  But  it  should  seem,  from  general  prin- 
ciples, that  if  such  servant  were  wholly  incompetent,  and  the 
knowledge  of  the  incompetency  were  brought  home  to  the 
postmaster-general,  this  should  make  him  responsible ;  and  if 
it  could  be  shown  that  the  servant  was  appointed  or  re- 
tained from  unworthy  motives  after  such  knowl^ige,  the 
postmaster-general  ought  certainly  to  be  held  liable,  (c)  His 
deputies  are  not  liable  except  for  loss  caused  by  their  own 
fault  or  negligence ;  but  for  this  it  is  clear  that  they 
are  liable,  (d)  *  This  negligence  may  be  in  appointing  *  146 
unfit  persons  to  subordinate  offices,  or  in  not  using 
due  precautions  to  secure  their  good  conduct;  for  each 
deputy  postmaster  is  bound  to  exercise  due  care  in  such  ap- 
pointments, and  due  watchfulness  oyer  the  conduct  of  his 
subordinates,  (e)  And  it  would  seem  that  the  postmaster- 
general  should  be  held  to  some  measure  of  the  same  obliga 
tion. 

The  persons  employed  as  deputies,  or  in  the  post-offices, 
are  answerable  for  any  injury  sustained  by  their  misconduct 


J? 
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[a)  1  Ld.  Ri^ym.  646;  s.  c.  12  Mod.  id)  Whitfield  v.  LeBetpencer.Cowp. 

764;  Rowning  v,  GoodchUd,  8  WUs. 

(6)  Whitfield  v.  Le  Despencer,  Cowp.  448 ;  MaxweU  v.  McHyoj,  2  Bibb,  211 ; 
751 ;  Schroyer  v.  Lynch,  8  Watts,  458;  Christy  v.  Smith,  28  Vt.  668.  So  also 
Saperrisors  of  Albany  Co.  v  Dorr,  25  Bolan  v.  Williamson,  2  Bay,  551 ;  s.  a 
Wend.  440,  per  Ndaon,  C.  J. ;  Wiggins  1  Breyard,  181. 
9.  Hathaway,  6  Barb.  682;  Martin  v,  («)  Schroyerv.  Lynch,  8  Watts,  458 ; 
The  Mayor,  1  Hill  (N.  Y.),  545,  per  Wiggins  v.  Hathaway,  6  Barb.  682; 
Coinra,  J.  See  also  Dnnlop  v.  Munroe,  Christy  v.  Smith,  28  Vt.  668.  And  in 
7  Cranch,  242.  And  in  Comwell  v.  Bishop  v.  Williamson,  2  Fairf .  495,  this 
Voorhees,  18  Ohio,  528,  the  same  role  rule  was  applied  to  a  case  where  a  dep- 
was  applied  to  a  mail  contractor,  nty  postmaster  had  employed  an  assist- 
Therefore,  where  money  transmitted  ant  without  baTing  an  oath  administered 
by  mail  was  lost  by  the  carelessness  of  to  him,  as  was  required  by  the  statute 
the  contractors'  agents  who  carried  the  of  the  United  States.  Accordingly, 
mail,  the  court  Adtf,  that  the  contrao-  where  such  assistant  wrongftdl^  refused 
tors  were  not  liable.  The  case  of  Hutch-  to  delirer  a  letter  to  the  plamtifi;  his 
ms  9.  Brackett,  2  Foster  (N.  H.),  252,  employer  was  held  liable  in  damages. 
is  to  the  same  effect  See  also  Bohm  v.  Williamson,  1  Brer- 

{c)  See  the  authorities  cited  infra^  aid,  181. 
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or  neglect  of  duty.  This  has  been  applied  to  their  refusal 
to  deliver  a  newspaper.  (/) 

Innkeepsbs.    An  inn  has  been  judicially  defined  as  **  a 
house  where  the  traveller  is  furnished  with   every  thing 
which  he  has  occasion  for  whilst  upon  his  way."  (^)    There 
need  not  be  a  sign  to  make  it  an  inn.  (A)    But  a  mere  coffee 
houso,  (0    or    eating*room,    or   boarding-house,  (/)   is  not 

an  inn.  (i) 
*  146       *  Public  policy  imposes  upon  an  innkeeper  a  severe 

liability.  The  later,  and,  on  the  whole,  prevailing 
authorities,  make  him  an  insurer  of  the  property  committed 
to  his  care,  against  every  thing  but  the  act  of  God,  or  the 
public  enemy,  or  the  neglect  or  fraud  of  the  owner  of  the 
property.  (I)    There  seems  to  be  some  disposition,  however, 

(y)  Teall  V.  Felton,   8  Barb.  612;  ons  from  the  country,  and  which  had 

8.  o.  1  Corost.  587.    See  also  Strong  no  stables  belonging  to  it,  was  to  be 

V.  Campbell.  11  Barb.  185.  considered  as  an  inn,  and  the  owner 

{g)  rer  Bayletf,  J.,  in  Thompson  v.  was  subject  to  the  liabiUties  of  inn* 

Lacy,  8  B.  &  Aid.  288,  286.  keepers,  and  had  a  lien  on  the  goods  at 

(A)  Bac.  Abr.  tit  Inns  and  Innkeepers,  his  guests  for  the  payment  of  his  bill, 

(B.).    *' A  sign  is  not  essential  to  an  and  that  too  even  where  the  guest  did 

inn,  but  is  an  evidence  of  it."    Per  not  appear  to  have  been  a  traveller, 

Hok,  C.  J.,  in  Parker  v.  Flint,  12  Mod.  but  one  who  had  previously  resided  in 

254.  Airnished  lodeings  in  London.    In  Win- 

Ii)  Doe  V.  Laming,  4  Camp.  78.  termute  v,  Clarke,  5  Sandf.  247,  the 

;)  This  was  directly  hela  by  Erie,  court  say,  that  in  order  to  charge  a 

J.,  in  Dansey  i;.  Richardson,  20  Law  party  as  an  innkeeper  it  is  not  necessary 

Times,  218, 25  £.  L.  &  £.  76, 8  £.  &  B.  to  prove  that  it  was  only  for  the  recep- 

144.  tion  of  travellers  that  his  house  waa 

(k)  So  one  who  entertains  strangers  kept  open,  it  being  sufficient  to  prove 

occasionally,  although  he  receives  com-  that  all  who  came  were  received  as 

pensation  for  it,  is  not  an  innkeeper,  guests  without  any  previous  agreement 

State  V,  Mathews,  2  Dev.  &  B.  424 ;  as  to  the  time  or  terms  of  their  stay. 

Lyon  V.  Smith.  1  Morris  (Iowa),  184.  A  public  house  of  entertainment  for  all 

So  it  has  been  held,  that  a  housekeeper  who  choose  to  visit  it  is  the  true  defini* 

at  Tunbridge  or  Epsom,  or  other  watei^  tion  of  an  inn.    See  Krohn  v.  Sweeny, 

tng-place,  who  lets  lodgings,  and  fur-  2  Daly,  200. 

nishes  meat  and  drink,  and  provides  (/)  Mason  o.  Thompson,  9  Pick.  280, 

stable-room  for  the  company  who  resort  per  Wilde,  J. ;  Richmond  v.  Smith,  8 

there  for  health  or  pleasure,  is  not  an  B.  &  C.  9,  per  Bavley,  J. ;  Piper  v. 

innkeeper.     Parkhouse  v.  Forster,  5  Manny,  21  Wend.  282,  per  Nelson,  C. 

Mod.  427 ;  8.  o.  nom.  Parkhurst  t;.  Fos-  J. ;  Grinnell  v.  Cook,  8  Hill  (N.  T.) 

ter,  Carth.  417 ;  8.  c.  1  Salk.  887.    And  485,  per  Bronson,  J. ;  Manning  v.  Wells, 

Lord  HoU  said,  the  case  was  so  plain  9  Humph.  746 ;  Thickstun  v.  Howard, 

that  there  was  no  occasion  for  giving  8  Blacfaf.  585 ;  Mateer  o.  Brown,  1  Cal. 

reasons.    See  also  Bonner  v.  Welbom,  221 ;  Hulett  v.  Swift,  42  Barb.  280 ; 

7  Geo.  296.    But  in  Thompson  v.  Lacy,  Burrows  v.  Trieber,  21  Md.  820 ;  Shaw 

8  B.  &  Aid.  288,  it  was  held,  that  a  v.  Berry,  81  Me.  478.  This  last  was 
house  of  public  entertainment  in  Lon-  an  action  on  the  case  against  the  de- 
don,  where  beds,  provisions,  ftc.,  were  fendant,  who  was  an  innkeeper,  for  an 
furnished  for  all  persons  paying  for  the  injury  to  the  plaintiff's  horse,  while  at 
same,  but  which  was  merely  called  a  the  defendant  s  stable.  The  horse  was 
tavern  and  coffee-house,  and  was  not  placed  at  the  stable  in  the  evening, 
frequented  by  stage-coaches  and  wag-  and  the  next  morning  one  of  his  hind 
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to  regard  this  rule  of  law  as  too  severe,  and  as  needing  mod- 
ification. In  two  recent  and  well*considered  cases  a  different 
rule  was  adopted.  (11)    In  a  recent  case  in  New  York  where 

legs  was  found  to  hAye  been  broken  mt    The  jnir  found  a  verdict  for  the 

aboYe   the  gambrel  joint.    The  evi-  defendant,  ana  the  Court  of  Queen's 

dence  tended   to  show  that   he  was  Bench  held  the  direction  proper.    This 

treated  with   care   and   faithfulness ;  decision  was  considered  m  the  case  of 

that  he  was  placed  in  a  safe  and  suit-  Biateer  v.  Brown,   1   Cal.  221.     The 

able  stall,  with  sufficient  and  suitable  court  adopt  the  dictum  of  Mr.  Justice 

bedding ;  and  that  the  injury  happened  Bayley  in  Richmond  v.  Smith,  8  B  ft 

without  the  fault  of  any  one.    The  C.  9,  that  the  innkeeper  yerj  closely 

learned  judge,  before  whom  the  cause  resembles  a  common   carrier,  and  is 

was  tried,  instructed  the  jurj,  that  the  liable  for  any  loss  not  occasioned  by 

rule  of  law  applioaUe  to  common  car-  the  act  of  God  or  the  king's  enemies, 

riers  was  not  applicable  to  innholders ;  except  where  the  guest  chooses  to  have 

that  the  law,  in  case  of  injury  to  goods  the  goods  under  his  own  care ;  and 

or  property  while  in  the  custody  of  the  after  a  len^hy  and  able  consideration 

innkeeper,  presumed  it  to  have  hap-  of  the  subject  they  say,  that  although 

pened  through  his  negligence  or  fhult,  that  dictum  of  Mr.  Justice  Bayieif*i  has 

and  would  hold  him  responsible  for  it,  been  oyertumed  in  England  by  the  de- 

unless  he  could   prove  that   be  was  dsion  of  Dawson  v,  Chamney,   they 

guilty  of  no  fault;  and  that  if  the  de-  think  the  dictum  right  and  the  decision 

fendant  had  proved  that  he  was  not  in  wrong.    The  case  of  Merritt  v.  Clag- 

Ikult,  the  action  could  not  be   main-  horn  was  also  an  action  on  the  case  to 

tained.    The  case  was  carried  up  to  recover  the  value  of  two    horses,  a 

the  Supreme  Court  on  exception  to  double  harness,  two  horse  blankets  and 

these  instructions,  and  that  court,  after  two  halters.    On  the  trisl,  it  was  con- 

an    elaborate    examination     of    Uie  ceded    that    the    defendant    was    the 

authorities,  held  the  instructions  to  be  keeper  of  an  inn,  and  that  tlie  agent  of 

incorrect ;  and  declared  the  rule  of  law  the  pUintiif  was  received  aa  a  guest  at 

to  be  that  an  innkeeper  is  bound  to  the  defendant's  inn,  with  the  property 

keep   the   goods  and  chattels  of  his  in  question,  belonging  to  the  plaintifTi 

guests  so  Uiat  they  shall  be  actually  and  that  the  horses  and  other  property 

safe ;  inevitable  accidents,  the  acts  of  were,  as  is  usual  in  such  cases,  put  into 

public   enemies,  the   owners   of  the  the  bam  of  the  defendant,  which  was  a 

goods  and    their  servants,  excepted ;  part  of  the  premises,  and,  at  the  usual 

and  that  proof  that  there  was  no  neg-  time  for  closing  the  stable,  the  bam 

ligenoe  in  the  innkeeper  or  his  ser-  was  locked  by  the  defendant ;  and  that 

vants»  was  not  sufficient  for  his  im-  about  daylignt  the  next  morning,  and 

munity.  while  the  property  was  tlius   in   the 

{U)  Dawson  v.  Chamney,  5  Q.  B.  custody  of  the  defendant,  as  an  inn* 

164,  and  Merritt  v,  Claghom,  28  Vt.  keeper,  the  bam  was  discovered  to  be 

177.    Dawson   v,    Chamney    was   an  on  nre,  supposed  to  be  the  work  of  an 

action  on  the  case  to  recover  damages  incendiary,  and  tlie  horses  and  otlier 

for  an  iigury  to  the  plaintiff's  horse,  property  were  burned  and  destroyed; 

It  appeared  that  the  defendant  was  an  and  that  there  was  no  negligence,  in 

innkeeper ;  that  the  plaintiff  save  the  point  of  fact,  in  the  defendant  or  his 

horse   in   charge   to  the  de^ndant's  servants,  in  the  case  of  the  bam  and 

hostler,   who   placed   him   in  a  stall  of  the  property  in  question.    On  these 

where  there  was  another  horse ;  and  facts,  the  court  held  that  the  plaintiff 

tliat  the  iigury  was  done  by  the  other  was  not  entitled  to  recover.    And  Red^ 

horse  kicking  the  horse  of  the  plaintiff.  Jield,  J.,  in  giving  the  opinion  of  the 

The  defendant  having  called  witnesses  court,  said :  "  The  case  nnds  that  the 

to  show  that   proper  care  had  been  plaintiff's  loss  was  without  any  negU- 

taken  of  the  horse,  the  learned  Judge  gence,  in  point  of  fact,  in  the  defendant 

directed  the  jury  to  find  for  the  plain-  or  his  servants.    From  this  we  are  to 

tiff,  if  they  were  of  opinion  that  the  understand  that  no  degree  of  diligence 

defendant,  by  himself  or  servants,  had  on  his  part  could  have  prevented  the 

been  guil^  of  direct  injury,  or  of  nes-  loss.    If,  then,  the  defendant  is  liable, 

licence)  but  otherwise  tor  the  defend-  it  must  be  for  a  loss  happening  by  a 
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an  innkeeper  was  held  responsible  for  the  loss  of  the  goods 
of  his  guest  by  fire  of  which  the  cause  was  unknown,  the 
guest  not  haying  been  negligent,  two  of  the  judges  dissented 
from  this  opinion.  (Im)  Where  a  woman  leaving  an  inn 
where  she  had  been  a  guest,  left  a  trunk,  saying  she  would 
send  for  it  in  ten  minutes,  and  some  days  after  sent  for  it, 
and  the  trunk  was  lost,  the  innkeeper  was  held  liable,  on  the 
ground  that  he  was  liable  for  a  reasonable  time  after  the 
guest  had  left  his  house.  (Zn)     He  would  then  be  lia- 

*  147  ble  *  for  a  loss  occasioned  by  his  own  servants,  by 

other  guests,  by  robbery  or  burglary  from  without  the 
house,  or  by  rioters  or  mobs.  Nor  will  it  excuse  him  if  he 
were  sick,  insane,  or  absent,  at  the  time  ;  for  he  is  bound  to 
have  competent  servants  and  agents,  (m) 

But  it  is  a  good  defence  that  the  loss  was  caused  by  the 
servant  of  the  owner,  (n)  or  by  one  who  came  with  him  as 

his    companion,  (o)   or    by    the    negligence    of   the 

•  148   owner ;  (p)  or  that  *  the  owner  retained  personally 

oanse  beyond  his  control.    In  saying  perfectly  well  settled,  and  they  contract 

this  we    haTe  reference  only  to  the  with  the  full  knowledge  of  the  extent 

highest  degree  of  what  would  be  es-  of  their  liability,  and  demand  not  only 

teemed  reasonable  diligence,  under  the  pay  ibr  the  freight,  but  a  premium  for 

circumstances  known  to  exist,  before  the    insurance,  and  may  reinsure  if 

the  fire  occurred.     We  are  aware  that  they  choose.    And  the  fact  that  car^ 

it  would  doubtless  have  been  possible,  riers  are  thus  liable  no  doubt  often  in- 

by  human  means,  to  hare  so  vigilantly  duces  the  owners  to  omit  insurance, 

guarded  these  buildings  as  probably  to  But,  unless  tiie  law  has  already  affixed 

have  prevented  the  fire.    But  such  ex-  the  same  degree  of  extreme  liability  to 

treme  caution  in  remote  country  towns  the  case  of  innkeepers,  we  know  of  no 

if  not  expected,  and  if  practised,  as  a  ^unds  of  policy  merely  which  would 

general  tbing,  must  very  considerably  justify  a  court  in  so  holding."    After 

increase  charges  upon  guests,  which  a  careful  examination  of  the  author!- 

they  would  not  wish  to  incur,  ordt-  ties,  the  learned  judge  concludes :  "  It 

narily,  for  the  remote  and  possible  ad-  is  certain  no  weU-considered  case  has 

vantage  which  might  accrue  to  them,  held  the  innkeeper  liable  in  circum- 

The  question,  then,  is,  whether  the  de-  stances    like    tlie    present.    And    no 

fendant  is  liable?     Do  the  authorities  principleof  reason,  or  poli(nr,  or  justice. 

Justify  any  such  conclusion  ?    For  it  is  requires,  we  think,  any  such  result,  and 

a  question  of  authority  merely.    We  the    English  law  is  certainly  settled 

know  that  many  eminent  judges  and  otherwise."    See    also    McDaniels    tr. 

writers  upon  the  law  have  considered  Robinson,  26  Vt.  887 ;  Metcalf  v.  Hess, 

that  innkeepers  are  liable  to  the  same  14  111  129. 

extent  as  common  carriers.    It  may  be  {Im)  Hulett  w.  Swifl,  88  N.  T.  671. 

true,  that  the  cases  are  much  alike  in  {In)  Adams  v.  Clem,  41  Ga.  65. 

principle.    For  one,  I  should  not  be  in-  (m)  Cross  v.  Andrews,  Cro.  E.  622; 

clined  to  question  that.    But  if  the  Borradaile  v.  Hunter,  6  Man.  &  G.  689. 

case  were  new,  it  is  certainly  not  free  (n)  Calye's  case,  8  Rep.  82. 

firom  question  how  far  any  court  would  to)  Id. 

feel  justified  in  holding  any  bailee  liable  [p)  Burgess  v.  Clements,  4  M.  ft  Sel. 

for  a  loss  like  the  present.    But  in  re-  806;  Armistefld  v.  Wilde,  6  E.  L.  ft  E. 

gard  to  common  carriers,  the  law  is  849 ;  i .  o.  17  Q.  B.  261.    This  last  WM 
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and  exclusively  the  custody  of  his  goods,  (j)    It  is  not 
enough  for  this,   however,  that  he  exercised  some  choice 

an  action  on  the  case  for  the  loss  of  box  containing  money  in  the  cora- 
monev,  which  ttie  plaintiff  brought  mercial  room ;  and  in  tiiis  case  I  think 
with  him  to  tlie  defendant's  inn.  On  that  there  was  strong  evidence  from 
the  trial,  it  appeared  that  the  plaintiff  which  the  jury  were  justified  in  finding 
was  a  conmiercial  traveller,  who  had  that  the  plaintiff  was  guirty  of  gross 
frequented  the  defendant's  inn  for  negligence.  Indeed,  it  is  questionable 
twenty  years.  On  the  evening  of  the  whether  the  direction  was  not  too 
night  in  which  the  money  was  stolen  favorable  for  the  plaintiff,  because  it  10 
from  the  plaintiff's  driving  box,  he  had  doubtful  whetlier,  in  order  to  relieve 
opened  the  box  and  counted  over  the  the  innkeeper  from  his  liability,  there 
bank-notes  in  the  presence  of  many  must  be  crasM  nefjh'ffmtia  in  the  guest.*' 
persons  in  the  commercial  room,  as  he  (7)  This  was  decided  in  the  case  of 
liad  also  done  on  sereral  days  before,  Fam  worth  v.  Pack  wood,  1  Stark.  249. 
and  after  replacing  them  in  the  box  he  It  appeared  in  this  case  that  Kirton 
left  it  in  that  room  all  night,  as  he  had  came  to  the  house  of  the  defendant,  an 
been  aocuatomed  to  do;  it  was  the  innkeeper,  and  in  the  course  of  three 
custom  of  travellers  to  leave  their  or  four  days  afterwards  applied  to  the 
driving  boxes  in  the  commercial  room  defendant  for  a  private*  room,  for  the 
during  the  night  The  box  was  so  in-  purpose  of  depositing  goods  there,  and 
securely  fastened  that  it  might  be  exposing  them  for  sale;  and  the  de- 
opened  without  a  key,  by  pushing  back  fendant  having  shown  him  a  small 
the  lock.  The  learned  judge,  in  sum-  room,  which  he  approved  of,  Kirton 
ming  up  to  the  jury,  said,  that  by  the  the  next  day  took  possession  of  it,  and 
custom  of  England  an  innkeeper  was  the  key  was  delivere<l  to  him,  and  was 
bound  to  keep  the  g^oods  of  his  guests  kept  by  him  exclusively  for  several 
safely ;  but  that  a  guest  might,  by  days ;  but,  upon  the  defendant's  wife 
ffioss  negligence,  relieve  the  innkeeper  requesting  to  pUce  some  parcels  in  the 
from  his  liability;  and  that  if  they  same  room,  Kirton  permitted  her  to 
thought  that  a  prudent  man  would  use  the  key,  and  he  had  not  the  ex- 
have  taken  the  box  with  him  to  his  elusive  use  of  it,  and  other  parcels  were 
bedroom,  or  given  it  into  the  express  deposited  in  the  same  room.  Kirton 
custody  of  the  defendant,  they  might  boarded  and  lodged  in  the  house  for 
find  a  verdict  for  tlie  defendant ;  and  almost  a  fortnight,  and  ft'om  time  to 
left  it  as  a  question  for  them  whether  time  introduced  his  customers  into  the 
the  plaintiff  was  guilty  of  gross  negli-  room.  A  short  time  before  he  left  the 
gence  in  the  traveller's  room,  or  house  he  discovered  that  a  package 
whether  they  were  satisfied  on  the  evi-  was  missing,  which  made  the  subject 
denoe  that  die  plaintiff  had  acted  with  of  the  present  demand.  Le  Blanc,  J., 
ordinary  caution  The  jury  found  a  in  summing  up  to  the  jury,  said :  "  If 
verdict  for  the  defendant.  And  a  rule  a  guest  take  upon  himself  the  exclusive 
having  been  obtained  for  a  new  trial,  charge  of  the  goods  which  he  brings 
OD  the  ground  of  misdirection,  Lord  into  the  house  of  an  innkeeper,  he  can- 
Can/96eU^C.  J.,  said:  "  I  am  of  opinion  not  afterwards  charge  the  innkeeper 
that  the  rule  should  be  discharged.  If  with  the  loss.  The  only  question  in 
the  ludge  had  intimated  that  it  was  this  case  is,  whether  Kirton  did  not 
the  duty  of  the  plaintiff  to  withdraw  take  upon  himself  the  exclusive  charge 
the  box  from  the  commercial  room,  of  his  goods,  to  the  exclusion  of  every 
and  carry  it  with  him  into  his  bed-  other  person  ?  A  landlord  is  fiot  bound 
chamber,  and  that,  not  having  done  so,  to  furnish  a  shop  to  every  ^est  who 
he  had  lost  his  claim  upon  the  defend-  comes  into  his  house ;  and  if  a  guest 
ant,  that  would  have  been  a  misdi-  takes  exclusive  possession  of  a  room, 
rection.  But  Uiere  is  no  misdirection  which  he  uses  as  a  warehouse  or  shop» 
in  what  he  has  reported  to  us.  It  must  he  discharges  the  landlord  from  his 
be  taken  that  he  left  the  question  to  common-law  liability.  The  question, 
the  jury  under  all  the  circumstances  therefore,  for  your  consideration  is, 
of  the  esse ;  and  it  is  not  possible  to  whether,  when  the  goods  were  lost, 
sa^,  as  a  matter  of  law,  that  a  traveller  they  were  exclusively  in  Kirton's  pos- 
might  not  be  guilty  of  negligence,  an-  session?  It  is  admitted  that  daring 
der  some  circumstances,  in  leaving  a  part  of  the  time  Kirton  kept  the  key : 
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•  149  as  to  the  room  where  they  should  be  *  placed,  (r) 
or  that  the  key  of  the  room  was  delivered  to  him.  («) 
It  was  long  ago  held,  that  the  owner  may  still  recover,  even 
if  he  does  not  use  the  key,  but  leaves  the  door  unlocked.  (() 
But  an  innkeeper  may  require  of  his  guest  to  place  his  goods 
in  a  particular  place,  and  under  lock  and  key,  or  he  will  not 
be  answerable.  And  if  these  precautions  are  reasonable,  and 
the  guest  neglects  them,  and  exposes  the  goods  to  a  greater 
hazard,  the  innkeeper  is  exonerated,  (u) 

It  is  common  for  large  hotels  or  inns  to  have  safes  for 
holding  valuable  property,  and  to  give  notice  to  guests  that 
they  will  not  be  responsible  for  such  property,  as  money, 
jewels  or  ornaments,  unless  delivered  to  them  to  be  be  put 
into  the  safe.  Such  notice  would  be  reasonable,  and  it  is 
sustained  by  a  statute  in  New  York,  passed  in  1866 ;  and 
would  undoubtedly  be  held  generally  to  limit  the  respon- 
sibility of  the  innkeeper,  (uu}  So  it  has  been  held  under  a 
similar  statute  in  Wisconsin,  and  the  rule  applied  to  a  watch 
and  chain,  although  the  guest  needs  the  constant  use  of 
such  an  article,  and  usually  keeps  it  with  him.  (ut^)     Some 

if  afterwards  the  defendant  took  the  Calye'a  case,  8  Rep.  82.     In  the  case 

key  from  him,  the  goods  then  ceased  of  Burgess  v.  Clements,  4  M.  &  SeL 

to  be  under  his  ezclusire  control,  and  806,  Lord  Ellenboraugh  says  :  "  I  agree 

the  defendant  became  liable  for  their  that  if  an  innkeeper  gives  the  key  of  the 

safe  custody.    The  only  question   is  chamber  to  his  guest,  this  will  not  dis- 

whether,  at  the  time  of  the  loss,  the  pense  with  his  own  care,  or  diiicharge 

goods  were  in  the  exclusive  possession  him  fh>m  his  general  responsibility  as 

ofKirtonV    The  jury  found  a  verdict  innkeeper.    But  if  there  be  evidence 

for  the  defendant.    See  also  Burgess  that  the  guest  accepted  the  key,  and 

t^.  Clements,  4  M.  &  Sel.  806.    The  took  on  himself  the  care  of  his  goods, 

same  rule  holds,  where  the  guest,  in-  surely  it  is  for  the  jury  to  determine 

stead  of  reposing  himself  upon  the  pro-  whether  this  evidence  of  his  receiving 

tection  of  the  innkeeper,  intrusts  his  the  key  proves  that  he  did  it  animo 

pTO])eTty  to  some  one  eUe  in  the  house,  cwstodienai^  and  with  a  purpose  of  ex- 

Sneider  v,  Geiss,  1  Yeates,  84.  empting  the  innkeeper,  or  whether  he 

(r)  Thus,  where  a  traveller  went  into  took  it  merely,  because  the  landlord 

an  inn,  and  desired  to  have  his  luggage  forced  it  on  him,  or  for  the  sake  of  se- 

taken  into  the  conmiercial  room,  to  curing  greater  privacy,  in  order  to  pre- 

wtiich  he  resorted,  from  whence  it  waa  vent  persons  from  intruding  themselvee 

stolen,  the  court  A^/</,  that  the  inn-  into  his  room." 

keeper  was  responsible,  although  he  (0  Calyc's  case,  8  Rep.  32. 

proved  that,  according  to  the  usual  (u)  Sanders  v.  Spencer,  Dyer, 266  b; 

practice   of  his    house,   the    luggage  Calye's  case,  8  Rep.  82. 

would    have    been    deposited    in   the  («u)  For  cases  under  this  statute  on 

guest's  bedroom,  and  not  in  the  com-  usage,  see    Bendetson  v.  French,  44 

mercial  room,  if  no  order  had  been  Barb.  81 ;  and  Pinkerton  v.  Woodvrard, 

given    respecting    it.       Richmond    o,  88  Cal.  557. 

Smith,  8    B.  &    C.    9.   See    fUrther  (uv)  Stewart  v.  ParsonSr  24  Wise. 

Kpps  V,  Hinds,  27  Miss,  657.  241. 

(a)  Anonymous,  Moore,  78  pi.  207; 
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doubt  may  be  thrown  on  this  doctrine  by  a  rev5ent  case  in 
New  York,  (uz) 

A  distinction  has  been  taken,  and  appears  to  rest  on  gcod 
reason,  between  those  effects  of  a  traveller  not  immediately 
requisite  to  his  comfort,  and  those  essential  to  his  personal 
convenience,  and  which  it  is  necessary  that  he  should  have 
constantly  about  him ;  so  that,  though  personally  notified  to 
deposit  the  latter  with  the  innkeeper  for  safety,  if  he  fsdl  to 
comply,  the  innkeeper  will  still  be  responsible,  (v) 

If  the  goods  are  once  within  the  custody  of  the  innkeeper, 
and  while  there,  are  lost,  the  presumption  of  law  is,  that 
they  are  lost  through  his  negligence,  (w) 

No  especial  delivery  or  direction  of  the  goods  to  the  inn- 
keeper is  necessary  to  charge  him ;  for  it  is  enough  if  they 
are  fairly,  according  to  common  practice,  within  his 
custody,  (a?)  *  Thus,  if  he  engages  to  take  passen-  *  150 
gers  ^^  free  "  from  a  station,  and  a  passenger  gets  into 
a  hack  which,  by  agreement  with  the  owners,  may  be  used 
by  him  for  that  purpose,  and  loses  a  trunk  in  that  hack,  the 
innkeeper  is  liable.  (^)  If  a  servant  of  the  innkeeper  take 
the  luggage  of  the  passenger  to  carry  it  to  the  cars,  the  inn- 
keeper continues  responsible  for  it,  until  delivery  to  the 
cars,  (yy) 

It  is  said,  that  if  the  innkeeper  refuses  to  receive  the  party 
as  a  guest,  he  is  not  liable  for  any  loss  of  his  goods.  But  he 
cannot  so  refuse,  unless  his  house  is  full,  and  he  is  actually 
unable  to  receive  him.  (2)     And  if  on  false  pretences  he 

(ux)  Krohn  v,  Sweeney,  2  Daly,  200.  guests,  is  founded  on  the  great  principle 

(r)  Profilet  v.  Hall,  16  La.  An.  624.  of  public  utility,  and  is  not  restricted  to 

{w)  See  the    cases    in    the    former  any  particular  or  limited  amount.  .  .  . 

notes,  and  Kisten  v.  Hildebrand,  9  B.  The  principle  for  whioh  the  defendants 

Mon.  72 ;  Sibley  v.  Aldrich,  83  N.  H.  contend,  that  innkeepers  are  liable  for 

653.  such  sums  only  as  are  necessary  and 

(jr)  McDonald  v.  Edgerton,  6  Barb,  designed  for  the  ordinary  travelling  ex- 

660 ;  Bennett  v.  Mellor,  5  T.  R.  278.  penses  of  the  guest,  is  unsupported  bv 

Kor  is  it  material  whether  the  property  authority,  and  wholly  inconsistent  with 

intrusted  to  the  innkeeper  consists  of  the  principle  upon  which  the  liability 

goods  or  of  money.   Kent  v,  Shuckard,  of  an  innkeeper  rests." 
2  B.  ft  Ad.  808.    Nor  is  it  limited  to        (y)  Dickinson  v.  Wmchester,  4  Cuah 

any    particular    amount.      Berkshire  114. 

Woollen  Co.  v.  Proctor,  7  Cush.  417.        {yy)  Sasseen  v.  Clark,  87  Ga.  242 

See  the  f  tcts  of  this  case  stated,  nosf,  p.  In  this  case  the  liability  of  an  inn- 

162,  note  (/).    Flttcher,  J.,  in  reference  keeper  is  much  consudered. 
to  the  point,  says :  "  The  responsibility        {x)  Hawthorn  v.  Hammond,  1  Car.  ft 

of  innkeepers  for  the  safety  of  the  K.  404;  Kirkman  v.  Shawcross,  6  T. 

goods  and  chattels  and  money  of  their  R.  14. 
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refuses,  he  is  liable  to  an  action,  (a)  And  it  is  said  that  he 
may  even  be  indicted  therefor.  (J) 

An  innkeeper  may  refuse  to  receive  a  disorderly  guest,  or 
require  him  to  leave  his  house.  (<?)  He  is  not  bound  to  exam- 
ine into  the  reasonableness  of  the  guest's  requirements,  if  the 
guest  be  possessed  of  his  reason,  and  is  not  a  minor,  (d) 
And  while  travellers  are  entitled  to  proper  accommodations, 
they  have  no  right  to  select  a  particular  apartment,  or  use  it 
for  purposes  other  than  those  for  which  it  is  designed.  (/) 
But  an  innkeeper  has  no  right  to  prevent  the  driver  of  a  line 
that  is  a  rival  to  one  which  favors  the  innkeeper,  from  enter- 
ing his  house  for  lawful  and  reasonable  purposes.  (/) 

Nothing  need  be,  nor  usually  is,  paid  for  the  goods  sepa- 
rately, (jg)  The  compensation  paid  by  the  owner  for  his 
entertainment  covers  the  care  of  the  property.  The  custody 
of  the  goods  is  accessory  to  the  principal  contract. 

It  is  sometimes  difficult  to  know  who  is  the  guest  of  an 

innkeeper.  (A)     In  this  country  it  is  very  common-  for 

*  151  persons  to  *  become  boarders  at  an  inn ;  and  then 

they  cease  to  be  guests  in  such  a  sense  as  to  hold  the 

innkeeper  to  his  peculiar  liability,  and,  on  the  other  hand, 

give  him  his  lien,  (t)     We  take  the  distinction  between  the 

• 

(a)  White's  case,  Dyer^  158  b,  1  KoU.  immediately  behind  him,  and  when  he 

Abr.  8,  (F)  pi.  1.  got  up,  after  sitting  there  a  little  while, 

(6)  Rex  V.  Ivens,  7  C  &  P.  218.  the  goods  were  missing.    There  was  a 

(c)  Howell  p.  Jackson,  6  C.  &  P.  723 ;  yerdict  for  the  plaintiff  for  the  ralue  of 
Rex  i;.  Ivens,  7  C.  &  P.  218.  the  goods ;  and,  on  a  motion  for  a  new 

(d)  Proctor  v,  Nicholson,  7  C.  &  P.  triaj,  the  Court  of  King's  Bench  sus- 
67.  tained  the  rerdict,  deciding  that  the 

U)  Fell  V.  Knight,  8  M.  &  W.  269.  plaintiff 's  servant  was  to  be  deemed 

If)  Markham  v.  Brown,  8  N.  H.  the  guest  of  the  defendant    See  also 

62i.  McDonald  v.  Edgerton.  6  Barb.  660 ; 

{g)  Lane  v.  Cotton,  12  Mod.  472,  V^ashbum  v,  Jones,  14  Barb.  198.   Nor 

487.  is  it  necessary  that  the  owner  of  the 

(A)  Purchasing  liquor  at  an  inn  has  goods  be  himself  a  guest,  in  order  to 
been  held  sufficient  to  constitute  one  a  entitle  him  to  an  action  against  an  inn- 
ffuest.  Bennet  v,  Mellor,  5  T.  R.  278.  keeper.  If  his  servant  or  friend  to 
In  this  case  the  plaintiff's  servant  had  whom  he  has  intrusted  the  possession 
taken  some  gooas  to  market  at  Man-  of  the  goods  is  a  guest,  it  is  sufficient. 
Chester,  and  not  being  able  to  dispose  This  is  held  in  the  following  cases : 
of  them,  went  with  them  to  the  defend-  Mason  v.  Thompson,  9  Pick.  280 ;  Tow- 
ant's  inn,  and  asked  the  defendant's  son  v,  Havre  de  Grace  Bank,  6  Har.  & 
wife  if  he  could  leave  the  goods  there  J.  47  ;  Berkshire  Woollen  Co.  v.  Proc- 
till  the  following  week,  and  she  said  tor,  7  Cush.  417. 
she  could  not  tell,  for  they  were  very  (i)  Manning  v.  Wells,  9  Humph.  746 ; 
full  of  parcels.  The  plaintiff's  servant  Ewart  v.  Stark,  8  Rich.  L.  428 ;  Hursh 
then  sat  down  in  the  inn,  had  some  v.  Byers,  29  Mo.  469.  The  liability  of 
liquor,  and  put  the  goods  on  thn  floor  boarding-bouse  keepers  for  the  goods 
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guest  and  the  boarder  to  be  this.  The  guest  comes  without 
any  bargain  for  time,  remains  without  one,  and  may  go  when 
he  pleases,  paying  only  for  the  actual  entertainment  which 
he  receives ;  (it)  and  it  is  not  enough  to  make  a  boarder,  and 
not  a  guest,  that  he  has  staid  a  long  time  in  the  inn  in 
this  way.  This  we  hold  to  be  the  general  rule  ;  but 
*  there  may  be  some  difficulty  in  the  application  of  .it ;  *  152 
for,  on  the  one  hand,  the  special  contract  between  the 
boarder  and  the  master  of  the  house  may  be  express  or  im- 
plied,  and  a  length  of  residence,  upon  certain  terms,  might 
certainly  be  one  circumstance,  which,  with  others,  might 
lead  to  the  inference  of  such  a  contract.  On  the  other  hand, 
if  a  trayeller  on  a  journey  stops  at  an  inn  for  three  days,  and 
makes  a  bargain  for  that  time,  it  would  be  difficult  to  say 
that  he  thereby  ceased  to  be  a  guest,  and  that  the  innkeeper 

of  their  guests  was  much  discussed  in  loss  to  hare  been  occasioned  bj  the 
the  case  of  Dansey  v,  Richardson,  26  K.  n^ligence  of  the  servant  in  leaving 
L.  &  K.  76 ;  8.  c.  8  E.  &  B.  144.  The  the  door  ajar,  there  was  any  negligence 
declaration  stated  that  the  plaintiff  had  on  the  part  of  the  defendant  in  hiring 
become  a  guest  in  the  boarding-house  or  keeping  the  servant.  Held  by  the 
of  the  defendant  upon  the  terms,  court  that  at  least  it  was  the  duty  of 
among  others,  that  the  defendant  the  defendant  to  take  such  care  of  her 
would  take  due  and  reasonable  care  house  and  the  things  of  her  guests  in  it 
of  the  goods  of  the  plaintiff  while  they  as  every  prudent  householder  would 
were  in  the  hoose  of  the  defendant,  for  take ;  and,  by  Lord  Campbell,  C.  J., 
hire  and  reward,  and  it  then  became  and  Coleridge^  J.,  that  she  was  bound, 
the  duty  of  the  defendant,  by  herself  not  merely  to  be  careful  in  the  choice 
and  servants,  to  take  such  care  of  the  of  her  servants,  but  absolutely  to  sup- 
plaintiff's  goods  while  a  guest  in  the  ply  the  plaintiff  with  certain  things, 
defendant's  house.  Breach  of  the  al-  and  to  take  due  and  reasonable  care  of 
leged  duty,  and  a  loss  of  the  plaintiff's  her  goods  ;  and  that  if  there  had  been 
goods,  by  the  neglect  of  the  aefendant  a  want  of  such  care  as  regarded  the 
and  her  servants.  On  the  trial  it  ap-  plaintiff's  box,  it  was  immaterial 
peared  that  the  plaintiff  had  been  whether  the  negligent  act  was  that  of 
received  as  a  guest  in  the  defendant's  the  defendant  or  her  servant,  though 
boarding-house,  at  a  weekly  payment,  every  care  had  been  taken  by  the  de- 
npon  the  terms  of  being  provided  with  fendant  in  employing  such  servant; 
board  and  lodging  and  attendance,  and,  consequently,  that  the  direction 
The  plaintiff  being  about  to  leave  the  of  the  learned  judge  was  not  correct ; 
hoose,  sent  one  of  the  defendant's  ser-  but,  by  Wightman,  J.,  and  Erie,  J.,  that 
vants  to  purchase  some  biscuits,  and  he  the  duty  of  the  defendant  did  not  re- 
left  the  front  door  igar,  and  while  he  quire  that  she  should  do  more  than 
was  absent  on  the  errand  a  thief  en-  take  all  requisite  care  to  employ  and 
tered  the  house  and  stole  a  box  of  the  keep  none  but  trustworthy  servants ; 
plaintiff's  from  the  hall  The  learned  and  that  if  that  had  been  done,  the 
judge  directed  the  jury  that  the  de-  defendant  was  not  liable  for  the  sin- 
fendant  was  not  bound  to  take  more  gle  act  of  negligence  on  the  part  of 
vmn  of  the  house  and  the  things  in  it  the  servant  in  leaving  the  door  open ; 
than  a  prudent  owner  would  take,  and  and,  therefore,  that  the  direction  at 
that  she  was  not  liable  if  there  were  no  the  trial  was  right.  See  ante,  p.  146, 
negligence  on  her  part  in  hiring  and  note  (>). 

keej^ing  the  servant;  and  he  left  it  to        (a)  Shoecraft   v.  Bailey,  25  Iow& 

the  jury  to  say  whether,  supposing  the  558. 
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was  exonerated  from  liability  as  such.  (/)  So  if  a  company 
gave  a  ball  at  an  inn,  the  guests  present  cannot  hold  the  inn* 
keeper  to  his  liability,  as  he  did  not  receive  them  in  that 
character,  (^jj')  Another  test  is  that  a  boarding-chouse  re- 
ceives only  such  guests  as  the  master  chooses ;  but  an  inn- 
keeper must  receive  all  who  come,  unless  there  be  a  special 
reason  for.  refusal.  (/£)  This  question  must  always  be  one 
of  mixed  law  and  fact. 

The  responsibility  of  a  boarding-house  keeper  is  consid- 
ered at  much  length,  in  a  recent  English  case.  Wightman^ 
J.,  and  ErUy  J.,  held  that  a  boarding-house  keeper  was  not 
a  bailee  of  the  goods  of  a  lodger,  and  not  answerable  for 
loss  caused  by  the  negligence  of  her  servants,  unless  she 
was  herself  negligent  or  in  default  for  hiring  the  servants, 
or   in    some  other  way.      Campbell^   C.  J.,  and  Coleridge^ 

{j)  This  question  was  discussed  in  as  their  guest  at  their  inn,  the  relation, 
the  Supreme  Judicial  Court  of  Massa-  with  all  the  rights  and  liabilities  of  the 
chusetts,  in  the  case  of  the  Berkshire  relation  of  landlord  and  guest,  was  in- 
Woollen  Co.  V.  Proctor,  7  Cush.  417.  stantly  established  between  them.  The 
In  that  case  one  Russell,  the  agent  and  length  of  time  that  a  man  is  at  an  inn 
servant  of  the  plaintiff,  a  corporation,  makes  no  difference,  whether  he  stays 
came  to  Boston  with  a  large  number  a  week  or  a  month,  or  longer,  so  that 
of  witnesses,  to  take  charge  of  a  law-  always,  though  not  strictly  transieM, 
suit  in  behalf  of  the  corporation,  bring-  he  retains  his  character  as  a  trayeller. 
ing  with  him  one  thousand  dollars  to  Story  on  Bailm.  §  477.  The  simple 
defray  the  expenses  of  the  suit,  and  fact  that  Russell  made  an  agreement, 
put  up  at  the  deiendants'  inn  as  a  as  to  the  price  to  be  paid  by  him  by 
guest,  with  several  of  the  witnesses,  the  week,  would  not,  upon  any  princi- 
for  whose  board  he  promised  to  be  re-  pie  of  law  or  reason,  take  away  his 
sponsible  to  the  defendants,  but  at  an  character  as  a  traveller  and  a  guest, 
agreed  price  for  board  by  the  week,  —  A  guest  for  a  single  night  might  make 
the  price  to  be  greater  if  they  did  not  a  special  contract  as  to  the  price  to  be 
stay  a  week,  —  and  under  said  agn:'ee-  paid  for  his  lodging,  and  whether  it 
ment  staid  at  the  defendants'innforeigh-  were  more  or  less  than  the  usual  price 
teen  days.  It  was  held,  that  the  relation  would  not  affect  his  character  as  a 
of  landlord  and  ^est  was  established  guest.  The  character  of  a  guest  does 
instantly  upon  his  arrival  at  the  inn,  not  depend  upon  the  payment  of  any 
and  his  reception  as  a  guest,  and  was  particular  price,  but  upon  other  fbcts. 
not  affected  by  his  staying  for  a  longer  If  an  inhabitant  of  a  place  makes  a 
or  shorter  time,  if  he  retained  his  char-  special  contract  with  an  innkeeper 
acter  as  a  traveller,  and  the  fact  that  there,  for  board  at  his  inn,  he  is  a 
there  was  an  agreed  price  for  board  boarder,  and  not  a  traveller  or  a  guest, 
would  not  take  away  his  character  as  a  in  the  sense  of  the  law.  But  RusselJ 
traveller  and  guest.  And  Fletcher,  J.,  was  a  traveller,  and  put  up  at  the  de- 
satd :  "  It  is  maintained  for  the  defend-  fondant's  inn  as  a  guest,  was  received 
ants  that  Russell  was  not  a  guest  in  by  the  defendants  as  a  guest,  and  was, 
the  sense  of  the  law,  but  a  boarder,  in  the  sense  of  the  law,  and  in  every 
But  Kussell  surely  came  to  the  defend-  sense  a  guest."  See  also  Chamberlain 
ant's  inn  as  a  wayfaring  man  and  a  v.  Masterson,  26  Ala.  871 ;  and  John* 
traveller,  and  the  defendants  received  son  v.  Reynolds,  8  Kans.  257. 
him,  as  such  wayfaring  man  and  travel-  ij^)  Carter  v.  Hobbs,  12  Mich.  52. 
ler,  as  a  guest  at  their  inn.  Russell  \jk)  Pinkerton  v.  Woodward,  88  Cai 
being  thus  received  by  the  defendants  557 
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J.,  held  tliat  she  was  liable  for    *  ihe  negligence  *  158 
of  her  servants  without  having  contributed  thereto, 
as  ahe  was  for  her  own  negligence.     We  cannot  but  think 
this  latter  view  more  consistent  with  reason,  and  with  the 
authorities,  so  far  as  they  bear  upon  the  question,  (i) 

One  invited  into  an  inn  as  a  visitor  by  the  innkeeper, 
from  whom  no  pay  is  expected,  is  not  a  guest  for  whom  the 
innkeeper  is  liable.  (0 

Another  question  has  arisen,  whether  he  is  a  guest  who 
only  sends  or  carries  his  property  to  an  inn,  and  plapes  it  in 
the  custody  of  the  innkeeper,  but  does  not  go  there  himself 
to  eat  or  to  lodge.  Upon  this  question  the  authorities  are 
directly  antagonistic ;  (m)  but  we  think  that  such  person  is 
not  a  guest,  and  that  the  innkeeper  is  then  only  a  depositary 
for  compensation,  and  liable  as  such,  (mm)  We  think  the 
test  is  this.  Is  he  bound  to  receive  and  to  keep  goods  so 
sent  or  brought  to  him  ?  He  is  certainly  bound  to  receive 
them  —  if  not  unreasonable  in  quantity,  or  dangerous  in 
quality — if  the  guest  comes  and  stays  with  them ;  and  then 
insures  them  as  above  stated.  But  he  may  refuse  to  take 
charge  of  them  if  the  owner  does  not  accompany  them ;  for 
the  custody  of  the  goods,  as  we  have  already  said,  is  merely 
accessory  to  the  principal  contract.  He  may  refuse  them, 
and  therefore  >if  he  receives  them  it  is  not  as  an  innkeeper,  or 
at  least  not  so  as  to  subject  him  to  the  peculiar  liability  of  an 
innkeeper.  It  is  quite  certain  that  he  is  not  answerable  for 
goods  left  by  the  owner,  for  which  he  is  to  receive  no  com* 
pensation.  (n)     A  guest  undoubtedly  may  leave  an  inn  for  a 

(k)  Daniej  v.  Bkhurdson,  28  Law  J.  the  point  is  noticed,  but  no  opinion 

Q,  B.  217.  given.    On  the  other  hand,  in  GrinneU 

(/)  Soathoote  v.  Stanley,  1  Hurl.  &  v.  Cook,  8  HiU  (N.  T.),  485,  the  Su- 

N.  247.  preme  Court  of  New  York,  after  much 

(m)  Thia  question   was  decided  in  consideration,  decided  the  same  ques- 

the  afflrmatlTe  by  a  m^^ority  of  the  tion  the  other  way,  conformably  to  the 

judges,  against  the  opinion  of  Lord  opinion  of  Lord  Holt,    See  also  Thick- 

UaU,  in   Yorke  v.  Qrenaugh,  2   Ld.  stun  v.  Howard,  8  Blackf .  636,  to.  the 

Baym.  866 ;  s.  o.  nom.  York  o.  Grind-  same  eflfect    See  also  Smith  v.  Dear- 

sione,  1  Salk.  888.    And  on  the  an-  love,  poH,  p.  166,  n.  (z). 
thori^  of  this  case  it  was  decided  the        {mm)  It  was  so  Md  in  a  recent  case 

same  way  in  Mason  o.  Thompson,  0  in  New  York.    Ingallsbee  o.  Wood,  88 

Pick.  280.    See  also  the  case  of  Feet  N.  Y.  677. 

V.  McGraw,  26  Wend.  668,  which  con-        (n)  Yorke  v.  Qrenaugh,  2 Ld.  Raym. 

taios  a  dittum  by  iVe^on,  C.  J.,  to  the  866;  a.  c.  nom.  York  v.  Grindstone,  1 

same  effect;  and  Berkshire  Woollen  Salk.  888. 
Co.  V.  Proctor,  7  Cusb.  417,  in  which 
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time,  and  still  leave  his  property  under  the  safeguard  of  the 
landlord's  liability.  And  it  is  impossible  to  say  pre- 
*  154  cisely  *  how  long  he  may  so  leave  it^  without  ceasing 
to  be  a  guest.  On  the  other  hand,  it  must  be  cer- 
tain that  one  cannot  lodge  for  a  day  or  two  at  an  inn,  and 
then  depart,  leaving  valuable  propei-ty  for  an  indefinite  period, 
and  the  landlord  be  subjected,  as  long  as  the  owner  pleases, 
to  the  peculiar  liability  of  an  innkeeper.  In  such  case  he 
would  be,  like  a  warehouseman  or  other  deiK>sitary,  liable 
only  for  his  negligence,  (o) 

Inukeepei*s  are  liable  only  for  goods  brought  within  the  inn, 

(o)  In  the  ca«e  of  Gelley  v.  Clerk,  hone  be  stolen,  he  is  chargeable  with 
Cro.  J.  188,  it  appeared  that  tlie  plain-  an  action  upon  the  custom  o£  the 
tiff,  being  a  guest  at  the-  house  of  the  realm.  But,  as  in  tlie  jase  at  the  bar, 
defendant,  wlio  was  an  innkeeper  at  where  he  leaves  goods  to  keep,  where- 
Uxbridge,  went  ft-om  tlience  to  Ix>ndon,  of  the  defendant  is  not  to  have  any 
and  left  his  goods  with  the  defendant,  benefit,  and  goes  from  thence  for  two 
saying  that  he  would  return  witliin  two  or  three  days,  although  he  saitli  he  wlH 
or  three  days.  He  returned,  accordingly,  return,  yet  he  is  at  his  liberty,  and 
within  the  three  days,  and  in  the  mean  therefore  he  is  not  a  guest  during  that 
time  his  goods  had  been  stolen.  Upon  time."  The  distinctions  taken  in  this 
these  facts,  Foster,  Serjeant,  for  theplain-  case  have  been  recognized  substantially 
tiff,  contended  that  the  innkeeper  should  in  several  subsequent  cases.  See  Grin- 
be  cliarged.  "For  when  the  plaintiff  nell  v.  Cook,  3  Hill  (N.  Y.),  485;  Mc 
was  a  guest,  and  left  his  goods  for  so  Donald  o.  Edgerton,  6  Barb.  660 ;  Tow- 
short  a  time,  and  promised  to  return  so  son  v.  Havre  de  Grace  Bank,  6  Har.  & 
soon,  and  returned  accordingly,  he  is  J.  47.  See,  however,  ante,  p.  158,  note 
all  that  time  accounted  as  a  guest,  and  (m),  that  what  WiUiams,  J.,  says  in  re- 
shall  be  said  to  be  a  g^uest,  to  charge  gard  to  leaving  a  horse  at  an  inn,  must 
the  defendant  as  an  innkeeper,  accoi^-  be  confined  to  those  cases  where  the 
ing  to  the  custom  of  the  realm.  And  owner  is  himself  a  guest  at  the  time  of 
it  was  adjudged  in  the  case  of  Sir  Ed-  so  leaving  the  horse.  In  Wintemiute 
wyn  Sands,  where  he  came  to  an  inn  v.  Clarke,  6  Sandf.  242,  the  plaintiff's 
and  lodged,  and  went  out  thereof  in  the  son  went  to  the  tavern  of  the  deiend- 
moming  and  left  his  cloak-bag  there,  ant  with  his  baggage,  which  he  left 
intending  to  return  at  night,  and  at  tliere.  The  next  morning  he  paid  his 
night  returned  accordingly,  and  in  the  bill  for  his  lodging,  leaving,  as  was  con- 
interim  his  cloak-bag  was  stolen,  tliat  he  tended,  his  trunk  at  the  inn.  Upon  the 
might  have  his  remedy  by  an  action  testimony  the  judge  charged  the  jury, 
(grounded  upon  the  common  custom :  that  if  they  believed  the  trunk  had 
so  here,"  &c.  Sed  non  atiocatur ;  for  per  been  taken  away  by  any  other  person 
WiUiafMy  J. :  "  If  one  conies  to  an  inn  than  the  plaintiff's  son,  even  after  the 
and  leaves  his  goods  and  horses,  and  plaintiff  had  paid  his  bill,  tiie  defendant 
goes  into  the  town,  and  after  returns,  was  liable.  The  verdict  of  the  Jury  for 
and  in  the  interim  his  goods  are  stolen,  the  plaintiff  was  set  aside,  and  a  new 
no  doubt  but  he  is  a  guest,  and  shall  trial  granted,  on  the  ground  that  after 
have  remedy,  and  so  was  Sir  Edwyn  a  guest  pays  his  bill,  and  leaves  the 
Sands's  case ;  for  his  absence  in  part  of  house,  it  is  at  his  own  peril  tiiat  lie 
the  ^%y  is  not  material,  but  he  is  al-  leaves  his  property  behind  him,  and 
ways  reputed  as  a  guest.  So  where  that  the  innkeeper  Ims  a  right  to  be- 
one  leaves  his  horse  at  an  inn,  to  stand  lieve  that  he  takes  it  with  him,  and  it 
tliere  by  agreement  at  livery,  although  therefore  no  Ioniser  responsible  for  it, 
neither  himself  nor  any  of  his  servants  unless  it  is  specially  committed  to  hit 
lodge  there,  he  is  reputed  a  guest  for  charge,  and  then  only  as  an  ordinarjr 
that  purpose,  and  the  innkeeper  hath  a  bnilee.  See  also  McDaniels  t%  Kobin 
valuable   consideration;   and   if  that  son,  26  Vt/3I6,  n. 
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or  otherwise  placed  distinctly  within  their  custody,  in  some 
customary  and  reasonable  way.  (ji?)  Where  a  horse 
or  carriage  *  is  put  in  an  open  shed,  or  the  horse  put  *  155 
for.  the  night  into  a  pasture  by  the  innkeeper,  with- 
out the  consent  of  the  owner,  he  is  stiU  liable ;  (j)  but  it  is 
otherwise  if  it  is  done  with  the  owner's  consent,  or  by  his 
direction ;  (r)  and  where  this  is  usually  done,  and  the 
owner  knows  the  custom,  and  gives  no  particular  direction, 
it  might  be  presumed  that  he  consented,  and  took  the  risk 
upon  himself.  («) 

(p)  Simon  v.  Miller,  7  La.  An.  860 ;  Calje's  case,  8  Rep.  82,  to  the  general 
Albin  V.  Presby,  8  N.  H.  408,  cited  pott,  rule  in  respect  to  the  liability  of  an  inn- 
note  («).  But  in  Clnte  v.  Wiggins,  14  keeper,  which  has  been  followed  ever 
Johns.  175,  where  a  sleigh  loaded  with  since.  It  was  there  resolved,  that  if 
bags  of  wheat  and  barley,  was  put  by  the  guest  deliver  his  horse  to  the  host- 
th*  gvest  into  an  outhouse  appurtenant  ler,  and  request  that  he  be  put  to  past- 
to  the  inn,  where  loads  of  that  descrip-  ure,  which  is  accordingly  done,  and 
tioD  were  usually  received,  and  the  the  horse  is  stolen,  the  innkeeper  is  not 
crain  was  stolen  during  the  night,  the  responsible,  not  being,  in  the  common- 
innkeeper  was  keid  responsible  for  the  law  sense  of  the  term,  infra  hospilium. 
Ion,  the  court  holding  that  the  grain  He  is  not  to  be  regarded  as  an  msurer 
was  mfra  kospitium,  of  goods  without  the  inn,  that  is  for 

{q)  Calye'scase,  8Rep.  82;  Piper  v.  goods  not  within  the  curtilage.    The 

Manny.  21  Wend.  2^2;  Mason  v,  Thorap-  sheep  were  put  to  pasture  under  the  di- 

son,  9  Pick.  ^0.    And  where  an  inn-  rection  of  the  guest,  which  fact  should 

keeper  on  the  day  of  a  fair,  upon  being  have  been  regarded  by  the   learned 

aaked  by  a  traveller,  then  driving  a  gig  judge  as  bringing  the  case  within  the 

of  which  he  was  owner,  "  whether  he  above  exception.    It  would  then  have 

had  room  for  the  horse  1 "  put  the  horse  turned  upon  the  question  of  negligence, 

into  tlie  stable  of  the  inn,  received  the  which  should  hare  been  put  to  the  jury 

traveller  with  some  goods  into  the  inn,  upon  the  facts  disclosed. '' 
and  placed  the  gig  in  the  open  street        («)  Thus  in  Albin  t^.  Presby,  8  N.  H. 

without  the  inn-yard,  where  he  was  ac-  408,  where  a  traveller,  after  arriving  at 

customed  to  place  the  carriages  of  his  an  inn,  placed  his  loaded  wagon  under 

guests  on  fair  days ;  and  tlie  gig  was  an  open  shed,  near  the  highway,  and 

stolen  from  thence ;  the  court  kelal  that  made  no  request  to  the  innkeeper  to 

the  innkeeper  was  answerable.    Jones  take  the  custody  of  it,  and  goods  were 

w.  Tyler,  1  A.  &  £.  622;  s.  o.  8  Nev.  &  stolen  from  it  in  the  night ;  it  was  held, 

M.  676.  that  the  innkeeper  was  not  liable  for 

(r)  Calye's  case.    8   Kep.    82.     In  the  loss,  notwithstanding  it  was  usual 

Hawley  r*.  ^mith,  25  Wend.  642.  it  ap-  to  place  loaded  teams  in   that   place. 

Beared  that  the  defendant  was  an  inn-  And  Parker,  J.,  said  :   "  The   present 

Keeper,  and  that  the  plaintiff  stopped  case  finds,  to  be  sure,  that  the  wagon 

at  his  house  with  a  drove  of  700  sheep,  was  put  in  the  place  where   loaded 

which,    with    his    knowledge,    were  wagons  of  guests  were  usually  placed, 

tamed  oat  to  pasture.    On  the  follow-  when  they  were  put  under  shelter; 

hig  day  several  of  the  sheep  died,  and  but  they  were    doubtless   usually  so 

others   sickened,  in    consequence    of  placed,  with  the  knowledge  and  assent 

having  eaten  lattrd,  which  they  found  of  the  guests.    It  is  well  known  that 

in  the  pasture.    A  verdict  having  been  loaded  wagons  are  often  left  within  the 

found  for  the  plaintiff,  upon  these  facts,  limits  of  the  highway,  near  the  inn,  and 

imder  the  direction  of  the  judge,  the  are  usually  not  placed  in  any  building 

8iq>reme  Court  granted  a  new  trial  for  or  inclosed  yard,  unless  there  is  a  spediU 

a   misdirection.     And  Nelson,  C.  J.,  request  for  it.    Few  inns  in  the  country 

said :  "  I  am  of  opinion  this  case  falls  have  suitable  accommodations  for  se- 

within   an    exception  laid   down   in  caring  property  of  tliis  character  hi 
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•  156  •  An  innkeeper  has  a  lien  on  the  property  of  the  guest 
(not  on  his  person),  (t)  for  the  price  of  his  entertain 
ment ;  (u)  even  if  he  be  an  infant,  (uu)  And  he  has  this  lien 
on  goods  brought  to  him  by  a  guest,  although  they  belong  to 
another  person,  (t;)  He  has  this  lien  on  a  horse,  even  if  it 
be  stolen  and  the  thief  brings  it  to  him ;  (w^  but  it  is  said 
that  he  cannot  sell  a  horse  on  which  he  has  a  lien,  for  his 
keeping,  but  must  proceed  in  equity,  (x)  And  it  is  not 
quite  certain,  on  the  authorities,  how  far  this  lien  of  the  inn- 
keeper extends,  (y)  Upon  the  whole,  it  seems  that  he  has 
it  on  all  the  goods  of  the  guest  which  he  has  received,  ex* 
cept  only  those  actually  worn  by  him  on  his  person,  and  that 
this  lien  covers  the  whole  amount  due  for  the  entertainment 
of  the  guest,  his  servants,  and  his  horses,  (z) 

such  a  manner.    In  the  present  case,  0.  c.  8  Bulst.  2G9 ;  Johnson  v.  Hill,  8 

there  is  not  only  knowledge  and  assent.  Stark.  172 ;  Giinnell  v.  Cook,  8  HiQ 

but  the   plaintiff  himself  places    the  (N.  Y.),  485. 

wagon  in  that  situation.    He  of  course        (uu)  Watson  v.  Cross,  2  Durall,  147. 
could  not  have  expected  that  it  would        {v)  Snead  v.  Watkins,  1  C.  B.  (v.  b.) 

be  removed  to  another  place  —  he  made  267. 

no  request  to  that  effect — and  he  must  (w)  Jones  0.  Thurloe,  8  Mod.  172. 
haye  known  that  the  goods  could  not  And  where  the  guest  brings  to  the  inn 
be  secured  from  thieves  in  that  place,  a  carriage  not  his  own,  for  the  standing 
except  by  a  watch.  Assuredly  he  room  of  which  the  innkeeper  acquires 
could  not  have  expected  they  would  be  a  claim,  for  this  he  has  a  lien,  and  may 
guarded  by  the  d^endant  in  that  man-  defend  against  an  action  of  trover 
ner ;  and  under  such  circumstances,  brought  by  the  owner  of  the  carriage, 
ought  not  to  have  expected  that  the  Turrill  r.  Crawley,  13  Q.  B.  197. 
defendant  was  to  be  responsible  for  a  (x)  Fox  v.  McGregor,  11  Barb.  41. 
loss.  And  as  the  inns  in  this  country  (y)  In  Bac.  Abr.  tit.  Inn$  and  Inn- 
are  not  generally  furnished  with  ac-  /ree/^ers  (D),  it  is  said:  "If  a  horse  be 
comraodations  for  the  protection  of  the  committed  to  an  innkeeper,  it  may  be 
carriages  of  all  guests  who  may  lodge  detained  for  the  meat  of  the  horse,  but 
at  the  inn,  and  the  custom  of  permitting  not  for  the  meat  of  the  guest ;  for  the 
them  to  remain  in  open  yards,  where  chattels  are  only  in  the  custody  of  the 
they  cannot  be  protected  but  by  a  law  for  the  debt  that  arises  iirom  the 
guard,  is  so  universal  and  well  known,  tiling  itself,  and  not  for  any  other  debt 
we  think  it  a  sound  position  that  the  due  from  the  same  party ;  for  the  law 
assent  of  the  traveller  is  to  be  pre-  is  open  to  all  such  debts,  and  doth  not 
sumed  in  such  case,  unless  he  make  a  admit  nrivate  persons  to  make  re- 
special  request  that  his  carriage  should  prisals.  8ee  also  Kosse  v.  Bramsteed, 
be  put  in  a  safe  place ;  and  tliat  such  2  Rolle,  488. 

open  yard  is  not  to  be  deemed  a  part        (z)  See  Thompson  v.  Lacy,  8  B.  & 

of  the  inn,  so  as  to  charse  the  inn-  Aid.  288 ;  Proctor  v,  Nicholson,  7  C.  & 

keeper  for  the  loss,  unless  he  neglects,  P.  67.    But  where    an  innkeeper  re- 

upon  request,  to  put  the  goods  in  a  ceives  horses  and  a  carriage  to  stand  at 

place  of  safety,  which  he  is  bound  to  livery,  the  circumstances  of  the  owner 

do,  on  such  request,  if  he  have  any  ac-  at  a  subsequent  period,  taking  occasion- 

commodations    which  enable  him    to  al  refreshment  at  the  inn,  or  sending  a 

comply  with  it."    See  Clute  v.  Wig-  friend  to  be  lodged  there  at  his  charge, 

gins,  14  Johns.  175,  cited  antef  p.  164,  will  not  entitle  the  innkeeper  to  a  Hen 

note  {p).  in  respect  to  any  part  of  his  demand. 

(0  Sunbolf  V.  Alford,  8  M.  &  W.  248.  For  the  right  of  lien  of  an  innkeeper, 

(m)  Robinson  v.  Walter,  Poph.  127 ;  say  the  court,  depends  upon  the  &ct 
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LOOATIO    OPSRI8    MEBCIUM    VKHENDABUM.       The  OWner 

of  goods  may  cause  them  to  be  carried  by  a  private  carrier 
gratuitously,  or  by  a  private  carrier  for  hire,  or  by  a  common 
carrier.  Any  one  who  carries  goods  for  another  is  a  private 
carrier,  unless  he  comes  within  the  definition  of  the 
common  carrier,  which  we  *  shall  give  presently.  If  *  157 
the  private  carrier  carries  them  gratuitously,  he  is  a 
mandatary,  and  is  bound  only  to  slight  diligence,  and  liable 
only  for  gross  negligence ;  because  this  bailment  is  wholly  for 
the  benefit  of  the  bailor. 

Such  a  carrier,  like  any  mandatary,  has  a  special  property 
so  far  as  to  maintain  an  action  for  a  tort  to  the  thing  while 
in  his  possession;  but  not,  it  seems,  if  it  went  out  of  his 
possession  by  his  own  wrongful  disregard  of  the  directions 
of  the  bailor,  (a)  And  if  he  incur  expenses  in  relation  to  it, 
he  would  have  a  lien  on  the  article  for  them. 

The  private  carrier  for  hire  is  bound  to  prdinaiy  diligence, 
and  liable  for  ordinary  negligence,  because  this  bailment  is 
for  the  benefit  of  both  bailor  and  bailee.  He  is  of  course  not 
liable  for  a  loss  caused  by  robbery  or  theft,  which  could  not 
be  avoided  by  ordinary  care,  or  for  one  from  overpowering 
force.  But  he  is  liable  for  the  negligence  of  his  servants  or 
agents.  (5)  It  is  not  necessary  tiiat  the  owner  should 
promise  to  pay  the  carrier  a  certain  price  in  order  to  hold  him 
to  his  liability ;  for  it  is  enough  if  the  carrier  is  entitled  to  a 
reasonable  compensation.  By  the  civil  law,  robbery  by  force 
was  a  sufficient  defence  for  the  bailee,  but  if  the  goods  were 
lost  by  secret  purloining,  he  was  bound  to  show  affirmatively 
the  absence  of  negligence  on  his  part.  It  can  hardly  be  said 
that  this  distinction  is  adopted  by  the  common  law ;  although 
it  has  been  said  that  the  occurrence  of  such  loss  was  prima 
facie  evidence  of  negligence ;  but  it  may  well  be  doubted 
whether  the  common  law  raises  such  a  presumption,  (c) 
Certainly  in  most  cases,  if  not  in  all,  the  question  of  ordinary 
negligence  is  one  of  fact,  to  be  determined  by  the  jury  on  the 
whole  evidence,  and  not  one  of  law.  ((f)     And  if  the  loss 

Uut  the  goodB  came  into  hU  posseuion  la)  Miles  v.  Cattle,  6  Bing.  748. 

in  hjichazacterof  innkeeper,  at  belong-  (6)  Brind  v.  Dale,  8  C.  &  P.  207. 

ing  to  a  gumt    Smith  v.  I>earloye,  6  le)  See  Story  on  Bailm.  §$  839-889. 

C.  B.  182.  (tf)  Doorman  v.  Jenkins,  2  A.  &  E.  266 
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may  as  well  be  attributed  to  the  negligence  of  the  owner  as 
of  the  carrier,  the  carrier  is  not  liable.  We  take  the  distinc* 
tion  between  the  common  carrier  and  the  private  carrier  for 
hu:o  to  be  this.  K  goods  given  to  either  are  neither  deliv* 
ered  nor  accounted  for,  the  carrier,  whether  common  or  pri- 
vate, is  liable.  But  if  it  be  shown  that  the  goods  were  lost, 
then  the  common  carrier  is  still  liable,  unless  he  brings 
*  158  the  case  *  within  the  exceptions  of  the  act  of  God,  ox 
of  the  public  enemy;  but  the  private  carrier  is  not 
liable,  unless  the  owner  shows  that  the  loss  arose  from  the 
carrier's  negligence,  (e)  It  is  sometimes  said  that  the  lia- 
bility of  the  common  carrier  is  independent  of  contract  and 
imposed  by  custom  and  public  policy.  We  should  prefer 
saying  that  it  must  arise  from  a  contract  and  be  founded 
upon  it,  but  is  then  qualified  and  regulated  by  the  custom-* 
ary  law  in  a  maimer  different  from  the  liabiUty  assumed  by 
a  private  carrier. 

A  private  carrier  for  hire  may  undoubtedly  enlarge  his  Uar 
bility  by  special  contract,  even  to  the  extent  of  warranty. 
Or  he  may  lessen  his  liability  by  agreement.  A  special 
promise  to  carry  '^  safely  and  securely,"  leaves  him  still  liable 
only  for  negligence.  (/) 

The  private  carrier  for  hire  would  seem,  on  general  princi- 
ples, to  have  a  lien  on  the  goods  for  his  hire ;  but  this  does 
not  as  yet  appear  to  be  distinctly  adjudicated. 

Common  Cabbiebs.  The  common  carrier  may  be  a  carrier 
of  goods,  or  of  passengers,  or  of  both.  We  shall  first  con- 
sider the  common  carrier  of  goods,  and  afterwards  the  com- 
mon carrier  of  passengers. 

The  law  in  relation  to  the  common  carrier  is  very  peculiar 
in  many  respects.  He  is  held  in  the  first  place  to  very 
stringent  responsibilities.  He  is  not  only  responsible  for  any 
loss  of  or  injury  to  the  goods  he  carries,  which  is  caused 
by  his  negligence,  but  the  law  raises  an  absolute  and  conclu- 
sive presumption  of  negligence  whenever  the  loss  occurs 
from  any  other  cause  than  ^^  the  act  of  God,  or  the  public 
enemy."  (^)    He  is  therefore  held  as  an  insurer  of  the  goods, 

le)  See  ante,  p.  125,  note  (b),  {g)  Coggs  r.  Bernard,  .2  Ld.  Kaym 

(/)  Bou  0.  Hill,  2  G.  B.  877.  909  ;  Proprieton  v.  Wood,  }  Esp  127 
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except  only  in  these  two  causes  of  loss.  And  this  rule  of 
law  is  at  least  as  ancient  as  the  reign  of  Elizabeth.  (K)  It  is 
obTiously  founded  on  public  policy.  The  goods  are 
entirely  within  the  power  of  the  carrier ;  *  and  it  *  169 
would  be  so  easy  for  him  to  conceal  his  fraud  or  mis* 
conduct,  and  so  difficult  for  the  owner  to  prove  it,  that  the 
law  does  not  permit  the  inquiry  to  be  made ;  but  supplies 
the  want  of  proof  by  a  conclusive  presumption. 

The  ^^  act  of  God  "  is  considered  by  some  as  equivalent  to 
♦*  inevitable  accident/*  (i)  but  we  do  not  so  construe  these 
phrases.  There  seems  to  be  a  real  difference  between  them. 
The  carrier  is  liable  for  loss  by  robbery,  although  the  force 
was  overwhelming,  and  wholly  without  notice.  If  it  be  said 
that  he  is  liable  for  this  loss,  because  it  is  not  ^'  inevitable," 
as  a  sufficient  guard  or  other  precautions  might  have  pre- 
vented it,  then  we  say,  that  neither  can  injury  from  an  inun- 
dation, a  storm,  or  sudden  illness  (all  of  which  excuse  him), 
be  regarded  as  ^^  inevitable,"  because  it  is  seldom  that  losses 
from  these  causes  could  not  have  been  prevented  by  previous 
forethought  and  precaution.  We  take  the  true  definition  of 
the  "  act  of  God  "  to  be,  a  cause  which  operates  without  any 
aid  or  interference  from  man.  (/)  For  if  the  cause  of  loss 
was  wholly  human,  or  became  destructive  by  human  i^ency 
and  cooperation,  then  the  loss  is  to  be  ascribed  to  man,  and 
not  to  God,  and  to  the  carrier's  negligence,  because  it  would 
be  dangerous  to  the  community  to  permit  him  to  make  a  de- 
fence which  might  so  frequently  be  false  and  fraudu- 
lent, (i)    Nor  need  this  "  act "  be  positive ;  *  although  *  160 

0.  c.  4  DoQgl.  287 ;  Forward  o.  Pittard,  Mansfield,   "  is   natural   necessity,  as 

1  T.  R.  27 ;  Mershon  r.  Hobensack,  2  wind  and  storms,  which  arise  from  nat- 

N.  J.  872 ;  Chevaillier  v.  Strahan,  2  ural  causes,  and  is  distinct  from  inev- 

Tex.  116;  Friend  v.  Woods,  6  Qratt.  itable  accident."    Proprietors  c.  Wood, 

189.    And  by  reason  of  this  liability  4  Dongl.  287, 290.   See  also  the  remarks 

they  hare  an  insurable  interest  in  the  of  Cowen^  J.,  in  McArthur  v.  Sears,  21 

goods.    Chase  v.  Washington  M.  Ins.  Wend.  190, 198,  and  of  Lowrie,  C.  J    in 

Co.  12  Barb.  695 ;  Steele  v.  Insurance  Hays  v.  Kennedy,  41  Penn.  St.  878. 

Co.  17  Penn.  St  290.  (it)  The  case  of  Forward  v.  Pittard, 

(A)  Woodleife  v.  Curties,  1  Roll.  Abr.  1  T.  R.  27,  is  a  very  leading  authority 

Action  sw  Case  vera  Carrier  (C),  pi.  4 ;  as  to  what  constitutes  an  act  of  God. 

Co.  Lit.  89  a ;  s.  o.  nom,  Wooalife's  In  that  case  the  plaintiflTs  goods,  while 

case,  Moore,  462.  in  the  possession  of  the  defendant  as 

(i)  See  Fish  v.  Chapman,  2  Geo.  a  common  carrier,  were  consumed  by 

849 ;  Neal  v.  Saunderson,  2  Sm.  &  M.  Are.    It  was  found  that  the  accident 

572 ;  Walpole  v.  Bridges,  6  Blackf.  222.  happened  without  any   actual  negli- 

(;')  '*Th0  act  of  God,"  says  Lord  genoe  in  the  defendant,  but  that  tha 
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if  only  negative,  it  excuses  the  carrier ;  thus,  a  fedlure  of 
wind  is  put  upon  the  same  footing  as  a  storm.  (I)  The  act 
of  God  which  excuses  a  carrier,  must  be  not  only  the 
proximate  cause  of  the  loss,  (ni)  but  there  are  cases  which 

fire  was  not  occasioned  bj  lightning,  goods  and  the  owners  of  the  boat,  that 
Under  these  circumstances,  the  Court  they  should  be  exempted  from  the 
of  King's  Bench  Md  the  defendant  lia-  perils  of  the  sea.  Plaisted  v.  B.  &  K. 
ble ;  and  Lord  Mansfield  said  :  '*  A  car-  Steam  Navigation  Co.  27  Me.  182.  See 
rier  is  in  the  nature  of  an  insurer.  It  also  Mershon  v.  Hobensack,  2  N.  J. 
is  laid  down  that  he  is  liable  for  every  872;  Lipford  v.  Railroad  Co.  7  Rich, 
accident,  except  by  the  act  of  God  or  L.  409 ;  The  Brig  Casco,  Daveis,  ISi 
the  king's  enemies.  Now,  what  is  the  And  see  Whitesides  o.  Thurlkill,  12 
act  of  Qod  ?  I  consider  it  to  mean  Sm.  &  M.  599,  for  the  effect  of  such 
something  in  opposition  to  the  act  of  stipulation.  See  also  Wareham  Bank 
man  ;  for  every  thing  is  the  act  of  God  v.  Burt,  5  Allen,  118. 
that  happens  by  His  permission ;  every  (l\  Thus  where  a  vessel  was  beating 
thing  by  His  knowledge.  But  to  pre-  up  the  Hudson  river  against  a  light  and 
vent  litigation,  collusion,  and  the  neces-  variable  wind,  and  being  near  shore, 
slty  of  going  into  circamstanoes  impoe-  and  while  cbanginff  her  tack,  the 
si  ble  to  be  unravelled,  the  law  presumes  wind  suddenly  failed,  in  consequence 
against  the  carrier,  unless  he  shows  it  of  which  she  ran  aground  and  sunk  ;  it 
was  done  by  the  king's  enemies,  or  by  was  held,  that  tlie  sudden  failure  of  the 
such  act  as  could  not  happen  by  the  wind  was  the  act  of  God,  and  excused 
intervention  of  man,  as  storms,  light-  the  master ;  there  being  no  negligence 
ning,  and  tempests.  If  an  armed  force  on  his  part.  And  Spencer,  J.,  said : 
come  to  rob  the  carrier  of  the  goods,  "  The  case  of  Amies  v.  Stevens,  1  Stra. 
he  is  liable ;  and  a  reason  is  given  in  128,  shows  that  a  sudden  gust  of  wind, 
the  books,  which  is  a  bad  one,  vix.,  that  by  which  the  hoy  of  the  carrier,  shoot- 
he  ought  to  have  a  sufilcient  force  to  ing  a  bridge,  was  driven  against  a  pier, 
repel  it ;  but  that  would  be  impossible  and  overset  by  the  violence  of  the 
in  some  cases,  as,  for  instance,  in  the  shock,  has  been  adjudged  to  be  the  act 
riots  in  the  ^ear  1780.  Tlie  true  reason  of  God,  or  vis  divina.  The  sudden  gust 
is,  for  fear  it  may  give  room  for  coUu-  in  the  case  of  the  hoy  man,  and  tlic  sud- 
sion,  that  the  master  may  contrive  to  den  and  entire  failure  of  the  wind  suf- 
be  robbcMl  on  purpose,  and  share  the  flcient  to  enable  the  vessel  to  beat,  are 
spoil.  In  this  case,  it  does  not  appear  equally  to  be  considered  the  acts  of 
but  that  the  fire  arose  from  the  act  of  God.  He  caused  the  gust  to  blow  in 
some  man  or  other.  It  certainly  did  the  one  case ;  and  in  the  other  the  wind 
arise  from  some  act  of  man;  for  it  is  was  stayed  by  Him."  Colt  v.  Mo- 
expressly  stated  not  to  have  happened  Mechen,  6  Johns.  160.  This  case, 
by  lightning.  The  carrier  therefore  in  however,  has  met  the  disapprobHtion 
this  case  is  liable,  inasmuch  as  he  is  of  Mr.  Wallace.  See  the  note  to  Coggs 
liable  for  inevitable  accident."  See  v.  Bernard,  1  Smith,  Lead  Cas.  82. 
also  McArthur  v.  Sears,  21  Wend.  (m)  Smith  v.  Shepherd,  Abbott  on 
190;  Ewart  v.  Street,  2  Bailey,  167;  Shipping,  388  (6th  Am.  Ed.),  was  an 
Fish  V.  Chapman,  2  Geo.  849 ;  Back-  action  brought  against  the  master  of  a 
house  V.  Sneed,  1  Murphey,  178 ;  Mer-  vessel  navigating  the  rivers  Ouse  and 
ritt  V,  Earle,  81  Barb.  88.  Smce  the  Humber  from  Selby  to  Hull,  by  a  per- 
loss,  to  come  within  the  exception  of  son  whose  goods  had  been  wet  and 
the  "  act  ofGod,"  must  happen  without  spoiled.  At  the  trial,  it  appeared  in 
huinanagency,  it  is  of  course  no  excuse  evidence,  that  at  the  entrance  of  the 
for  the  carrier  that  the  loss  was  occa-  harbor  at  Hull  there  was  a  bank  on 
sioned  by  the  act  of  the  third  person,  which  vessels  used  to  lie  in  snlety,  but 
Thus  the  owners  of  a  steamboat,  being  of  which  a  part  had  been  swept  away 
a  common  carrier,  are  liable  for  a  ship-  by  a  great  flood  some  short  time  before 
ment  on  board  of  her,  lost  by  means  of  the  misfortune  in  question,  so  that  it 
a  collision  with  another  vessel  at  sea,  had  become  perfectly  steep,  instead  of 
and  without  fiiult  imputable  to  either,  shelving  towards  the  river ;  that  a  few 
there  being  no  express  stipulation  of  days  afler  this  flood  a  vessel  sunk  by 
any  kind,  between  tlie  owner  of  tlie  getting  on  this  bank,  and  her  mast, 
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lead  to  tLe  conclusion  *  that  it  must  be  the  sole  cause.  *  161 
If,  therefore,  the  carrier  wrongfully  delays  the  trans- 
portation of  goods,  and  they  are  injured  because  of  the  delay 
by  a  flood,  the  carrier  would  be  held  liable,  not  only  because 
the  act  of  God  was,  although  the  proximate^  not  the  sole 
cause,  but  because  such  a  delay  operates  as  a  deviation  in 
marine  insurance,  changing  the  risk,  (n) 

But  whether  the  loss  be  caused  by  excess  or  deficiency  of 
wind,  or  any  other  act  of  God,  if  the  negligence  of  the  car- 
rier mingles  with  it  as  an  active  and  sufficiently  proximate 
cause,  he  is  responsible,  (o)  So  he  is  for  a  loss  by  fire, 
whether  on  land  or  at  sea,  unless  it  is  caused  by  lightning ; 
(j>)  and  this  rule  is  applied  to  steamboats.  (9)     But  the 

which  was  carried  away,  waa  aufrered  supported  by  the  case  of  Smyrl  v.  Nio- 

to  float  in  the  river  tied  to  some  part  Ion,  2  Bailey,  421,  where  it  is  held,  that 

of  the  vessel ;  and  the  defendant,  upon  a  loss  caused  by  a  boat's  running  on  an 

tailing  into  the  hari>or,  struck  against  unknown  **  snag  "  in  the  usual  channel 

the  mast,  which,  not  giving  way,  forced  of  a  river  is  referable  to  tlie  act  of  Gk>d ; 

the   defendant's   vessel   towards    the  and  the  carrier  will  be  excused.    See 

bank,  where  she  struck,  and  would  have  also  Faulkner  ^,  Wright,  Kice,  107; 

remained  safe  liad  the  bank  remained  and  Williams  v.  Grant,  1  Conn.  487. 

in  its  former  situation,  but  on  the  tide  On  the  other  hand,  in  Friend  v.  Woods, 

ebbing,  her  stem  sunk  into  the  water,  6  Gratt.  189,  where  a  common  carrier 

and  the  goods  were  spoiled ;  upon  which  on  the  Kanawha  River  stranded  his 

the  defendant   tendered   evidence   to  boat  upon  a  bar  recently  formed  in  the 

show  that  there  had  been  no  actual  ordinary  channel  of  the  river,  of  the 

negligence.    Mr.  Justice  fTeriM,  before  existence  of  which  he  was  previously 

whom  the  cause  was  tried,  rejected  the  ignorant,  he  was  held  liable  for  damage 

evidence ;  and  he  further  ruled  that  the  done  to  the  freight  on  board  his  boat 

act  of  God,  which  could  excuse  the  d^  And  this  last  case  has  received  the  sup- 

fendant,  must  be  immediate ;  but  this  port  of  Mr.  Wallace,  one  of  the  learned 

was  too  remote ;  and  directed  the  jury  American  editors  of  Smith's  Leading 

to  find  a  verdict  for  the  plain tiflT,  and  Cases.    See  his  note  to  Coggs  v.  Ber 

they  accordingly  did  so.    The  case  was  nard,  1  Smith,  Lead.  Cas.  82.    See  also 

afterwards  submitted  to  the  considera-  Steamboat  Lynx  v.  Kmg,  12  Mo.  272. 

tion  of  the  Court  of  King's  Bench,  who  (n)  Read  v.  Spaulding,  6  Bosw.  896; 

approved  of  the  direction  of  the  learned  same  case,  80  N.  T.  680 ;  Lowe  0.  Moss, 

judge  at  the  trial,  and  the  plaintiff  sue-  12  111.  477 ;  Michaels  v.  N.  Y.  R.  R.  Co. 

oeeded  in  the  cause.    There  does  not  Id.  6A4. 

appear  to  have  existed  in  this  case  any  (0)  Amies  v.  Stevens,  1  Stra.  128 ; 
bill  of  lading,  or  other  instrument  of  Williams  v.  Branson,  1  Murphey,  417 ; 
contract :  and  the  question,  therefore,  Williams  v.  Grant,  1  Conn.  487 ;  Camp- 
depended  upon  general  principles,  and  bell  v.  Morse,  Harp.  L.  468 ;  Clark  v. 
not  upon  the  meanbig  of  any  particular  Barnwell,  12  How.  272 ;  New  Bruns- 
word  or  exception .  Mr.  Justice  Storg^  wick  S.  Co.  v.  Tiers,  4  Zab.  697. 
in  commenting  upon  this  case,  says :  {p)  Forward  v,  Pittard,  1  T.  R.  27 ; 
**  If  the  mast,  which  was  the  immediate  Thorogood  v.  Marsh,  Gow,  106;  Hale 
cause  of  the  loss,  had  not  been  in  the  v.  N.  J.  Steam  Navigation  Co.  15  Conn, 
way  ;  but  the  bank  had  been  suddenly  689,  646 ;  Patter  v,  Flagg,  26  Me.  181 ; 
removed  by  an  earthouake,  or  the  re-  Parsons  v.  Monteath,  18  Barb.  868; 
moval  of  the  bank  haa  been  unknown,  Chevaillier  v,  Straham,  2  Tex.  116; 
and  the  vessel  had  gone  on  the  bank  in  Miller  v.  Steam  Navigation  Cc.  10 
the  osual  manner,  the  decision  would  N.  T.  (6  Seld.)  481. 
have  been  otherwise."  Story  on  Bailm.  (7)  Oilmore  r.  Carman,  1  Sm.  4  M. 
1 517.    And  this  opinion  seems  to  be  279. 
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freezing  of  our  navigable  waters,  whether  natural  or  artifi- 
cial, excuses  the  carrier,  unless  his  negligence  cooperates  in 
causing  the  loss,  (r) 

If  the  goods  are  taken  from  the  carrier  by  legal  process, 
with  no  fault  on  his  part,  he  is  excused  for  non-delivery,  but 

must  give  immediate  notice  to  the  owner,  (rr) 
*  162  *  If  the  goods  have  been  injured  by  such  an  act  of 
Ood,  the  carrier  is  stUl  bound  to  take  all  reasonable 
care  of  them,  to  preserve  them  from  further  injury ;  but  is 
not  bound  to  repair  them  or  have  them  repaired ;  («)  and  if 
practicable  he  should  unpack  the  goods  and  dry  them ;  (t) 
and  for  this  purpose  he  may  open  barrels  and  boxes ;  (u)  but 
he  is  not  bound  to  delay  his  voyage  or  journey  for  that  pur- 
pose, (v) 

The  carrier  is  not  liable  for  any  loss  from  natural  decay  of 
perishable  goods,  such  as  fruit  or  the  like ;  or  the  fermenta- 
tion of  liquors,  or  their  evaporation  or  leakage,  (w)  And  it 
has  been  held,  that  a  carrier  of  animals  is  not  liable  for  in 
jury  to  them,  caused  by  the  peculiar  risks  arising  out  of  their 
own  nature,  to  which  they  are  subject.     He  would  not  be 

(r)  Parsons  v.  Hardy,  14  Wend.  216.  be  expected.    The  jury  found  that  this 

But  the  carrier  is  nevertheless  bound  was  negligence,  and  I  agree  in  their 

to  exercise  ordinary  forecast  in  antici-  verdict '  SJordet  v.  Hall,  4  Bing.  607. 
pating  the  obstruction ;  must  use  the        {rr)  Biiven  r.  Hudson  River  R.  R. 

proper  means  to  overcome  it ;  and  ex-  Co.  86  N.  Y.  408., 
ercise  due  diligence  to  accomplish  the        («)  Charleston  S.  B.  Co.  v.  Bason, 

transportation  he  has  undertaken,  as  Harper,  262. 

soon    as    the   obstruction    ceases    to        (t)  Chouteau  v.  Leech,  18  Penn.  St. 

operate,  and  in  the  mean  time  must  224. 

not  be  guilty  of  negligence  in  the  care        {u)  Bird  v.  Cromwell,  1  Mo.  81. 
of  the  property.    Bowman  v,  Teall,  28        (c)  Steamboat  Lynx  t^.  King,  12  Mo. 

Wend.  806.    See  also  Lowe  v.  Moss,  272. 

12  III.  477.  And  where  damage  was  (w)  Thus,  if  an  action  be  brought 
done  to  a  cargo  by  water  escaping  against  a  carrier  for  negligently  driving 
through  the  pipe  of  a  steam-boiler,  in  his  cart,  so  that  a  pipe  of  wine  was 
consequence  of  the  pipe  having  been  burst  and  lost,  it  will  be  good  evidence 
cracked  by  frost ;  it  was  held,  that  this  for  the  defendant  that  the  wine  was 
was  not  an  act  of  God,  but  negligeuce  upon  the  ferment,  and  when  the  pipe 
in  the  captain,  in  filling  the  boiler  be-  was  burst  he  was  driving  gently.  Per 
fore  tlie  time  for  heating  it,  although  liord  Hok,  in  Farrar  v,  Adams,  Bull, 
it  was  the  practice  to  nil  over  night  N.  P.  60.  See  also  Leach  v.  Baldwin, 
when  the  vessel  started  in  the  morning.  5  Watts,  446 ;  Warden  v.  Greer,  6 
And  Bent,  C  J.,  said:  '*No  one  can  Watts,  424;  Clark  v.  Barnwell,  12 
doubt  that  this  loss  was  occasioned  by  How.  272.  And  wliere  there  is  a  cus- 
negligence.  It  is  well  known  that  torn  to  carry  goods  in  opep  wagons,  of 
frost  will  rend  Iron ;  and  if  so,  the  which  the  sender  had  notice,  the  car- 
master  of  a  vessel  cannot  be  justified  rier  is  not  liable  for  it\juries  caused  by 
in  keeping  water  within  his  boiler  in  rains  during  the  transportation.  Chev* 
the  middle  of  winter,  when  fh>st  may  aillier  v,  Patton,  10  Tex.  844. 
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liable  for  aa  aecident  ariBixig  firom  the  animal's  o\¥n  vicious* 
ness,  or  restiveness,  or  of  that  of  other  animals  transported 
with  it.  In  such  cases  the  cause  of  the  loss  is  a  question  to 
be  determined  by  the  jury,  (aj)  So  far  as  losses  of  this  kind 
are  caused  by  the  operation  of  ntubural  laws,  they  come  within 
the  exception  of  the  "  act  of  God."  But  the  carrier  is  never- 
theless not  excused  if  the  loss  was  caused  also  by  his  de* 
fault,  as  by  bad  stowage,  or  other  negligence.  And  if  he  is 
informed  that  the  goods  are  perishable,  or  should  know  it 
from  the  nature  of  the  goods,  he  is  bound  to  4ise  all  reason- 
able means  and  precautions  to  prevent  the  loss,  (y)  So  if  a 
particular  notice  is  given  him ;  as  by  marking  the  box, 
**  Glass,  this  side  up,"  or  the  like,  he  is  bound  to  take  notice 
and  follow  these  directions.  (2). 

*  LfOsses  by  the  public  enemy  include  those  only  *  163 
which   are  sustained  from  persons  with  whom   the 
State  or  nation  is  at  war ;  and  pirates  on  the  high  seas,  who 
are  ''  the  enemies  of  all  mankind  ; "  (a)  but  not  thieves ;  or 
robbers ;  nor  mobs ;   nor  rioters,  insurgents,  or  rebels.  (() 


(r>  Hall  r.  Renfro,  8  Met  f  Ky.)  61.  ner  and  positioii  required  by  the  notice. 
(y)  Fftirar  r.  Adams,  $upra.  Here  it  ie  in  evidence,  and  not  denied, 
{t)  Thus,  where  a  box  containing  a  that  the  box  was  stowed  in  such  a 
glass  bottle  filled  with  oil  of  clores,  do-  manner  that  the  marked  side  was  not 
BTered  to  a  common  carrier,  wu  kept  up,  and  consequently  the  large 
Barked,  "Glass  — with  care — this  bottle,  which  was  broken  by  «ome 
side  up;  "it  was  heidf  thnX  this  was  a  cause  in  the  passage,  after  it  was 
sufficient  notice  of  the  value  and  nature  stowed  and  before  its  arrival,  bore  its 
of  tlie  contents  to  charge  him  fbr  the  weight  upon  its  side,  and  not  on  ita 
loss  of  the  oil,  occasioned  by  his  disre-  bottom."  Hastings  v.  Pepper,  11  Pidc. 
garding  such  direction.  And  Skaw,  0.  41.  See  also  Sager  v,  Portsmouth 
J.,  said :  "  It  is  not  denied  that  the  box  Railroad  Co.  81  Me.  228 ;  and  Cougar 
was  marked, '  Glass — with  care —  this  v.  Galena  R.  R.  Co.  17  Wis.  477. 
tide  up/  which  was  quite  shfficient  (a)  Story  on  Bailm.  §f  26,  626 ;  An* 
notice  to  the  defendant  that  the  article  gell.  Com.  Car.  §  200.  We  have  vent- 
was  valoable,  and  liable  to  injury  from  ured  to  include  pinttes  within  the  ex- 
roQgh  handling  and  other  causes,  and  oeption  of  "public  enemies,"  on  the 
that  there  was  danger  in  carrying  it  in  authority  of  these  eminent  text-writers. 
any  other  position  than  the  one  indi-  The  cases,  however,  which  they  cite, 
cated  by  the  inscription.  As  the  car-  arose  upon  bills  of  lading,  wliich  con- 
riage  is  a  matter  of  contract,  as  the  tained  the  exception  of  the  ''perils  >f 
•wner  has  a  right  to  judge  for  himself  the  sea ; "  and  the  only  question  made 
what  position  is  best  adapted  to  carry*  in  those  cases  was  whether  a  loss  by 
iaig  goods  of  this  description  with  pirates  came  within  the  latter  ex- 
safety,  and  to  direct  how  they  shall  be  oeption ;  and  the  testimony  of  mer- 
earned,  and  as  the  carrier  has  a  right  chants  was  taken  as  to  the  mercantile 
to  fix  his  own  rate  for  the  carriage,  or  usajge  in  that  respect.  See  Pickering 
vefiise  aitoMther  to  take  the  goods  v.  Berkley,  2  Roll.  Abr.  248;  a.  o. 
with  such  curections,  the  court  are  all  Styles,  182 ;  Barton  v.  WoUiford^ 
cf  miniofn,  that  if  a  carrier  accepts  Comb,  66. 

Boods  for  earriage,  thus  marked,  he  is  {b)  Morse  v.  Slue,  1  Vent.  190,  288. 
oomd  to  earry  tiie  goods  in  the  man* 
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But  this  principle  may  be  affected  by  the  rule  that  robbery 
at  Bca  is  piracy. 


SECTION   VL 

WHO  IS  A  OOHMOK  OABBIBB. 

'  To  determine  who  is  a  common  carrier,  we  adopt  the  defi- 
nition of  Mr.  Chief  Justice  Parker  of  Massachusetts,  "  He 
is  one  who  undertakes,  for  hire,  to  transport  the  goods  of 
such  as  choose  to  employ  him,  from  place  to  place."  ((?)  And 
we  regard  this  as  a  true  definition,  although  in  some  of  the 
States  it  has  been  held,  that  a  wagoner  who  carried  goods  on 
a  special  request,  although  such  carrying  was  not 
*  164  hip  general  business,  but  only  *  occasional  and  inci- 
dental, was  still  a  common  carrier.  ((2)     It  may  some* 

(c)  Dwight  V.  Brewster,  1  Pick.  60,  which  Mr.  Jeremy  (Law  of  Carriers,  4) 

68.    A  similar  definition  is  given  in  has  taken  from  Gisboum  v.  Hurst,  1 

Robertson  v,  Kennedy,  2  Dana,  430;  Salk.  249  [see  preceding  note],  which 

Elkins  V.  Boston  &  Maine  R.  R.  Co.  8  was  the  case  oi  one  who  was  at  first 

Foster  (N.  II.),  275;  Mershono.  Hoben-  not  thought  to  be  a  common  carrier, 

sack,  2  N.  J.  878.    8o  in  Gisboum  v.  only  because  he  had,  ybr  $ome  small  time 

Hurst,  1  Salk.  249,  it  was  resolyed,  before,  brought  cheese  to  London,  and 

that  *'  any  man  undertaking  for  hire  to  taken  such  goods  as  he  could  get  to 

carry  the  goods  of  all  persons  indif-  carry   back   into   the   country,  at   a 

ferently  is  a  common  carrier."  reasonable  price ;  but  the  goods  having 

{d)  Gordon  v.  Hutchinson,  1  W.  &  been  distrained  for  the  rent  of  a  bam, 

8.  285.    In  this  case  the  defendant,  into  which  he  had  put  his  wagon  for 

being  a  farmer,  applied  at  the  store  of  safe-keeping,  it   was  finally  resolved 

ttie  plaintiff*,  for  the  hauling  of  goods  that  any  man  undertaking  to  carry  the 

from   Lewistown  to   Bellefonte,  upon  goods  of  all  persons  indifferently,  is,  as 

his    return    from    the   former   place,  to  exemption  from  distress,  a  common 

wiiere  he  was  going  with  a  load  of  carrier.    Mr.  Justice  -Story  has  cited 

iron.    He  received  an  order  and  loaded  this  case  (Commentaries  on  Bailments, 

the   goods.    On   the   way,   the   head  822),  to  prove  that  a  common  carrier 

came  out  of  a  hogshead  of  molasses,  is  one  who  holds  himself  out  as  ready 

and  it  was  wholly  lost ;  and  this  action  to  engage  in  the  transportation  of  goods 

was  brought  to  recover  the  price  of  it.  for  hire  as  a  business,  and  not  as  a 

The  defendant  contended  that  he  wa«  casual  occupation   pro   hoc  vice.    My 

not  subject  to  the  responsibilities  of  a  conclusion  from  it  is  difibrent.    I  take 

common  carrier,  but  only  answerable  it  a  wagoner  who  carries   goods  for 

for  negligence,  inasmuch  as  he  was  hire  is   a   common   carrier,  whether 

only  employed   occasionally  to  carry  transportation    be    his   principal    and 

for  hire.    But  the  learned  judge  before  direct  business,  or  an  occasional  and 

whom  the  case  was  tried  instructed  the  incidental  employment.    It  ia  true,  the 

jury  that  be  was  liable  as  a  common  court  went  n»  fturther  than  to  say  the 

carrier.    And  the  Supreme  Court  held  wagoner  was  a  common  carrier,  as  to 

the  instmction  to  be  correct     Gibson,  the  privilege  of  exemption  from  dis- 

C.  J.,  said :  "  The  best  definition  of  a  tress ;  but  his  contract  was  held  not  to 

common  carrier,  in  its  application  to  be  a  private  undertaking,  as  the  court 

the  business  of  this  country,  is  that  was  at  first  inolined  to  consider  it,  but 
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times  be  difficult  to  draw  the  line  ;  and  more  difficult 

*  in  this  country  than  elsewhere,  where  men  so  often  *  165 

a  pubUc  engagement  by  reason  of  his  In  Pennsjlvania  we  had  no  carriers 
readiness  to  carry  for  any  one  who  exclusiyely  between  particular  places, 
would  employ  him,  without  regard  to  before  the  establishment  of  our  pub- 
his  other  arocations;  and  he  would  lie  Lines  of  transportation;  and, 
consequently  not  only  be  entitled  to  according  to  the  English  principle, 
the  privileges,  but  be  subject  to  the  we  could  have  had  no  common 
responsibilities  of  a  common  carrier;  carriers,  for* it  was  not  pretended  that 
indeed,  they  are  correlative,  and  there  a  wagoner  could  be  compelled  to 
it  no  reason  why  he  should  enjoy  the  load  for  any  part  of  the  continent.  But 
one  without  being  burdened  with  the  the  policy  of  holding  him  answerable 
other.  Chancellor  Kent  (2  Com.  597)  as  an  insurer  was  more  obyiously  dio* 
states  the  law,  on  the  authority  of  tated  by  the  solitary  and  mountainous 
Robinson  o.  Dunmore,  2  B.  &  P.  416,  regions  through  which  his  course  for 
to  be,  that  a  carrier  for  hire  in  a  par-  the  most  part  lay,  than  it  is  by  the 
Uculat  ease,  not  exercising  the  business  frequented  thoroughfares  of  England, 
of  a  common  carrier,  is  answerable  only  But  the  Pennsylvania  wagoner  was  not 
for  ordinary  neglect,  unless  he  assume  always  such  even  by  profession.  No 
the  risk  of  a  common  carrier  by  ex-  inconsiderable  part  of  the  transporta- 
press  contract ;  and  Mr.  Justice  Story  tion  was  done  by  the  farmers  of  the 
(Com.  on  Bailments,  298),  as  well  as  interior,  who  took  their  produce  to  Phil- 
the  learned  annotator  on  Sir  William  adelphia  and  procured  return  loads  for 
Jona'  Essay  (Law  of  Bailm.  108  d,  n.  8),  the  retail  merchants  of  the  neighbor- 
does  the  same  on  the  authority  of  the  ing  towns ;  and  many  of  them  passed 
same  case.  There,  however,  the  de-  by  their  homes  with  loads  to  Pittsburg 
iendant  was  held  liable,  on  a  special  or  Wheeling,  the  principal  points  of 
contract  of  warranty,  that  the  goods  embarkation  on  the  Ohio.  But  no  one 
should  go  safe ;  and  it  was  therefore  supposed  they  were  not  responsible  as 
not  material  whether  he  was  a'  general  common  carriers ;  and  they  always 
carrier  or  not.  The  judges  ind^d  said  compensated  losses  as  such.  They 
that  he  was  not  a  common  carrier,  but  presented  themselves  as  applicants  for 
one  who  had  put  himself  in  the  case  employment  to  those  who  could  give 
of  a  common  carrier  by  his  agreement ;  it ;  and  were  not  distinguishable  in 
vet  even  a  common  carrier  may  restrict  their  appearance  or  in  the  equipment 
his  responsibility  by  a  special  accent-  of  their  teams  from  carriers  by  profios- 
ance  of  the  goods,  and  may  also  make  sion.  I  can  readily  understand  why  a 
himself  answerable  by  a  special  agree-  carpenter  encouraged  by  an  employer 
ment  as  well  as  on  the  custom.  The  to  undertake  the  job  of  a  cabinet- 
question  of  carrier  or  not  therefore  did  maker,  shall  not  be  bound  to  bring  the 
not  necessarily  enter  into  the  inquiry,  skill  of  a  workman  to  the  execution  of 
and  we  cannot  suppose  the  judges  gave  it ;  or  why  a  farmer  taking  his  horses 
it  their  principal  attention.  But  rules  from  the  plough,  to  turn  teamster  at 
which  have  receired  their  form  fh>m  the  solicitation  of  his  neighbor,  shall 
the  business  of  a  people  whose  occupa-  be  answerable  for  nothing  less  than 
tions  are  definite,  regular,  and  fixed,  good  faith  ;  but  I  am  unable  to  under- 
must  be  applied  with  much  caution,  stand  why  a  wagoner,  soliciting  the 
and  no  tittle  qualification,  to  the  bosi-  employment  of  a  common  carrier,  shidl 
ness  of  a  people  whose  occupations  are  be  prevented  by  the  nature  of  any 
rague,  desultory,  and  irregular.  In  other  employment  he  may  sometimes 
England,  one  who  holds  himself  out  as  follow  from  contracting  the  responsi- 
a  general  carrier  is  bound  to  take  em-  bility  of  one.  What  has  a  merchant 
ploy  ment  at  the  current  price ;  but  it  to  do  with  the  private  business  of  those 
will  not  be  thought  that  he  is  bound  to  who  publicly  solicit  employment  from 
do  BO  here.  Nothing  was  more  com-'  himi  They  offer  themselves  to  him 
nion  formeriy  than  for  wagoners  to  lie  as  competent  to  perform  the  service  re- 
by  in  Philatlelphia  for  a  rise  of  wages,  quired,  and,  in  the  absence  of  express 
In  EngUnd  the  obligation  to  carry  at  reservation,  they  contract  to  perform 
request  upon  the  carrier's  particular  it  on  the  usual'  terms,  and  under  the 
route  is  the  criterion  of  the  profession,  usual  responsibility.  Now,  what  is  the 
but  it  is  certainly  not  so   with  ns.  ease  here  1    The  defendant  is  a  farmer, 
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engage  in  a  variety  of  employments;    but   that  the   rule 
of  law  is  as  we  have  stated  we  cannot  doubt. 

bnt  hat  oocaaionally  done  jobs  as  a  car-  carriers.    See  Moses  v.  Noiris,  4  N.  H. 

rier.     That,  however,  is  immaterial.  804;  Tiimey  i;.  Wilson,  7  Terg.  840; 

He  applied  for  the  transportation  of  Craig  v.   Childress,  Peck,   270;    Mc- 

these  goods,  as  a  matter  of  business,  Clures  v.  Hammond,  1  Bay,  99.     But 

and,  consequently,  on  the  usual  oondi-  it  would  seem  to  be  an  insuperable  ob- 

tions.    His  agency  was  not  sought  in  jection  to  all  these  cases,  that  they 

consequence  of  a  special  cenfldence  re-  exclude  from  the  common  carrier  on» 

posed  in  him  — there  was  nothing  spe-  of  his  most  important  characteristicsy 

oial  in  the  case  — on  the  contrary,  the  namely,  his  duty  to  carry  for  all  who 

employment  was   sought  by  himself,  may  wish  to  employ  him ;  for  it  is  con- 

and  there  is  nothing  to  show  that  it  ceded  in  several  of  them  that  the  indi- 

was  given  on  terms  of  diminished  re-  vidual  whom  they  hold   liable  as  a 

sponsibility."    It  will  be  seen,  that  the  common  carrier,  was  under  no  obliga- 

iearned  Ciiief  Justice  places  consider*  tion  to  undertake  the  carrying  in  qnes- 

able  reliance  upon  the  fact,  that  the  tion,  unless  he  had  chosen  so  to  do. 

defendant  applied  to  the  plaintiff  to  get  The  case  of  Chevaillier  v.  Straham,  2 

the  goods  to  carry;   and  it  is  by  no  Tex.  116,  may  be  thought  to  &vor 

means  certain  that  the  decision  would  views  similar  to  those  declared  in  the 

have  been  the  same,  if  the  application  cases  already  cited,  but  we  think  it 

bad  come  from  the  plaintiff.    But  we  does  not.     It  appeared  in  that  case 

are  not  aware  of  any  other  case  in  that  the  defendant  s  principal  business 

which  such  a  distinction  is  taken.    The  was  farming,  but  that  at  a  certain  pe- 

decision  receives  support,  however,  in-  nod  of  the  year,  known  as  the  hauling 

dependently  of  this  distinction,  from  season,  he  engaged  in  the  forwarding 

the   case  of  McClure  v,  Richardson,  business,  and  ran  his  wagon  whenever 

Rice,  215.    In  that  case  the  defendant  he  met  with  an  opportunity.     Under 

was  the  owner  of  a  boat,  in  which  he  these  circumstances,  he  was  htld  liable 

was  accustomed  to  carry  his  own  cot*  as  a  common  carrier.     And  the  court 

ton  to  Charleston  ;  and  occasionally,  said :  **  From  a  comparison  of  the  va- 

when  he  had  not  a  load  of  his  own,  to  rious  authorities,  to  which    we   have 

take   for  his  neighbors,  they  paying  referred  for  the  distinguishing  charao- 

freight  for  the  same.    One  How2er  was  teristics  of  both  common  and  private 

the  master  or  pairoon  of  the  boat,  and  carriers,  it  may-  be  laid  down  as  a 

the  general  habit  was,  for  those  who  rule,  that  all   persons  who   transport 

wished  to  send  their  cotton  by  the  de-  goods  from  place  to  place,  for  hire,  for 

fendant's  boat  to  apply  to  the  defend-  such  persons   as   see   fit   to   employ 

ant   himself.      On   this  occasion   the  them,  whether  usually  or  occasionally, 

Sitroon  had  been  told  to  take  Col.  whether  as  a  principal  or  an  incidental 
oodwin's  and  Mr.  Dallas's  cotton,  and  subordinate  occupation,  are  com- 
which  he  had  done,  when  the  plaintiff  mon  carriers  and  incur  all  their  reepon* 
applied  to  Howzer,  in  the  absence  of  sibilities.  There  are  no  grounds  in 
the  defendant  to  take  on  board  ten  reason  why  the  occasional  carrier,  who 
bales  of  his  cotton,  asking  him  if  it  periodically  in  every  recurring  vear, 
was  necessary  to  apply  to  the  defend-  abandons  his  other  pursuits,  ana  as- 
ant  himself,  to  which  Howzer  replied  sumes  that  of  transporting  goods  for 
that  he  thought  not,  and  received  the  the  public,  should  be  exempted  from 
cotton  ;  it  was  heJd,  that,  under  the  cir-  any  of  the  risks  incurred  by  those  who 
cumstanoes,  the  defendant  was  bound  make  tlie  carrying  business  their  con- 
by  the  act  of  Howzer,  as  being  within  stant  or  principal  occupation.  For  the 
the  general  scope  of  the  authority  con-  time  being  he  shares  all  the  advantages 
f erred  upon  him,  by  placing  him  in  the  arising  ftom  the  business  ;  and  as  the 
situation  of  master  of  the  boat,  and  extraordinary  responsibilities  of  a  oom- 
that  the  defendant  was  consequently  *n<m  carrier  are  imposed  by  the  policpr 
chargeable  as  a  common  carrier  for  any  and  not  the  justice  of  the  law,  this 
loss  of,  or  damage  to,  the  plaintiff's  cot-  policy  should  be  uniform  in  its  opera- 
ton.  —  So,  too,  it  has  been  laid  down  in  tion  —  imparting  equal  benefits,  and 
general  terms,  in  several  cases,  that  all  inflicting  the  like  bunlens,  upon  all  who 
persons  carrying  goods  for  hire  come  assume  the  capacity  of  puUic  carriers, 
snder  tlie  denomination  of  common  whether  temporarily  or  permanently 
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*  We  regard  truckmen,  porters,  and  the  like,  who  •  168 
ondertake  generally  to  carry  goods  from  one  part  of 

periodically  or  continuoufly."    It  will  0eDted,  and  despatched  one  Asia  with 

be  seen,  therefore,  that  the  onlj  quee-  hia  team  for  the  purpose,  with  spedal 

tion  with  the  court  in  this  case  was,  instructions  to  bring  nothing  for  any 

whether  it  was  neoessair  to  constitute  other  person  ;  and  if  Dows'  {^kkSs  were 

cue  a  common  carrier  that  he  should  not  ready,  to  come  back  empty.    He 

hold  himself  out  as  such  continuously,  brought  two  loads  and  returned  for  a 

or  whether  it  was  sufUcient  if  he  held  third,  under  the  same  instructions,  re- 

himsetf  out  as  such  during  a  certain  peateid  again  and  again.    But  Dows' 

period  of  the  year.    And  there  would  third  load  not  being  ready,  instead  of 

certainly  seem  to  be  no  reason  why  one  returning  empty,  as  he  was  directed  to 

who  holds  himself  out  to  the  public  as  do,  he  applied  to  the  plaintiffs  for  a  load, 

a  common  carrier,  for  a  oertain  season  which  they  furnished  him,  to  be  carried 

in  the  year,  should  not  be  liable  as  to  Frankfort,  in  Herkimer  county.    He 

each.     We  think  it  is  obvious,  from  arrived  at  Schenectady  late  at  night 

the  fkcts  and   circumstances   of  this  The  next  morning  it  was  discovered 

case,  that  the  defendant  had  held  him-  that  one  of  the  boxes  had  been  broken 

self  out  to  the  public  in  such  a  manner  open,  and  a  part  of  the  goods  stolen, 

that  he  would  have  incurred  a  liability  The  defendant  disavowed  all  respond- 

if  he  had  refused  to  carry  for  any  one  bility  for  the  goods,  before  it  was  dis- 

who  wished  to  employ  him  during  the  covered  that  any  of  them  had  been 

•eason  in  question ;  and  the  court  Md  taken,  and   declared   that   Asia   had 

him  to  be  a  common  carrier  on  thia  violated   his   express   instructionB    in 

ground,    and   carefully    distinguished  bringing  them.    Upon  these  facts  the 

btm  from  one  who  undertakes  to  carry  court  hSd  that  the  defendant  was  not 

for  hire  in  a  particular  instance  and  liable.    Sutherland,  J.,  said :  "  The  de- 

under   a    special    contract.     On    the  fendant  stood  upon  the  same  footing  as 

wh<^,  it  seems  to  be  clear  that  no  one  though  he  had  never  been  engaged  in 

can  be  considered  as  a  common  carrier,  the  forwarding  business.    He  had  aban- 

imless  he  has  in  some  way  held  him-  doned  it  entirely  certainly  one  tfectr,  and, 

■elf  out  to  the  public  as  a  carrier,  in  according  to  the  weight  of  evidence, 

each  a  manner  as  to  render  him  liable  four  years  previous  to  this  transaction. 

to  an  action  if  he  should  refUse  to  carry  He  makes  a  special  contract  with  Dows 

lor  any  one  who  irished  to  employ  him.  to  bring  goods  for  him  from  Albany, 

That  auch  Is  the  true  test,  see  «—  v.  and  gives  his  teamster  express  instruc- 

Jackson,  1  Hayw.  (N.  C.)  14;  Fish  v.  tions  to  bring  goods  for  no  one  else 

Chapman,  2  Geo.  849 ;  Samms  v.  Stew-  He  was  acting  under  a  special  contract, 

art,  20  Ohio,  60.    In  Fish  p.  Chapman,  and  not  in  the  capacity  of  a  common 

Mr.  Justice  Nubet  declares  that  Gordon  carrier.    Is  he  then  responsible  for  the 

V.  Hutchinson,  is  opposed  to  the  prin-  act  of  his  servant,  done  in  violation  of 

ciples  of  the  common  law,  and  its  rule  his  instructions,  and  not  in  the  ordinary 

wholly  inexpedient.    The  case  of  Sat-  course  of  the  business  in  which  he  was 

teriee  v.  Groat,  I  Wend.  272,  is  also  a  employed  ?    If  a  farmer  send  his  sei^ 

very  important  one  upon  this  point,  vant  with  a  load  of  wheat  to  market. 

It  appeared    that  the  defendant  had  and  he,  without  any  instructions  from 

been  a  common  carrier  between  Sche-  his  master,  applies  to  a  merchant  for  a 

sectady  and  Albanv,  previous  to  1819.  return  load,  and  absconds  with  it,  is  the 

He  th^  sold  out  all  his  teams  but  one,  master  responsible  1    Most  clearly  not. 

which  he  kept  for  agricultural  purposes  It  was  an  act  beyond  the  scope  of  the 

OD  his  farm.    One  witness,  however,  general  authority  of  the  servant,  quoad 

testified  that  the  defendant  employed  noc,  therefore  he  acted  for  himself,  and 

his  team  in  the  carrying  and  forward-  on  his  own  responsibility,  and  not  for 

ing  busineea,  as  occasions  oflbred,  until  his  employer."   And  in  Kimball  o.  Rut- 

im  or  1828.    But  subsequent  to  thst  land  and  Burlington  R.  R.  Co.,  26  Vt. 

period,  there  was  no  evidence  of  his  247,  which  was  an  action  against  the 

carrying  or  forwarding  a  single  load,  defendants,  seeking  to  charge  them  as 

witil  April,  1824,  when  one  John  Dows  oommon  carriers  for  the  non -delivery 

applied  to  him  to  bring  some  loads  for  in  good  order  of  certain  cattle  put  on 

htm  fit>m  Albany  to  Schenectady,  to  board   their  cars  by  the  plaintiff;  at 

whkii  the  defendaiit  reluctantly  oon-  Brandon,   Vt.,  to  be  transported   to 
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*  167  a  city  to  another  as  *  common  carriers ;  although  this 

seems  to  be  doubted,  (e)     That  wagoners  and  team* 

Cambridge,  Mass.  It  wa«  objected,  dence  tending  to  show  that  the  defend- 
that  although  the  defendants  were  com-  ant  had  been  in  the  habit  of  haoling 
mon  carriers  of  passenger's  freight  and  for  hire,  in  the  town  of  Bnidenburg^ 
baggage,  they  were  not  common  car-  for  erery  one  who  applied  to  him,  with 
riers  of  cattle.  But  Isham^  J.,  who  de-  an  ox  team,  driven  by  his  slave ;  that 
livered  the  opinion  of  the  court,  said :  he  had  undertaken  to  haul  for  the 
"  It  is  immaterial  whether  transporta^  plaintiff  the  llogshead  in  question,  and 
tion  of  cattle  is  reguUted  as  their  (de-  that  after  the  defendant's  slave  had 
fendants')  principal  employment,  or  placed  the  hogshead  on  a  slide,  for  the 
whether  it  is  incidental  and  subordi-  purpose  of  haiHing  it  to  the  defendant's 
nate ;  the  fact  that  they  had  under-  store,  the  slide  and  hogshead  slipped 
taken  such  transportation  for  hire,  and  into  the  river,  whereby  the  sugar  was 
for  such  persons  as  chose  to  employ  spoiled.  Under  these  circumstances, 
them,  establishes  their  relation  as  com-  the  court  hddy  that  the  defendant  was 
mon  carriers,  and  with  it  the  duties  and  liable  as  a  common  carrier.  And 
obligations  that  grow  out  of  it."  And  NicholSt  J.,  said  :  "  Every  one  who 
see  Russell  r.  Livingston,  19  Barb.  846.  pursues  the  business,  of  transporting 
But  individuals  engaged  in  the  express  goods  for  liire,  for  the  public  generally, 
business,  namely,  in  forwarding  goods  is  a  common  carrier.  According  to  the 
and  packages  from  place  to  place  for  most  approved  definition,  a  common 
hire  in  vessels  and  conveyances  owned  carrier  is  one  who  undertakes  for  hire 
by  others,  are  not  common  carriers,  or  reward  to  transport  the  gocKls  of  all 
Hersfield  v.  Adams,  19  Barb.  677.  The  such  as  choose  to  employ  him,  from 
case  of  Harrison  v.  Hoy,  Miss.  396,  ap-  place  to  place.  Draymen,  cartmen, 
preaches  in  its  law  the  case  of  Gordon  and  porters,  who  undertake  to  carry 
t*.  Hutchinson.  goods  for  hire,  as  a  xjommon  employ- 
{e)  In  Brind  0.  Dale,  8  C.  &  P.  207,  ment,  fh>m  one  part  of  a  town  to 
Lord  Abinger  expressed  the  opinion  at  another,  come  within  the  definition. 
nisi  prias,  that  a  town  carman,  whose  So  also  does  the  driver  of  a  slide  with 
carts  ply  for  hire  near  the  wharves,  and  an  ox  team.  The  mode  of  transport- 
who  lets  them  by  the  hour,  day,  or  job,  ing  is  immaterial."  And  in  Ingate  v. 
is  not  a  common  carrier.  The  correct-  Christie,  8  Car.  &  K.  61,  where  the  de- 
ness  of  this  opinion  is,  however,  se-  fendant,  who  was  a  lighterman,  carrying 
verely  questioned  by  Mr.  Justice  Ston^,  goods  from  wharves  to  ships  for  any- 
"  What  substantial  distinction  is  there,"  body  who  employed  him,  was  sued  for 
says  he,  **  in  the  case  of  parties  who  ply  100  cases  of  ngs,  lost  by  reason  of  the 
for  hire  in  the  carriage  of  goods  for  all  lighter  containing  them  being  run  down 
persons  indifferently,  whether  the  goods  by  a  steamer,  and  Mr.  Justice  Story^e 
are  carried  from  one  town  to  another,  cr  opinion,  as  stated  above,  was  cited  for 
from  one  place  to  another  within  the  the  plaintiffs.  Alderton,  B.,  said  :  "  Mr. 
same  town  ?  Is  there  any  substantial  Justice  Story  is  a  great  authority,  and, 
difference  whether  the  parties  have  if  we  would  but  adhere  to  principle,  the 
fixed  termini  of  their  business  or  not,  law  would  be  what  it  ought  to  be,  a 
if  they  hold  themselves  out  as  ready  science.  There  may  be  cases  on  all 
and  willing  to  carry  goods  for  any  per-  sides,  but  I  will  adhere  to  principle,  if 
sons  whatsoever,  to  or  from  any  places  I  can.  If  a  person  holds  nimself  out 
in  the  same  town,  or  in  different  to  carry  goods  for  every  one  as  a  bosi- 
towns  ?  '*  See  Storv  on  Bailm.,  §  496,  ness,  and  he  thus  carries  fh>m  Ute 
n.  1.  So,  too,  the  law  was  expressly  wharves  to  the  ships  in  the  harbor,  he 
adjudged,  agreeable  to  what  we  have  is  a  common  carrier,  and  if  the  defend- 
stated  in  the  text,  in  Robertson  v.  Ken-  ant  is  a  common  carrier,  he  is  liable 
nedy,  2  Dana,  480.  That  was  an  ac-  here.  There  must  be  a  verdict  for  the 
tion  against  the  defendant  for  the  loss  plaintiff."  'The  same  rule  was  applied 
of  a  hogshead  of  sugar,  which  lie,  as  a  by  Lord  CampMl  to  a  person  who  ool- 
commofi  carrier,  had  undertaken,  for  a  lected  goods  in  town  to  go  by  railway, 
reasonable  compensatio  i,  to  carry  from  but  he  himself  carried  them  only  to 
the  bank  of  the  river  >n  Bradenburg  the  railway  station.  Hellaby  v.  Wea- 
to  the  plaintiff's  store  in  the  same  town,  ver,  17  Law  Times,  July  8,  1851,  sit- 
At  tlie  trial,  the  plaintiff  introduced  evi-  tings  in  London  lUter  Trinity  term. 
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sters  who  cany  goods  from  one  city  to  another  are  so,  is  cer- 
tain. 

*  Proprietors  of  stage*coaches  are  not  common  car-  *  168 
riers  of  goods  necessarily ;  but  are  so  if  they  usually 
carry  goods  other  than  those  of  their  passengers,  and  hold 
themselves  out  as  carrying  for  all  who  choose  to  employ 
them.  (/)    So  where  money  had  been  paid  in  three  in- 
stances to  the  conductor  of  a  horse-railway  company  for  carry 
ing  merchandise,  this  was  held  to  be  evidence  to  a  jury  that 
the  company  had  assumed  the  business  of  common 
carriers.  ( jf )     Perhaps  the  tendency  *  of  adjudica-  *  169 
tion  now  is,  to  put  sts^e-coaches  on  the  footing  of 
common  carriers,  as  to  the  goods  or  parcels  they  cany,  (g) 

They  are  undoubtedly  common  carriers  of  passengers  on 

(/)  "If  a  coachman  oommonly  carry  althoagh  he  may  in  fact  have  taken  all 

goods,  and  take  money  for  so  doing,  he  that  was  ofiered,  as  a  matter  of  conven- 

will  be  in  the  same  case  with  a  com-  ience ;    or  that  he  ever  held  himself 

mon  carrier,  and  is  a  carrier  for  that  out  as  ready  to  engage  in  the  transport 

purpose,  whether  the  goods  are  a  pas-  tation  of  whatever  was  requested,  not- 

senger's  or  a  stranger  s."     Per  Jones,  withstanding  it  may  have  been  usual 

J.,  in  LoTett  v.  Hobbs,  2  Show.  127.  for  him  and  other  drivers  to  carry  it. 

See  also  to  the  same  point,  Dwight^v.  This  was  not  his  general  employment, 

Brewster,    1    Pick.  60 ;    Bechman   v.  and  there  is  nothing  to  show  tliat  he 

Shouse,  5  Rawle,  179 ;  Clark  v.  Fax-  would  have  been  liable  had  he  refused 

ton,  21  Wend.  168 ;  Jones  v,  Voorhees,  to  take  this  money,  especially  as  he 

10  Ohio,  146 ;   Merwin  o.  Butler,  17  was  in  the  service  of  another,  and  as 

CSoan.  Idis.    But  in  Shelden  v,  Robin-  such  servant  might  have  had  duties  to 

•on,  7  N.  H.  167,  it  was  held,  that  the  perform  inconsistent  with  the  duty  of 

driver  of  a  stago-coach,  in  the  generid  a  common  carrier.    The  amount  to  be 

employ  of  the  proprietors  of  the  coach,  paid  for  transportation,  is  also  to  be 

and  in  the  habit  of  transporting  pack-  considered.    A  common  carrier  is  an 

agea  of  money  for  a  small  compensa-  insurer,  and  entitled  to  be  paid  a  pre- 

tion,    which    was   uniform    whatever  mium  for  his  insurance.     There  being 

might  be  the  amount  of  the  package,  no  evidence  that  any  compensation  was 

was  a  bailee  for  hire,  answerable  for  agreed  on  between  these  parties,  it  is 

ordinary  negligence,  and  not  subject  to  to  be  presumed  that  the  usual  compen- 

the  re8pon8U>iltties  of  a  common  car-  sation  was  to  be  paid.    The  plainti^ 

rier ;  there  being  no  evidence  to  show  might  have  relied  on  the  usage,  upon  a 

him  a  common  carrier,  fiirther  than  the  claim  of  payment.     And  as  the  sum 

fact  that  he  took  snch  packages  of  was    small    and    uniform,    whatever 

mon^  as  were  offered.    Par&r,  J.,  might  be  the  amount  of  money,  it 

thus  stated  the  grounds  of  the  decision,  would  seem  very  clear  that  no    one 

**  It  has  not  been  suggested  that  the  committing  a  package  of  money  to  the 

proprietors  are  liable  in  this  case ;  and  defendant  under  such  circumstances, 

the  erideDce  does  not  show  the  defend-  and    without  any  special  agreement, 

ant  a  common  carrier;  it  does  not  show  could  have  considered  him  an  insurer 

him  to  have  exercued  the  business  of  of  8afety."    See  also  Bean  o.  Sturte- 

carrying  pack^ee  as  a  public  employ-  vant,  8  N.  H.  146. 
ment,  tecause  his  public  employment        {ff)  Levi  v.  Lynn,  &c  R.  U.  Co.,  11 

was  that  of  a  driTer  of  a  stage-coach,  Allen,  800. 

in  the  employ  of  others.    It  does  not        {g)  Peixotti  v.  McLaudblin,  1  Strob. 

riiow  that  he  erer  undertook  to  carry  L.  468.  See  also  Cohen  v.  Frost,  2  Dueri 

goods  or  money  for  persons  generally,  886. 
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their  regular  route.  But  the  rule  that  common  carriers  of 
passengers  are  not  liable  for  injuries  caused  entirely  without 
fault  on  their  part  (which  is  fuUy  considered  po9t^  sect. 
14th,  of  this  chapter),  has  been  applied  to  stage-coaches.  (p$r) 
In  the  reign  of  James  I.  the  responsibilities  of  a  common 
carrier  of  goods  by  land  were  held  to  be  applicable  to  a  barge-* 
man  ;  (A)  and  it  has  been  declared  that  there  is  no  difference 
between  the  carrier  by  land  and  the  carrier  by  water,  (s) 
Perhaps  this  assertion  is  too  broad  ;  but  the  weight  of  author- 
ity in  this  country  seems  to  have  determined  that  a  common 
carrier  of  goods  by  water  is  responsible  for  all  losses  except 
for  those  caused  by  the  public  enemy,  or  by  those  causes 
provided  for  by  express  contract,  (y)  Canal  boatmen  are 
such  carriers,  (i)  and  cannot  seU  property  sent  by  them  to 
market  without  express  authority  fi*om  the  owner.  (Z)  So 
are  boatmen  on  our  rivers,  (m)  Ferrymen  are  not  common 
carriers  of  goods  necessarily;  but  generally  become  so  by 
usage,  (n)  And  this,  although  it  be  a  private  ferry,  not 
established  by  the  authority  of  the  State,  (o)  And  if  it  be  a 
public  ferry,  and  the  tolls  are  regulated  by  law,  and  the  ferry- 
man is  appointed  by  the  State  executive,  and  gives  bonds 

{gg)  Aston  v.  Heavan,  1  Sneed,  220 ;  26  Me.  181 ;  Hastings   t^.  Pepper,    11 

Jones  V.  Bo^ce,  1  Starkie,  498  ;  Ingalls  Pick.  41 ;   Allen  v.  Sewall,  2  Wend. 

V.  Bills,  9  Mete.  1.    See  a  peculiar  case,  827 ;    s.  c.  6   id.  886 ;    McArthur  n. 

in  which  the  owners  of  a  stage-coach  Sears,  21  id.  190,  overruling  Aj^mar  v. 

were  hdd  liable  for  the  acts  of  ferry-  Astor,  6  Cowen,  266 ;  Commaader-in* 

men  who  were  taking  the  coach  across  Chief,  1  Wallace,  48. 

the    water,   McLean   v.  Burbank,  11  {k)  Harrington  v.  Lylos,  2  NotI  & 

Minn.  277.  McC.    88 ;    DeMott   v.    Laraway,    14 

{h)  Rich  V.  Kneeland,  Cro.  J.  (11  Wend.  225;  Parsons  v.  Hardy,  id.  216; 

Jac.  1),  880 ;  s.  o.  Hob.  17.  Spencer  v.  Daggett,  2  Vt.  92. 

(i)  Per  BidUfj  J.,  in  Proprieters  of  (/)  Arnold  v.   Halenbake,  6  Wend. 

TiHent  Nayiration  Co.  p.  Wood,  8  Esp.  88. 

127;  8.  c.  4  Dougl.  287 ;  and  per  Stoiy,  (m)  Gordon   v.   Buchanan,  6  Yerg. 

J.,  in  King  v.  Shepherd,  8  Story,  860.  71 ;  Tumey  v,  Wilson,  7  id.  841. 

{j)  Thus,  in  Elliott  v.  Rossell,   10  (n)  Smith  v.  Seward,  8  Penn.  St. 

Johns.  1,  it  was  held,  that  masters  and  842;  Pomeroy  v.  Donaldson,  6  Mo.  86; 

Owners  of  vessels,  who  undertake  to  Cohen  v.  Hume,  1  McCord,  489 ;  Fisher 

carry  goods  for  hire,  are  liable  as  com-  v,  CUsbee,  12  lil.  844.    See,  as  to  the 

mon  carriers,  whether  the  transporta-  duties  of  ferrymen  in  the  preparation 

tion  be  from  port  to  port  within  the  and  management  of  their  boats,  Wil- 

State,   or  beyond    sea,    at   home   or  loughby  v.  Horridge,  16  B.  L.  &  £. 

abroad ;  except  so  far  as  they  are  ex-  487 ;  a.  o.  12  C.  B.  742;  White  v.  Win* 

empted  by  the  exceptions  in  the  con-  nisimmet  Co.  7  Cush.  166.    See  also 

tract  of  charter-party,  or  bill  of  lading,  Wilson  v,  Hamilton,  4  Ohio  St  722; 

or   by    statute.     See   also    Kemp   v,  Griffith  v.  Cave,  22  Cal.  684. 

Coughtry,  11  Johns.  107 ;   Crosby  p.  (o)  Littleijohn  v.  fones,  2  McMullanb 

Fttch,  12  Conn.  410;  Parker  v.  Flagg,  866. 

[184] 


CH.  XI.]  BAILHXNT.  *  169 

wjtli  BUieties,  this  does  not  prevent  the  liabilities  of  a  com* 
mon  carrier  from  attaehing  to  him.  (jt?) 

Steamboats  are  the  most  coinmon  kind  of  inland  cairiers 
by  water  at  the  present  day ;  and  ihey  are  undoubt- 
edly common  *  carriers  of  goods,  if  they  fall  within  *  170 
the  general  definition.  But  they  may  be  carriers  of 
passengers  only.  And  they  may  be  carriers  of  only  cue  par* 
ticular  kind  of  goods  and  merchandise.  And  where  a  limita- 
tion of  their  business  of  this  kind  is  declared  by  them,  and 
made  known  to  a  part^  dealing  with  tiiem,  their  liaUlity  is 
limited  accordingly,  (jq)  And  a  steamboat  which  is  usually 
a  common  carrier,  and  is  employed  in  towing  a  vessel,  is  not, 
as  to  this,  a  common  carrier ;  but  is  bound  only  to  ordinary 
care  and  skill,  (r)    So,  where  such*  a  steamboat  was  hired 

(p)  This  was  bo  decided  in  the  case  in  the  Court  of  Appeals  in  the  same 

of  Bahcock  V.  Herbert,  8  Ala.  8d2.  State,  this  decisioo  of  the  Court  oC  Erw 

(7)  Citizens  3anktr.  Nantucket  Steam-  rors  is  declared  to  be  of  no  authority, 

boat  Co.  2  Story,  16.  and  the  former  decisions  of  the  Sn- 

(r)  This  mle  seems  to  ha^e  been  de-  preme  Court  are  reestablished.    The 

ehu-ed  for  the  first  time  bv  the    Su-  same  rule  is  declared  in  the  case  of 

preme  Court  of  New  York,  in  the  case  Leonard  v.  Hendriekson,  18  Penn.  St. 

of  Caton  V.  Rumney,  18  Wend.  887.  40.    And  Chamber$,  J.,  says :  "  The  law 

The  same  question  arqpe  again  in  the  of  liability  of  common  carriers  is  one  of 

■uae  court,  in  the  case  of  Alexander  pubUo  policy,  and  is  to  be  maintained. 

V.  Greene,  8  Hill  (N.  Y.),  9,  and  was  Does  this  policy  extend  to  the  towing 

decided  the  same  way.    And  Branson,  of  boats  and  rafts  on  narigable  or  other 

J.,  thus  stated  the  grounds  of  the  de-  waters  1     This  exercise  of   power  is 

cision:  *'I  think  &e  defendants  are  peculiar  and  limited.    It  is  generally 

Bot  common  carriers.    They  do  not  re-  for  short  distances,  under  the  eye  and 

ceive  the  property  into  their  custody,  observation  of  the  owner,   who  may, 

nor  do  they  exercise  any  control  over  and  often  does,  accompany,  by  himself 

it,  other  than  such  as  results  from  the  or  his  agents,  the  property  that  is  towed 

towing  of  the  boats  in  which  it  is  laden,  for  him.    If  there  is  peril  from  the  sud- 

They  neither  employ  the  master  and  den  rise  of  the  water,  or  other  unfore- 

hanas  of  the  boats  towed,  nor  do  they  seen    danger   he  may  terminate  the 

exercise  any  authority  over  them  be-  conyeyance  at  any  point  of  safety  in 

yond  that   of  occasionally    requiring  his  opinion.    The  cargo  on   a  canal 

their  aid  in  goyeming  the  flotilla.    The  boat  towed  is  property  in  the  care  of 

goods  or  other  property  remain  in  the  the  conductorB  of  such  boat  as  common 

care  and  charge  of  tiie  master  and  carriers,  of  which  they  haye  ti^  ex« 

hsffids  of  the  boat  towed.    In  case  of  elusive  possession,  and  for  which  tb^ 

loss  by  fire  or  robbery,  without  any  are  responsible,  knowing  its  value  and 

actual  defliult  on  the  part  of  the  de-  quality.    The  captain  or  owner  of  a 

fendants,  it  can  hardly  be  pretended  boat  undertaking  to  tow  a  loaded  canal 

that  they  would  be  answerable,    and  boat,  we  presume,  neither  inspects  the 

yet  carriers  must  answer  for  such  a  cargo,  nor  overfaauls  it.    His  contract 

loss/'    This  case  afterwards,  however,  has  reference  to  sice,  tonnage,  and  ob- 

oame  befbre  the  Court  of  Errors,  and  struction,  to  which  the  power  of  his 

was  overruled.    7  Hill  (K.  Y.),   688.  boat  is  to  be  applied ;  and  the  oonne<y 

But  upon  what  principle  of  law  cannot  tion  oi  his  boat  by  the  chain  or  rope 

be  learned  fh)m  the  opinions  delivered,  with  the  vessel  and  rafts  to  be  con- 

And  in  the  more  recent  cases  of  Wells  yeyed  to  a  fixed  point,  is  the  limited 

r  Steam  Navigation  Co.  2  Comst  207,  control  be  haa  oyer  the  proper^  thus 
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*  171   *  to  take  a  vesBel  through  the  ice,  it  was,  in  this 
employment,  no  common  carrier,  («}    Nor  are  steam* 
tugs  and  tow-boats  whose  business  it  is  to  tow  vessels,  com- 
mon carriers  as  to  the  vessels  they  have  in  tow.  («») 

Id  the  reign  of  Charles  II.  it  was  decided  that  a  ship  sail- 
ing on  the  ocean  may  be  a  common  carrier ;  (f)  and  this  de- 
cision has  since  been  repeatedly  confirmed ;  (u)  and  it  was 
also  held  that  an  action  lay  equally  against  the  master  and 
owners  of  the  vessel,  (t;)  But  it  is  not  every  ship  that  car- 
ries goods  for  another  than  her  owner  that  becomes  a  com- 
mon carrier.  If  the  owner,  or  hirer,  loads  her  with  his  own 
cargo,  and  finding  some  room  to  spare,  receives  the  goods  of 
another  person  to  fill  this  room,  the  ship  is  no  common  car- 
rier ;  nor  is  she,  in  our  judgment,  unless  she  is  what  is  some- 
times called  a  general  ship  ;  that  is,  offered  to  the  public,  as 
ready  to  take  any  goods  of  any  owner  to  the  port  to  which 
she  is  bound.  Common  cai-riers  by  land  have  usually,  if  not 
always,  a  certain  distinct  route,  not  for  each  particular  jour- 
ney merely,  but  for  all  their  journeys.  That  is,  they  are 
established  and  known  to  the  public  as  carrying  upon  such  a 
line  of  transit,  and  upon  no  other.  This  is  Irue  also  of  ships 
belonging  to  an  established  packet  line.  Such  ships  would 
stand  upon  the  same  footing  as  ordinary  carriers  by  land,  and 
there  seems  to  be  no  reason  why  the  same  rules  of  law  should 
not  apply  to  them.    But  there  is  considerable  difference  be-  * 

transported.    It  was  an  apt  illaetration  Justice  Kane,  of  the  United  States  Di»- 

of  the  learned  judge   who   delivered  trict  Court  for  the  Eastern  District  of 

the  opinion  of  the  court  below,  in  say-  Pennsylvania,  in  the  case  of  Vander- 

ing :  *  Wherein  does  this  case  diflbr  in  slice  v.  Steam  Tow-Boat  Superior,  13 

princ  iple  from  that  of  a  railroad  com-  Law  Rep.  899,  urged  very  strongly  the 

pany.  or  the  State  furnishing  locomo-  reasons  for  holding  them  so  liable,  but 

tive  engines  for  drawing  the  cars  of  he  did  not  decide  the  point.    See  The 

individuals  over  the  road  ?    The  appli-  Breeder  Trow,  20  E.  L.  &  E.  684 ;  and 

cation  of  steam  power  to  towing  boats,  Arctic,  &c.  Int.  Co.  v,  Austin,  64  Barb. 

&c.,  is  only  distinguishable  from  horse-  659. 

power  where  it  can  be  used  in  the  ex-  (a)  Steam   Navigation   Co.  o.  Dan- 
tent  of  the  power.    Would  it  be  pre-  dridge,  8  Gill  &  J.  24S,  320. 
tended    that   a    man    who   furnished  (m)  Brown  v.  Clegg,  68  Penn.  Sb 
horses  and  a  driver,  to  tow  a  boat  or  51. 

raft,  was  an  insurer  or  a  common  car-  (t)  Morse  v.  Slue,  1  Vent.  190,  28S. 

rier  for  the  boat  to  be  towed  and  its  con-  (u)  Boucher  i;.  Lawson,  Cas.  Temp, 

tents  1 '  "    It  has  been  held,  however,  Hardw.  84,  194 ;  Boson  v.  Sandford,  1 

Id    Louisiana,    that    the    owners    of  Show.  29,  101 ;  Goff  v.  Clinkaid,  dted 

•team  tow-boats  are  liable  as  common  in  Dale  o.  Hall,  1  Wils.  282.    See  also 

carriers.     See  Smith  v.  Fierce,  1  La.  the  cases  cited  ante,  p.  169,  note  ( ; ). 

849 ;    Adams  v.  New   Orleans  Steam  (v)  See  also  to  this  point,  Boson  v. 

Tow-Boat  Ca   11  La.  46.    And  Mr.  Sandford,  1  Show.  29, 101. 
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tween  such  a  ship  and  a  general  ship  which  is  put  up  for  a 
voyage  which  she  never  went  before,  and  is  never  to  go 
again.  If  the  question  were  wholly  unsettled,  it  might  per- 
haps be  doubted  whether  such  a  vessel  becomes  a  common 
carrier ;  for  if  she  does,  it  can  hardly  be  denied  that  she  is 
bound  to  take  the  goods  of  any  one  who  oflFers  them.  But 
the  distinction  between  a  regular  packet-ship  and  a  general 
freighting  ship  for  a  particular  voyage,  does  not  seem  to  have 
been  taken  by  the  courts.  Still,  it  is  usual  in  all  ships  for 
the  master  to  give  a  bill  of  lading  for  goods  received, 
by  which  he  engages  to  deliver  them  to  *  the  order  of  *  172 
the  party  &om  whom  he  receives  them,  certain  risks 
excepted.  This  ancient  document,  in  almost  universal  use 
among  mercantile  nations,  undoubtedly  determines  the  rights 
and  duties  of  the  parties,  so  far  as  it  affects  them.  Thus,  it 
usually  excepts  ^^  the  perils  of  the  seas ;  "  and  then  the  ship 
is  not  responsible  for  a  loss  by  one  of  these  perils,  although  it 
could  not  be  referred  to  the  "  act  of  God."  (w)  And  if 
other  exceptions  were  introduced,  they  would  limit  the  lia- 
bility accdrdingly.  So  also  if  a  ship  is  hired  by  a  charter- 
party,  to.  carry  goods  for  the  hirers  on  a  certain  voyage,  or  a 
certain  time,  and  upon  certain  terms,  this  charter  determines 
the  relation  of  the  parties,  and  their  rights  and  responsibil* 
ities,  and  not  the  law  of  common  carriers. 

Railroad  companies  have  carried  goods  but  for  a  short 
period;  but  wherever  they  are  established  they  supersede 
almost  all  other  modes  of  conveyance ;  they  exist  expressly 
to  carry  goods  and  passengers ;  their  termini  and  routes  are 
definitely  fixed ;  they  advertise  for  freight,  offering  to  the 
public  the  terms  on  which  they  will  receive  it.  It  seems 
strange  that  a  doubt  whether  they  were  common  carriers 

(«)  As  to  what  losses  come  within  12  Sm.  &  M.  599 ;  The  Rebecca,  Ware, 

the  exception  of  "perils  of  the  sea/'  188,  210;  Van  Sjckel  v.  The  Ewing, 

see  the  roUowtng  cases.    Williams  v,  Crabbe,  406 ;  The  Newark,  1  Blatohf. 

Grant,   1  Conn.    487;    McArthur    v.  C.  C.  208 ;  Clark  v.  Barnwell,  12  How. 

Sears,  21  Wend.  190;  Plaisted  v.  B.  &  272;  llich  v.  Lambert,  12  How.  847. 

K.  8team  Narigation  Co.  27  Me.  182 ;  As  to  rats,  Lareroni  v.  Drory,  16  E.  L. 

The  BrigCasco,  Daries,  184;  Gordon  &E.  510;  a.  o.  8   Ezch.  166.    As  to 

9.  Buchuuin,  6  Terg.  71 ;  Tamey  v,  Hie  exception  of  loss  by  "robbers,"  or 

Wilson,  7  Yerg.  840 ;  Bailor  v.  Fisher,  **  dangers  of  the  roads,^'  see  De  Roths- 

8  Esp.  67 ;  The  Schooner  Reedside,  2  child  v.  R.  M.  Steam  Packet  Co.  14  B. 

Bomiier,   567 ;   King  o.  Shepherd,    8  L.  &  E.  827 ;  s.  o.  7  Exch.  784.    See 

Story,  349;  Whitesides  v.   Thorlkill,  /nmI,  chapter  on  the  Law  of  Shipping. 

[187] 


•  172  THE  LAW  OF  C0NTBA0T8.       [BOOK  lU. 

* 

could  ever  have  existed ;  that  £hey  are,  is,  howerer,  abun* 
dantly  settled  by  authority,  (a?)  And  receivers  of  railroad 
companies,  if  liable  as  carriers  in  their  own  State,  may  be 
sued  as  such  in  another  State,  (^xx)  And  trustees  for  mort- 
gage bondholders,  when  in  possession  and  running  the  rail- 
road, are  liable  as  common  carriers.  (2^) 

It  has  been  said  that  there  is  no  difference  between  rail- 
roads and  common  highways,  as  to  the  care  necessary  in  the 
construction  and  management  of  vehicles  used  upon 
*  178  them,  (y)     Owners  *  of  cars  are  liable  as  common  car- 
riers, although  the  State  owns  and  manages  the  rail- 
roads, (z) 

There  are  some  peculiarities  in  the  law  which  regulates 
the  liabilities  of  railroad  companies,  which  we  shall  speak  of 
hereafter. 

Still  more  recently  telegraph  companies  have  been  estab- 
lished, and  axe  now  very  largely  employed  for  the  convey-^ 
ance  of  messages.  Communication  by  telegraph  is  so  peculiar 
in  its  nature,  that  it  must  be  governed  by  peculiar  laws,  nor 
canHhey  exist  as  a  system  until  that  be  created  by  statutory 
provisions,  or  by  adjudication.  We  give  the  principles  and 
cases  which  relate  to  this  subject  in  the  chapter  on  the  Law 
of  Telegraphs. 


SECTION   TIL 


OBUOATIONB  OF  A  COMMON  OABBTWB. 

A  private  carrier  may  or  may  not  carry  for  another,  as  he 

prefers.    But  a  common  carrier  is  bound  to  receive  and  carry 

(x)  Thomas  v.  Boston  &  P.  B.  R.  temporary  convenience  only.     Elkins 

Co.  10  Met.  472 ;    Pickford  t;.  Qrand  v.  Boston  &  Maine  Railroad  Co.  2  Fos- 

Junction  R.  R.  Co.  8  M.  &  W.  872;  ter(N.  H.),  276. 

Norway  Plains  Co.  v.  B.  &  M.  R.  R.  {xx)  Paige  v.  Smith,  99  Mass.  806. 

Cb.  1  Gray,  288.    They  are  not  com-  Ixu)  Rogers  v.  Wlieeler,  2  Lans.  486. 

mon  carriers  of  goods  by  their  passsen-  (y)  Beers  v.  Hoasatonie  R.  R.  Co.  19 

g«r  trains,  and  evidence  of  one  or  two  Conn.  666. 

instances  in  which  th^y  have  so  carried  {z)  Peters  v.  Rylands,  20  Penn.  St 

will  not  prore  that  they  intended  to  497.    See  also  Schopman  v.  B.  &  VT. 

hbld  themselres  out  as  such  carriers,  R.  R.  Co.  9  Cush.  24.    See  pott,  p. 

but  the  presumption  will  be  that  the  260. 
goods  were  carried  in  this  Duumor  for 
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an  the  goods  offered  for  transportation,  subject  to  all  the 
responsibilities  incident  to  his  employment ;  and  is  liable  to 
an  action  in  case  of  refusal.  (5)  But  he  is  entitled  to  his 
pay  ;  he  may  demand  it,  uid  if  it  be  refi^sed,  he  may  refuse 
to  cany  the  goods.  The  owner  of  the  goods  may  tender  him 
the  freight-money ;  or,  if  the  money  is  not  demanded  by  the 
carriei*,  he  may  aver  and  prove  that  he  was  ready  and  .willing 
to  pay  the  freight-money,  and  this  will  be  equivalent 
to  a  tender,  (e)    *  Payment  of  the  fare  has  been  in*  *  171 

(6)  Lane  o.  Cotton,  12  Mod.  472,  paid  the  whole  to  regain  his  goods,  pro- 
484 ;  Jackson  v.  Rogers.  2  Show.  827 ;  teatins  that  he  was  not  liable  to  pay 
Johnson  v.  Midland  Itailway  Co.  4  any  thing,  and  that  if  he  was  liable, 
Bxch.  867;  Pickford  v.  The  Grand  the  charge  was  exorbitant  He  had 
Jonction  Bail  way  Co.  8  M.  &  W.  872 ;  not  tendered  or  named  any  smaller 
East  Tennessee  R.  R.  Co.  v.  Nelson,  1  sum.  Afterwards,  without  haring  de- 
Cold.  271.  Contra,  Costa  R.  R.  Co.  v.  manded  the  return  of  any  suiplus,  he 
Moss,  28  Cal.  828.  brought  assumpsit  for  money  had  and 

(c)  Pickford  v.  The  Grand  Junction,  received,  claiming  by  his  particular  the 

Railway  Co.  8  M.  &  W.  872;  s.  o.  12  whole  sum,  as  having  been  paid  in 

id.  766.    So  if  the  carrier  demands  pay-  order  to  obtain  possession  of  his  goods, 

ment  before  he  receires  the  goods,  and  under  protest  that  he  was  not  liable  to 

demands  a  larger  sum  than  he  is  en-  pay  the  same,  or  any  part  thereof,  or, 

titled  to  receive,  the  owner  of  the  goods  if  he  was  liable  to  pay  some  part,  that 

may  pay  him  such  sum  as  he  demands,  the  sum  was  exorbitant.     The  jury 

iinder  protest,  and  recover  back  the  having  found  that  the  defendant  was 

excess  in  an  action  for  money  luid  and  entitled  to  chaise  £1 10s.  6(/.,  the  court 

received.     And  to  entitle  him  to  re-  held,  that  the  plaintiff  was  entitled  to 

cover  in  this  action,  it  is  not  necessary  recover  the  dirorenee  in  this  form  of 

that  he  should  make  a  tender  to  the  action ;  and  that  it  was  not  necessary 

carrier  of  such  sum  as  he  is  entitled  to  to  his  right  of  recovery  that  he  should 

receive.    Parker  v.  The  Great  Western  have  tendered  any  specific  sum.    But, 

Railway  Co.  7  Man.  &  G.  258,  8  £.  L.  setnble,  per  Patteson,  J.,  that  if  a  party, 

&  E.  ^6,  11  C.  B.  646;  Edwards  v.  simply  denying  that  anything  is  due. 

The  Great  Western  Railway  Co.  8  £•  tenders  a  sum  which  is  accepted,  but 

L.&  E.  447;  s.  c.  11  C.  B.  58iB;  Crouch  which  exceeds    the   sum    legally  de- 

p.  The  London  Railway  Co.  2  Car.  &  mandable,  he  cannot  recover  back  the 

K.  789 ;  — —  V.  Pigott,  cited  in  Cart-  excess.    This  case  was   doubted   by 

wxisfat  V,  Rowley,  2  Bsp.  128 ;  Parker  Pollock^  C.  B.,  in  the  case  of  Parker  v, 

V.  The  Bristol  &  E.  Railway  Co.  7  E.  The  Bristol  &  E.  Railway  Co.  7  E.  L. 

L.  &  E.  628;  s.  o.  6  Exch.  184,  702.  &  E.  528;  s.  o.  6  Exch.  184, 702,  on  the 

The  same  rale  holds  where  the  car-  ground  that  the  action  fbr  money  had 

rier,  not  having  received  his  pay  in  and  received,  must  be  brought  for  a 

advance,  nor  made  any  special  agree-  definite,  clear,  and  certain  sum,  and 

nient,  refuses  to  deliver  the  goods  at  not  for  some  tmknown  sum,  which  is 

the  end  of  his  transit  until  he  is  paid  a  to  depend  upon  the  verdict  of  the  jury, 

larger  sum  for  the  carriage  than  he  is  who  are  to  decide  whether   the   de 

entitled  to  receive.    Thus  in  Ashmole  fendant  has  received  the  money  or  not. 

V.  Wain  Wright,  2  Q.   B.  887,  the  de-  He   stated,  however,  that  the  doubt 

fendants,  common  carriers,  ref\oised  to  belonged  exclusively  to  his  own  mind, 

deliver  tite  plaintifTs  goods,  which  they  and  not  to  that  of  the  rest  of  the  court, 

bad  carried  for  him,  except  on  pay-  who  were  satisfied  with  the  decision, 

MCDi  of  £6  6§,  charges.    He  insisted  and   altogether   agreed   with    it,  not 

that   he  was  not   liable  to  pay  any  merely  as  a  binding  authority,  but  as 

thing;  but  ultimately,  the  defendants  agreeable  to   their  own  opinion  and 

having   said    that    they    would    take  judgment. 
nothing  less  than  the  whole  sum,  he 
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f erred  without  proof,  from  the  mere  usage  to  pay ;  (d) 
but  we  doubt  whether  this  could  safely  be  adopted  as  a  gen- 
eral rule. 

Carriers  are  not  bound  to  adopt  every  contrivanoe  invented 
or  supposed  to  promote  the  safety  of  the  goods  they  carry, 
but  are  bound  to  apply  any  apparatus  known  to  be  useful  and 
in  common  use.  ((2(2) 

An  act  of  Congress  was  passed  March  3,  1851,  entitled 
*'  An  act  to  limit  the  liability  of  ship-owners  and  for  other 
purposes  ;  '^  and  under  the  provisions  of  this  act  it  is  held  that 
a  carrier  by  water  is  not  liable  for  the  baggage  of  a  passenger 
destroyed  by  fire  without  the  carrier's  default,  (de)  But  this 
statute  does  not  apply  to  a  common  carrier  who  ships  goods 
over  a  part  of  his  route  on  a  vessel  which  he  neither  owns 
nor  charters ;  and  he  is  liable  for  injury  to  goods  caused  by  an 
accidental  fire  on  such  a  vessel.  (4f ) 

It  is  a  good  excuse  for  the  carrier's  refusal  that  his  car- 
riage was  full,  (e)  or  that  the  goods  would  endanger  him,  or 
incur  themselves  extraordinary  danger,  (/)  or  are  not  such 
as  he  carries  in  the  known  and  usual  course  of  his  busi- 
ness ;  (^)  or  that  he  cannot,  at  the  time  and  in  the  way  pro- 
posed, receive  them  without  unreasonable  loss  and 
•  175  inconvenience.  And  he  is  not  *  obliged  to  receive 
them  \mtil  he  is  ready  to  set  forth  on  his  route.  (A) 
And  if  perishable  goods  are  offered  him  by  one  owner,  and 
goods  non-perishable  by  another  owner,  and  he  cannot  take 

Id)  McGill  V,  Rowand,  8  Penn.  St.  defendant!    pleaded    that   when   the 

451.  package  was  tendered  they  requested 

{dd)  Steinwej  i^.  Erie  R.  R.  Co.  48  the  plaintiff  to  inform  them  of  its  con- 

N.  Y.  123 ;  Case  o.  Northern,  &c.  R.  R.  tents,  and  that  the  plaintiff  refused  to 

Co.  59  Barb.  644.  do  so,  wherefore  and  because  the  de- 

(de)  Chamberlain  v.  Western  Trans-  fendants  did  not  know  what  the 
portation  Co.  44  N.  Y.  805.  package  contained,  they  reftised  to  ro- 

[df)  Hill  Manufacturing  Co.  k.  Bos-  ceive  and  carry  it ;  the  plea  was  held 
ton,  &c.  R.  R.  Co.  104  Mass.  122.  bad,  for  that  a  carrier  has  no  general 

(e)  Lorett  v.  Hobbs,  2  Show.  127.  right,  in  any  case  and  under  all  circum- 

But  not.  it  seems,  if  he  has  issued  a  stances,  to  require  to  be  informed  of 

ticket  for  the  journey,  and  lias  put  no  the  contents  of  packages  tendered  to 

condition  to  his  liability.     Hawcroft  v,  them  to  be  carried. 

Great  Northern  Railway  Co.  8  £.  L.  &  {g)  Sewall  v,  Allen,  6  Wend.  885; 

E.  862.  Tunnell  t^.  Fettgohn,  2  Barring.  (Del.) 

(/)  Edwards  v.  Sherrat,  1  East,  604 ;  48 ;  Citizens  Bank  v.  Nantucket  Steam- 
Pate  V.  Henry,  5  Stew.  &  P.  101.    But  boat  Co  2  Story,  16;  Johnson  v.  Th« 
where,  to  an  action  against  the  defend-  Midland  Railway  Co.  4  Exch.  867. 
ants  as  common  carriers  for  refusing  (A)  Lane  v.  Cotton,  1  Ld.  Raym.  MB, 
to  carry  a  package  of  the  plaintiff,  tlie  652;  8.  o.  I  Comyns,  100, 105. 
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all,  he  may  take  the  perishable  goods,  as  they  will  suffer  most 
by  the  delay.  (iA) 

A  common  carrier  may  make  what  contract  he  will  as  to 
his  compensation ;  but  a  tender  of  his  U9ual^  or  of  a  reason- 
able compensation,  obliges  him  to  carry ;  (i)  and  when  he 
carries  without  special  agreement,  this  is  aU  the  compensa* 
tion  he  can  recover.  If  he  carries  articles,  as  for  example, 
bags  of  grain,  for  freight,  and  is  to  return  the  empty  bags 
without  charge  for  freight,  this  is  not  a  gratuitous  carriage 
of  the  b£^s,  as  the  freight  paid  for  the  full  bags  is  compen- 
sation also  for  the  return  of  empty  bags,  (it)  In  the  absence 
of  special  agreement,  he  must  treat  all  persons  alike ;  but  it 
is  said  that  he  is  under  no  obligations  at  common  law  to 
charge  equal  rates  of  carriage  to  all  his  customers.  (/)  Where 
required  by  statute  to  make  reasonable  and  equal  charges 
against  all,  he  cannot,  by«by4aws  or  rules,  discriminate  as  to 
amounts  or  modes  of  computation  between  persons  according 
to  their  occupations,  but  must  carry  the  same  amount,  the 
same  distance,  for  the  same  price,  for  aU  persons,  (k) 

All  carriers  are  held  to  act  by  their  agents,  and  to  be 
responsible  for  the  acts  of  their  servants  and  agents,  under 
the  common  rtdes  of  agency.  (J) 

If  the  character  of  the  goods  carried  is  substantially 
changed  by  a  cause  for  which  the  carrier  is  responsible,  the 
owner  need  not  receive  them,  and  the  carrier  is  responsible 
for  their  whole  value,  and  a  recovery  thereof  from  him  vests 
{he  property  therein  in  him ;  but  if  only  partially  injured, 
the  carrier  is  liable  only  to  the  extent  of  the  injury,  and  the 
property  in  the  goods  remains  in  the  owtier.  (m) 

It  is  now  common  to  send  articles  by  a  carrier,  who  is  to  re- 
ceive the  price  on  delivery  of  the  goods.    He  is  the  agent  of 

{hh)  MarehaU  v.  New  York,  ftc.  R.  G.  268,  S  E.  L.  &  B.  426,  11  C.  B.  645; 

R.  Ck).  46  Barb.  602.  Edwards  v.  Great  Western    Railw^ 

(t)  Harris  o.  Packwood,  8    Taant  Co.  8  E.  L.  a  £.  447 ;  s.  c.  11  C.  B. 

264.  568;  Crouch  v.  The  London  Railway 

(ii)  Pierce  p.  Milwaukee,  4c  R.  R.  Co.  2  Car.  &  K.  789. 

Co.  28  Wise.  887.  (/)  See    Machu  v.  Railway    Co.  4 

(j)  Baxendale  v.  Eastern  Counties  Ezch.  416,  and  Butcher  v.  L.  &  8.  W. 

Railway  Co.  98  Eng.  C.  L.  68.  R.  Co.  16  C.  B.  18. 

Ik)  Pickford  «.  Grand  Junction  Rail-  (m)  Hackett  o.  B.  C.  &  M.  R.  R.  Co. 

way  Co.  10  M.  &  W.  899 ;  Parker  n.  85  N.  H.  890. 
Great  Western  Railway  Co.  7  Man.  & 
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the  sender  for  this  purpose.  From  the  cases  it  would  seem  tbat 
if  the  carrier  undertakes  to  collect  the  price,  he  must  do  so,  and 
if  he  delivers  the  article  without  receiving  the  price,  he  makes 
himself  liable  therefor,  (mm)  But  it  is  also  held  that  merely 
marking  the  article  C.  O.  D.,  or  Cash  on  Delivery,  is  not 
enough  to  make  him  liable  without  some  undertaking  on  his 
part;  but  this  may  be  proved  directly,  or  inferred  from  a 
usage,  (jnn) 


SECTION  vm. 

WHSN  THE  BESPOKSIBILITY  BB6INB. 

As  soon  as  the  goods  are  delivered  and  received,  they  are 
at  the  risk  of  the  carrier,     l^iis  reception  of  them  may 

*  176  be  specific  *  or  general,  and  according  to  the  usage  of 

his  business ;  and  it  may  be  actual  or  constructive.  (») 
But  the  delivery  to  the  carrier  is  not  complete  if  the  goods 
are  still  in  charge  of  the  owner  or  his  representative ;  the 

delivery  must  place  the  goods  in  the  custody  of  the 

*  177   carrier,  (o)    The  delivery  to  a  ship  is  complete  *  when 

{mm)  Meyer  v,  Lemcke,  81  Ind.  208.  as  the  lading  was  taken  in»  put  the 

{mn)  Chicago,  &c.  R.  R.  Co.  v.  Mer-  company's  locks  on  the  hatches,  and 

rill,  48  III.  426.  went  with  tiie  goods  to  see  them  safelj 

(n)  Meiriam  v.  The  Hartford  Rail-  delivered  at   the  warehouse.    It   ap- 

road  Co.  20  Conn.  854.  peared  that  such  was  the  course  in  ttus 

(o)  Brind  v.  Dale,  8  C.  &  P.  207.  It  case,  and  part  of  the  goods  were  losL 
frequently  becomes  a  difficult  question  Upon  this  evidence,  naj/mond,  C.  J., 
of  fact,  whether  goods  hare  been  so  was  of  the  opinion  that "  this  differed 
delivered  to  a  carrier  as  to  be  in  his  from  the  common  case,  this  not  being 
custody  and  under  his  control,  or  any  trust  in  the  defendant,  and  the 
whether  they  still  continue  under  the  goods  were  not  to  be  considered  as 
control  of  the  owner  or  his  servant,  ever  having  been  in  his  possession,  but 
There  are  several  cases  in  the  books  in  the  possession  of  the  company's  ser* 
which  have  turned  upon  this  question,  vant,  who  had  hired  the  lighter  to  use 
Thus,  in  tlie  case  of  the  East  India  Co.  himself."  The  plaintiff  was  accordingly 
V.  Pullen,  2  Stra.  690,  an  action  was  nonsuited.  8o  in  the  case  of  Tower  v, 
brought  against  the  defendant  as  a  The  Utlca  &  S.  Railroad  Co.  7  Hill 
common  carrier,  on  an  undertaking  to  (N.  Y. ),  47,  Where  an  action  was  brought 
carry  for  hire  on  the  River  Thames,  to  charge  a  railroad  company  as  com* 
from  the  ship  to  the  company's  ware-  mon  carriers,  for  the  loss  of  an  orer- 
houses.  It  appeared  in  evidence  that  coat  belonging  to  a  passenger,  and  it 
the  defendant  was  a  common  lightex^  appeared  that  the  coat  was  not  de- 
man,  and  that  it  was  the  usage  of  the  livered  to  Hie  defendants,  but  that  the 
oomiiany,  on  the  unshipping  of  their  passenger,  having  placed  it  on  the  seat 
goods,  to  put  an  officer,  who  was  called  of  the  car  in  whicn  he  sat,  forgot  to 
aguardian,  into  the  lighter,  who,  as  soon  take  it  with  him  when  he  left,  and  it 
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the  master,  or  mate,  or  other  agent  of  the  owner,  receives 

them,  either  at  the  ship,  or  on  the  wharf,  or  in  a  ware- 
honse,  if  such  delivery  and  receipt  be  according  to  the  usage. 
And  the  owners  of  the  ship  forthwith  become  insurers  as  to 
all  but  the  cases  excepted  by  law,  or  by  the  bill  of  lading,  (p) 

WM  aftonrardB  stolen ;  It  was  held  that  particular  warranty.    As  to  possession, 
the  defendants  were  not  liable.    And  that  seems  clearly  proved  by  the  cir- 
Ntlaon^  C.  J.,  said :  "  The  overcoat  was  cumstances  of  the  case ;  the  defendant 
not  delivered  into  the  possession  or  attends  with  his  horse  and  cart  at  the 
custody  of  the  defendants,  which  is  es-  plaintiff's  house,  where  the  goods  are 
sential  to   their   liability  as  carriers,  delivered  to  him  and  put  into  the  cart 
Being  an  article  of  wearing  apparel  of  by  the  plain tiflf's  servants.    This  is  a 
present  use,  and  in  tlie  care  and  keep-  complete  possession.    How  is  this  af- 
mg  of  the  traveller  himself  for  that  fected  by  the  presence  of  the  plaintiff's 
purpose,  the  defendants  have  a  right  servant  ?    It  lias  been  determmed,  that 
to  say  that  it  shall  be  regarded  in  the  if  a  man  travel  in  a  stage-coach,  and 
same  light  as  if  it  had  been  upon  his  take  his  portmanteau  with  him,  though 
person.    No  carrier,  however  discreet  he  has  his  eve  upon  the  portmanteau, 
and  vigilant,  would  think  of  turning  yet  the  carrier  is  not  absolved  from  his 
his  attention  to  property  of  the  pas-  responsibility,  but  will  be  liable  if  the 
senger  in  the  situation  of  the  article  in  portmanteau  be  lost.    In  this  case  the 
question,  or  imagine  that  any  responsi-  plaintiff,  for  greater  caution,  sends  his 
bility  attached  to  him  in  respect  to  it."  servant  with  the  goods,  who  pays  for 
On  the  other  hand,  in   Robinson  v,  watching  them,  because  he  apprehends 
Dnnmore,  2  B.  &  P.  416,  it  appeared  danger  of  tlieir  being  stolen.    So  the 
in  evidence  that  the  plaintiff,  who  was  man  who  travels  in  a  stage  has  some 
an  upholsterer,  having  occasion  to  send  care  of  his  own  property,  since  it  is 
some  furniture  into  the  country,  agreed  more  for  his  interest  that  the  property 
witli  the  defendant  to  take  the  same ;  should  not  be  lost  than  that  he  should 
that  the  defendant  brought  his  cart  to  have  an  action   against   the  carrier, 
the  plaintiff's  house,  where  the  goods  This  case  bears  no  resemblance  to  that 
were  loaded  in  the  presence  of  the  cited  firom  Strange,  for  there  the  de- 
plaintiff  himself,  and  with  the  assistance  cision  proceeded  on  the  usage  of  the 
of  two  of  the  plaintiff's  servants ;  that  East  India  Company,  who  never  intrust 
the  plaintiff  having  observed  that  the  the  lighterman  with   their  goods,  but 
tarpaului    which    the   defendant    had  give  the  whole  charge  of  the  property 
brought  for  the  purpose  of  covering,  to  one  of  their  own  officers,  who  is 
the  cart  was  too  small,  the  defendant  called  a  guardian."    The  rule  was  ac- 
aaid,  **I  have  plenty  of  sacks,  and  I  cordingly  discharged.    See  also  Rich- 
will  warrant  the  goods  shall  go  safe ; "  ards  v.  The  London  Railway  Co.  7  C. 
that,  on  account   of  the  defendant's  B.  889;  White  p.  Winnisimmet  Co.  7 
being  a  stranger  to  the  pUintiff,  the  Cush.  155;  May  bin  v.  Railroad  Co.  8 
latter  sent  one  of  his  own  porters  with  Rich.  L.  241 ;  Midland  Railroad  Co.  v 
the  cart,  who  would  otherwise   have  Bromley,  17  C.  B.  872. 
gone  by  the  stage  ;^  tliat  this  porter,  in  (p)  Cobban  v.  Downe,  5  Esp.  41. 
the  course  of  the  journey,  paid  a  per-  But  a  delivery  to  any  of  the  crew  is 
son  for  watching  the  goods  one  night ;  not  sufficient,  they  not  being  authorized 
and  that  the  goods  in  the  course  of  the  agents   for   that   purpose.     Leigh   v. 
journey  were  damaged  by  rain.    Upon  Smith,  1  C.  &  P.  688.    And,  generally, 
these  facts,  the  jury,  under  the  direo-  a  delivery  to  a  servant  of  the  carrier 
tion  of  Lord  Eldon,  before  whom  tlie  must  be  to  one  authorized  to  receive 
case  was  tried,  found  a  verdict  for  the  the  goods.   Therefore,  where  the  plain- 
plaintiff.    And  a  rule  nisi  having  been  tiff  delivered  a  package  to  the  ariver 
obtained  for  setting  this  verdict  aside  of  a  coach,  who  had  no  authority  to 
and  entering  a  nonsuit,  Ckainbre,  J.,  receive  and  enter  it  on  the  way-bill, 
said :  "  This  is  a  very  clear  case.    The  but  consented  to  carry  it  on  to  the 
defendant  is  not  a  common  carrier  by  next  agent  and  have  it  entered ;  it  was 
tnde,  but  has  put  himself  into  the  held  to  be  no  deliverv  to  the  carrier, 
utuation  of  a  common  carrier  by  his  Blanchard  i^.  Isaacs,  8  Barb.  888.   The 
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Deliyery  may  be  made  in  a  different  way,  or  at  a  different 
time  or  place,  from  that  which  is  asual,  or  notified  to  the 
public ;  such  difference  being  requested,  or  suggested  by  the 
carrier,  or  his  agent,  or  sanctioned  by  him  by  receiving  the 
goods  without  objection,  and  entering  them  on  the  way- 
bill, (y)  The  responsibility  of  the  carrier  is  fixed  by  his 
acceptance  of  the  goods  without  objection,  whatever  be  the 

manner  of  the  delivery.  Nor  is  it  necessary  to  cora- 
*  178  plete  the  delivery  that  the  goods  should  be  *  entered 

on  the  way-bill  or  freight-list,  or  any  written  memo- 
randum made,  (r)  But  delivery  to  a  clerk  of  the  carrier, 
outsido'of  the  carrier's  office,  is  not  a  delivery  to  the  carrier 
until  the  parcel  comes  into  actual  possession  of  the  carrier's 
agent  for  that  purpose."  (rr^  Nor  is  delivery  at  the  proper 
place  without  notice  to  the  proper  person,  (r«)  unless  the 
place  is  one  which  the  carrier  indicates  as  that  where  goods 
for  him  should  be  put,  and  will  then  be  under  his  care. 

The  same  pei*son  may  be  a  common  carrier  and  also  a  ware- 
houseman, or  an  innkeeper,  or  a  wharfinger,  or  a  forwarding- 
merchant.  And  goods  may  be  delivered  to  him  and  lost, 
under  circumstances  which  would  render  him  liable  if  he 
received  them  as  a  carrier^  but  not  if  he  received  them  in 
another  capacity,  the  loss  not  having  occurred  through  his 


master  of  a  re^el  cannot  bind  the  the  assent  of  their  agent.  Phillips  v. 
owner  by  a  bill  of  lading  for  goods  not  Earle,  8  Pick.  182.  See  also  Ptckfonl 
actually  put  on  board.  Grant  v.  Nor-  v.  The  Grand  Junction  Railway  Co.  12 
way,  2  E.  L.  &  E.  387 ;  a.  c.  10  0.  B.  M.  &  W.  766 ;  8.  c.  8  id.  872.  So  in 
665;  Hubbersty  17.  Ward,  18  E.  L.  &  E.  Powhatan  Steamboat  Co.  v.  Appomat- 
651 ;  8.  c.  8  Exch.  880 ;  Coleman  v,  tox  R.  R.  Co.  24  How.  247,  it  was  de- 
Riches,  29  E.  L.  &  E.  828 ;  8.  c  16  C.  dded,  that  after  a  railroad  company 
B.  104.  had  received  goods  into  their  depot  on 

{q)  Therefore,  where  a  package  was  Sunday,  their  duty  of  safe-keeping  was 

ivered  to  the  agent  of  a  stage-coach  not  within  the  prohibition  of  the  Vir- 

company,  at  the  post-office,  wliere  the  ginia  Sunday  law,  and  if  the  goods  are 

stage  was  standing,  and  not  at  the  office  burned  the  company  is  responsible  for 

of  the  company,  to  be  carried  from  the  loss. 

Boston  to  Hartford,  and  was  entered        (r)  Citizens     Bank     v,     Nantucket 

on  the  way-bill  by  the  agent  when  he  Steamboat  Go.  2  Story,  16,  85. 
received  it,  be  having   previously  di-        (rr)  Croukite  ».  Wells,  82  N.  T.  247 ; 

rected  the  person  who  had  the  care  of  and  see  Missouri,  &c.  Co.  v.  Hannibal, 

the  package  to  bring  it  to  the  post-  &c.  R.  R.  Co.  85  Mo.  84 ;  and  Hotch- 

office ;  and  the  package  was  lost  before  kiss    v.    Artisan's   Bank,   42    Barb, 

leaving  Hartford ;  it  was  keldy  that  the  617. 

owners  of  the  coach  were  liable  to  the        (rs)  Grosvenor  v,  N.  Y.,  Ac    K    B. 

owner  of  the  package  for  its  value,  the  Co.  89  N.  Y.  84. 
delivery  at  the  post-offiot  being  with 
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negligence.     And  it  is  sometimes  quite  diffioult  to  determine 
in  what  capacity  the  goods  were  received.  («) 

(s )  See  the  case  of  Roberts  r.  Turner,  accompanying  memorandam ,  and  trans- 

12  Johns.  2S2,  cited  and  stated  fully  porting  or  causing  the   same    to    be 

ante,  p.  189,  note  {k).    The  point  con-  transported  by  vessel  to  Cliicago,  were 

sidered  in  that  case  came  under  dis-  to  be  regarded  as  impliedly  contracting 

cussion  again  in  the  case  of  Teal  v.  to  carry ;  and  upon  such  a  receipt  the 

Sears,  9  6irb.  817.    It  was  an  action  rink  of  a  eorriW,  and  not  that  of  a 

on  the  case  against  the  defendants  as  warehouseman  or   forwarder,  attached, 

common  carriers,  to  recover  for  the  Huberts  v.  Turner  having  been  dted 

loss  of  a  case  of  goods.    The  fiusts  were  for  tlie  defendants,  Wright,  J.,  who  de- 

as   follows :  On   the  6th  of  October,  livered  the  opinion  of  the  court,  thus 

1846,  the  plaintifik  shipped,  at  Albany,  endeavored    to    distinguish    the    two 

three  cases  of  goods  for  Buffalo,  on  a  cases :  "  We  are  referred  to  Roberts  r. 

canal  boat.     A  bill  of  lading  was  made  Turner,  12  Johns.  282,  as  controlling 

out  by  the  plaintifl&,  and  forwarded  by  this  case.    That  case  was  decided  in 

the  captain  of  the  canal  boat,  with  di-  lb  15.    3ut  without  referring  to   the 

rections  to  deliver  the  goods  in  the  bill  actual  condition  of  tiie  business  of  the 

as  addressed,  and  collect  the  charges  country  since  that  decision,  the  case  is 

for  transporting  on* the   canal.    The  distinguishable    from   the    present,  in 

three  cases  were  marked  on  the  bill,  that,  the  whole  fkcts  showed  that  Tur- 

*'  A.  B.  Case,  Chicago,  by  vessel,  care  ner  acted  but  as  a  forwarder  of  the 

of  Sears  &  Griffith,  Buffalo."  The  cases  goods.     He    kept  a    store    at    Utica, 

were  received  by  Sears  k  Griffith  (the  where  produce  was  left  by  the  public 

defendants),  at  Buffiilo,  on  the  14th  of  to  be  forwarded  bv  boats  or  wagons  to 

October,    and    they    paid    the    canal  Albany.    He  had  no   interest  in  the 

charges,  indorsing  a  receipt  therefor,  boats  or  wagons.    The  plaintiff  knew, 

and   a  memorandum   of   the   receipt  when  his  ashes  were  left  to  be  sent  to 

of  the  goods,  on  the  bill   of  lading.  Albany,  that  Turner's  only  business. 

The    defendants    were    at   the    time  in  relation  to  the  carriage  of  goods, 

engaged  in  the  forwarding  and  com-  consisted  in  forwarding   them.    This 

mission    business   at    B.    That    was  was  also  understood   by  the  public; 

their  principal  business,  bat  they  were  and  that  without  any  concern  in  the 

interested  to  some  extent  in  a  trans-  vessels  by  wliich  the  goods  were  for- 

porting  line  on  the  canal,  and  also  in  warded,  or  any  interest  in  the  freight, 

at  least  one   vessel  carrying  freight  they  were  stored  with  him  merely  for 

upon  the  lakes.    On  the  17th  of  Oc-  the  purpose  of  forwarding  by  others; 

tober,  the  defendants  shipped  the  goods  he  taking  upon  himself  the  expenses  of 

on  board  the  schooner  C,  a  transient  transportation,  for  which  he  received 

vessel  which  ran  between  Buftalo  and  a  compensation  firom  the  owners  of  the 

Chicago,  in  which  they  had  no  interest,  goods.    But  this  was  not  the  position 

They  took  the  captain's  receipt,  and  of  the  defendants  in  tlie  present  suit, 

made  a  bill  of  lading  for  the  goods.  They  were  in  a  measure  engaged  in 

agreeing  with   the  captain  as   to  the  the  carrying  business,  and   were  in- 

amount  of  freight  he  should  receive,  terested  to  some  extent  in  vessels  on 

The  vessel  was  a  good  one,  and  her  the  canal   and    lakes.    They  kept  a 

captain  in  good    credit.    One  of  the  public  office  for  the  transaction  of  thehr 

caj»es  of  goods  was  lost  before  arriving  business,  at  a  place  of  transshipment ; 

at  Chicago.  Upon  these  facts  the  court  receiving  and  carrying  all  goods  that 

KM^  1.  That  the  legal  import  of  the  might  be  directed  to  their  care,  in  their 

memorandum  was  not  that  the  goods  own  vessels  when  convenient,  and  in 

tboiiid  be  stored  at  Buffiilo,  and  that  such  other  vessels  as  they  could  em- 

the  defendants  should  act  as  agents  of  ploy  on  terms  most  advantageous  to 

the  plaintifls  in  procuring  a  carrier  of  themselves.    They  received  the  goods 

them  from  Buffalo  to  Chicago;    but  in  question  directed  to  them,   which 

that  they  were  consigned  to  the  defend-  were  destined  west  on  the  lakes.  They 

ants  at  B.,  with  a  request  or  direction  employed  a  vessel  to  carry  them  for- 

that  they  should  lie  carried,  by  vessel,  ward,  making  out  a  new  freight-bill, 

lh>m  B.  to  Chicago.    2.  That  the  de-  and    returning    the  old  one,  and  for 

fendants,  receiving  the  goods  with  the  themselves  taking  the  cjiptain'i  receipt 
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•  179       *  The  principle  which  governs  these  cases  may  be 

stated  thus.  If  the  transportation  be  the  chief  thing, 
and  the  deposit  of  the  goods  on  a  wharf  or  in  a  building  be 
for  a  short  time  only,  and  merely  incidental  to  the  transpor- 
tation, and  the  owner  of  the  goods  relinquishes  them  entirely 
when  they  are  so  deposited,  then  they  are  so  delivered  to  the 
common  carrier  in  that  capacity,  and  he  is  liable  for  them  ac- 
cordingly, (i)  Thus,  most  carriers  have  a  receiving -office, 
or  depot,  or  station.  However  such  a  place  be  called,  goods 
once  delivered  and  received  there  are  as  much  at  the  risk  of 
the  carriers  as  if  they  were  packed  in  the  wagon  or  car,  and 
in  actual  motion,  (u)  But  if  they  are  deposited  even  in 
such  receiving-office,  with  orders  not  to  transport  them,  but 
to  let  them  lie  until  further  instructions  shall  be  given  by 
the  owner,  the  carrier  has  not  received  them  far  carriage  ;  or, 
in  other  words,  he  has  not  received  them  as  a  carrier,  but 
only  as  a  depositary,  (y)  As  soon  as  final  instructions  to 
transport  the  goods  were  received  by  the  carrier,  his  liability 
in  that  character  would  begin  under  some  circumstances. 
But  not  if  the  goods  had  been  previously  deposited  there,  foi 

a  distinct  time,  and  an  independent  purpose.    In  such 

*  180  case  the  order  to  carry  would  *  have  no  further  opera- 

tion than  an  order  by  an  owner  to  carry  goods  in  th* 
owner's  possession.  It  attaches  no  liability  until  the  order  is 
executed,  or  begins  to  be  executed.  So,  if  goods  are  depos- 
ited with  one  who  is  a  carrier,  but  distinctly  for  the  purpose 


for  the  goods.    Persons  ostensibly  en-  calling  themselyes  forwarders,  they  so 

gaged  as  forwarders  have,  in  this  State,  act  and  conduct  their  business  as  to 

become  numerous,  and  their  business  lead  the  public  to  regard  them  as  cai^ 

complicated  and  extensive.    The  rigid  riers,  and  employ  them  as  such,  with* 

rules  of  the  common  law  make  Sie  out  intimation  of  their  true  character, 

carrier  assume  the  liability  of  an  in-  the  liabilities  of  a  carrier  attach   to 

surer  of  property,  whilst    the    ware-  them." 

houseman    and     forwarder    are    but  (t\   Having  v.  Todd,  1   Stark.  72. 

answerable   as   bailees,   for   ordinary  Ana  see  Clarke  o.  Needles,  25  Penn. 

neglect.    The    law    distinctly  defines  St.  888 ;  Moses  v.  The  Boston  &  Maine 

the  business  of  each,  and  their  liabili-  Railroad  Co.  4  Foster  (N.  H.),  71. 

ties.     Whilst   the  warehouseman  con-  (u)  Camden  &  Amboy  Railroad  Co. 

fines  himself  to  the  receipt  and  storage  i;.  Belknap.  21  Wend.  854 ;  Woods  v, 

of  goods  for  a  compensation,  and  a  for-  Devin,  18  HI.  746 ;  Moses  v.  Boston  k 

warder  to  the  receipt  of  goods,  and  the  Maine  Railroad  Co.  4  Foster  (N.  H.^, 

forwarding  of  them  by  a  carrier  other  71. 

than  himself,  in  good  credit  and  in  (r)  Piatt  v.  Hibbard,  7  Cowen,  497 ; 

safe  vessels,  they  only  assume  the  lia-  Moses  i7.  Boston  &  Maine  Railroad  Co. 

bility  of  depositaries  for  hire.    But  if,  4  Foster  (N.  H.),  71. 
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of  warehousing  tbem,  the  depositary  is  answerable  only  for 
negligence ;  and  if  afterwards  he  is  ordered  to  carry,  and  un- 
dertakes to  carry  the  same  goods,  his  peculiar  liability  as 
carrier  does  not  begin  until  he  begins  to  carry,  or  moves  the 
goods,  or  prepares  them  for  carriage,  taking  them  as  it  were 
anew  into  his  possession  for  this  specific  purpose. 

The  delivery  to  a  carrier  must  be  known  to  the  carrier,  in 
order  to  create  a  responsibility  on  his  part,  (w')  If  goods  are 
left  in  his  depot  or  receiving-office,  with  no  notice  to  him, 
and  no  knowledge  by  him,  he  is  not  then,  in  general,  bound 
to  any  care  or  charge  of  them.  But  usage,  or  terms  made 
public  by  advertisement,  might  raise  such  an  obliga- 
tion, (x)     As  if  he  *  had  advertised  that  parcels  prop-  *  181 

(v)  Sel  way  V.  Hollo  way,  lLd.Ra7m.  rule   ifl    subject  to  any  conventional 

46;  Buckman  r.  Levi,  8  Camp.  414;  arrangement  between  the   parties   in 

Packard  v.  Getman,  6  Cowen,  757.  regard  to  the  mode  of  delivery,  and 

(r)  Mechanics  &  Traders  Bank  v.  prevails  only  where  there  is  no  such 

Gordon,  6  La.  An.  604.    The  case  of  arrangement.    It  is  competent  for  them 

Merriam  v.  The  Hartford  Railroad  Co.  to  midce  such  stipulations  on  the  sub- 

20  Conn.  854,  is  very  strong  to  this  ject  as  they  see  nt;  and  when  made, 

Soint.  In  that  case,  certain  goods,  they,  and  not  the  general  law,  are  to 
esigned  to  be  transported  by  the  de-  govern.  If,  therefore,  they  agree  that 
f encUnts,  as  common  carriers,  from  New  the  property  may  be  deposited  for  trans- 
York  to  Meriden,  in  Connecticut,  were  portatiun  at  any  particular  place,  and 
delivered  in  New  York,  in  the  usual  without  any  express  notice  to  the  car- 
manner,  on  the  defendants'  private  rier,  such  deposit  merely  would  be  a. 
dock,  which  was  in  their  exclusive  use  sufficient  delivery.  So  if,  in  this  case, 
for  the  purpose  of  receiving  property  the  defendants  had  not  agreed  to  dis- 
to  be  transported  by  them.  It  was  pense  with  express  notice  of  the  delivery 
keldj  that  such  delivery  was  a  good  de-  of  the  property  on  their  dock,  actual 
livery  to  the  defendants  to  render  them  notice  thereof  to  them  would  have  been 
liable  for  the  loss  of  the  goods,  although  necessary ;  but  if  there  was  such  an 
neither  they  nor  their  agent  were  other-  agreement,  the  deposit  of  it  there, 
wise  notified  of  such  delivery.  And  merely,  would  amount  to  constructive 
atom,  J.,  said :  "  A  contract  with  a  notice  to  the  defendants,  and  constitute 
common  carrier  for  the  transportation  an  acceptance  of  it  by  them.  And  we 
of  property  being  one  of  bailment,  it  is  have  no  doubt,  that  the  proof  by  the 
necessary,  in  order  to  charge  him  for  plaintiff  of  a  constant  and  habitual 
its  loss,  that  it  be  delivered  to  and  ac-  practice  and  usage  of  the  defendants 
cepted  by  him  for  that  purpose.  But  to  receive  property  at  tlieir  dock  for 
such  acceptance  may  be  either  actual  transportation,  in  the  manner  in  which 
or  constructive.  The  general  rule  is,  it  was  deposited  by  the  plaintiff,  and 
that  it  must  be  delivered  into  the  hands  without  any  special  notice  of  such  de- 
of  the  carrier  himself,  or  of  his  servant,  posit,  was  competent,  and  in  this  case 
or  some  person  authorized  by  him  to  sufficient  to  show  a  public  offer,  by  the 
receive  it ;  and  if  it  is  merely  deposited  defendants,  to  receive  property  for  tiiat 
in  the  y«*d  of  an  inn,  or  upon  a  wharf  purpose,  in  that  mode ;  and  that  the 
to  which  the  carrier  resorts,  or  is  placed  delivery  of  it  there  accordingly,  by  the 
in  the  carrier's  cart,  vessel,  or  carriage,  plaintiff,  in  pursuance  of  such  offer, 
without  the  knowledge  and  acceptance  should  be  deemed  a  compliance  with 
of  the  carrier,  his  servants  or  agents,  it  on  his  part ;  and  so  to  constitute  an 
there  would  be  no  bailment  or  deUvery  agreement  between  the  parties,  by  the 
of  the  property,  and  he,  consequently,  terms  of  which  the  property,  so  depos- 
could  not  be  made  responsible  for  its  ited,  should  be  considered  as  delivered 
Addison  on  Coat.  809.    But  this  to  the  defendants  without  any  further 
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erlj  directed  might  be  put  into  his  box,  that  adequate  pro- 
visions had  been  made  for  their  safety,  and  that  he  should 
hold  himself  responsible  for  them,  he  would  in  such  case 
undoubtedly  be  held  to  tl^  responsibility.  And  the  knowl- 
edge  of  his  authorized  agent  is  his  knowledge,  (y)  But  not 
eyery  one  employed  by  him  is  his  agent  in  such  wise  as  to 
charge  him  with  this  responsibility,  (z)  Drivers  of  stage- 
coaches, or  conductors  of  cars,  may  be  in  the  habit  of  carry- 
ing goods  generally,  in  parcels  of  some  particular  kind,  on 
their  own  account,  receiving  themselves  the  pay,  and  not  ac* 
counting  for  it  to  their  employers.  One  who  delivers  goods  to 
such  a  person  for  carriage,  knowing  that  he  carries  them 
only  in  this  way,  and  that  no  part  of  the  compensation  he 
receives  goes  to  his  employer,  cannot  hold  that  employer  liable 
for  loss  of  the  goods,  (a)  But  the  employing  carrier  cannot 
defend  himself  by  showing  that  his  servant  carried  his  goods 
on  his  separate  accoimt,  and  for  his  separate  gain, 
*  182  provided  the  owner  did  not  *  know  the  state  of  the 
case,  but  believed  that  the  employer  was  the  car- 
notice.  Such  practice  nnd  usag^  was  ville  with  a  load  of  cotton,  and  the 
tantamount  to  an  open  declaration,  a  driver  was  a  joung  negro  who  had 
public  advertisement,  by  the  defend-  never  been  allowed  to  make  contracts 
ants,  that  such  a  delivery  should,  of  for  hauling,  and  who  had  never  before 
itself,  be  deemed  an  acceptance  of  it  by  been  intrusted  with  Uie  wagon  and 
them,  for  the  purpose  of  transportation ;  team  alone,  and  who  was  particularly 
and  to  permit  them  to  set  up  agninst  instructed  to  bring  home  a  load  of  salt, 
those  who  had  been  thereby  induced  to  and  not  to  receive  goods  of  any  kind 
omit  It,  the  formality  of  an  express  for  carriage,  notwithstanding  which  he 
notice,  which  had  thus  been  waived,  did  receive  goods  for  carriage,  and  the 
would  be  sanctioning  the  greatest  in-  goods  were  damaged ;  it  was  held,  that 
justice  and  the  most  palpable  fraud,  the  owner  of  the  team  was  not  liable. 
The  present  case  is  precisely  analogous  Jenkins  o.  Picket,  9  Verg.  480.  See 
to  that  of  the  deposit  of  a  letter  for  Ford  t;.  Mitchell,  21  Ind.  6i. 
transportation  in  the  letter-box  of  a  (a)  Thus  where  a  ship  is  not  put  up 
post-office,  or  foreign  packet  vessel,  and  for  freight,  but  employed  by  the  owner 
to  that  of  a  deposit  of  articles  for  car-  on  his  own  account ;  and  the  master 
riage  in  the  public  box  provided  for  receives  goods  of  another  person  on 
that  purpose,  in  one  of  our  express  board  as  part  of  his  privilege,  taking  to 
offices;  where  it  would  surely  not  be  himself  the  freight  and  commissions, 
claimed  that  such  a  delivery  would  the  owner  of  the  ship  is  not  liable  in 
not  be  complete,  without  actual  notice  case  of  embezzlement,  or  for  the  con- 
thoreof  to  the  head  of  these  establish-  duct  of  the  master  in  relation  to  such 
ments  or  their  agents."  goods.    King  v,  Lenox,  19  Johns.  235. 

(y)  Burrell  r.  North,  2  Car.  &  K.  680 ;  See  also  Butler  r.  Basing,  2  C.  &  P. 
Davy  V.  Mason.  1  Car.  &  M.  45 ;  D'An-  613 ;  Reynolds  v.  Toppan,  16  Mass. 
Jou  V.  Deagle,.3  Har.  &  J.  206.  870;  Citizens  Banl^  v.  Nantucket  Steam- 

(2)  But   the   agent  must  have   an    boat  Co.  2  Story,  16;  Allen  v.  SewaU^ 
authority  for  this  purpose,  or  be  held    2  Wend.  827,  6   id.  835;    Walter  » 
out  as  having  it.    Therefore,  where  a    Brewer,  11  Mass.  99. 
common  carrier  sent  his  wagon  to  Nash- 
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rier,  and  the  servant  his  receiver  of  goods  for  carriage,  and 
was  justified  Jby  the  apparent  facts  of  the  case  in  so  believ- 
ing. (6) 

A  ship  may  be  a  common  carrier,  whether  in  the  hands  of 
her  owner,  or  chartered  by  him  to  another.  But  she  may  be 
chartered  in  two  ways.  If  the  hirer  provides  and  pays  the 
officers  and  crew,  in  tliis  case  the  owner  is  not  more  liable  for 
their  acts  than  if  he  had  sold  the  ship,  (c)  If  the  owner 
agrees  to  man  the  ship,  and  then  the  hirer  hires  ship, 
officers,  and  crew,  *of  the  owner,  the  owner  alone  *  188 

(6)  Thus,  where  the  owners  of  a  ible  corporations,  who  have  no  local 
stage>coach  employed  a  driyer,  under  a  habitation,  and  no  existence,  or  power 
contract  that  he  should  receive  a  certain  of  action,  except  througii  these  same 
sum  of  money  per  month,  and  the  com-  agents,  by  whom  almost  the  entire  car- 
pensation  which  should  be  paid  for  the  rying  business  of  the  country  is  now 
carriage  of  small  parcels,  it  was  held,  conducted.  If,  then,  the  captains  of 
Uiat  the  owners  would  be  answerable  these  boats  are  to  be  regarded  as  the 
for  the  negligence  of  the  driver  in  not  general  agents  of  the  owners,  —  and 
delivering  a  parcel  of  that  description,  we  hardly  conceive  how  it  can  be  re- 
intmsted  to  him  to  carry,  unless  this  yarded  otherwise, — whatever  com  mod- 
arrangement  was  known  to  the  propri-  ities,  within  the  limits  of  the  powers  of 
etor  of  the  goods,  so  that  he  contracted  the  owners,  the  captains,  as  their  gen- 
with  the  driver  as  principal.  Bean  v.  eral  agents,  assume  to  carry  for  hire, 
Sturtevant,  7  N.  H.  146.  See  also  the  liability  of  the  owners  as  carriers 
Allen  V.  Sewall,  2  Wend.  827 ;  s.  o.  6  is  thereby  fixed,  and  they  will  be  held 
id.  885;  Hosea  v,  McCrory,  12  Ala.  responsible  for  all  losses,  unless,  from 
849;  Chouteau  v.  Steamboat,  16  Mo.  the  course  of  business  of  these  boats, 
216 ;  Whitmore  v.  Steamboat  Caroline,  the  plaintiffs  did  know,  or  upon  reason- 
20  id.  518.  See  also  the  case  of  Farm-  able  inquiry  might  have  learned,  that 
ers  and  Mechanics  Bank  v.  Champlain  the  captains  were  intrusted  with  no 
Transportation  Co.  28  Vt.  186,  in  which  such  authority.  Prima  facie  the  own- 
these  points  are  thoroughly  considered,  ers  are  liable  for  all  contracts  for  carry- 
See  the  facts  of  the  case  stated  posty  p.  ing,  made  by  the  captains  or  other 
187,  note  {s).  One  of  the  points  maue  general  agents  for  that  purpose,  within 
was  wliether  the  defendants  were  to  be  the  powers  of  the  owners  themselves, 
held  as  common  carriers  of  the  bank-  and  the  onus  rests  upon  them  to  show 
bills  in  question.  Upon  this  point  Red-  that  the  plaintiffs  had  made  a  private 
Jifid,  J.,  said  :  "  It  seems  to  us  that  contract  with  the  captain,  which  it  waa 
when  a  natural  person,  or  a  corporation,  miderstood,  should  be  kept  from  the 
whose  powers  are  altogether  unre-  knowledge  of  the  defendants,  or  else 
stricted,  erect  a  steamboat,  appoint  a  had  given  credit  exclusively  to  the 
captain,  and  other  agents,  to  take  the  captain.  But  it  does  not  appear  to  us, 
entire  control  of  their  boat,  and  thus  that  the  mere  fact  that  the  captain  was, 
enter  upon  the  carrying  business,  from  by  the  company,  permitted  to  take  the 
port  to  port,  they  do  constitute  tiie  cap-  perquisites  of  carrying  these  parcels, 
tain  their  general  agent  to  carry  all  will  be  sufficient  to  exonerate  the  com- 
such  commodities  as  he  may  choose  to  pany  from  liability.  Their  sufiering 
contract  to  carry  within  the  scope  of  him  to  continue  to  carry  bank-bills 
the  powers  of  the  owners  of  the  boat,  ought,  we  think,  to  be  regarded  as  fix- 
If  this  were  not  so,  it  would  form  a  ing  their  responsibility,  and  allowing 
wonderful  exception  to  the  general  law  the  captain  to  take  the  perquisites,  as 
ol  agency,  and  one  in  which  the  pub-  an  arrangement  among  themselves." 
Uc  would  not  very  readily  acquiesce.  (c)  James  v.  Jones,  8  Esp.  27 ;  Val- 
There  is  hiurdly  any  busmess  in  the  lejo  v.  Wheeler,  Cowp.  148 ;  Frazer  v. 
country,  where  it  is  so  important  to  Marsh,  18  East,  288 ;  Reynolds  v.  Toj^ 
maintain  the  authority  of  agents,  as  in  pan,  15  Mass.  870. 
tfaja  matter  of  cartring,  by  these  invia* 
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18  in  general  responsible  for  the  acts  of  the  officers  and 
men  in  reference  to  the  goods,  because  his  possession  and 
control  of  the  ship  for  that  voyage  are  sufficient  to  render 
him  thus  liable,  (d)  The  owner  of  the  ship  is  certainly 
liable  for  the  acts  of  those  whom  he  proyides  and  pays, 
where  the  goods  were  laden  on  board  on  his  credit,  trust- 
ing to  him  as  the  owner  of  the  ship,  be  knowing  this  trust, 
and  by  his  words  or  conduct  authorizmg  it,  and  so  ac- 
cepting the  responsibility.  So  an  owner  of  a  ferry  who 
has  leased  it  and  placed  the  lessee  in  possession,  is  not 
liable  for  loss  of  goods  in  crossing  the  ferry,  (e) 


SECTION   IX. 


WHEN  THE  BE8PONSIBIIJTY  ENDS. 

As  the  liability  of  the  carrier  begins  with  the  delivery  of 
the  goods  to  him,  so  it  continues  until  the  delivery  of  the 
goods  by  him.  For  he  is  bound  not  only  to  carry  them  to 
their  destined  place,  but  to  deliver  them  there  to  the  bailor, 
or  as  the  bailor  may  direct.  (/)  And  this  he  must  do  within 
what  shall  be  a  reasonable  time,  judging  from  all  the  circum- 
stances of  the  case ;  (^)  and  within  the  proper  hours  of  busi- 
ness, when  the  goods  can  be  received  and  properly  stored.  (A) 

{d)  Parish  V.  Crawford,  Stra.  1251 ;  charged.    Marshall,    &c.  v.  Am.   Ex- 
Emery  V.  Hersey,  4  Greenl.  407 ;  Mc-  press  Co.  7  Wis.  1. 
Intire  v.  Browne,  1  Johns.  229.  {g)  Hand  v,  Baynes,  4  Whart.  204 ; 

(e)  Ladd  v.  Chotard,  Minor  (Ala.),  Favor  v.  Philbrick,  6  N.  H.  858;  Wal- 

866.  lace  t;.  Vigus,  4  Blackf.  260 ;  Nettles  v. 

if)  Golden  v.  Manning,  8  Wils.  429 ;  Railroad  ('o.  7  Rich.  L.  190;  Raphael 

8.  c.  2  W.  Bl.  916 ;  Hyde  p.  Trent  &  v.  Pickford,  6  Scott,  N.  R.  478. 

Mersey  Navigation  Co.  5  T.  R.  889;  (A)  Eagle  i;.  V^hite,  6  Whart.  505. 

Wardell  v.  Mourillyan,    2  Esp.  693;  In  this  case  the  defendants,  who  were 

Storr  17.  Crowley,  McClel.  &  x.  129 ;  common  carriers  on  the  railroad  ftom 

Gibson  v.  Culver,  17  Wend.  805 ;  Fisk  Philadelphia  to  Columbia,  undertook 

v.  Newton,  1  Denio,  45 ;  Ostrander  v.  to  carry  certain  boxes  of  goods  belong- 

Brown,  15  Johns.  89 ;  Eagle  v.  White,  ing  to  the  plaintiffs  from  Philadelphia 

6  Whart.  505 ;  McHenry  v.  Railway  to  Columbia.    The  cars  arrived  at  the 

Co.  4  Harring.  (Del.)  448;  Adams  <;.  latter  place  about  sunset  on  a  Saturday 

Blankenstein,  2  Cal.  418.    The  bailor  evening,  and  by  the  direction  of  the 

undertakes  also  that  a  proper  person  plaintiffs  were  placed    on  a  sideling, 

■hall  be  at  the  destination  of  the  goods,  The  plaintiffs  declined  receiving  the 

and  in  default  thereof,  the  liability  of  goods  that  erening,  on  the  ground  that 

tiie  carrier,  upon  due  notice,  is  dis-  it  was  too  late;  whereupon  the  agent 

[200] 


GH,  ZI.]                                    BAILMENT.  *  188 

And   misdeliveiy   of    an    article    has    been  held    to    be 

a  oonversion  by  him.  (AA)  As  to  what  *  consti-  *  184 

of  the  defendants  left  the  can  on  the  Crowley,   McCIel.    &   Y.    129.    The 

•idcJing,  taking  with  him  the  keys  of  Question,  wliat  constitutes  a  sufficient 

the  padlocks  with  which  the  cars  were  aeUTeir,  is  well  illustrated  by  tlie  case 

fiistened,  and  promised  to  return  on  of  De  Mott  t;.  Laraway,  14  Wend.  825. 

Mbnday  morning.    The  cars  remained  The  defendant  in  that  case  was  the 

in  this  situation  until  Monday  morning,  owner  and  master  of  a  canal  boat,  and  re- 

when  they  were  opened  by  the  plain-  ceived  on  board  his  boat  at  Troy  a  hogs- 

tifb  by  means  of  a  key  which  fitted  the  head  of  molasses  and  other  goods  belong- 

lock ;  and  on  examination  it  was  dis-  ing  to  the  plaintiffs,  to  be  transported 

ooTered  that  one  of  the  boxes  had  been  to  Kidder's  ferry,  being  a  landing-place 

opened,  and  the  contents  carried  away ;  nearest  to    FarmersvUle,    where    the 

had,  that  the  defendants  were  liable  to  plaintiffs  transacted  business.    All  the 

the  pUuntiJBb  for  the  value  of  the  goods  goods  were  safely  transported  and  de- 

loet.    HuMton,   J.,    dissented.  —  &    in  Bvered  to  the  plaintiffs  except  the  hogs- 

Merwin  v.  Butler,  17  Conn.  188,  whejre  head  of  molasses.    The  boat  arrived  at 

the  defendant,  who  was  a  common  car-  Kidder's  ferry,  and,  in  the  attempt  to 

lier,  receiYed  from  the  plaintiff  a  pack-  hoist  the  hogshead  of  molasses  into  a 

age  of  money,  to  couTey  it  from  S.  to  warehouse,  the  usual  place  for  the  de- 

P.»  and  to  deliYer  it  at  the  bank  in  P. ;  livery  of  goods  for  Farroersville,  the 

it  appeared  that  when  the  defendant  fauhfpart  of  the  machinery  for  hoisting 

arrlTed  at  P.  the  bank  was  shut;  that  attached  to  the  warehouse)  broke,  and 

he  went  twice  to  the  house  of  the  cash-  the  hogshead  fell  back  into  the  boat, 

ier,    and   not   finding  him  at  home,  was  stove,  and  most  of  the  molasses 

brought  the  money  back,  and  offered  lost    At  the  time  of  the  accident  the 

it  to  the  plaintiff,  who  declined  to  ac-  hogshead  was  clear  of  the  boat,  and 

oept  it ;   and  that  the  defendant  then  almost  up  to  the  sill  of  the  door  of  the 

refused  to  be  further  responsible  for  warehouse.    One  of  the  plaintiffs  was 

any  loss  or  accident ;  it  was  hdd  that,  present,  and  had  wagons  there  m  which 

in  the  absence  of  any  special  contract  some  of  the  goods  were  loaded.    It  was 

(none  being  proved  in  this  case),  tliese  held,  that  tlie  defendant  was  liable  for 

facts  did  not  constitute  a  legal  excuse  the  loss.    Sutheriand,  J.,  said :  "Lara- 

to  the  defendant  for  the  non-perform-  way  was  a  common  carrier  upon  the 

anoe  of  his  undertaking.    And  Hinman,  canal,  and  as  such  undertook  to  trans- 

J.,  said  :  "  That  there  may  be  drcum-  port  the  defendant's  goods  from  Troy 

■tanoes  which  would  excuse  a  carrier  to  Kidder's  ferry.    This  necessarily  in- 

from    the  delivery  of  a   package  is  eluded  the  duty  of  delivering  the  goods 

doubtless  true,  but  there   is   nothing  there  in  safety.    They  were  all  thus 

■tated  in  this  motion  that  ought  to  have  delivered  except  a  hogshead  of  mo- 

that  effect.    That  the  bank  was  shut  lasses,  wliich  was  stove  in  the  act  of 

when  the    carrier    went    there,   can  being  unladen ;  as  they  were  hoistins 

amount  to  nothing,  unless  it  appeared  it  from  the  boat  with  a  tackle  attached 

ftirther  that  he  went  there  at  a  proper  to  a  storehouse  upon  the  bank  of  the 

time,    during    the  ordinary    business  canal,  the  rope  broke,  and  the  hogshead 

hours ;  and  even  theh  we  could  not  say,  fell  back  into  the  boat,  and  most  of  the 

as  matter  of  law,  that  this  would  be  a  molasses  was  lost.    Although  one  of 

legal  excuse.    It  would  depend  upon  the  plaintiffs  was  present,  there  is  no 

tlie  degree  of  diligence  which  the  car-  pretence  that  he  had  accepted  the  mo- 

rier  used,  to  let  the  officers  of  the  bank  lasses   as    delivered  previously  to  the 

know  that  he  had  a  package  to  deliver  accident,  or  that  he  had  any  thing  to  do 

there.    No  question  of  this  sort   was  with  the  deliveir.    The  delivery  was 

on  the  trial  below,  nor  does  it  not  complete  when  the  accident  oc- 


appear  that  there  was  any  foundation    curred,  and  the  goods  were  still  at  the 
on  which  it  could  have  been."    See    risk  of  the  carrier.    It  is  a 


a  matter  of  i 


also  Hill  r.  Humphreys,  6  W.  &  S.  128 ;    no  importance  that  the  machinery  em- 
Young  o.  Smith,  8  Dana,  91;  Storr  v,    ployea  in  unlading  the  boat  was  at- 

(M)  Claffin  V.  Boston,  ftc  K.  K.  Co.  v.  Mclror,  L.  K.  6  Ex.  86,  it  was  heid 
7  Alien,  841.  8ee  Winslow  v.  Vermont,  that  the  carrier  was  not  liable  for  mis- 
Ike  B.  &.  Co.  42  y t.  700.    In  McKeon    delivery  without  negligence. 
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tutes  delivery,  regaxd  must  be  had  to  all  the  facts  bear- 
ing upon  the  question,  and  especially  to  the  character  of 
the  transaction,  and  the  interest  of  the  parties,  in  order  to 
ascertain  if  the  delivery  be  such  as  the  nature  of  the  case 

admits,  (i) 
*  185  *  But  if  there  is  delay  through  an  accident  or  mis- 
fortune, and  the  carrier  afterwards  delivers  the  goods 
as  soon  as  may  be,  he  is  not  responsible  for  the  effect  of  the 
delay,  although  it  was  not  occasioned  by  ^^  the  act  of  God  or 
the  public  enemy,"  and  might  possibly  have  been  prevented ; 
for  as  to  the  time  of  the  delivery  he  is  not  bound  to  more 
than  diligence,  nor  responsible  unless  for  the  want  of  due 
diligence ;  his  liability  as  to  the  time  of  delivery  being  quite 
distinct  from  his  liability  for  the  delivery  itself.  (/)  And  it 
has  been  held,  that  it  is  not  a  sufficient  excuse  on  the  part 
of  the  consignee  (a  bank)  for  refusing  to  receive  packages, 
that  they  are  tendered  after  banking  hours,  and  that  the 
vaults  are  locked  and  the  cashier  gone  to  his  residence  with 
the  keys,  (k}  It  seems,  however,  that  if  he  has  made  an  ex- 
press agreement  to  deliver  by  a  specified  time,  delay  caused 
by  unavoidable  accident  will  be  no  excuse ;  (Q  and  it  has 
been  held  in  New  York,  that  a  delay  to  transport  freight  in 
the  usual  time,  will  subject  a  railroad  corporation  to  damages, 

tacbed  to  and  belonged  to  a  store  on  contra,  «-But  if  the  carrier  u  preTented 
the  bank  of  the  canal,  and  not  to  the  by  my  cause  from  deliyering  goods  in 
carrier's  boat  It  was  pro  hoc  vice  his  due  time,  his  liability  to  deU^er  them 
tackle,  and  he  was  responsible  for  its  within  a  reasonable  time,  after  the 
sufficiency.  When  the  restMnsibility  cause  of  detention  is  removed,  still  oon- 
of  a  common  carrier  has  begun,  it  con-  tinues.  Id.  Therefore,  where  the  de- 
tinues until  there  has  been  a  due  do-  fendants  contracted  to  cany  the  plam- 
livery  by  him."  See  also  Graff  v.  tiff's  goods  ftom  Liverpool  to  LeghorUp 
Bloomer,  9  Penn.  St.  1 14.  and  on  the  vessel's  arrival  at  Falmouth, 

(/)  liff  iUer  t;.  Steam  Navigation  Co.,  in  the  course  of  her  Voyage,  an  embargo 
10  N.  Y.  (6  Seld.)  431 ;  Hall  v.  Rich-  was  laid  on  her,  **  until  ate  further  order 
ardson,  16  Md.  896 ;  Merritt  v.  Old  of  Council ;  **  it  was  hdd^  that  such  em- 
Colony  R.  R.  Co.  11  Alien,  80 ;  Blumen-  bargo  only  suspended,  but  did  not  dis- 
thi^v.  Brainerd,  88  Vt.  402 ;  Fenner  v.  solve,  the  contract  between  the  parties ; 
Buffalo,  &c.  R.  R.  Co.  46  Barb.  108 ;  and  that  even  after  two  years,  when 
Cincinnati,  &c.  R.  R.  Co.  v,  McCool,  26  the  embargo  was  taken  off,  the  defend- 
Ind.  140.  ants  were  answerable  to  the  plaintiff 

( /)  Parsons  V.  Hardy,  14  Wend.  216 ;  for  damages  for  the  non-performance 

Dows  V.  Cobb,  12  Barb.  310,  820;  Wi-  of  their  contract.    Hadley  v.  Clarke,  S 

bert  V.  The  New  York  &  Erie  H.  R.  T.  R.  269.    See  also  Hadley  v.  Baxen* 

Co.  2  Kern.  246 ;  Scoville  v,  Griffith,  dale,  9  Exdi.  841. 

id.  609;  Boyle  v.  McLaughlin,  4  Har.  (k)  Marshall  -  o.  Am.  Express  Co.  7 

&  J.  291 ;  Hadley  w.  Clarke,  8  T.  R.  Wis.  1. 

269;  Lowe  v.  Moss,  12  111.  477.    See  (/)  Harmony  v.  Bhigham,  1  Doer 

HarreU  v.  Owens,  1  Dev.  A  B.  273,  209. 
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where  tiie  delay  is  caused  by  sudden  and  wrongful  refusal  to 
work,  by  the  seryauts  of  the  company,  (th). 

If  the  consignee  refuse  to  receive  the  goods,  or  cannot  re- 
ceive them,  or  is  dead,  or  absent,  this  will  excuse  delay  in 
dehvery,  but  not  absolve  the  carrier  from  all  duty  or  respon- 
sibility ;  for  he  is  still  bound  to  make  all  reasonable  efforts  to 
pbice  tbem  in  the  hands  of  the  consignee,  and,  when, 
these  are  ineffectual,  to  *  take  care  of  the  goods  for  *  186 
the  owner,  by  holding  them  himself,  or  lodging  them 
with  suitable  persons  for  him ;  and  such  persons  then  become 
bailees  of  the  owners  of  the  goods,  (n) 

But  the  question  of  reasonableness  of  time  disappears 
when  the  parties  have  made  their  time  certain  by  the  special 
agreement.  Then  it  must  be  precisely  adhered  to.  Any  de« 
lay  is  a  failure  and  a  breach  of  the  contract,  (o)  And  where 
there  is  a  custom  which  would  wholly  excuse  the  carrier 
from  deUvering  the  goods,  still,  if  he  make  an  express  prom- 
ise to  deliver,  he  is  bound  by  this  promise,  and  the  custom 
becomes  inoperative. 

In  general,  the  delivery  of  the  goods  must  be  to  the  owner 
or  consignee  himself,  or  to  his  agent,  Q?)  or  they  must  be 

(»)  Blackstock  v.  New  York  &  Erie  may  discharge  himself  flrom  fhrther  re- 

B.  R.  Co.  ION.  Y.  (6  Seld.)  4S.  sponsibility   by  placing  the   goods  in 

(r)  Ostrander  v.  Brown,  15  Johns,  store  with  some  responsible  third  per* 

89 ;  Fisk  v.  Newton,  1  Denio,  46.    In  son,  in  that  business,  at  the  place  of  do- 

this  last  case  the  consignee  of  certain  lireTy,  for  and  on  accoimt  of  the  owner. 

kegs  of  hotter,  sent  from  Albany  to  When    so  deliTered,   the  storehouse 

Hew  York  by  a  freight  barge,  was  a  keeper  becomes  the  bailee  and  ajrent 

clerk,  having  no  place  of  bosiness  of  his  of  the  owner  in  respect  to  snch  goods/ 

own,  and  whose  name  was  not  in  the  See  also  Stone  v.  Waitt,  81  Me.  409 ; 

<nty  directory,  and  who  was  not  known  Hemphill  v.  Chenie,  6  W.  &  8.  62. 

to  the  carrier,  and  after  reasonable  in-  (o)  Hand  v.  Baynes,  4  Whart.  204, 

qniries  by  the  carrier's  agent  could  not  214 ;   Paradine   v.  Jane,   Aleyn,   27  ; 

be  found.    It  was  hMy  that  the  carrier  Brecknock  Co.  v.  Pritchard,  6  T.  R. 

discharged   himself  from  further   re-  760.    But  see  Dows  v,  Cobb,  12  Barb. 

aponsibllity,  by  depositing  the  property  810,  821. 

with  a  storehouse  Keeper,  then  in  good  (p)  See  cases  cited  ante,  p.  188,  note 
credit,  for  the  owner,  and  taking  his  (/).  In  Lewis  v.  The  Western  Rail- 
receipt  for  the  same  according  to  the  road  Co.,  11  Met.  609,  it  was  held,  that 
ttsnal  course  of  businese  in  that  tradov  if  A,  for  whom  goods  are  transported 
although  the  batter  was  subsequently  by  a  railroad  company,  authorizes  B  to 
sold  by  the  storehouse  keeper,  and  the  receiye  the  dellrery  thereof,  and  to  do 
proceeds  lost  to  the  owner  by  his  fail*  all  acts  incident  to  the  deliyery  and 
ore.  And  Jewdty  J.,  said :  "  Wlien  transportation  thereof  to  A ;  and  B,  in- 
goods  are  safely  couTeyed  to  the  place  stead  of  receiving  the  goods  at  the 
of  destination,  and  the  consignee  is  usual  place  of  deliTery,  requests  the 
dead,  absent,  or  refuses  to  receire,  or  Is  agent  of  the  company  to  permit  the  car 
not  known,  and  cannot,  afier,  due  ef-  which  contains  the  goods  to  be  hauled 
forts  are  niadey  be  found,  the  carrier  to  a  near  depot  of  another  railroad 
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carried  to  his  residence,  or  they  may  be  taken  to  his  place 
of  business,  where,  from  the  nature  of  the  parcels,  this  is  the 
more  appropriate  place  for  their  delivery.  Nor  is  it  sufficient 
that  they  are  left  at  the  public  office  of  the  carrier,  unless 
there  be  express  permission  for  this,  or  a  usage  so  es- 
*  187  tablished  and  well  known  as  *  to  be  equivalent  to  such 
permission,  (j)  But  a  delivery  of  the  goods  in  accord 
ance  with  the  labels  is  sufficient,  (r) 

If  a  part  of  the  goods  are  lost  by  the  act  of  God,  or  in 
such  wise  that  the  carrier  is  not  liable  for  the  loss,  and  he 
delivers  the  remainder  of  the  goods,  he  is  entitled  to  freight 
for  what  he  delivers,  (rr) 

Usage,  so  long  established,  so  uniform,  and  so  well  known 
that  it  must  be  supposed  that  the  parties  to  a  contract  knew  it 
and  referred  to  it,*  becomes,  as  it  were,  a  part  of  the  contract, 
and  may  modify  the  rights  and  duties  of  the  parties  in  an 
important  manner.  And  in  determining  what  is  a  sufficient 
delivery  of  goods  by  a  carrier,  usage  has  frequently  great 
influence.  («)    In  general,  as  we  have  said,  the  delivery  must 

company,  and  sach  agent  assents  there-  (s)  See  Farmers  &  Mechanics  Bank 

to,  and  assists  B  in  hauling:  tiie  car  to  o.  Champlain   Transportation  Co.,  16 

such  depot,  and  B  there  requests  and  Yt.  62,  18  id.  181,  28  id.  186.     This  is 

obtains  leave  of  that  company  to  use  one  of  the  strongest  cases  in  the  books 

its   machinery   to  remove  the  goods  upon  this  point.    The  defendants  were 

from  the  car ;  then  the  company  that  common  carriers  on  Lake  Champlain, 

transported  the  goods  is  not  answerable  from  Burlington  to  St.  Albans,  touch- 

for  the  want  of  care  or  skill  in  the  per-  ing  Port  Kent  and  Plattsburgh   long 

sons  employed  in  so  removing  the  goods  enough    to    discharge    and     receive 

from  tlie  car,  nor  for  the    want   of  freight  and  passengers.    This  action 

strength   in  the  machinery  used  for  was  brought  against  them  to  recover 

the  removal  of  them,  and  cannot  be  for  the  loss  of  a  package  of  bank-bills, 

charged  with  any  loss  that  may  happen  It  appeared  in  evidence  that  the  paci- 

in  the  course  of  such  delivery  to  A.  age  in  question,  which  was  directed  to 

{q)  Gibson  v.  Culver,  17  Wend.  806.  "Richard  Yates,  Esq.,  Cashier,  Platts- 
In  this  case  it  was  held,  that  it  is  com-  burg,  N.  Y.,"  was  delivered  by  the 
petent  for  a  carrier  to  prore  that  the  teller  of  the  plaintiflk'  bank  to  the  cap- 
uniform  usage  and  course  of  the  busi-  tain  of  the  defendants'  boat,  which  ran 
ness  in  which  he  is  engaged,  is  to  leave  daily  from  Burlington  to  Plattsburg, 
the  goods  at  his  usual  stopping-nlaces  and  thence  to  St.  Albans ;  and  that, 
in  the  towns  to  which  the  goods  are  when  the  boat  arrived  at  Plattsburg, 
directed,  without  nature  to  the  con-  the  captain  delivered  the  package  to 
-  sig^ees ;  and  if  such  usage  be  shown  one  Ladd,  a  wharfinger,  and  that  it 
of  so  long  continuance,  uniformity,  and  was  lost  or  stolen  while  in  Ladd's  pos- 
Dotoriety,  at  to  justify  a  jury  to  find  session.  No  notice  was  given  by  the 
that  it  was  known  to  the  plaintiff,  the  captain  of  the  boat  to  the  consignee 
carrier  will  be  discharged.  of  the  arrival  of  the  package,  nor  had 

(r)  Bristol  v.  R.  &  S.  R.  R.  R.  Co.,  9  he  any  knowledge  of  it  until  after  it 

Barb.  168.  was  lost.     The  principal  question  in 

{rr)  Price   o.    Hartshorn,  44  Barb,  the  case  was,  whether  the  package  was 

Q55.  sufficiently  delivered  to  dischai^  the 
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be  to  the  owner  or  consignee,  or  bis  autborized  agent.  But 
if  tbe  goods  are  left  at  his  residence  or  (such  delivery  being 
more  appropriate)  at  his  place  of  business,  that  is  equivalent 
to  a  delivery  into  his  personal  possession,  and  it  does 
not  seem  that  any  personal  notice  *  is  necessary.  Per-  *  188 
haps  it  may  always  be  presumed  that  the  owner  of 
goods  will  receive  information  if  they  are  left  at  his  house  ; 
and  if  not,  that  it  is  his  own  fault,  or,  if  the  fault  of  others, 
not  that  of  the  carrier.  But  where  a  delivery  by  a  carrier  is 
made  at  an  owner's  house,  but  not  in  a  usual  way,  as  if  the 
parcel  were  placed  in  a  dark  comer  of  an  entrance  or  back 
room,  without  attracting  notice  or  giving  information  to  any 
one,  this  circumstance  might  indicate  either  wrongful  mo- 
tive or  culpable  negligence  ;  and  such  delivery  would  not  be 
a  sufficient  one.  It  is  undoubtedly  best,  in  all  cases  of  de* 
livery  not  to  the  person  himself,  to  give  notice  to  him,  or  to 
one  certainly  authorized  to  receive  notice  for  him. 

Carriers  by  land  usually  deliver  the  goods  they  transport, 
by  canying  them  to  the  owner,  or  where  he  directs.  And 
generally  they  can  do  this  as  easily  as  they  can  bring  them 
into  the  town  where  he  lives.  But  this  is  not  the  case  with 
one  important  class  of  carriers  by  land ;  we  mean  railroads. 
The  freight  cars  can  go  only  where  the  rails  go,  and  these 
terminate  in  the  station-house.  If  the  goods  are  to  be  car- 
ried further,  they  must  be  laden  upon  wagons  or  other 
carriages  for  that  purpose.  Moreover,  it  is  usual  for  the 
consignor  by  railroad  to  send  to  the  consignee  notice  of  the 
consignment,  and  very  frequently  a  copy  of  a  receipt,  which 

defendant!  from  their  liability  at  caiv  law  fixes  the  extent  of  the  contract,  in 

rien.    The  defendants  oflTered  evidence  erery  instance,  in  the  manner  assumed, 

to  show,  that  a  delivery  to  the  wharf-  then,  moat  undoubtedly,  are  the  defend- 

inger,  without  notice,  under  the  circum-  ants  liable  in  this  case,  unless  they  can 

stancesofthe  case,  was  a  good  delivery  show,  in  the  manner  required,  some 

according  to  their  own  uniform  usage,  controlling  usage.     But  if,  upon  ez- 

and  the  QMge  of  other  carriers  similarly  amination,  it  shall  appear  that  there  is 

situated.    The  case  has  been  before  the  no  rule  of  law  applicable  to  the  sub* 

Supreme  Court  of  Vermont  three  times,  ject,  and  the  extent  of  the  transit  is  a 

and  that  court  has  uniformly  held,  that  matter  resting  altogether  in  proof,  then 

in  the  absence  of  any  special  contract,  the  course  of  business  at  the  place  of 

a  delivery  to  the  wharfinger  without  destination,  the  usage  or  practice  of  the 

notice,  if  warranted  by  the  usage  of  defendants,  and  other  carriers,  if  any, 

the   place,    was   suflicient,   and    dis-  at  that  port,  and  at  that  wharf,  become 

diarged  the  defendants  from  all  Ua-  essential  and  controlling  ingredients  in 

bility.    When  the  case  was  before  the  the  contract  itself."     See  Ricbanlson 

court  the  last  time,  Redfield,  J.,  in  de-  v.  Qoddard,  28  How.  28. 
livering  the  judgment,  said :  "  If  the 
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seems  to  take  the  place  of  a  bill  of  lading,  and  is  sometimes 

framed  in  yeiy  similar  tenns.  And  the  arrival  of  the  goods  at 

a  certain  hour  may  usually  be  calculated  upon  with  great  cer- 
tainty.   For  all  these  reasons,  and  some  others,  it  is  usual  with 
railroads  not  to  send  the  goods  out  of  their  depots.  (Q 

•  189  There  is,  perhaps,  no  objection  to  *  this  usage  strength- 

ening itself  into  law.  But  we  think  in  that  case,  that 

*  190  the  railroad  carrier  should  give  notice  forthwith,  on*  the 

4 

(f )  Thomas  v.  Boston  &  Providence  inch  deliyery  at  a  depot  the  carriage 

Railroad  Co.  10  Met.  472.    This  was  is  completed.    But,  owing  to  the  great 

an  action  against  the  defendants  as  amount  of  goods  transported,  and  be- 

common  carriers,  to  recover  for  the  longing  to  so  many  different  persons, 

loss  of  a  roll  of  leatlier.    It  appeared  and    in    consequence  of  the  different 

in  evidence  that  four  rolls  of  leather,  hours  of  arrival,  by  night  as  well  as  by 

the  property  of  the  plaintiff,  were  de-  day,  it  becomes  equally  convenient  and 

livered  to  the  defendants  at  Providence,  necessary,  both  for  the  proprietors  of 

to  be  transported  to  Boston ;  that  they  the  road  and  the  owners  of  the  goods, 

wereso  transported,  and  were  deposited  that  they  should  be  unladed,  and  de- 

at  the  defendant's  depot  at  Boston ;  that  posited  in  a  safe  place,  protected  from 

a  teamster,  emploved  by  the  plaintiff,  the  weather,  and  from  exposure    to 

sliortly  after  called  at  the  depot,  with  thieves    and    pilferers.      And    where 

a  bill  of  the  freight  receipted  bv  thede-  such  suitable  warehouses  are  provided, 

fendants,  and  inq|uired  for  the  leather ;  and  the  goods  which  are  not  called  for 

that  it  was  pomted  out  to  him  by  on  their  arrival  at  the  places  of  destina- 

the  defendant  s  agent,  Allen,  who  had  tion,  are  unladed  and  separated  from 

charge. of  the  depot;  that  the  teamster  the  goods  of  other  persons,  and  stored 

then  took  away  two  of  the  rolls,  and  safehr  in  such  warehouses  or  depots, 

toon  after  called  again  and   inquired  the  duty  of  the  proprietors  as  common 

for  the  other  two ;  that  he  was  directed  carriers  is,  in  our  judgment  terminated, 

where  to  look  for  them ;  and  that  he  They  liave  done  nil  Uiey  agreed  to  do ; 

found  only  one.    The  court  held,  that  they  have  received  the  goods,  have  trans 

under  tliese  circumstances,  the  defend-  ported  them  safely  to  the  place  of  deliv- 

ants  were  not  liable  as  carriers.    Hub-  ery,and,  the  consignee  not  being  present 

bard,  J.,  said  :  "The  transportation  of  to  receive  them,  have  unladed  them,  and 

goods,  and  the  storage  of   goods,  are  have  put  them  in  a  safe  and  proper 

contracts  of  a  different  character ;  and  place  for  the  consignee  to  take  them 

though  one  person  or  company  may  away ;  and  he  can  take  them  at  any  rea- 

render  both  services,  yet  the  two  con-  sonable  time.    The  liability  of  common 

tracts  are  not  to  be   confounded  or  carriers  being  ended,  the  proprietors 

blended;   because  the  legal  liabilities  are,  by  force  of  law,  depositaries  of  tlie 

attending  the  two  are  different.    The  goods,  and  are  bound  to  reasonable 

proprietors  of  a  railroad  transi)ort  mer-  oiligeDce  in  the  custody  of  them,  and 

chandise  over  their .  road,  receiving  it  consequently  are  only  liable  to  the  own- 

at  one  depot,  or  place  of  deposit,  and  ers  in  case  of  a  want  of  ordinary  care, 

delivering  it  at  another,  agreeably  to  In  the  case  at  bar,  the  goods  were 

the  direction  of  the  owner  or  consignor,  transported  over  the  defen£ints'  road, 

But  from  the  very  nature  and  peculiar  and  were  safely  deposited  in  their  mer- 

construction  of  the  road,  the  proprie-  chandise  depot,  ready  for  delivery  to 

tors  cannot  deliver  merchandise  at  the  the  plaintiff,  of  which  he  had  notice, 

warehouse  of  the  owner  when  situated  and  were  in  fact  in  part  taken  away 

off  the  line  of  the  road,  as  a  common  by  him  ;  the  residue,  a  portion  of  wliich 

wagoner  can  do.    To  make  such  a  de-  was  afterwards  lost,  bemg  left  there  for 

livery,  a  distinct  species  of  transporta-  his  convenience.     No  agreement  was 

tion  would  be  required,  and  would  be  made  for  the  storage  of  the  gooda,  and 

the    subject    of    a   distinct    contract,  no  further  compensation  paid  therefor; 

They  can  deliver  it  only  at  the  termi-  the  sum  paid  being  the  freight  for  car- 

niis  of  the  road,  or  at  the  given  depot  riage,  which  was  payable  if  the  goods 

where  goods  can  be   safely  unladed,  bad  1)een  delivered  to  the  plaintilr  iok- 

tnd  put  into  a  place  of  safety.    After  mediately  on  the  arrival  of  the  can 
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arriyal  of  the  goods,  to  the  consignee,  if  his  residence  is 
known,  or  can  be  found  by  any  reasonable  exertions.  We 
think  the  law  should  make  this  requirement,  and  this  so  posi* 
lively  that  no  usage  against  it  should  be  permitted  to  con- 
without  may  storage.  Upon  these  passengers,  the  liability  of  the  company 
iSM^ts,  we  are  of  opinion,  for  the  reasons  as  carriers  continues  until  the  porters 
before  stated,  that  the  duty  of  the  de-  have  discharged  their  duty.  That  was 
fendants  as  common  carriers,  had  ceased  an  action  on  the  case  against  the  de^ 
on  their  safe  deposit  of  the  plaintiff's  feodants  for  the  loss  of  a  package- 
goods  in  the  merchandise  depot ;  and  The  first  count  of  the  declaration 
that  they  were  then  responsible  only  stated,  that  the  defendants  were  the 
as  depositaries  without  further  charge,  owners  and  proprietors  of  a  railway 
and  consequently,  unless  guilty  of  neg-  for  the  carriage  and  conveyance  of  pas- 
ligence,  in  the  want  of  ordinary  care  sengers  and  their  luggage,  &c.,  from  A 
in  the  custody  of  the  goods,  they  are  to  B,  for  hire ;  that  the  defendants  were 
Dot  liable  to  tlie  plaintiff  for  the  alleged  common  carriers  for  hire  in  and  upon 
loss  of  a  part  of  the  goods."  In  Norway  the  said  railway;  that  the  wife  of  the 
Plains  Co.  v.  Boston  &  Maine  Railroad  plaintiff,  at  their  request,  became  a 
Co.  ]  Gray,  268,  it  is  decided,  that  the  passenger  in  and  upon  the  railway,  to 
rule  requiring  carriers  to  make  personal  be  carried  and  conveyed  therein  and 
delivery  to  the  consignee  does  not  apply  thereby  from  A  to  B,  together  with  her 
to  railroads,  transportation  by  which  luggage,  consisting  of  a  dressing-case, 
more  resembles  sea-carriage  than  car-  &c.,  also  to  be  carried  and  conveyed  by 
riage  by  means  of  wagons  and  similar  the  defendants,  as  such  carriers,  in  and 
Tehicles ;  that  the  nature  of  transporta-  upon  the  railway  from  A  to  B,  and 
tlon  of  iVeight  by  railroad  is  such  that  there,  to  wit,  at  the  station  or  terminus 
the  implied  contract  between  the  par-  at  B,  safely  and  securely  delivered  for 
ties  is  that  the  company  will  transport  the  plaintiff,  for  reasonable  reward  to 
the  goods,  discharge  them  from  the  the  defendants  in  that  behalf :  and  the 
cars  upon  a  suitable  platform,  and  breach  alleged  was,  that  the  defend- 
there  deliver  them  to  the  consignee  if  ants,  not  regarding  their  duty,  did  not 
he  is  ready  to  receiye  them,  and  if.  he  use  due  and  proper  care  in  and  about 
is  not,  that  they  will  place  them  se-  the  carriage  and  conveyance  of  the 
curely  and  keep  them  a  reasonable  dressing-case  from  A  to  B,  but  took  so 
time,  ready  to  be  delivered  when  called  little  and  such  bad  care  in  and  about 
for ;  that  from  this  view  of  the  duty  the  carrying  and  conveying  the  same, 
and  contract  between  the  parties,  the  that  by  and  through  the  careUssneas, 
company  are  first  common  carriers,  and  nepfigence,  and  improper  conduct  of  tlie 
after  tluit  warehousemen,  responsible  defendants  in  the  premises,  the  dress- 
as  the  former  until  the  goods  are  re-  ing-case  was  lost.  It  was  proved  that 
moTed  from  the  cars  and  placed  upon  the  plaintiff's  wife  became  a  passenger 
the  platform,  and  if,  on  account  of  their  by  a  first-class  carriage,  to  be  conveyed 
arrrral  In  the  night,  or  for  any  reason,  fh)m  A  to  B  ;  that  the  dressing-case 
the  consignee  is  not  then  read  v  to  re*  was  placed  in  the  carriage  under  the 
ceiye  them,  it  is  the  duty  of  the  com-  seat ;  that  on  the  arrival  of  the  train  at 
pany  to  take  care  of  them,  under  the  B,  the  porters  of  the  company  took 
liability  of  warehousemen  or  keepers  upon  themselves  the  duty  of  carrying 
of  goods  for  hire.  And  the  court  are  the  lady's  luggage  from  the  railway 
strongly  inclined  to  be  of  the  opinion  carriage  to  the  hackney  carriage  which 
that  it  18  not  necessary  for  the  company  was  to  convey  her  to  her  residence ; 
to  give  notice  of  the  arrival  of  the  and  that  on  her  arrival  there  the 
goods,  but  that  the  nature  of  the  trans-  dressing-case  was  missing.  Held,  that 
portation  is  such  as  to  dispense  with  it.  the  duty  of  the  defendants  as  common 
And  see  Smith  v.  Nashua  and  Lowell  carriers  continued  until  the  luggage 
B.  R.  Co.  7  Foster  (N.  H.),  86.  But  in  was  placed  in  the  hackney  carriage ; 
Richards  v.  The  London  Railway  Co.  and  that  the  evidence  entitled  the 
7  C.  B.  889,  It  was  held,  that  where  a  plaintiff  to  a  yerdict  upon  the  first 
railway  com;>:my  employ  porters  at  count.  And  see  Butcher  v.  The  Lon- 
their  stations  to  convey  passengers'  don  &  South  Western  Railway  Co. 
lttSS<^  froin  the  railway  carriages  to  29  £.  L.  &  £.  847 ;  s.  o.  16  C.  B.  18. 
the  carriasea  or  hired  vehicles  of  the 
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Irol  the  law ;  at  least  not  unless  it  were  quite  universal,  and 
well  known  to  all,  and  there  is  some  disposition  to  hold  the 
law  thus,  (u) 

It  may  be  remarked,  that,  however  raikoad  companies  or 
other  inland  carriers  may  adopt  the  form  and  phraseology  of 
bills  of  lading  and  other  maritime  contracts,  the  essential 
difference  in  the  nature  of  the  duties  they  undertake,  will 
not  be  disregarded  by  the  courts,  (v) 

The  duty  of  express  companies  differs  from  that  of  rail- 
road carriers,  for  they  are  bound  to  deliver  the  goods  to  the 
consignee,  and  make  all  reasonable  exertions  for  that  pur- 
pose, (yv^  But  if  after  such  efforts  they  cannot  so  deliver 
them,  they  are  liable  only  as  warehousemen,  for  negli- 
gence, (vw) 

Carriers  by  water  cannot  usually  deliver  goods  at  the 
residence  of  their  consignees  without  land  carriage, 
•  191  and  the  greatest  *  amoimt  of  goods  carried  by  water 
is  consigned  to  persons  whose  warehouses,  or  stores, 
are  adapted  to  receive  such  goods  by  being  near  the  water, 
and  generally  on  the  wharves  on  which  they  may  be  landed. 
Hence  a  usage  prevails  very  generally  to  deliver  such  goods 
by  landing  them  on  a  wharf,  and  giving  immediate  notice 
to   the   consignees,  (w}      And  it  is  held,  that    a    carrier 

(u)  Michigan  Central  Railroad  Co.  signee's  warehouse,  is  Aillj  considered, 

V,   Ward,  2  Micli.  638,  oyemiled  in  and  in  especial  reference  to  grain  ele- 

Mlch.  C.  R.  R.  Co.  I*.  Hale,  6  Mich,  vators,  in  Vincent  v.  Chicago,  &c.  K. 

248.     See    Fanners    and    Mechanics  R.  Co.  49  111.  88. 

Bank    v.    Champlain    Transportation  (tr)  Dixon  v.  Dunham,  14  UI.  824; 

Co.,  ante,  p.  187,  note  (s) ;  and  Gibson  Crawford  v.  Clark,  16  HI.  661 ;  Hyde 

0.  Culver,  ante,  p.  187,  note  (o),  that  v.  Trent  &  Mersey  Navigation  Co.  6  T. 

notice  may  be  dispensed  with  when  R.  889.    In  the  last  case  it  was  held, 

usage  fully  warrants  it.     See  also  the  that  where  common  carriers  from  A  to 

language  of  Hubbard,  J.,  quoted  in  the  B  charged  and  received  for  cartage  of 

preceding  note,  and  ShaWf  C.  J.,  Nor-  goods  to  the  consignee's  house  at  B, 

way  Plains   Co.  v.  Boston  &  Maine  from  a  warehouse  there,  where  they 

Railroad  Co.  1  Gray,  274 ;  and  notice  usually  unloaded,  but  wliich  did  not 

was  held  not  necessary,  in  Neal  v,  Wil-  belong  to  them,  they  must  answer  for 

mington,  &c.  R.  R.  Co.  8  Jones  L.  482;  the  goods  if  destroyed  in  the  ware- 

Jeffersonville  R.  R.  Co.  v.  Cleveland,  2  house  by  an   accidental  fire,  though 

Bush,  468.  they  allowed  all  the  proflta  of  the  car- 

(v)  See  the  opinion  of  Grier.  J.,  in  tage  to  another  person,  and  that  cir- 
Hemphill  v.  Chenie,  6  W.  &  S.  62,  dted  cumstance  was  known  to  the  con- 
in  the  next  note.  signee.    This  was  a  case  of  carriage 

{vv)  Witbeck  v,  Holland,  66  Barb,  by  land.    The  ground  upon  which  the 

448 ;  88  Howard,  Pr.  278.  defendants  were  held  liable  was,  that 

{vw)  Adams  Express  Co.  v.  DameU,  they  made  a  specific  charge  for  cart- 

81  Ind.  20.    The  obligation  of  railroad  age  from  the  warehouse  where  they 

companies  to  deliver  goods  to  the  con-  unloaded  to  the  house  of  the  consignee. 
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•  by  water  may  land  his  goods  at  any  wharf  usnally  •  192 
used  for  landing,  and  is  not  bound  to  take  them  to  that 

The  general  qnention,  whether  a  car^  by  the  usage  foonnd  ttf^take  care  of 

rier  by  land  is  bound  to  make  a  per-  the  lighter,  after  it  is  fully  laden,  until 

ional  delivery,  was  not  decided,  though  the  time  when  it  can  be  properly  re- 

all  the  judges  expressed  their  opinion  moTed  from   the  ship  to  the  wharf, 

upon  it ;    that  of  Lord  Kenyan  being  At  a  trial  on  this  question,  it  was  hdi 

against  such  liability,  and  that  of  all  that  the  master  was  not  obliged  to  do 

the  other  judges  beiAg  in  faror  of  it.  this.     Robinson  v,  Turpin,  cited   in 

AU  the  judges,  howeyer,  agreed  that  a  Abbott  on  Sliipping,  835.     When  ships 

cairier  by  water,  bringing  goods  fh>m  a  arrive  fhim  Turkey,  and  are  obliged  to 

foreign  port,  was  not  bound  to  make  perform  quarantine  before  their  entry 

a  personal  delivery  to  the  consignee,  into  the  port  of  London,  it  is  usual  for 

Lcffd  Kenym,  in  the  course  of  his  opin-  the  consignee  to  send  down  persons,  at 

ion,  said :  "  If  the  defendants  here  be  his  own  expense,  to  pack  and  take 

liable,  consider  how  far  the  liability  of  care   of   the   goods ;    and    therefore, 

carriers  will  be  extended :  it  will  anect  where  a  consignee  had  omitted  to  do 

the  owners  of  sliips  bringing  goods  from  so,  and  goods  were  damaged  by  being 

foreign  countries  to  merchants  in  Lon-  sent  loose  to  the  shore,  it  was  Md  that 

don.     Are   they  bound  to  carry  the  he  had  no  right  to  call  upon  the  master 

goods  to  the  warehouses  of  the  mer-  of  the  ship  for  compensation.    Dnn« 

chants  here,  or  will  they  not  have  dis-  nage   v.  Joliile,  cited   in  Abbott  on 

charged  their  duty  on  landing  them  at  Shipping,  886.    The  general  question 

the  wbaif  to  which   they  generally  as  to  the  duty  of  delirery,  in  the  case 

come?    It  would  be  strange,  indeed,  of  carriers  by  water   bringing  goods 

if  the  owners  of  a  West    Indiaman  from  a  foreign  port,  was  much  dis- 

were  held  liable  for  any  accident  that  cussed  in  the  case  of  Cope  o.  CordoYa, 

happened  to  goods  brought  by  them  to  1  Rawle,  208.    Rogers ^  J.,  delirered  the 

England,  after  having  landed  them  at  judgment   of  the   court,  as  follows : 

their  usual  wharf."     And  BuUer,  J.,  "  The  substance  of  a  bill  of  lading  is  a 

said :  "  It   does    not    appear    to    me  formal  acknowledgment  of  a  receipt 

that  the  difficulties  suggested  respect-  of  goods,  and  an  engagement  to  de- 

ing  foreign  ships  exist.    When  goods  liver  them  to  the  consignee  or  his  as- 

are  brought  here  from  foreign  coun-  signs.    And  this  suit  is  brought  on  an 

tries,  they  are  brought  under  a  bill  of  alleged  breach  of  such  a  bontract,  in 

Vuling,  which  is  merely  an  undertaking  the  non-deli  very  of  a  crate  of  merchan- 

lo  carry  from  port  to  port.     A  ship  dise  shipped  on  board  the  ship  Lancas- 

trading  from  one  port  to  another  has  ter  from  Liverpool,  and  consigned  to 

not  the  means  of  carrying  the  goods  Raphael  Cordova  in  the  usual  form. 

on  laud,  aod,  according  to  the  estab-  The  goods  were  landed  on  the  wharf 

liahed  course  of  trade,  a  delivery  on  of  the  Liverpool  packets,  and  whether 

the  usual  wharf  is  such  a  delivery  as  this  amounts  to  a  delivery  to  the  con- 

wiU  discbarge  the  carrier."    And,  per  signee  is  the  principal  question.     It 

Gtou,  J. :  "  The  case  of  foreign  goods  must  be  conceded,  that,  by  the  general 

brought  to  this  country  depenos  on  the  custom,  the  liability  of  ship-owners  is 

custom  of  the  trade,  of  which  the  per-  at  an  end  when  the  goods  are  landed 

sons  engaged  in  it  are  supposed  to  be  at  the  usual  wharf,  and  this  seems  to 

cognizant ;  by  the  general  custom  the  be  taken  by  the  whole  court  as  a  posi- 

UabUity  of  ship  carriers  is  at  an  end  tion  not  open  to  dispute,  in  the  strongly 

when  the  goods  are  landed  at  the  usual  contested  case  of   Hyde  v.  Trent  & 

wharf"    By  the  custom  of  the  River  Mersey  Navigation  Co.  6  T.  R.  894. 

Thames,  the    master   of  a  vessel  is  The  usa^  in  France,   although  not 

bound  to  guard  goods  loaded  into  a  uniform  m  every  particular,  goes  to 

lighter,  sent  for  them  by  the  consignee^  the  whole  extent  of  the  English  doo- 

until  the  loading  is  complete,  and  can-  trine.    At  Rochelle,  when  the  vessel 

not  discharge  himsetf  from  that  obli-  is  moored  at  the  wharf,  the  merchant 

gation  by  telling  the  lighterman  he  has  freighters,  at  their  own  expense  and 

not  suiDcient  hands  on  board  to  take  risk,  have  their  merchandise  deposited 

care  of  them.    Catley  v.  Wintringham,  upon  the  deck  of  the  vessel.     From 

Peake,  Cas.   150.     But  it   has  been  the  time  when  they  reach  the  deck,  it 

much  contested,  wBether  the  master  is  is  the  business  of  the  hands  on  board 

VOL.  II.  U  [  209 1 


^  198                         THE  LAW  OF  GONTBAGTS.  [BOOK  HI. 

*  198   which  is  nearest  *  or  most  conyenient  to  the  consignee, 
or  that  which  he  specially  directs,  unless  the  carrier 

to  receive  arid  pimoe  them  in  their  mentator,  Chat  the  usage  Is  not  con- 
proper  situation.  In  unlading,  the  fined  to  Bochelie  and  Maneilles ;  but 
freighters  have  them  taken  in  like  that  in  France  as  in  Great  Britain,  it 
manner  from  the  deck,  by  their  por-  is  coextensive  with  the  limits  of  the 
ters,  to  lower  them  to  the  wharf,  from  kingdom  ;  and  in  this  countiy  we  an 
which  time  they  are  at  the  merchant's  not  without  authority  to  the  same  pur- 
risk,  without  any  liability  on  the  part  pose.  The  usage  has  been  ibuna  to 
of  the  master  of  the  vessel,  if  they  prerail  in  a  sister  city,  as  appears 
happen  to  sustain  any  damage  as  they  irom  a  case  the  name  of  which  is  not 
are  lowered  from  the  vessel.  At  Mar-  now  recollected,  latelv  determined  by 
seilles,  it  is  the  business  of  the  master  Judge  Irving^  in  New  York.  The  same 
to  put  the  merchandise  on  the  wharf,  point  has  also  been  ruled  by  the 
after  which  he  is  discharged.  1  Valin,  Supreme  Court  of  Massachusetts,  in 
610.  And  this  rule  of  the  French  Chickering  o.  Fowler,  4  Pick.  871.  A 
commercial  code  is  dted  with  appro-  promise  by  a  master  of  a  vessel  to  de- 
bation  by  the  learned  commentator,  in  liver  goods  to  a  consignee  does  not  re- 
page  686  of  his  Treatise  on  the  Marine  quire  that  he  should  deliver  them  to 
Ordonnance.  As  the  master,  in  con-  the  consignee  personally,  or  at  any  par- 
formity  with  the  prevailing  usage  in  ticular  wharf.  It  is  sufficient  if  he 
this  respect,  upon  his  arrival  deposits  leaves  them  at  some  usual  place  of  un- 
in  the  custom-house  a  manifest,  or  lading,  giving  notice  to  the  consignee 
general  list  of  the  cargo,  with  a  desig-  that  they  are  so  left  There  is  an  ob- 
nation  of  all  the  individuals  to  whom  vious  policy  in  commercial  nations  con* 
each  parcel  of  the  merchandise  should  forming  to  the  usages  of  each  other, 
be  respectivelv  delivered,  and  as  there  and  it  is  also  important  that  there  be  a 
are  always  officers  of  the  customs  who  uniformity  of  decisions  in  our  domestic 
attend  to  the  unlading,  to  superintend,  tribunals  on  mercantile  questions.  As 
and  make  a  list  of  all  the  merdiandise  there  will  be  great  convenience  in  the 
which  leaves  the  vessel,  for  the  pur-  local  usage  conforming  to  the  general 
pose  of  ascertaining  whether  the  mani-  custom,  it  will  be  incumbent  on  those 
test  of  the  cargo  which  has  been  fur-  who  maintain '  the  contrary  to  make 
nished  is  accurate  and  faithfld,  and  by  the  exception  from  the  rule  plainly 
this  means  the  lists  of  these  officers  appear.  In  unloading  a  vessel  at  the 
constitute  a  proof  of  the  landing  of  port  of  Philadelphia,  it  is  usual,  as  soon 
the  merchanoise,  it  is  the  end  of  the  as  articles  of  bulk,  such  as  crates,  are 
engagement  which  the  master  has  con-  brought  upon  deck,  to  pass  them  over 
tracted  by  the  bill  of  lading.  If,  then,  the  side  of  the  ship,  and  land  them  on 
disputes  arise,  it  is  only  when  in  the  the  wharf.  The  owners  station  a  clerk 
bustle  of  a  hasty  disdharge  mistakes  on  the  wharf,  who  takes  a  memoran- 
occur  on  the  part  of  those  who  convey  dum  of  the  goods,  and  the  day  they 
the  merchandise  to  the  warehouses,  by  are  taken  away,  and  this  for  the  infor- 
introducing  articles  into  one  which  mation  of  his  employers.  A  manifest 
ought  to  have  gone  into  another.  The  or  report  of  the  uirgo  is  made  by  the 
error  is  almost  always  discovered  by  master,  and  deposited  at  the  custom- 
ascertaining  what  parts  of  the  cargo  of  house,  and  the  collector,  on  the  arrival 
the  vessel  have  been  conveyed  to  the  of  the  vessel  within  his  district,  puts 
different  warehouses.  '  But  if  it  hap-  and  keeps  on  board  one  or  more  in- 
pens,'  says  the  commentator,  '  that  the  spectors,  whose  duty  it  is  to  examine 
error  cannot  be  discovered,  the  master  the  contents  of  the  carso,  and  superin- 
is  always  discharged  when  it  appears  tend  its  delivery.  And  no  gooda  from 
by  the  list  of  the  officers  of  the  royal  a  foreign  port  can  be  unladen  or  de* 
customs  that  he  has  caused  all  the  livered  from  the  ship  in  tlie  United 
merchandise  in  his  bills  of  lading  to  be  States,  but  in  open  dav  between  the 
placed  on  tlie  wha^.'  The  ordinances  rising  and  setting  of  the  sun,  ex- 
of  Rochelle  and  Marseilles  are  the  text  cept  by  special  license ;  nor  at  anv 
from  which,  in  the  manner  of  our  own  time  without  a  permit  from  the  col- 
commentators,  he  proceeds  to  deduce  lector,  which  is  granted  to  the  con- 
tho  general  custom.  I  understand  signee  upon  payment  of  duties,  or 
from   the   observations   of  the   com-  securing  them  to  Do  paid.    The  hold? 
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has  previously  agreed  to  obey  such  *  direction,  (x)  *  194 
But  in  all  such  cases  of  landing,  and,  indeed,  in  all 

en  of  a  biU  of  lading  are  presumed  liyering  an  anchor  sent  by  the  defend- 
to  be  well  informed  of  the  probable  ant's  hoj.  it  appeared  in  evidence  that 
period  of  tlie  vessers  arrival,  and  any  the  defendant  was  the  owner  of  a  hoy, 
such  arrival  is  a  matter  of  notoriety  in  which  sailed  from  Deal  to  Dice's  Quay, 
all  maritime  places.  The  consignee  is  near  London  Bridge ;  that  the  anchor 
ivevioiuly  informed  of  the  shipment,  had  been  8htppe<l  on  board  this  hoy, 
as  it  is  usual  for  one  of  the  bills  of  with  a  direction  to  be  delivered  to 
lading  to  be  kept  by  the  merchant,  a  Messrs.  Bell,  Anchram,  and  Buxton ; 
second  is  transmitted  to  the  consignee  that  the  defendant  had  delivered  it  at 
by  the  post  or  packet,  while  the  third  is  Dice's  Quay ;  that  the  wharfinger  had 
sent  by  the  master  of  the  ship,  together  paid  the  hoyman  the  freight,  and  had 
with  the  goods.  With  the  benefit  of  given  him  a  receipt  for  the  anchor; 
all  these  ufeguards,  if  the  consignee  and  one  witness  proved  that,  except  in 
uses  ordinary  diligence,  there  is  as  lit*  the  case  of  flour,  the  hoymen  never 
tie  danger  in  this  country  as  in  England  concerned  themselves  about  goods  after 
and  France,  of  inconvenience  or  loss,  they  had  delivered  them  at  the  whaif. 
whereas  the  risk  would  be  grreatly  in-  Lord  Kenyon^  after  making  some  ob- 
creased  if  it  should  be  the  duly  of  the  servations'  upon  the  evidence,  left  it  to 
ship-owner,  to  see  to  the  actual  re-  the  jury  to  say  what  was  the  custom ; 
ceipt  of  the  goods,  and  particularly  in  and  they  found  a  verdict  for  the  plain- 
tbe  case  of  a  general  ship  with  name-  tiff.  So  in  Hemphill  v.  Chenie,  tt  W. 
erous  consignments  on  board,  manned  &  S.  62.  That  was  an  action  against 
altogether  by  foreigners  unacquainted  the  defendant,  the  owner  of  a  keel-boat 
with  the  language  at  the  port  of  der  on  the  Ohio  River,  to  recover  the 
livery.  I  have  taken  some  pains  to  as-  price  of  a  box  of  dry  goods  delivered 
certain  the  opinion  and  practice  of  to  him  at  Pittsburg,  and  consigned  to 
merchants  of  the  city  on  this  question,  Rowland,  Smith  &  Co.,  Louisville, 
which  is  one  of  general  concern.  My  The  defendant  gave  evidence  to  show 
inquiries  have  resulted  in  this,  that  the  that  the  box  of  goods  in  question  was 
goods,  when  landed,  have  heretofore  carried  safely  to  Louisville,  and  de 
been  considered  at  the  risk  of  the  con-  posited  on  the  wharf  there ;  and  that 
signee,  and  that  the  general  under^  notice  was  given  to  the  consignees, 
standing  has  been,  that  the  liability  The  question  was  whether  there  was  & 
of  the  shipK>wner  ceases  upon  the  sufficient  delivery.  Griety  J.,  in  sum- 
landing  of  the  goods  at  the  usual  ming  up  to  the  jury,  said :  "  It  is  con- 
wharf.  I  see  no  reason  to  depart  from  tended  that,  according  to  the  custom  of 
a  rule  which  has  received  such  re-  the  port  of  Louisville  and  the  other 
peated  sanctions,  from  which  no  in-  citiet  on  these  western  rivers,  the  de- 
oonvenience  has  heretofore  resulted,  positing  of  goods  on  the  whaif,  and 
and  which  it  is  believed  in  practice  giving  notice  to  the  consignee,  con- 
has  conduced  to  the  general  welfare."  stitute  a  sufficient  delivery  in  law. 
The  learned  judge  concluded  with  say-  whether  the  consignee  actually  re- 
ing  that  the  court  would  wish  to  be  oeives  the  goods  or  not.  In  other 
onderstood  as  giving  no  opinion  on  the  words,  the  care  and  responsibility  of 
law  which  regulates  the  internal  or  the  carrier  cease  the  moment  he  has 
eoasting  trade,  to  which  they  under-  deposited  goods  on  the  wharf  and 
stood  the  ease  of  Ostrander  t*.  Brown,  sent  notice  to  the  consignee,  and  this 
16  Johns.  89,  to  apply ;  and  that  they  whether  the  oonsignee  refuses  or  ne- 
did  not  consider  the  present  decision  as  gleets  to  receive  them  or  not.  If,  in 
interfering  with  the  principles  of  that  such  cases,  the  carrier  may  abandon 
ease.  It  has  eenerally  been  h4dy  as  the  goods  on  the  wharf,  and  the  prop- 
die  learned  judge  intimates,  that  the  erty  of  the  distant  owners  thus  be  left 
rule  is  more  strict  un  regard  to  delivery  as  a  subject  of  plunder  to  the  first 
io  the  internal  and  coasting  trade  than  finder,  it  must  be  admitted  that  the 
In  the  foreign  trade.  Thus,  in  Ward-  subject  is  one  of  considerable  interest 
eU  p.  Moarillyan,  2  Esp.  698,  which  to  those  whose  property  is  coimnitted 
was  an  action  on  the  case  for  not  de-  to  the  chances  of  transportation  on 

(x)  Chickering  v.  Fowler,  4  Pick.  871. 
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cases  of  delivery  of  goods  by  a  carrier,  m  any  other  way 
than  putting  them  into  the  actual  possession  of  the  con- 
signee, or  into  his  house  or  store,  it  is  absolutely  essential 
that  notice  should  be  given  to  the  consignee,  so  that  he 
may  forthwith  take  possession  of  the  goods,  (jf)    Nor  does 

these  western  waters,  and  has  neces-  adeliyery  to  the  consiffnee,  and  that 

sarily  to  pass  through  the  hands  of  so  evidence  of  a  usage  to  dellv«^r  goods  in 

many  different  carriers  and  consignees,  this  manner  was  immaterial,  but  that 

It  roust  be  apparent  to  every  one,  that  the  defendant  was  liable  in  an  action 

however   much   steamboat   men   and  of  trover  for  such  part  of  the  goods  aa 

other  carriers  on  our  rivers  may  affect  was  not  actually  delivered  to  the  con- 

the  diction  and  phraseology  of  man-  signee. 

time  cities  in  their  bills  of  lading,  in-  (y)  This  was  very  authoritatively 
•uranoes,  &c.,  yet  that  a  hasty  or  delared  by  Mr.  Justice  Porter^  in  Kohn 
mdiscriminate  application  of  our  com-  v,  Packanl,  S  La.  224.  "  The  contract 
meroial  and  maritime  code  of  laws  and  of  affreightment,"  said  he,  "  does  not 
customs  might  not  be  convenient  or  impose  on  the  owner  of  the  vessel 
judicious.  Groods  may  be  'shipped'  the  obligation  to  deliver  merchandise 
on  board  steamboats  and  canal  boats  shipped  on  board  of  her  to  the  con- 
from  the  '  port '  of  Pittsburg  to  the  signee,  at  bis  residence.  It  is  a  con- 
'  port '  of  Louisville ;  and  yet  it  might  tract  to  carry  from  port  to  port,  and 
happen  that  the  rules  of  commercial  the  owners  of  a  vessel  fulfil  the  duties 
law,  which  regulate  trade  on  the  ocean,  imposed  on  them,  by  delivering  the 
and  freight  shipped  from  Liverpool  merchandise  at  the  usual  place  oi  dis- 
to  Philadelphia,  might  be  very  incon-  charge.  The  authorities  cited  on  argu- 
venient  of  application  to  our  western  ment,  as  well  as  the  reason  of  the 
waters.  Hence  in  Cope  v.  Cordova,  1  tiling,  clearly  establish  this  rule.  But 
Rawle,  208,  which  decides  that  '  the  though  the  contract  does  not  require 
liability  of  the  ship-owner  ceases  when  the  owners  of  tlie  vessel  to  deliver 
the  goods  are  landed  at  the  usual  the  goods  at  any  other  place  in  the  port 
whail,'  many  good  reasons  are  given  but  that  where  ships  generally  dis- 
why  such  a  rule  exists  in  the  trade  be-  charge  their  cargoes,  it  is  not  to  be 
tween  two  maritime  cities,  which  can-  concluded  that  they  have  a  right  to 
not  apply  to  this  shifting  transporta-  land  tlie  goods  at  these  places  and 
tion  from  point  to  point  on  our  western  release  themselves,  by  doing  so,  from 
waters ;  and  the  learned  judge  who  de-  all  further  care  and  responsibility, 
livers  the  opinion  of  the  Supreme  without  giving  notice  to  the  person 
Court  in  that  case  is  careful  to  ob-  who  is  to  receive  them.  The  author- 
serve,  that  they  do  not  intend  by  that  ities  on  ^is  subject  are  contradictory, 
decision  to  interfere  with  the  lav  that  Some  of  those  cited  support  fully  the 
regulates  tlie  internal  or  coasting  trade,  position  that  a  landing  on  the  wharf  is 
or  at  all  to  dissent  from  the  case  of  Os-  equivalent  to  a  delivery.  We  should 
trander  r.  Brown,  15  Johns,  89."  The  have  reviewed  them,  had  not  the  coun- 
learned  judge  then  proceeded  to  com-  sel  who  argued  the  case  carefully,  on 
ment  on  the  unreasonableness  of  hold-  the  part  of  the  defendant,  very  prop- 
ing  such  a  delivery  to  be  sufficient,  and  erly  refrained  from  pressing  the  rule 
the  jury  under  his  instructions  found  a  to  that  extent.  We  have  the  high 
verdict  for  the  plaintiff.  The  case  was  authority  of  Chancellor  Kent  for  say- 
afterwards  carried  up  to  the  Supreme  ing,  that  the  better  opinion  is,  there 
Court,  and  that  court  hkld  the  in-  must  be  a  delivery  on  the  wharf  to 
struction  to  be  correct.  To  the  same  some  person  authorized  to  receive  the 
effect  is  Ostrander  v.  Brown,  16  Johns,  goods,  or  some  act  wliich  is  equivalent 
89,  though  the  distinction  between  the  to,  or  a  substitute  for  it.  The  contrary 
internal  and  coasting  trade  and  foreign  doctrine  appears  to  us  too  repugnant  to 
trade  is  not  expressly  taken.  In  that  reason  ana  justice  to  be  sanctioned  by 
case,  goods  were  put  on  board  of  the  any  one  who  will  follow  it  out  to  the 
defendant's  vessel  to  be  carried  to  Al-  consequences  to  which  it  inevitably 
bany,  and,  on  arriving  there,  were  by  leads.  Persons  to  whom  goods  are  sent 
the  defendant's  direction  put  on  the  maybe  absent  from  the  port  wheu  the 
wharf.    It  was  held,  that  this  was  not  ship  reaches  it ;  they  may  be  disabled 
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a  mere  casual  knowledge  *  ra.  lu^  -.^r        _     . 
aignee  excuse  the  want  of  iur_ -.  -•-    .z^     ^■ 

goods  be  put  on  the  wharf  oll  [ij-  ;_  ^_^  -  _:■ 
or  CQstom.  a  day  of  buainesi^  ■  c  '. .-  j^^-  -_.  -__ 
them  confusedly  with  other  r  -uj.-   :;  _u  _   — :_— 

must,  to  a    reasonable    ervn:.  i-T'-:.r    .;^     — 

them.  (6)    We  have  seen.  tiuK  j-.  -n^   -         :_    ^    — 
or  store,  or  even  in  the  camast  iz  ^^  ^;— ^        _     ..     .^ 
to  him,  to  make  him  responii  jjs  i .:  z^^^^z.  ^    _—  -. 
he  has  notice  of  such  delir*^.  --..r  ^  i^-     ~  —. 
charge  of  the  goods  and  prund:  u:   l.-..    i^-  - 
same  way,  no  delivery  iy  him  dj-.-i.^-:.^   j_^    ...-    ^ 
bility,  unless  the  party  entitled  i(   t^   v,. ._.    ;^ 
by  oonstruction  of  law,  such  kn  v.-   --    .-    ■_. 
will  enable  him  to  take  charge  of  -zh-n  a-  -j^—-     - 
must   therefore   be   prompt  auc    u^-i::.  -:.     -^    _„ 
Beems  to  be  settled  in  England.  -_;:   :_-    ;«..- 
upon  a  wharf,   with  notice,  ie  nix  t  *2£--jk:    r- 
them,  unless  made  so  bj  a  di^iii'j:  uiil  ■«»;,     _.  ■ 

bjr  alckneu  from   Mtending  to  tbeir  I  '•■on-,  ci     "•=-_- 

biuinai  i    [he/  may  not  be  Lnlunued  tia.  '       " 

of  the  MTival  of  the  vesHel.     Uoder  »«  il-- 

•nch   cinjainaUuicei,    or  muij  otlicTi  2ij:.     ^       ,  _     _ . 

•imil&r  tliat  may  be  supposed,  il  would  fciwi"  uj j     Z    

be  eitraordinHry  indeed  il  the  captun  L»  :^. 

were  aulhoriied  to  throw  the  goods  oo  -    "  ^- 

•hore,  vrliere  they  could  not  fnil  lo  be  t  JlL>r 

esposed  u>  iiuury  from  the  weathtr,  _ 

and   would   be   liable    to    be   itokn.  C; 

TbeM   would  be  little   diSereace    in  h 

auch  an  act  and  any  other  that  would  J 

oc«uioa  their  loss.     Contracts  impoM  di 

OD  parties  not  merely  the  ohllgatiuai  o 

ezpresaed    in   them,   but  every  thiiu  'Z 

which  by  Uw,  e^oitj,  and  custom,  it  ti 

ooDiidered  a*  incidental  to  tlie  panic-  u 

alar  contract,  or  ntcataiy  lo  cany  it  tult  f, 

tffm.    La.   Code,  1987.      UeUrery  it  ■> 

of  affreightment,  it  is  esaeutiol  to  in     h 
dischari^.  And  as    them  eflnnf>t  \ie  « 

di-;;..  -■  -.   ■ 

should  \k  ft|.pnK.pl  iv'licn  an. 
the  ship-owner,  or  Ida  an^nt,  i 
to  liand  orer  the  fftalti."  S__ 
Nortliem  v.  Williams.  6  \j^.  An 
Bouse  s.  The  Schooner  loi' 
N.  Y.  Vea.  Obs.  4;  Clii,k 
Fowler,  1  Pick.  871;  Priue  , 
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and  even  then,  it  cannot  be  the  right  of  the  caiy 
*  196  rier  to  *  abandon  them  utterly,  even   if   the   con- 
signee refuses  or  neglects  to  take  charge  or  notice 
ot  them,  (rf) 

While  the  goods  are  in  lighters  belonging  to  or  employed 
by  the  carriers,  and  going  to  or  from  the  wharf,  the  carriers 
are  liable,  (ji) 

If  the  carrier  be  a  warehouseman,  or  if,  without  being  a 

upon  payment  of  freight,  —  assigning  fess  to  substitute  a  delivery  at  Fen- 
a   breach  in  the  non-deliveiy  of  the  ning's  wharf,  in  the  port  of  London, 
goods  in  London ;  B  pleaded  that  the  for  and  in  the  place  of  a  dellveiy  '  at 
goods  were  put  on  board  under  a  bill  the  port  of  London,  to  the  plaintiff  or 
of  lading,  by  which  they  were  made  his  assigns,'  as  required  by  the  terms 
dellyerable  to  A,  or   his  assigns,  on  of  the  bill  of  lading ;  and  call  upon  us 
payment  of  freight;   that    after    the  to  say,  by  our  judgment,  that  such  de- 
arrival  of  the  vessel   and    goods    at  livery,  under  the  circumstances  stated 
London,  B  caused  the  goods  to  be  un-  in  each  plea,  is  a  good  delivery  in  point 
shipped,  and  safely  and  securely  landed  of  law  under  the  bill  of  lading.     But 
ana  deposited  upon  a  certain  wharf  at  we  know  of  no  general  rule  of  law 
London,  there  to    remain   until  they  which  governs  the  delivery  of  goods 
could  be  delivered  according  to  the  biu  under  a  bill  of  lading,  where  such  de- 
of  lading,  —  the  said  wharf  being  a  livery  is  not  expressly  in  accordance 
place    at   which    goods  conveyed  in  with  the  terms  of  the  bill  of  lading,  ez- 
steam-vessels  from  Dublin  to  London  cept  that  it  must  be  a  delivery  accord- 
were  accustomed  to  be  landed  and  de>  ing  to  the  practice  and  custom  usually 
posited,  for  the  use  of  consignees,  and  observed  m  the  port  or  place  of  de- 
a  place  fit  for  such  purpose ;  and  that  livery.    An  issue  raised  upon  an  alle- 
the  goods,  while  they  remained  upon  gation  of  such   a  mode  of  delivery 
the  said  wharf,  and  before  a  reasonable  would  accommodate  itself  to  the  facts 
time    for   the    delivery    thereof  had  of  each  particular  case ;  and  would  let 
elapsed,  were  accidentally  destroyed  in  every  species  of  excuse  from  the 
by  fire.    It  was  further  pleaded  to  the  strict  and  Uteral  compliance  with  the 
same  count,  that  after  the  arrival  of  precise  terms  of   the  bill   of  lading, 
the  vessel  and  goods  at  London,  B  was  which  must  necessarily  be  allowed  to 
ready  and  willing  to  deliver  the  goods  prevail  with  reference  to  the  means 
to  A,  or  his  assigns,  but  that  neither  A  and  accommodation  for  landing  goods 
nor  his  assigns  was  or  were  there  ready  at  different  places ;    the   time  of  the 
to   receive  the  same;    whereupon  B  arrival  and  departure  of   the  vessel; 
caused  the  goods  to  be  landed  on  the  the  state  of  the  tide  and  wind ;  inter- 
said  wharf,  there  to  remain  until  A  or  ruptions  from  accidental  causes ;  and 
his  assigns  should  come  and  receive  all  the  other  circumstances  which  be- 
the  same,  or  until  the  same  could  be  long  to  each  particular  port  or  place  of 
conveyed  and  delivered  to  A  or  his  delivery.    The  delivery,  therefore,  of 
assigns,  with  the  like  averment  as  to  these  goods,  not  being  alleged  in  the 
the  said  wharf  being  a  usual  and  a  fit  pleas  to  have  been  made  according  to 
place ;  and  that  the  goods,  while  they  the  custom  or  practice  of  the  port  of 
remained  upon  the  said  wharf,  and  be-  London,  we  cannot  take  notice  that  it 
fore  A  or  his  assigns  came  or  sent  for  is  sanctioned  by  such  practice ;  and  the 
the  same,  and  before  B  had  been  re-  delivery  must  therefore  stand  or  fall 
quested  to  deliver  the  same  to  A  or  his  upon  the  allegations  contained  in  each 
assigns,  or  a  reasonable  time  for  con-  plea."    s.   c.  8  Man.  &  6.  648,  7  id. 
veying  them  from  the  said  wharf  to  A  860.    See  also  Dixon  v.  Dunham,  14 
or  his  assigns  had  elapsed,  and  before  Bl.  824. 

the  same  could  be  removed  therefrom,        {d)  See  the  cases  in  the  preoedUig 

were  accidentally  destroyed  by  fire,  note,  and  The  Peytona,  2  Curtis,  C.  C. 

The  court  held,  that  both  pleas  were  21 ;  The  Grafton,  Olcott,  48. 
bad.     And  Tindai,  C.  J.,    said:  "The        (e)  Morewood  v.  Pollock,  18  E.  Lb 

defendants,  in  each  of  the  pleas,  pro-  &  E.  841 ;  s.  o.  1  £.  &  B.  742. 
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leguLar  warehouseman,  he  has,  as  most  common  car- 
riers have,  a  *  place  of  reception  and  deposit  for  his  *  197 
goods,  it  may  often  be  a  question  of  some  difficulty, 
after  the  transportation  is  completed,  whether  the  carrier 
retains  that  character  and  its  pecuUar  responsibility.  The 
answer,  in  general,  is  this.  Where,  by  the  known  usage  and 
course  of  business,  the  goods,  when  they  arrive,  are  to  be 
placed  in  the  carrier's  warehouse  or  office,  and  kept  there 
without  pay  to  him  until  the  owner  takes  them,  then  his 
responsibility  as  carrier  ceases  upon  their  arrival  and  notice 
to  the  owner,  and  a  sufficient  time  has  elapsed  to  give  the 
owner  a  reasonable  opportunity  to  take  them  away ;  (ee)  be 
cause  keeping  them  in  his  office  is  now  for  the  benefit  of  the 
owner  of  the  goods  exclusively,  as  it  is  for  the  interest  of 
the  carrier  to  have  them  removed,  so  that  they  may  no  longer 
encumber  his  office.  (/)  This  reason  does  not  apply,  where 
compensation  is  made  for  the  storage,  distinct  from  that  for 
transportation.  But  here  the  two  duties  of  storing  and  of 
carrying  are  perfectly  distinct,  made  so  by  the  undertaking 
of  the  party  ;  and  the  responsibility  which  belongs  to  one  of 
these  contracts  cannot  be  extended  to  the  other.  ( jf )  It 
has  been  held,  wisely  we  think,  that  the  liability  of  a  com- 
mon carrier  has  not  been  lost,  and  that  of  a  warehouseman 
taken  its  place,  until  the  goods  are  placed  in  a  secure  ware- 
house, (^fg) 

Where  there  is  no  usage,  nor  any  special  agreement,  which 
requires  that  the  goods  should  be  left  in  the  store  or  office 
of  the  carrier  after  their  arrival,  then,  as  we  have  seen,  he  is 
not  justified  in  keeping  them  there ;  it  is  his  duty  to  deliver 
them  at  once.  And  if  he  does  not  deliver  them,  and  so 
fails  in  this  duty,  he  continues  liable  as  carrier ;  or,  if  not 
as  carrier,  still  liable  absolutely  for  loss  or  injury  to  the 
goods  while  in  his  possession,  because  that  possession  is 

(tt)  Wood  V.  Crocker,  18  Wis.  845.  them  away,  but  before  all  were  re- 

(/)  See  ante,  p.  140,  note  (I),  and  p.  moved  the  remainder  were  burned  in 

188,  note  (0-  the  depot,  the  raihx>ad  company  were 

(jf)  Where  a  railroad  company  gave  hdd    Uable.    Hedges    v.    Hudson    B. 

notice  to  a  consiniee  that  his  goods  R.  K.  Co.  6  Rob.  119. 

were  ready  for  deUTery,  and,  unless  (fy)  Bartholomew  v.  St.  Louis,  &o» 

taken  away  without  delay,  they  would  R.  K.  Co.  53  IlL  227. 

be  at  his  riskf  and  he  b^an  to  take 

[216] 


•  198                          THE  LAW  OF  CONTfiAOTS.  [BOOK  HI. 

•  198  wrongful,  (g)    And  in  some  *  cases  of  non-delivery 
the  carrier  may  be  sued  in  trover,  as  having  converted 
the  goods  to  his  own  use.  (A) 

[g)  Miller  v.  The  Steam  Nay.  Co.  18  npon  the  arrival  of  the  barge  at  the 
Barb.  861.  In  this  case  goods  belong-  pier  at  Albany,  their  relation  became 
ing  to  the  plaintiff  were  received  at  the  changed  from  common  carriers  to  that 
city  of  New  Tork  by  the  defendants,  of  warehousemen  of  the  g^oods  in 
who  were  common  carriers  on  the  question,  and  that  as  there  is  no  hegli- 
Hudson  River,  between  Albany  and  genoe  imputed  to  them,  and  as  ware- 
New  York,  to  be  carried  by  them  to  housemen  are  only  liable  in  case  of 
Albany,  and  there  delivered  to  A,  the  negligence,  no  recovety  can  be  had 
agent  of  a  line  of  boats  on  the  Erie  against  them.  The  contract  of  ship- 
canal.  The  goods  were  put  on  board  ment  was  to  deliver  the  goods  to  F. 
a  barge  of  the  defendants  at  New  York,  M.  Adams,  the  agent,  at  Albany,  of 
and  taken  to  Albany,  where  they  ar-  the  Rochester  City  Line,  wliich  line 
rived  on  the  morning  of  the  17th  of  the  respondent  had  selected  for  theb 
August,  1848.  A  portion  of  them  were  transportation  west  of  Albany  ;  and,  in 
unloaded  from  the  barge,  and  put  into  my  judgment,  the  sppellants  continued 
a  float  in  the  Albany  basin,  belonging  to  hold  the  relation  of  common  carriers 
to  the  defendants,  which  was  a  station-  in  reference  to  the  goods,  until  they 
ary  floating  craft,  kept  for  the  purpose  were  so  delivered,  or  until  a  reasonable 
of  receiving  goods  brouglit  up  the  time  should  have  elapsed  after  notice 
river,  and  fram  which  goods  were  re-  to  the  agent  of  their  arriviU,  and  an 
shipped  into  canal  boats  to  be  taken  oflfer  to  deliver.  We  so  ruled  on  a 
west.  While  the  goods  were  in  the  similar  question  in  the  case  of  Goold 
process  of  being  passed  from  the  barge  and  others  v.  Chapin  and  MaUory,  10 
to  the  float,  and  before  they  were  de-  Barb.  612.  The  appellants  bad  no 
Uvered  to  A,  they,  together  with  the  right  to  warehouse  the  goods,  unless 
barge  and  float,  were  destroyed  by  a  in  case  of  the  absence  of  the  person 
fire  which  originated  in  the  city  of  authorized  to  receive  them,  or  his  re> 
Albany,  and  afterwards  spread  to  the  fusal  or  neglect  to  receive  them,  after 
piers  and  shiiiping.  Hddt  that  the  de-  reasonable  notice.  If  the  contract  was 
fendants,  having  contracted  to  deliver  to  deliver  them  to  Adams,  they  had 
the  goods  to  A,  at  Albany,  they  con-  no  more  right  to  store  tliem  at  Albany 
tinned  to  hold  the  relation  of  common  than  at  New  York,  or  any  intermediate 
txtrrien  until  the  goods  were  so  de-  point  on  the  river,  unless  for  one  of 
livered,  or  until  a  reasonable  time  the  reasons  mentioned.  The  legal  ob- 
should  have  elapsed  after  notice  to  A  ligations  and  liabilities  of  the  appel 
of  their  arrival,  and  an  offer  to  deliver;  Unts,  as  common  carriers,  were 
and  that  they  were  liable  for  the  value,  festened  upon  them  fVom  the  time  they 
Held,  also,  that  the  defendants  were  received  the  goods  in  New  York,  until 
not  to  be  treated  as  warehousemen  of  they  had  performed  the  service  which 
the  goods,  after  the  arrival  of  the  barge  the  transaction  implied,  and  delivered 
at  the  pier  at  Albany ;  that  they  had  them  agreeably  to  their  contract,  unless 
nori^ht  to  warehouse  the  goods,  ex-  prevented  by  the  conduct  of  the  owner  or 
cept  m  case  of  the  absence  of  A,  or  his  his  agent.  There  does  not  appear  to 
refusal  or  neglect  to  receive  them,  after  have  been  any  notice  given  to  Adams 
notice.  Wdtea,  J.,  said :  "  It  is  con-  of  the  arrival  of  the  goods ;  no  offer  to 
tended  on  behalf  of  the  appellants,  that  deliver  them  to  him ;  no  act  on  tlie  part 

(A)  BuUard  v.  Young,  8  Stew.  (Ala.)  "  Young  was  a  bailee  or  carrier,  who 

46.  A  undertook  to  carry  certam  flour  undertook  to  deposit  the  flour  at  a 

for  B  to  a  certain  place,  and  having  particular  place  for  the  plaintiff.    This 

deposited  it  by  the  way,  C  took  part  he  did  not  do,  but  wilf^olly  and  of  his 

of  it  by  mistake.    B  refusing  to  receive  own  accord  left  it  at  another  place, 

part  only,  C  received  the  remainder,  whence  it  was  innocently  taken  by  a 

and  paid  A  for  tlie  whole.    Tills  was  third  person,  who  paid  hina,  tbe  de- 

hdd  to  amount  to  a  conversion  by  A,  fendant,  for  it"   See  Booke  v.  Midland 

for  which  B   could   maintain    trover  Railway  Co.  14  £.  L  it  E.  176. 
against    hun.    And    per    White,   J  ' 
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It  must  also  be  remembered,  that  the  consignee  must  have 
a  reasonable  time  to  receive  and  remove  his  goods ;  and  not 
until  this  time  has  elapsed,  will  they  be  considered  as  left  in 
the  hands  of  the  carrier  as  a  warehouseman,  and  under  that 
liability  only,  (AA) 

In  general,  when  the  owner  or  consignee  may  be  consid- 
ered as  himself  taking  charge  of  the  goods,  or  when  his  acts 
or  language  justify  the  carrier  in  believing  that  the 
owner  considers  *  himself  as  in  charge  of  them,  then  *  199 
the  responsibility  of  the  carrier  ends,  (t) 

The  particular  obligation  of  stage-coach  proprietors, 
railroads,  and  the  like,  to  deliver  the  baggs^e  of  their  passen- 
gers, has  been  much  considered.  These  carriers  are,  prin- 
cipally, carriers  of  passengers,  and  only  incidentally  of  the 
bagg£^e  of  the  passengers,  for  which  they  do  not  generally 
receive  any  distinct  compensation.  Nevertheless,  as  to  this 
baggage,  they  come  under  the  general  law  of  common  car- 
riers of  goods,  and  are  held  very  strictly,  both  from  the 
nature  of  the  contract  and  from  motives  of  public  policy,  to 
the  obligation  of  delivering  the  baggage  of  each  proprietor 
to  him  at  the  end  of  the  journey,  in  all  cases.  (/)  And  if 
such  delivery  be  made  erroneously,  but  innocently,  on  a 

of  the  appellants,  indicating  that  they  for  storing  tliem,  if  such  had  been  the 

desired  or  intended   to  change  their  intention.    On  the  contrary,  the  ap- 

character   firom   common    carriers    to  pellants  were   merely  preparing  and 

that  of  warehousemen.    Adams  went  getting  ready  to  deliver  them,  but  had 

on    board    the   barge   some   two   or  not  commenced  the  delivery.     They 

three    hours    after    its    arrival,  and  were  not  id  fact  ready  or  in  a  situation 

saw  the  trip  book.    He  testifies  that  to  commence  the  delivery.    The  goods 

lie  had  a  boat  near  by,  ready  to  take  were  still  in  their  possession  as  common 

ihe  goods  from  the  float,  upon  which,  carriers  to  all  intents  and  purposes." 

as  appears  by  the  testimony  of  the  See  also  Groold  v.  Chapin,  10  Barb, 

captain  of  the  barge,  it  was  the  in-  612. 

variable  custom  of  the  defendants  to  (hh)  McDonald  v.  Western  R.  R.  Co. 

■hip  goods  brought  by  them  up  the  84  N.  Y.  497 ;  Blumenthal  v.  Brainerd, 

river,  before  they  were  delivered  on  88  Vt.  402 ;  Roth  v.  Buffalo.  &c.  R.  R. 

board  the  canal  boats.    The  goods  in  Co.  84  N.  Y.  548.    See  preceding  page, 

question  were  in  the  process  of  beins  (t)  Thomas  v.  B.  &  P.  Railroad  Cor^ 

passed  from  the  barge  to  the  float,  and  poration,    10    Met.    472 ;    Strong    v. 

before  it  was  completed,  and  while  a  Natally,  4  B.  &  P.  16 ;  Eagle  v.  White, 

portion  of  them  waa  in  the  float  and  6  Whart.  605 ;  Lewia  o.  The  Western 

the  residue  in  the  barge,  the  fire  drove  Railroad  Co.  11  Met.  509. 

away  the  hands  engaged,  and  destroyed  {j)  Richards  v.  The  London  Railway 

both  the  barge  and  float,  witli  all  the  Co.  7  C.  B.  889;  Hollister  v.  Nowlen, 

goods  they  contained.     Under   these  19  Wend.  284;  Cole  v.  Goodwin,  id. 

drcnmstances,  it   is   preposterous   to  251;    Bomar  v.  Maxwell,   9  Humph, 

eootend  that  there  was  any  thing  like  621  *  Dill  v.  So.  Car.  Baihnoad  Co.  7 

an  attempt  or  intention  to  store  the  Rich.  L.  158. 
goods,  or  any  occasion  or  jusUflcation 
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forged  order,  the  carrier  is  still  held,  (k)  But  one  who 
delivers  to  the  railroad  company,  jewels  or  other  thii^  of 
great  value,  as  common  articles,  is  guilty  of  a  fraud  which 
releases  the  company  from  liability  as  common  carriers,  (^kk') 

In  a  recent  English  case  occurs  a  useful  definition  of 
"  baggage,"  or  "  luggage  "  as  it  is  caUed  in  England,  by 
Ooekbum^  C.  J.  He  holds  the  true  rule  to  be,  ^*  that  what* 
ever  the  passenger  takes  with  him  for  his  personal  use  or 
convenience,  according  to  the  habits  or  wants  of  the  partic* 
ular  class  to  which  he  belongs,  either  with  reference  to  the 
immediate  necessities,  or  to  the  ultimate  purpose  of  the  jour- 
ney, must  be  considered  as  personal  luggage."  (iZ)  A  sur- 
geon travelling  with  troops  had  with  him  a  case  of  surgical 
instruments.  They  were  lost  by  negligence,  and  the  company 
was  held  liable.  (Am)  The  company  was  held  not  liable  for 
money  carried  by  a  passenger  for  a  friend,  and  lost  by  the 
company's  negligence,  the  company  having  no  knowledge 
that  the  money  was  so  carried,  (kn) 

As  the  carrier  is  bound  to  deliver  the  goods,  so  the  owner 
is  bound  to  receive  and  remove  them,  and  pay  the  freight  for 
them.  And  if  the  carrier  is  warranted  in  delivering  the 
goods,  by  keeping  them  at  his  own  office,  or  warehouse,  and 
giving  notice,  and  if  he  has  given  such  notice,  and  the  owner 
delays  more  than  a  reasonable  time  to  take  them,  they  are  no 
longer  at  the  risk  of  the  carrier,  as  a  carrier,  but  as  a  mere 
depositary,  gratuitously,  when  he  is  bound  only  to  slight 
care,  and  liable  only  for  gross  negligence  —  or  for  compen- 
sation—  when  he  is  bound  to  ordinary  care,  and  is  liable 
for  ordinary  negligence  —  according  to  the  circum- 
*  200  stances.  (I)    So  if  the  freight  be  not  *  paid,  and 

(k)  Powell  V.  Mjen,  26  Wend.  690.  the  proprietors  of  the  Hudson  Kiver 

(kis)  Cincinnati,  &c.   R.  B.    Co.    v.  line  of  tow-boats,  receiTed  on  board 

Marcus,  88  111.  219.  one  of  their  barges,  in  the  city  of  New 

{Id)  Macrow  v.  Great  Western  Bail-  York,  goods  belonging  to  merchants  in 

wa|r  Co.  L.  B.  6  Q.  B.  612.    See  post,  Brockport,  to  be  by  them  transported 

p.  z56.  to  Albany,  and  there  deliyered  to  the 

{km)  Hannibal  B.  B.  Co.  v.  Swift,  agent  of  a  company  for  transporting 

12  WaUace,  262.  goods,  &c.,  on  tlie  canal,  styled  '*  The 

{kn)  National  Bank  of  Greenfield  v.  Atlantic   Line."    The   goods  arrived 

M.  &  C.  B.  B.  Co.  20  Ohio,  259.  safely  at  Albany,  on  Monday,  the  Htli 

(/)  Powell  V.  Myers,  26  Wend.  691,  of  August,  and  were  put  on  the  float 

per    Verptanck,  senator.    In  Goold   v.  belonging  to  the  owners  of  the  barge, 

ChMpin,  10  Barb.  612,  the  defendants,  which  they  kept  in  the  Albany  basin 
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the  carrier  retains  the  goods  therefor,  they  are  not  at 
his  risk  as  carrier,  but  as  inrarehouseman  or  gratuitous 
bailee,  (m) 

If  the  owner  of  goods  gives  new  directions  as  to  their 
delivery  after  they  are  taken  by  the  carrier,  of  course  these 
directions  may  be  followed  by  him.  And  if  they  are  indefi* 
nite,  or  if  they  require  the  carrier  to  be  governed  by  infor- 
mation or  directions  which  he  does  not  receive,  he  may 
discharge  himself  from  the  obligation  of  delivery  by  storing 
them  for  the  owner,  in  the  best  way  he  can.  (n)  So  the  car- 
rier is  discharged  by  any  new  agreement  made  between  him 
and  the  owner  or  shipper,  or  by  the  consent  of  the  owner  or 
shipper,  to  some  other  disposition  of  them,  which  may  be  ex- 
press or  implied.  (j>)    And  the  shipper  may  accept  the  goods 

for  the  puipote  of  reoeiTing  goods  of»  and  to  do  rU  acti  incident  to  the 
hrougbt  uj  their  harges,  and  then  delivery  and  transportation  thereof  to 
translerring  them  to  the  canal  craft,  A,  And  B,  instead  of  receiving  the 
which  came  alongside  of  the  float  to  goods  at  the  usual  place  of  delivery, 
receive  their  loading.  On  the  15th  of  requests  the  agent  of  the  company  to 
Angust,  the  agent  of  "The  Atlantic  permit  the  car  which  contains  the 
Line "  was  notified  on  behalf  of  the  goods,  to  be  hauled  to  a  near  depot  of 
proprietors  of  the  Hudson  River  line,  another  railroad  company,  and  such 
that  there  were  goods  on  their  float  for  agent  assents  thereto,  and  assists  B  in 
his  line,  and  he  was  requested  to  call  hauling  the  car  to  such  depot,  and  B 
and  take  them  away.  The  like  notifl-  there  requests  and  obtains  leave  of  that 
cation  and  request  were  nuide  to  him  company  to  use  its  machinery  to  re- 
on  the  next  day,  and  repeated  again  on  move  the  goods  from  the  car ;  then  the 
the  17th  of  August,  when  the  agent  company  Uiat  transported  the  goods  is 
said  he  was  taking  some  goods  for  not  answerable  for  the  want  of  care  or 
another  line,  and  when  he  got  them  on  skill  in  the  persons  employed  in  so  re- 
he  would  shove  up  to  the  float  and  moving  the  goods  from  the  car,  nor  for 
take  those  goods  on.  But  on  the  same  the  want  of  strength  in  the  machinery 
aftemo(m,  Uie  float,  with  the  goods  in  used  for  the  removal  of  them,  and  can- 
question,  was  consumed  by  fire.  The  not  be  charged  with  any  loss  that  may 
court  held,  that  under  the  drcum-  happen  in  the  course  of  such  delivery 
stances,  the  strict  liability  of  the  de-  to  A.  Lewis  p.  The  Western  Railroad 
fendanta,  as  common  carriers,  had  Co.  11  Met  408.  And  Deweg,  J.,  said : 
ceased  at  the  time  of  the  fire,  and  that  "  The  duty  of  the  defendants  was  to 
they  were  then  holding  the  goods  as  transport  the  article,  and  deliver  it  at 
bailees  in  deposit  merely;  and  the  their  depot.  But  this  duty  may  be 
goods  having  been  destroyed  without  modified  as  to  the  manner  of  its  per- 
any  fault  on  their  part,  that  they  were  formance.  The  omission  of  the  de- 
Dot  liable.  fendants  to  remove    goods  from  the 

(m)  Storr  v.  Crowley,  McClel.  &  Y.  cars,  and  place  them  in  the  warehouse, 

129.  or  upon  the  platform,  would  not,  in  all 

(n)  Boyle  v.  McLaughlin,  4  Har.  &  cases,  subject  them  to  an  action  for 

J.  291.    But  a  carrier  in  whose  posses-  non-delivery,  or  for  negligence  in  the 

sion  goods  are  left,  becomes  chargeable  delivery.    Suppose  a  bale  of  goods  was 

as  a  depositary.    Smith  v.  Nashua  &  transported  bv  them,  and,  on  its  ar- 

LoweU  K.  R.  Co.  7  Foster  (N.  H.),  86.  rival  at  the  depot,  the  owner  should 

(o)  Thus,  if  A,  for  whom  goods  are  step  into  the  car,  and  ask  for  a  delivery 

truisported  by  a  railroad  company,  au-  there,  and  thereupon  the  g^ods  should 

thcttises  B  to  receive  the  delivery  there-  be  passed  over  to  him  in  the  car,  the 
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at  some  place  abort  of  that  to  which  they   should  have 
been  canied,  and  at  which,  by  the  original  contract,  de-* 

livery  should  have  been  made.  And  sucli  acceptance, 
*  201  *  whatever  be  the  motive  for  it,  discharges  the  carrier, 

if  it  be  voluntary,  and  if  it  be  made  before  any  cause 
of  action  has  arisen  against  the  carrier  for  non-delivery,  or 
other  default.  (|?)  After  such  cause  exists  by  reason  of  the 
injury  that  has  been  inflicted,  nothing  discharges  the  carrier 
but  a  release,  or  the  receipt  of  something  by  way  of  accord 
and  satisfaction.  Qq) 

If  the  owner  or  shipper,  by  his  illegal  act,  prevents  or 
interferes  with  the  delivery  of  the  goods  by  the  carrier,  the 
obligation  of  delivery  is  at  an  end.  But  only  an  actual 
illegality  has  this  effect,  (r)     An  alleged  one,  if  it  be  not 

delivery  would  be  perfect;  and  if  any  land,  the  sentence  of  condemnation  was 

casualty  should  subsequently  occur,  in  reversed.      Upon    these   facts,    Lord 

taJdng  out  the  bale,  the  loss  would  be  EUenborough   kdd  that  the   defendant 

his.   The  place  and  manner  of  delivery  waa  liable,  and  must  seek  his  remedy 

may  always  be  varied  with  the  assent  against  the  officers  of  the  government, 

of  the  owner  of  the  property ;  and  if  So  in  Spence  v.  Chadwick,   10  Q.  B. 

he  interferes  to  control  or  direct  in  the  617,  which  was  assumpsit  by  a  shipper 

matter,  he  assumes  the  responsibility."  on  a  contract  of  aflS^ightment.    The 

See   Scotthom  v.  South  Staffordshire  declaration  stated  that  the  plaintiff  had 

Railway  Co.  18  B.  L.  &  £.  668 ;  8.  o.  shipped  on  board  the  defendant's  ship, 

8  Ezch.  841.  then  in  the  bay  ofGibraltarand  bound  for 

(p)  Parsons  v.  Hardy,  14  Wend.  216;  London,  calling  at  Cadia,  certain  goods 

Hiuris  V.  Rand,  4  N.  H.  269, 666 ;  Welch  to  be  safely  conveyed  to  London,  and 

V.  Hicks,  6  Cowen,  604 ;    Lorent  v,  there  delivered  in  good  order,  the  act  of 

Kentring,  1  Nott  &  McC  182 ;  Hunt  v,  God,  the  Queen's  enemies,  Are,  and  all 

Haskell,  24  Me.  889.    But  the  goods  and  every  other  dangers  and  accidents 

must  be  voluntarily  received.    Rossiter  of  the  seas,  rivers,  and  navigation,  of 

p.    Chester,    1    Dougl.    (Mich.)    164*  whatever  nature  or  kind  soever,  save 

And  in  Lowe  v.  Moss,  12  IIU  477,  it  was  risk  of  boats,  &c.,  excepted,  the  plaintiff 

held^  that  the  receipt  by  the  owner  of  a  paying  freight.    Tlie  declaration  then 

part  of  a  lot  of  goods  in  transitu,  though  averred  a  promise  by  the  defendant  so 

It  would  discharge  the  carrier  from  all  to  convey  and  deliver  the  cargo,  saving 

farther  liability  as  to  such  part,  would  the  above  exceptions ;  and  alleged  as  a 

not  so  discharge  him  as   to  the  resi-  breach  that  he  failed  to  do  so.    The 

due.  defendant  pleaded,  that  the  ship  in  the 

(o)  Willoughby  v.  Backhouse,  2  B.  course  of  her  vo)rage  called  at  Cadiz, 

&  C.  821 ;  Baylis  v.  Usher,  4  Mo.  &  P.  and  was  then  within  the  jurisdiction 

790;  Bowman  v.  Teall,  28  Wend.  806.  of  the  officers  of  customs  there,  and  of 

(r)  Gosling  v.  Higgins,  1  Camp.  461.  a  certain  court  of  Spain  (described  in 

This  was  an  action  for  the  non-delivery  the  plea) ;  that  while  the  ship  was  there, 

of  ten  pipes  of  wine,  shipped  at  the  the  goods  were,  according  to  the  law 

island  of  Madeira,  on  board  a  vessel  of  of  Spain,  lawfully  taken  out  of  the  ship 

which  the  defendant  was  owner,  to  be  by  the  said  officers,  against  the  will, 

carried  to  Jamaica,  and  from  thence  to  and  without  the  default  of  the  defend- 

Bngland.    When  the  vessel  arrived  off  ant,  on  a  charge  of  suspicion  of  their 

Jamaica,  slie  was  seized,  with  her  cargo,  being  contraband  according  to  the  law 

for  a  supposed  violation  of  the  revenue  of  Spain,  and  were  confiscated  by  a  de> 

laws,  and  there  condemned ;  but.  upon  cree  of  the  said  court,  upon  the  charge 

an  appeal  to  the  Privy  Council  of  £ng-  aforesaid.    Upon  demurrer,  the  court 
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true  in  fiact,  does  not  discharge  the  carrier ;  but  if,  though 
not  true  in  fact,  or  although  the  cause  of  a  seizure  or  other 
interference  with  the  goods  which  prevents  their  delivery  is 
not  substantiated,  yet  if  there  be  a  justifiable  cause  for 
such  seizure,  it  would  seem  reasonable  that  *  the  car-  *  202 
rier  should  not  be  held  responsible  for  the  consequences. 
It  would  certainly  be  unjust  to  hold  him  so,  where  it  was  tlie 
fault  of  the  owner  or  shipper  that  such  apparent  cause  for 
seizure  existed. 

It  has  been  held  that  the  carrier  of  goods  cannot  defend 
against  an  action  for  injury  to  them,  on  the  ground  that 
the  sender,  a  corporation,  could  not  acquire  legal  title  to 
them,  (rr) 

Nor  is  the  carrier  liable  where  the  goods  are  thrown  over- 
board  from  necessity,  to  save  life  or  property ;  («)  if  to  save 
property,  all  the  property  that  is  saved  must  contribute  to 
make  up  the  loss,  under  what  is  termed  in  the  mercantile 
law,  a  general  average,  (f)    Nor  if  the  goods  perish  from 

heid  that  the  plea  alleged '  no  excuse  stance  be  omitted  by  RoUe,  who  says 

within  the  express  exceptions  in  the  only  that  a  master  of  the  ressel  had  no 

contract ;  that  the  decree  of  conflsca-  injbrmation  of  its  oontenta"    See  Jones 

tion  was  in  itself  no  answer;  and  that  on  Bailm.  lOS. 

it  did  not  appear  by  the  plea  to  hare  (t)  But  the  owners  of  goods  shipped 

been  incurred  through  any  &ulc  of  the  on  deck,  and  thrown  overboard  in  a 

plaintiill  storm,  are  not  entitled  to  general  arer- 

(rr)  Farmers  Bank  V.  Detroit,  &c.  R.  age;   nor  is  the  owner  of  the  vessel 

K.  Co.  17  Wis.  872.  liable  for  them  as  a  carrier,  in  such 

(«)  Mouse's  case,  12  Rep.  68;  Bird  case.    Sinith  v.  Wright,  1  Caines,  48; 

V.  Astcock,  2  Bulst.  2S0 ;  s.  o.  2  Roll.  Lenox  t;.  United  Ins.  Co.  8  Johns.  Cas. 

Abr.  567 ;  Halwerson  v.  Cole,  1  Speers,  178 ;  The  Rowena,  Ware,  822.    But  in 

821.    In  Kenrig  o.  Eggleston,  Aleyn,  Gillett  v.  Ellis,  U  111.  579,  where  goods 

98,  it  is  said  that  RolU,  C.  J.,  cited  Bar-  stowed  on  the  main  deek  of  a  propeUer 

croft's  case,  "  where  a  box  of  jewels  were  necessarily  cast  overboard  in  a 

was  delivered  to   a  ferryman,    who,  tempest  by  the  order  of  the  master,  to 

knowing   not   what   was   in   it,    and  preserve  the  vessel  and  crew,  it  was 

being  in  a  tempest,  threw  it  overboard  held,  that  the  owner  of  the  goods  was 

into  the  sea;   and  resolved   that  he  entitled  to  the  benefit  of   a   general 

should  answer  for  it"    But  Sir  Wil-  average.    And  per  Treat,  C.  J. :  "  It  is 

Ham  JoneM,  in  commenting  upon  this  insisted  that  the  plaintiff  cannot  claim 

case,  says :  **  I  cannot  help  suspecting  contribution,  because  his  goods  were 

that  there  was  proof  in  this  case  of  stowed  on  the  deck  of  the  vessel.    The 

culpable  negligenee,  and   probably  the  general  rule  undoubtedly  is,  that  the 

casket  was  both  raio//  And  light  enough  owner  of  the  goods  which  are  placed 

to  have  been  kept  longer  on  board  than  on  the  deck  of  a  ship,  and  are  swept 

other  goods ;  for  in  tiie  case  of  a  Graves*  overboard  by  the  action  of  the  wind  or 

end  barge,  cited  on  the  bench  by  Lord  waves,  or  cast  into  the  sea  by  command 

Cake,  it  appears  that  the  pack  which  of  the  master,  in  order  to  protect  the 

was  thrown  overboard  in  a  tempest,  vessel  and  crew,  is  not  entitled  to  the 

and  for  which  the  bargeman  was  neld  benefit  of  a  general  average.     The 

mn  oHMwerable,  was  of  great  value  and  cargo  on  deck,  firom  its  situation,  in* 

freat  weight ;  although  this  last  drcwo-  creases  the  difllenlty  of  navigating  the 

[221] 


•  208  THE  LAW  OF  CONTBACTS.  [BOOK  m. 

*  203  inherent  defect,  (t^)  *  nor  if  the  owner  or  shipper 
has  been  negligent  or  fraudulent  in  not  diseloBing  the 
peculiar  nature  of  goods  requiring  peculiar  care,  by  the  want 
of  which  care  they  have  perished  or  suffered  injury,  (v)  But 
the  carrier  is  bound  to  take  all  such  reasonable  care  of  goods 
as  he  knows  or  should  know  to  be  necessary  for  them. 

If  the  carrier,  on  the  ground  of  his  liability  for  damages  to 
the  goods  he  undertook  to  transport,  pays  for  such  damages, 
it  is  equivalent  to  a  delivery  of  them  in  safety,  and  re- 
establishes his  claim  for  freight.  («^) 


SECTION   X. 

WHEBB  A  THIRD   PABTY   CLAIMS  THE  GOODS. 

One  question  in  regard  to  the  carrier's  obligation  to  de- 
liver goods  to  the  shipper  or  consignor,  has  been  much 
agitated,  and  perhaps  is  not  quite  settled.  It  arises  in  the 
case  of  another  party  claiming  the  goods  as  owner,  and  tak- 
ing them  in  that  character  from  the  carrier.  Will  such 
taking  excuse  the  carrier  for  non-delivery?  If  the  goods 
are  demanded  from  him  by  a  third  party  on  this  ground,  can 

ship,  and  is  more  exposed  to  peril  than  distinction  is  made  in  the  price  of  trans- 

that  wliich  is  undercover ;  ana,  if  swept  portation  by  the  carrier,  or  in  the  rates 

away  or  cast  orerboard,  the  owner  must  of  insurance  by  the  underwriter.    The 

bear  tlie  loss,  without  contribution  from  cargo  below  and  between  decks  is  put 

the  owners  of  the  yessel  and  the  cargo  on  the  same  footing.    This  universal 

under  hatches.    But  this  case  does  not  usage,  resulting  from  the  character  of 

fall  within  tiie  operation  of  this  rule,  the  vessel,  roust  govern  the  rights  and 

Ftopellers  are  a  class  of  vessels  but  liabilities  of  the  owners  of  tlte  vessel 

recently  Introduced  in  the  navigation  and  cargo.    The  owner  of  goods,  which 

of  the  lakes,  to  which,  from  the  peculi-  are  stowed  on  the  main  deck  of  a  pro- 

arity  of  their  construction,  and   the  peller,  and  necessarily  cast  overboard 

general  usage  respecting   them,    this  by  the  direction  lii  the  master,  to  pre- 

general  rule  is  not  applicable.    They  serve  the  vessel  and  crew,  is,  therefore, 

are   double-deckers    with   two   holds,  entitled  to  the  benefit  of  a   general 

By  the  general  custom  prevailing  in  average,  as  much  as  the  owoer  of  goods 

reference  to  them,  goods  stowed  on  the  that  are  stowed  in  the  hold  would  be, 

main  deck,  or  upper  hold,  are  regarded  under  like  circumstances." 
as  under  hatches,  and  as  safe  as  those        (u)  Farrar  u.  Adams,  Bui.  N.  P.  69 ; 

stowed  m  the  lower  hold,  or  where  the  Clark  v.  Barnwell,  12  How.  272. 
cargo  in  ordinary  ressels  is  only  con-        (v)  Edwards  i^.  Sherratt,  1  East,  604; 

sidered  as  under  cover.    The  master  is  Titchbume  v.  White,  1  Stra.  146 ;  Bat> 

allowed  by  this  general  custom  to  stow  son  v.  Donovan,  4  B.  ^  Aid.  21. 
the  caigo  either  in  the  hold,  or  on  the       (to)  Hammond  v.  McClures,  1  Bsj 

main  deck,  at  his   convenience.    Ko  101. 
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he  deliveT  the  goods  and  justify  his  conduct?  It  is  quite 
certain  that  the  carrier  cannot  himself  raise  the  question  of 
title  in  a  third  person,  and  on  that  ground  refuse  delivery  to 
the  party  originally  holding  them,  (x)  And  it  is  undoubt- 
edly the  general  rule,  that  the  carrier  cannot  deny 
•  the  title  of  the  party  from  whom  he  has  received  the  *  204 
goods  for  transportation.  In  general,  no  agent  can  de- 
fend against  the  action  of  his  principal,  by  setting  up  the 
ju9  tertii  in  his  own  favor,  (y)  On  the  other  hand,  if  the 
carrier  delivers  them  to  a  third  party,  and  it  can  be  shown 
in  an  action  against  him  that  this  third  party  was  the  actual 
and  lawful  owner,  and  that  the  plaintiff,  who  delivered  the 
goods  to  the  carrier,  had  no  right  to  them  whatever,  this 
certainly  is  a  sufficient  defence.  (2)     It  is  held,  in  general, 

(x)  Anon.,  cited  in  Laclonch  v.  and  had  signed  a  receipt  of  certain 
Towle,  8  Esp.  114.  This  was  a  case  goodsasreceivedof  A.  which  they  prom- 
tried  before  Mr.  Justice  Gould,  and  was  ised  to  deliver  to  his  order.  In  trover 
to  the  following  effect.  A  carrier  had  bj  the  indorsees  of  this  paper,  who  liad 
a  parcel  of  goods  delivered  to  him,  to  made  advances  on  the  goods,  it  was  held, ' 
be  carried  from  Maidstone  to  London,  that  the  defendants  might  prove  that  A 
While  the  goods  lay  at  his  warehouse,  had  no  title  to  the  goods ;  that  they  had 
a  person  came  there  who  said  the  goods  been  fraudulently  obtained  by  him 
were  his,  and  claimed  them  frx)m  the  from  the  true  owner;  and  that  upon 
carrier ;  the  carrier  said  he  could  not  demand  made,  they  had  delivered  them 
deliver  them;  but  that  il  he  was  in-  up  to  the  latter.  Kennedy,  J.,  said: 
demnified  he  would  keep  them,  and  not  "  It  is  said  that  it  would  be  a  breach 
deliver  tliem  according  to  order.  An  of  trust  or  an  act  of  treachery,  on  the 
indemnity  was  given ;  and  the  goods  part  of  the  bailee,  to  deliver  the  goods, 
not  being  delivered  according  to  order,  even  on  demand,  to  the  true  owner, 
the  party  by  whom  they  were  delivered  notwithstanding  he  has  received  them 
to  the  carrier  brought  an  action  against  from  a  wrong-doer,  because  he  promised 
the  carrier.  The  learned  judge  would  to  restore  the  goods  to  such  wrong-doer, 
not  permit  him  to  set  up  any  question  If  tiie  bailee  in  such  case  receive  the 
of  property  out  of  the  plaintifi ;  and  goods  from  the  bailor  innocentlT,  under 
hda\hsX  he,  having  received  the  goods  the  impression  made  by  the  bailor  that 
from  him,  was  precluded  fit>m  question-  he  is  the  owner  thereof,  or  has  the 
tng  his  title,  or  showing  a  property  in  right  to  dispose  of  them  in  the  manner 
any  other  person.  And  Lord  Kenyan,  he  is  doing,  and  therefore  promises  to 
before  whom  the  case  wa»  cited,  ad-  return  the  goods  to  the  bailor,  it  is  very 
mitted  it  to  be  law.  See  also  ante,  p.  obvious  that  such  a  promise  ought  not 
142,  note  ft),  and  Great  Western  R.  K.  to  be  regarded  as  binding,  because  ob- 
Co.  V,  McComas,  88  III.  185.  tained  through  a  false  impression,  made 

{y)  Kickolson  v,  Knowles,  6  Madd.  wilMly  by  the  bailor ;  and  truth,  which 

47  ;  Myler  v.  Fitzpatrick,  6  Mad.  &  Q.  lies  at  the  foundation  of  justice,  as  well 

860 ;  Dixson  v.  Hammond,  2  B.  &  Aid.  as  all  moral  excellence,  would  seem  to 

810 ;  Roberts  r.  Ogilby,  9  Price,  269 ;  require,  in  every  such  case,  that  the 

Hardman  v.  Willcock,  9  Bing.  882,  n.  goods  should  be  aeUvered  up  to  the  true 

(a);  Bates  p.  Stanton,  1  Duer,  79.  owner,   especially  if   he  demand  the 

{x)  This  was  settled,  after  much  con-  same,  instead  of  the  wrongful  bailor, 
sideration,  in  King  o.  Richards,  6  But  if  the  bailee  knew  at  the  time  he 
Whart.  418.  The  defendants  in  that  received  the  goods,  and  made  the  prom- 
case  were  common  carriers  of  goods  ise  to  redeliver  them  to  the  bailor,  with 
between  New  York  and  Philadelphia,  a  riew  to  favor  the  bailor,  that  the  lat* 
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that  if  he  does  not  yield  to  an  adverse  claim  by  a  third 
party,  he  is  liable  to  an  action,  in  case  the  title  of 

*  205  *  this  party  be  good,  (a)  The  carrier  may  have  his 
interpleader  in  equity  to  ascertain  who  has  the  right ; 

but  it  is  not  easy  to  see  what  adequate  means  of  self-protec« 

ter   had   oome    wrongftiUy  by  them,  ing  any  lien  upon  the  goods,  the  refosal 

either  by  having  taken  them  tortiously  of  the  bailee  was  sufficient  eTidence  of 

or  feloniously  fmrn  the  owner;  then  a  conversion.    Lord  Tenterdenf  C.  J., 

the  bailee  thereby  became  a  participant  said :  "  A  bailee  can  never  be   in  a 

in  the  fraud  or  the  felony,  and  it  would  better  situation  than  the  bailor.    If  the 

be  abhorrent  to  every  principle  of  jus-  bailor  has  no  title,  the  bailee  can  have 

tice  that  he  should  be  protected  under  none,  for  the  bailor  can  give  no  better 

such  circumstances  against  the  demand  title  than  he  has.    The  right  to  the 

or  claim  of  the  owner.    Tliis  promise,  property  may,  therefore,  be  tried  in  an 

however,  of  the  bailee,  is  said   to   be  action  against  the  bailee,  and  a  refusal 

binding  on  him  only,  and  is  not  such  like  that  stated  in  this  case  has  always 

as    his   personal   representatives    are  been  considered  evidence  of  a  convei^ 

bound  to  regard;  and  the  reason  as-  sion.  The  situation  ofa  bailee  is  not  one 

signed  for  this  is  because  the  goods  without  remedy.    He  is  not  bound  to 

have  come  to  their  poasession  by  opera-  ascertain  who  has  the  right.    He  may 

tion  of  law.    This  doctrine,  if  it  were  file  a  bill  of  interpleader  in  a  court  of 

to  be  allowed,  would  certainly  be  sin-  equity.    But  a  htiiiee  who  forbears  to 

gnlarly  anomalous,  and   unlike,  in  its  adopt  that  mode   of  proceeding,  and 

effect,  to  any  other  promise  recognized  makes  himself  a  party  oy  retaining  the 

by   the   law   as  binding."     See   also  goods  for  the  bailor  must  stand  or  falJ 

Bates   V.   Stanton,  1  Duer,  79.    The  by  his  title."  LMedaJe,  J. :  "  The  ques- 

doctrine  of  the  text  is  ftilly  sustained  tion  is,  whether,  under  the  circumstances 

in    the    case   of    Sheridan    v.    The  stated  in  this  case,  the  bailee  can  set 

New  Quay  Co.,  98  Eng.  C.  L.  618.    In  up  an^  title  against  the  real  owner? 

giving   the  judgment  of    the    court.  What  is  the  situation  of  a  bailee  ?    He 

tVilief,   J.,   says,  —  "  The  defendants  has  no  other  title  except  that  which  the 

were  common  carriers  and  therefore  bailor  had.    As  to  the  Nisi  Prius  case 

bound  to  receive  the  goods  for  car-  before  Gould,  J.  [see  antef  note  (x)]^,  it 

riage.   They  could  make  no  inquiry  as  is  not  applicable  to  the  present  pomt. 

to  the  ownership.  They  have  not  volun*  There  the  carrier,  on  the  goods  oeing 

tarily  raised  the  question ;  it  was  raised  demanded  by  a  third  party,  voluntarily 

by  the  demand  of  the  real  owner  before  identified  himself  with  that  party,  by 

the  defendants   had  parted   with  the  proposing  to  retain  them  on  an  indem- 

goods.    The  law  would  have  protected  nity,  and  offering  to  set  up  the  title  of 

them  against  the  real  owner  if  they  had  that  party  on  an  action  by  the  bailor, 

delivered  the  goods  in   pursuance   of  Now  a  lessee  cannot  dispute  the  title  of 

their  employment,  without  notice  of  his  his  lessor  at  the  time  of  the  lease,  but 

claim.      It  ought   equally  to  protect  he  may  show  that  the  lessor's  title  has 

them  against  the  pseudo  owner,  from  been  put  an  end  to ;  and  therefore,  in 

whom  they  could  not  refuse  to  receive  an  action  of  covenant  by  the  lessor,  a 

the  goods,  in  the  present  event  of  the  plea  of  eviction  by  title  paramount,  or 

real  owner  claiming  the  goods,  and  tlieir  that  which  is  equivalent  to  it,  is  a  good 

being  given  up  to  him.''  plea,  and  a  threat  to  distrain  or  bring 

(n)  Wilson  v.  Anderton,  1  B.  &  Ad.  an  ejectment,  by  a  person  having  good 

450.    In  this  case  the  captain  of  a  ship,  title,  would  be  equivalent  to  an  actual 

who  had  taken  goods  on  freight,  and  eviction.     So  here,  if  the  bailor  brought 

who  claimed  a  lien   upon  them,  but  an   action    against   the  defendant  as 

whose  claim  was  unfounded,  delivered  bailee,  the  latter  might,  on  the  same 

them  to  the  defendant  as  his  bailee,  principle,   show  that  the  plaintiff  re- 

The  plaintiff,  who  was  the  owner  of  corered  the  value  of  the  goods,  or  that, 

the  goods,  demanded  them  of  the  de-  on  being  threatened  with  an  action  by 

fendant,  but  he  refused  to  deliver  them  a  person  who  had   good   title  to  the 

without  the  directions   of  the  bailor,  goods,  he  had  delivered  them  to  him." 
The  court  heid,  that  the  bailor  not  hav- 
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tion  lie  has  at  common  law.  And  yet  lie  should  be  per- 
mitted, in  some  way,  to  demand  security  of  the  party  whose 
title  seems  to  him  the  better,  and  to  whom  he  is  therefore 
willing  to  give  the  goods.  And  whenever  security  is  refused, 
there  should  be  no  recovery  against  him,  unless  the  better 
title  of  the  person  claiming  the  goods  was  obvious  and  cer- 
tain, or  there  were  other  circumstances  indicating  that  the 
carrier  had  not  acted  with  entire  good  faith  or  proper  discre- 
tion. But,  in  the  present  state  of  the  authorities,  it  seems 
that  if  the  carrier  be  called  upon  by  such  antagonistic  claim- 
ants, he  must  decide  between  them  at  his  own  peril. 

If  the  goods  are  stopped  in  transitu^  this  would  involve 
questions  which  could  be  answered  only  by  the  law  of  '^  stop- 
page in  trarmtUy^  which  is  elsewhere  considered. 
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OOMPENSATIOK. 

This  is  sometimes  fixed  by  law ;  as  for  incorporated  com- 
panies, ferries,  &c.  Where  it  is  not  so  fixed,  the  carrier  may 
determine  it  himself.  But  having  adopted  and  made  known 
a  usual  rate,  he  is  so  far  bound  by  it,  that,  on  tender  of  this 
rate,  he  must  receive  the  goods,  and  can  recover  no  more  if 
they  are  not  prepaid  and  he  carries  them ;  and  whether  it  be 
fixed  by  law,  or  by  his  own  established  usage,  it  must  be 
applied  equally  and  indifferently ;  all  persons  being  charged 
the  same  price  for  carriage  of  the  same  quantity  of  similar 
goods  for  the  same  distance.  (6)  Where,  however,  it  is  not 
fixed  by  law,  the  carrier  may  change  it  at  his  discretion, 
and  all  parties  are  bound  who  have,  or  might  have,  but  for 
their  own  fault,  seasonable  knowledge  of  such  change.  If 
the  hire  to  which  he  is  entitled  be  not  paid,  he  is  not  bound 
to  deliver  the  goods ;  and  if  he  now  retains  them  in  his  ware- 
house or  place  of  business,  he  is  liable,  in  case  of  loss  or 

(h)  See  cmU,  p.  175,  note   (k).    It  he  can  maintain  no  action  for  their 

■eems  that  although  a  carrier  ne^  not  carriage  until  the  goods  are  delivered. 

receive  goods  untu  the  prioe  of  carriage  Barnes  v,  Marshall,  14  £.  L.  4  E.  46; 

b  paid,  yet  if  he  does  so  leoeiye  them  a.  o.  IS  Q.  B.  78& 
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injury,  onl  j  for  negligence.  His  liability  is  no  longer  that  of  a 
common  carrier,  but  that  of  a  depositary  for  hire  or  gratui* 
toiisly,  as  the  case  may  be ;  (<;)  for  he  now  holds  the  goods  by 
virtue  of  the  right  we  shall  now  proceed  to  consider. 


SECTION  XIL 


OF  THE  LIEN  AND   AGENCY  OF  THE   CABBIEB. 

Whether  a  private  carrier  has  a  lien  on  the  goods  for  his 
freight,  is  not,  as  we  hare  already  said,  determined  by 
•  207  the  *  authorities.  Generally,  perhaps,  it  has  been  con- 
sidered that  one  of  the  distinctions  between  the  pri- 
vate carrier  and  the  common  carrier  is,  that  the  first  has  no 
such  lien,  while  the  latter  has,  and  has  had  for  centuries.  ((2) 
No  part  of  the  law  of  bailments  is  more  firmly  established 
than  that  the  common  carrier  has  this  lien.  He  may  not  only 
refuse  to  carry  goods  unless  the  freight  is  paid  to  him,  but  if 
he  carry  them,  and  the  freight  is  withheld,  he  may  retain  the 
goods,  and  obtain  his  freight  from  them  in  any  of  the  ways  in 
which  a  party  enforces  a  lien  on  personal  property,  (e)  But 
a  common  carrier  can  acquire  no  lien  on  goods  belonging 
to  the  United  States  Government  for  services  rendered  in 
transporting  such  goods.  (/)  And  while  he  holds  goods  on 
this  ground,  they  are  not  at  his  risk  as  a  common  carrier,  for 

(c)  Young  V.  Smith,  8    Dana,   91.  person  liable  for  the  charge.    Bailey  v. 

See  ante,  p.  200,  note  (m).  Quint,  22  Vt  464;  Forth  v.  Simpson, 

Id)  Skinner  v.  Upshaw,  2  Ld.  Harm.  18  Q.  B.  689;  Bigelow  v,  Heaton,  G 

762;   Hunt  v.  HaskeU,   24  Me.    889;  Hill  (N.  Y.),  48;  s.  o.  4  Denio,  496. 

Hayward  v.  Middleton,  1  Mills,  Const.  But  semble,  per  Beardsley,  J.,  that  the 

186  ;  Ellis  v.  James,  6  Ohio,  88 ;  Bow-  lien  may  be  retained  after  delirery  by 

man  v.  Hilton,  11  Ohio,  808;  Fuller  v.  the  agreement  of  the  parties.   Id.    And 

Bradley,  26  Penn.  St.  120.  it  is  so  hdd  in  Sawyer  v.  Fisher,  82  Me. 

(e)  See  Hunt  t7.  Haskell,  24  Me.  889 ;  28.    So  if  a  carrier  be  induced  to  de- 

Foz  V.  McGregor,  11  Barb.  41.  —  A  re-  liver  goods  to  the  consignee,  by  a  false 

linquishment  of  possession  by  a  carrier,  and  fraudulent  promise  of  the  hitter 

or  other  person  who  has  a  lien  on  prop-  that  he  will  pay  the  freight  as  soon  as 

erty,  is  an  abandonment  of  the  lien,  they  are  received,  the  delivery  will  not 

By  a  transfer  of  the  possession,  the  amount  to  a  waiver  of  the  carrier's  lien, 

holder  is  deemed  to  yield  up  the  se-  but  he  may  disaffirm  the  delivery,  and 

curity  he  has  by  means  of  the  custody  sue  the  consignee  in  replevin.    Bigelow 

of  the  property,  and  to  trust  only  to  v.  Heaton,  tupra. 

the  responsibility  of  the  owner,  or  other  (/)  Dufolt  v.  Goimin,  1  Minn.  80l« 
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he  is  responsible  only  as  any  other  party  who  holds  property 
as  security  for  debt. 

All  liens  may  be  abandoned,  or  waived,  or  lost.  And  it 
has  been  held  that  a  refusal  by  a  bailee  to  give  up  the  goods 
without  giving  his  lien  as  a  reason,  is  a  waiver,  (jg)  And  a 
lien  may  be  lost,  as  by  a  repeal  of  the  statute  creating  it, 
without  affecting  the  contract.  (A) 

It  has  been  questioned  whether  a  common  carrier,  who 
carries  goods  of  a  party,  but  without  his  order  or  knowl- 
edge, can  maintain  a  lien  for  the  freight.  Generally  the 
owner  would  have  the  right  to  refuse  such  service,  and  to 
require  that  the  goods  should  be  replaced,  or  he  might  have 
his  action  for  intermeddling  with  his  property.  But 
if  the  facts  were  such  as  to  *  leave  to  the  owner  only  •  208 
the  option  between  receiving  his  goods  or  rejecting 
them,  must  he  either  refuse  the  goods,  or  by  accepting,  give 
the  carrier  all  the  rights  which  he  would  have  had  if  he  had 
himself  placed  them  in  the  hands  of  the  carrier  ?  If  a  thief 
in  Albany  steals  one  hundred  barrels  of  flour  from  an  owner 
who  intends  to  send  it  to  Boston,  and  the  thief,  for  his  own 
purposes,  sends  it  by  railroad  to  Boston,  and  there  the 
owner^s  agent  discovers  the  flour,  and  recognizes  it  by  marks 
and  numbers,  can  the  owner  or  the  owner^s  agent  get  posses- 
sion of  the  flour,  only  by  paying  the  freight,  and  so  dis- 
charging the  lien  of  the  railroad?  If  a  service  has  been 
distinctly  rendered  to  the  owner,  and  he  accepts  that  service 
and  holds  the  benefit  of  it,  on  general  principles  he  must  pay 
for  it.  Whether  that  rule  would  apply  here  would  depend 
upon  the  peculiar  circumstances  of  the  case.  But  if  it 
would,  it  does  not  follow  that  the  carrier  is  entitled  to  his 
hen.  He  may  have  a  rightful  claim  for  freight,  which  he 
may  otherwise  enforce,  but  still  have  no  lien  for  it  on  the 
goods  transported.  If  the  lien  of  the  common  carrier  be 
connected  with  his  peculiar  obligation  to  carry  for  all  who 
offer,  (i)  and  his  peculiar  responsibility  as  an  insurer  against 

{a)  Dorrs  v.    Morewood,  10    Barb,  in  certain  inHncipIes  of  the  common 

188 ;  Hanna  v.  Plielps,  7  Ind.  21.  law,  hy  which  a  party,  who  was  com- 

(A)  Lambard  r.  Pike,  88  Me.  141 ;  ptlUd  to  receive  the  goods  of  another, 

Buiffor  V.  Goding,  86  Me.  78.  was   also  entitled  to  retain  them  fat 

(tf  *'  The  doctrine  of  lien  originated  his  Indeninitjr ;  thns  carriers  and  inn* 
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every  thing  but  the  act  of  God  or  the  public  enemy,  these 
three,  the  lien,  the  obligation,  and  the  responsibility,  existing 
only  together,  and  in  dependence  on  each  other,  then  it 
would  follow  that  he  has  no  such  lien,  unless  he  was  undet 
a  legal  obligation  to  carry  the  goods  for  the  thief.  Such  an 
obligation,  in  the  present  extension  of  our  internal  inter- 
change of  property,  and  with  the  existing  facilities  of  loco- 
motion, would  make  the  common  carrier  the  most  efficient 
assistant  of  the  thief.  We  cannot  doubt  that  he  may  always 
inquire  into  the  title  of  one  who  offers  him  goods ;  that  he 
must  so  inquire  if  there  be  any  facts  which  would  excite 
suspicion  in  a  man  of  ordinary  intelligence  and  honesty ;  and 
that  if  the  person  offering  the  goods  is  neither  the  owner  nor 
his  authorized  agent,  the  carrier  is  under  no  obligation   to 

receiye  and  carry  them.  And  then  again  it  follows, 
*  209  *  that  if  he  carries  goods  for  one  who  is  neither  the 

owner  nor  his  agent,  he  carries  what  he  was  under  no 
obligation  to  carry,  and  therefore  cannot  maintain  his  car- 
rier's lien  for  the  freight.  This  conclusion  seems  to  us,  on 
the  whole,  most  conformable  to  the  prevailing  principles  of 
law,  and  to  the  actual  condition  of  the  carrier's  business  in 
this  country,  and  to  the  present  weight  of  authority.  (/) 

keepers  had,  by  the  common  law,  a  is    the  owner  of  goods  benefited   by 

Uen  on  t)ie  goods  entrusted  to  their  having  tliem  taken  and  transported  by 

charge."    Smith,  Merc.  Law,  558.  one  transportation  line,  at   their  own 

ij)  This  question  has  been  consider-  price,  when  be  had  already  hired  and 

ably  discussed  within  the  last  few  years,  paid  another  to  carry  them   at  a   les$ 

We  have  already  seen  that   an   inn-  price  ?  "    The  first  case  in  which  the 

keeper  in  such  a  case  has  a  lien.    See  same  question  arose,  in  regard  to  a  car- 

ante,  p.  156,  note  (u).    See  also  Fitch  rier,  is  that  of  the  Exeter  carrier,  cited 

9,    Newberry,    1    Dougl.    (Mich.)    1,  by  L.ordHo/<,in  York  v.Grenaugh,  2Ld. 

where  the  court  say:    "There  is  an  Ray  ra.  866.    There  it  appeared  that  one 

obvious  ground  of  distinction  between  A  stole  goods,  and  delivered  them  to 

the  cases  of  carrying  goods  by  a  com-  the  Exeter  carrier  to    be    carried  to 

mon  carrier,  and  the  furnishing  keeping  Exeter.    The  right  owner  finding  the 

for  a  horse  by  an  innkeeper.    In  the  goods  in  the  possession  of  the  carrier, 

latter  case  it  is  equally  for  the  beneJU  demanded  them  of  him,  upon  which  the 

of  the  owner  to  have  his  horse  fed  by  carrier  refused  to  deliver,  without  being 

the  innkeeper,  in  whose  custody  he  is  paid   for   the   carriage.     The   owner 

placed,  whether  left  by  the  thief,  or  bpr  brought  trover,  and  it  was  held,  that 

himself  or  agent ;  in  either  case  food  is  the  carrier  might  justify  detaining  the 

necessary  for  tlie  preservation  of  his  goods  against  the  right  owner  for  the 

horse,    and    the  innkeeper  confers  a  carriage,  for  when  A  brought  them  to 

ben^  upon  the  owner  by  feeding  him.  him  he  was  obliged   to  receive  them 

But  can  it  be  said  that  a  carrier  confers  and  carry  them  ;  and  therefore,  since 

a  benefit  on  the  owner  of  goods  by  the  law  compelled  him  to  carry  them, 

carrying  them  to  a  place  where,  per-  it  would  give  him  a  remedy  for  the 

haps,  he  i  ever  designed,  and  does  not  premium  due  for  the  carriage.    The 

wish  them  to  go?    Or  as  in  this  case  decision  evidently  met  with   the  ap- 
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*  It  is  settled  that  when  the  carrier  cannot  find  the  *  210 
consignee,  or  learns  that  he  is  a  swindler,  and  would 

proval  of  Lord  Holu    On  theaathority  of  Van  Buskirk  v.  Purrington,  2  Hall, 
of  thU  case,  the  opinion  seems  gener-  661.    There  proper^  was  sold  on  a  con- 
ally  to  hare  prevailed  in  the  protession  dition  with  which  the  buyer  failed  to 
and  among  text-writers,  that  innkeepers  comply,  and  shipped  the  goods  on  board 
and  common  carriers  stand  upon  the  the  defendant's  vessel.    On  the  defend- 
•ame  ground  in  this  respect.    See  King  ant's  refusal  to  deliver  the  goods  to  the 
V.  Richards,  6  Whart.  4&.    But  several  owner,  he    brought   trover,  and  was 
^te  cases  seem  to  have  established  the  allowed  to  recover  die  value,  although 
contrary  doctrine,  in   this  country  at  the  defendant  insisted  on  his  right  of 
least,  in  accordance  with  what  we  have  lien  for  the  freight.    See  also  CoUman 
stated  in  tlie  text.    The  first  case,  since  v.  Collins,  2  Hall,  669.    The  same  point 
that  of  the  Exeter  carrier,  in  which  this  arose  directly  in  the  case  of  Robinson  c 
question  has  been  directly  considered.  Baker,  6  Cush.  187,  in  which  Fletciwr, 
is  Fitch  V.  Newberry,  1  Dougl  (Mich.)  J.,  after  reviewing   and   comiiienting 
1,  already  cited.     In  that   case,  the  upon  the  authorities  which   we  have 
plaintiffs,    by    their    agents,   shipped  cited,  says :    "  Tims  the    case   stands 
goods  at  Port  Kent,  on  Lake  Champlain,  upon    direct   and  express  authorities, 
consigned  to  themselves  at  Marshall,  How  does  it  stand  upon  general  prin- 
Michigan,  care  of  H.  C.  &  Co.  Detroit,  ciples  ?   In  the  case  of  Saltus  v.  Everett, 
by  the  New  York  and  Michigan  line,  20   Wend.  267,  276,  it  is  said :  *  The 
who  were  common  carriers,  and  with  universal  and  fbndamental  principle  of 
whom  they  had  previously  contracted  our  law  of  personal  property  is,  that  no 
for  the  transportation  of  the  goods  to  man  can  be  divested  of  his  property 
Detroit,  and  paid  the  freight  in  ad-  without  his  consent,  and,  consequently, 
vance.    During  their  transit,  and  be-  that  even  the  honest  purchaser  under  a 
fore  they  reached  Buffalo,  the  goods  defective  title  cannot  hold  against  the 
came   into  the  possession  of  carriers  true  proprietor.'    There  is  no  case  to 
doing  business  under  the  name  of  the  be  found,  or  any   reason  or   analogy 
Merchants  Line,  without  the  knowledge  anywhere    suggested,    in    the    books, 
or  assent  of  the  plaintiffs,  and  were  by  which  would  go  to  show  that  the  real 
them  transported  to  Detroit,  consigned  owner  was  concluded,    by   a   bill  of 
by  H.  P.  &  C.  of  BuflQiIo  to  the  care  of  lading  not   given  by  himself,  but  by 
the  defendants,  and   delivered  to  the  some  third  person,  erroneously  or  fraud- 
defendants,  who  were  personally  igno-  ulently.    If  the  owner  loses  his  prop- 
rant  of  the  manner  in  which  they  came  erty,  or  is  robbed  of  it,  or  it  is  sold  or 
into  the  possession  of  the  Merchants  pledged  without   his  consent,  by  one 
Line,  and  of  the  contract  of  the  plain-  who  has  only  a  temporary  right  to  its 
tiffs  with  the  New  York  and  Michigan  use,  by  hiring  or  otherwise,  or  a  quali- 
line,  although  they,  and  also  H.  P.  &  fied  possession  of  it  for  a  specific  pur- 
Co.,  were  agents  for  and  part  owners  pose,  as  for  transportation,  or  for  work 
in  the  Merchants  Line.    The  defend-  to  be  done  upon  it,  the  owner  can  fol- 
anta    being    warehousemen    and    for-  low  and  reclaim  it  in  the  possession  of 
warders,  received  the   goods  and  ad-  any  person,  however  innocent.     Upon 
Tanced   the   freight  upon  them  from  this  settled  and    universal    principle, 
Troy,  N.  Y.,  to  Detroit.    On  demand  that  no  man's  property  can  be  taken 
of  the  goods  by  the  plaintiffs,  tlie  de-  from  him  without  his  consent,  express 
fendants  refused  to  deliver  them  until  or  implied,  the  books  are  full  of  cases, 
the  freight  advanced    by  them,    and  many  of  them  hard   and   distressing 
their  charges  for  receiving  and  storing  cases,  where  honest  and  innocent  per- 
the  goods  were  paid,  claiming  a  lien  on  sons  have  purchased  goods  of  others, 
the  goods  for  such  freight  and  charges,  apparently  the  owners,  and  often  with 
'The  plaintiffs  thereupon  brought  re-  strong  evidence  of  ownership,  but  who 
plevin ;  and  the  court,  after  much  con-  yet  were  not  the  owners,  and  the  pur- 
sideration,  keldj  that  the  plaintiffs  were  chasers  have  been  obliged  to  surrender 
entitled  to  the  possession  of  the  goods  the  goods  to  the  true  owners,  though 
witiiout  payment  to  the  defendant  of  wholly  without  remedy  for  the  money 
siwh  flight  and  charges,  and  that  the  paid.    There  are  other  hard  and  dia> 
defendants  had  no  lien  for  the  same,  tressing  cases  of  advances  made  hon* 
This  deciilon  if  supported  by  the  case  estly  and   fiurly   by  auctioneers  and 
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cheat  the  consignor,  he  is  bound  to  protect  the  owner  and 
consignor,  and  for  that  purpose  to  hold  the  goods,  or  store 

them  in  some  proper  way  for  his  use.  (k)  And  so  he 
*  211  is  if  the  consignee  refuses  to  receive  *  the  goods.  (J) 

He  woMd  be  bound  to  give  notice  to  the  consignor 
only,  if  that,  under  the  circumstances,  would  be  reasonable 
care ;  and  this,  it  would  seem,  is  a  question  for  the  jury,  (m) 
The  carrier  may  also  be  a  factor  to  sell  for  the  owner  ^ 
and  this  by  express  instructions,  or  by  usage  of  trade,  (n) 
When  this  is  the  case,  after  the  carrier  has  transported  the 
goods,  and  is  engaged  in  his  duty  as  a  factor  for  sales,  he  is 
responsible  only  as  a  factor,  or  for  his  negligence  or  default, 
and  not  as  a  carrier.  But  after  he  has  sold  the  property,  and 
has  received  the  price  which  he  is  to  return  to  the  owner, 
his  responsibility  as  a  carrier  revives,  and  in  that  capacity  he 
is  liable  for  any  loss  of  the  money,  (o) 

commiMion  merchants,  npon  a  pledge  goods.    The  common  carrier  is  respon- 

of  goods  by  persons  apparently  haring  sible  for  the  wrong  delirerj  of  g^ods, 

the  right  to  pledge,  but  who  in  fact  had  though  innocently  done,  upon  a  forged 

not  any  such  right,  and  the  pledgees  order.     Why  should  not  his  obligation 

have  been  subjected  to  the  loss  of  them  to  receive  goods  exempt  him  from  the 

by  tlie  claim  of  the   rightful  owner,  necessity  of  determining  the  right  of 

These  are  hazards  to  which  persons  in  the  person  to  whom  he  delivers  the 

business  are   continually   exposed   by  goods,  as  well  as  ftom  t^e  necessity  of 

the  operation  of  this  universal  principle,  determining  the  right  of  the  persons 

that  a  man's  property  cannot  be  taken  from  whom  he  receives  the  goods  ? " 

from  him  without  his  consent.     Why  (k)  Stevenson  v.  Hart,  4  Bing.  476 ; 

should  the  carrier  be  exempt  from  the  Duff  v.  Budd,  8  Br.  &  B.  177. 

operation  of  this  universal  principle  ?  (/)  Crouch  v.  Q.  W.  R.  Co.  2  Hurl.  & 

Why  should  not  the  principle  of  caveat  N.  491. 

emptor  apply  to  him  ?    The  reason,  and  (m)  Hudson  v.  Bazendale,  2  Hurl.  & 

the  only  reason  given,  is,   that  he  is  N.  676. 

obliged  to  receive  goods  to  carry,  and  (n)  Stone  v.  Waitt,  81  Me.  409;  Wil* 
should  therefore  have  a  right  to  detain  liams  v.  Nichols,  18  Wend.  68 ;  The 
the  goods  for  his  pay.  But  he  is  not  Waldo,  Daveis,  161. 
bound  to  receive  goods  from  a  wrong-  (o) .  Thus,  where  the  owners  of  a 
doer.  He  is  bound  only  to  receive  steamboat,  which  ran  upon  the  Ohio 
goods  from  one  who  may  rightfully  de-  River,  took  produce  to  be  carried  and 
liver  them  to  him,  and  he  can  look  to  sold  by  them  for  a  certain  freight,  and 
tlie  title,  as  well  as  persons  io  other  were  bringing  back  in  the  same  vessel 
pursuits  and  situations  in  life.  Nor  is  the  money  which  they  obtained  on  the 
a  carrier  bound  to  receive  goods,  unless  sale  of  the  produce,  when  the  vessel 
t^e  freight  or  pay  for  the  carriage  is  and  the  money  were  accidentally  con- 
first  paid  to  him ;  and  he  may  in  all  sumed  by  fire ;  it  was  held,  that  under 
cases  secure  the  payment  of  the  car-  the  usage  of  trade  in  the  western 
riage  in  advance.  In  the  case  of  King  waters,  they  were  acting  as  common 
V.  Kichard<i,  6  Whart.  418,  it  was  de-  carriers  in  going,  as  factors  in  selling 
cided  that  a  carrier  may  defend  him-  the  produce,  and  as  common  carriers  in 
•elf  from  a  claim  for  goods  by  the  per-  bringing  back  the  money,  and  were  iia- 
Bon  who  delivered  them  to  him,  on  the  ble  for  its  loss,  notwithstanding  the 
ground  that  the  bailor  was  not  the  true  accident.  Harrington  v.  McShane,  2 
owner,  and  therefore  not  entitled  to  the  Watts,  443.    And    per    Sergeant,  J. : 

[230  1 


OH.  ZI.]                                   BAILMENT.  *  212 

*  The  common  principles  of  agency  apply  to  the  *  212 
earner ;  he  is  liable  for  the  acts  of  those  whom  he  em 

"  The  question  of  the  defendantfl'  re-  cash,  and  while  the  vessel  was  l3ring  at 

tponsibUity  in  the  present  case  depends  the  dock,  the  cabin  was  broken  open 

on  the  character  in  which  they  held  and  tlie  money  stolen  out  of  the  mas- 

this  money  when  the  loss  occurred.    If  ter's  trunk,  while  he  and  the  crew  were 

they  were  merelr  factors  they  are  not  absent ;  it  was  held,  that  the  owners 

responsible ;  if  tney  were  carriers  the  of  the  ressel  were  answerable  for  the 

reverse  must  be  the  case.    Had  the  money  to  the  shippers  of  the  floor, 

flour  been  lost  in  the  descending  Toy-  though  no  commissions,  or  a  distinct 

age,  bv  a  similar  accident,  there  could  compensation,  beyond  the  freight,  were 

be  no  doabt  whatever  of  the  defendants*  allowed  for  the  sale  of  the  goods  and 

liability ;  they  were  certainly  trans-  bringing  back  the  money,  such  beins 

porting  it  in  the  character  of  carriers,  the  duty  of  the  master,  in  the  usuid 

On  their  arrival  at  tlie  port  of  destina-  course  of  the  employment,  where  no 

tion,  and  landing  the  nour  there,  this  special  instructions  were  given.    Kemp 

character  ceased,  and  the  duty  of  factor  v.  Coughtry ,  11  Johns.  107.    And,  per 

commenced.    When  the  flour  was  sold,  curiam :  "  Had  the  property  which  was 

and  the  specific  money,  the  proceeds  put  on  board  this  vessel  for  transporta- 

of  sale,  separated  from  other  moneys  tion  been  stolen  before  it  was  converted 

in  the  defendants'  hands,  and  set  apart  into  money,  there  could  be  no  doubt  the 

for  the  plaintiffs,  was  on  its  return  to  defendants  would  have  been  responsi- 

them  by  the  same  boat,  the  character  ble.     But  the  character  of  common 

of  carrier  reattached.     The  return  of  carrier  does  not  cease  upon  the  sale  of 

the  proceeds  by  the  same  vessel  is  the  property.    According  to  the  testi- 

withm  the  scope  of  the  receipt  and  of  mony  in  this  case,  the  sale  of  the  goods 

the  usage  of  trade,  as  proved,  and  the  and  return  of  the  proceeds  to  the  owner 

freight  paid  may  be  deemed  to  have  is  a  part  of  the  duty  attached  to  the 

been  fixed  with  a  view  to  the  whole  employment,  where  no  special  instruc- 

course  of  the  trade,  embracing  a  reward  tions  are  given.    The  contract  between 

for  all  the  duties  of  transportation,  sale,  the  parties  is  enture,  and  is  not  fulfilled 

and  return.    If  the  defendants,  instead  on  toe  part  of  the  carrier,  until  he  has 

of  bringing  ^e  monev  home  in  their  complied  with  his  orders,  or  has  ac- 

own  vessel,  had  sent  it  on  freight  by  counted  with  the  owner  for  the  pro- 

another,  there  woiUd  have  been  to  the  ceeds,  or  brought  himself  within  one  of 

plaintifts  the  responsibiU^  of  a  carrier,  the  excepted  cases.    The  sale  in  this 

and  there  ought  not  to  be  less  if  they  case  was  actually  made,  and  the  money 

chose  to  bring  it  themselves.    If  they  received ;  and  had  it  been  invested  in 

had  mixed  the  money  with  their  own,  other  property,  to  be  transported  from 

they  would  have  no  excuse  for  non-  New  York  to  Albany,  there  would  be 

payment.    The  defendants  can  be  re-  no  question  but  the  character  of  com- 

lieved    from    responsibility    only   by  mon  carrier  would  have  continued.    It 

holding  that  the  character  of  carrier  can  make  no  difference  whether  the 

never  existed  between  these  parties  at  return  cargo  is  in  money  or  goods.    A 

all,  or  that  if  it  existed,  on  the  descend-  person  may  be  a  common  carrier  of 

ing  voyage,  it  ceased  at  its  termination,  money,  as  well  as  of  other  property. 

and  that  of  factor  began  and  continued  Carth.  486.    Although  no  commission 

during  the  ascending  voyage.    But  if  or  distinct  compensation  was  to  be  re- 

the  defendants  bring  back  in  the  same  ceived  upon  the  money,  yet  according 

vessel  x>ther  property,  the  i>roceeds  of  to  the  evidence,  it  appears  to  be  a  part 

the  shipment,  whether  specific  money  of  the  duty  attached  to  the  employ- 

or  goods,  they  do  so  as  carriers,  and  ment,  and  in  the  usual  and  ordmanr 

not  merelr  as  factors."    8o  where  a  course  of  the  business,  to  bring  back 

roaster  of  a  vessel,  employed  in  the  the  money  when  the  cargo  is  sold  for 

transportation  of  goods  between  the  cash.    The  freight  of  the  car^o  is  the 

cities  <tf  Albany  and  New  York,  re-  compensation  for  the  whole ;  it  is  one 

ceived  on  board  a  quantity  of  flour  to  entire  concern.    And  the  suit  may  be 

be  carried  to  New  York,  and  there  sold  brought  against  the  owners  of  the  ves- 

in  the  usual  course  of  such  business  for  sel.    The  master  is  considered  their 

the  ordinary  freight ;  and  the  flour  was  agent  or  servant,  and  they  are  respon 

sold  by  the  master  at  New  York  for  sible  for  the  faithful  disdiarge  of  hit 
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ploys  and  authorizes  to  act  for  him.    But  a  party  may  con- 
tract with  the  servaut  alone,  and  then  can  hold  him  only,  (^p) 


SECTION  xm. 

OF  THE  BESPOKSIBIUTT  OF  THE  CABBIEB  BBTOND  HIS  OWK 

BOUTB. 

The  question,  when  the  carrier  is  Uable  beyond  his  own 
route,  has  been  recently  much  considered,  and  is  not  yet 
quite  settled.  If  carriers  for  different  routes,  which  connect 
together,  associate  for  the  purpose  of  carrying  parcels  through 
the  whole  line,  and  share  the  profits,  they  are  undoiibtedly 
partners,  and  each  is  liable  in  aolido  for  the  loss  or  injury  of 
goods  which  he  undertakes  to  carry,  in  whatever  part  of  the 
line  it  may  have  happened,  (gr)  So  if  they  connect  temporarily, 
as  for  an  excursion  party,  (jg)  And  a  railroad  thus  connected 
with  other  railroads  is  a  common  carrier  as  to  passengers  be- 
yond its  own  limits,  and  is  boimd  to  receive  any  who  offer.  ( jr) 
There  can  be  no  doubt  that  a  carrier  may  agree  to  carry 
beyond  his  own  regular  route ;  and  then,  however  the  agree- 

tnut.    See  also,  Taylor  v.  Wells,  8  W.  C.  B.  Bo.  2  Huil.  ft  N.  708.    So 

Watts,  65 ;  Emery  v.  Kersey,  4  Greenl.  where  an  association  was  formed  be- 

407.  —  It  should  be  observed,  however,  tween  shippers  on  Lake  Ontario,  and 

that  Mr.  Justice  Story  ha«  made  some  the  owners  of  canal  boats  on  the  Erit 

strictures  upon  the  case  of  Kemp  v,  canal,  for  the  transportation  of  gooda 

Coughtry,  for    which   see    Story    on  and  merchandise  between  the  city  of 

Bailm.  §§  647,  548.  New  York  and  the  ports  and  places  on 

(p)  See  antCy  p.  181,  note  {a).  Lake  Ontario  and  the  River  St.  Law- 

(g)   Thus,  where    A   ana   B    were  rence,  and  a  contract  was  entered  into 

jointly  interested  in  the  profits  of  a  by  the  agent  of  such  association,  for 

common  stage-wagon,  but,  Dy  a  private  the  transportation  of  goods  fi-om  the 

agreement  between  themselves,  each  city  of  New  York  to  Ogdensburg,  on 

undertook  the  conducting  and  manage-  the  River  St.  Lawrence,  and  the  goods 

ment  of  the  wagon,  and  his  own  drivers  were  lost  on  Lake  Ontario ;  it  was  held, 

and  horses,  for  specified  distances;  it  that  all  the  defendants  were  answerable 

was  held,  notwithstanding  this  private  for  the  loss,  although  aome  of  them  had 

agreement,  that  they  were  jointly  re-  no  interest  in  the  vessel  navigating  the 

sponsible  to  third  persons  for  the  negli-  lake,  in  which  the  goods  were  shipped, 

genoe  of  their  drivers  throughout  the  Fairchild  v.  Slocum,  19  Wend.  829 ;  s.  o. 

whole  distance.     Waland  v.  £lkin8.  1  7  Hill  (N.  Y.),  292;  Cincinnati,  ftc  R. 

Stark,  272;  s.  o.  nom.  Weyland  v.  £1-  R.  Co.  t;.  Spratt,  2  Duvall,  41. 

kins.  Holt,  S^.    See  also  Fremont  v.  (qg)  Nalac  v.  Boston,  ftc  R.  R.  Co. 

7  Allen,  829. 


Coupland,  2  Bmg.  170;  Helsby  w. 
Hears,  5  B.  ft  C.  504 ;  Collins  v.  B.  ft 
£.  R.  Co.  1  Hurl,  ft  N.  517 ;  Welby  v.    Co.;  81  Cal.  46 
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ment  be  evidonced,  the  carrier  is  liable  to  the  point  of  ulti- 
mate destination.  (;»)  If  the  carriers  be  not  distinctly 
associated,  but  *  are  so  far  connected  that  they  under-  *  218 
take,  or  authorize  the  public  to  suppose  that  they 
undertake,  for  the  whole  line,  they  should  be  responsible  as 
before,  (r)  But  undoubtedly  a  carrier  may  receive  a  parcel 
to  carry  as  far  as  he  goes,  and  then  to  send  it  further  by 
another  carrier.  And  where  this  is  clearly  the  case,  his 
responsibilities  as  carrier  and  as  forwarder  are  entirely  dis- 
tinct. (»)  The  difficulty  is  in  determining  between  these 
cases ;  the  weight  of  authority,  until  recently,  seemed  to  be 
in  favor  of  the  rule,  that  a  carrier  who  knowingly  received  a 
parcel  directed  or  consigned  to  any  particular  place,  under- 
took to  carry  it  there  himself,  unless  he  made  known  a  differ- 
ent purpose  and  undertaking  to  the  owner.  (««)  This  is  stiU 
the  English  doctrine,  and  in  conformity  therewith  it  has  been 
decided  that  the  owner  has  no  contract  with  the  second  car- 
rier, and  cannot  recover  of  him  for  damage  done  on  his  part 
of  the  route,  (t)  But  the  American  decisions  have  impor- 
tantly qualified,  if  they  have  not  overthrown,  the  English 
authorities.  The  prevailing  rule  in  this  country  may  now  be 
said  to  cast  upon  the  carrier  no  responsibility  as  a  carrier 
beyond  his  own  route  (requiring,  of  course,  due  care  in  for- 
warding the  parcel)  unless  the  usage  of  the  business,  or  of 
the  carrier,  or  his  conduct  or  language,  shows  that  be  takes 
the  parcel,  as  carrier^  for  the  whole  route,  (u)     And  his 

(qi)  Morse  v,  Brainard,  41  Vt  560 ;  H.  &  N.  969,  where  the  Hoiue  of  Lords 

Mother  v.  Southern  Express  Co.  88  sustain  this  doctrine. 

Ga.  87 ;   Tuckerman  v.  Stevens,  &c.  (u)  The  leading  English  case  upon 

Transportation    Co.   8    Vroom,    820 ;  this  point  is  Muschamp  v.  The  L.  &  P. 

Southern  Express  Co.  v.  Shea,  88  Qa.  Junction  Railway  Co.  8  M.  &  W.  421. 

619.  The  defendants  were  the  proprietors 

(r)  Weed  p.  The  S.  &.  S.  Railroad  of  the  Lancaster  and  Preston  Junction 

Ck>.  19  Wend.  584 ;  Peet  o.  ChicagOi  &c.  Railway,  and  carried  on  business  on 

R.  R  Co.  20  Wis.  594.  their  line  between  Lancaster  and  Pres- 

{$)  Garside  v.  Trent  &  Mersey  Navi-  ton,  as  common  carriers.    At  Preston, 

gation  Co.  4  T.  R.  581 ;  Ackley  v,  Kel-  the  defendanU'  line  joined  thkt  of  the 

kigg,  8  Co  wen,  228 ;  Pennsylvania,  &c.  North  Union  Railway.    The  plain  tiflT, 

B.  R.  Co.  V.  Schwaneenberger,  45  Penn.  a  stone  mason,  living  at  Lancaster,  had 

8t  208 :  Lowell  Wire  Fence  Co.  v,  Sar-  gone  into  Derbyshire  in  search  of  work, 

gent,  8  Alien,  189.  leaving  his  box  of  tools  to  be  sent  after 

iig)  So  held  in  Illinois,  &c  R.  R.  Co.  him.    His  mother  accordingly  took  the 

fohnsoD,  84  Ul.  889.  box  to  the  railway  station  at  J^ancaster, 

(0  Coxon  V,  Great  Western  Railway  directed  to  the  plaintiff  at  a  pU&ce  be- 

Co.  5  H.  &  y.  274.    See  also  Directors  yond  Preston,  in  Derbyshire,  and  re- 

of  B.  &  £.  Railway  Co.  v,  Collins,  6  quested  the  clerk  at  the  station  to  book 
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*  214  receipt  of  payment  for  the  whole  route,  *  would  be 

evidence  going  tax  to  prove  such  undertaking,  {v) 

It.    8he  ofibred  to  pay  the  carriage  in  rate  in  tbenuelres,  are  in  tlie  habit,  for 

advance  for  the  whole  distance,  but  their  own  advantage,  of  making  con- 

was  told  by  the  derk  that  it  had  better  tracts,  of  which  this  was  one,  to  convey 

be  paid  at  the  place  of  delivery.    It  goods  along  the  whole  line  to  the  ulti- 

appeared  that  the  box  arrived  safely  at  mate  terminus,  each  of   them  being 

Preston,  but  was  lost  after  it  was  dis-  agents  of  the  other  to  carry  them  for- 

Ktched  from  thence  by  the  North  Union  ward,  and  each  receiving  its  share  of 
lilway.  The  plamtifT  brought  this  the  profits  from  the  last.  The  fact  that, 
action  to  recover  for  the  loss  of  the  according  to  the  agreement  proved,  the 
box.  Bcifi,  B.,  before  whom  the  case  carriage  was  to  be  paid  at  the  end  of 
was  tried,  stated  to  the  jury,  in  sum-  the  journey,  rather  confirms  the  notion 
ming  up,  that  where  a  common  carrier  that  the  persons  who  were  to  carry  the 
takes  into  bis  care  a  parcel  directed  to  goods  from  Preston  to  their  final  desti- 
a  particular  place,  and  does  not,  by  nation  were  under  the  control  of  the 
positive  agreement,  limit  his  responsi-  defendants,  who  consequently  exercised 
bility  to  a  part  only  of  the  distance,  some  influence  and  agency  beyond  the 
that  is  ;»rtmayact0  evidence  of  an  under-  immediate  terminus  of  their  own  rail- 
taking  to  carry  the  parcel  to  the  place  way.  Is  it  not,  then,  a  question  for  the 
to  which  it  is  directed ;  and  that  the  jury  to  say  what  the  nature  of  this  con- 
same  rule  applied,  although  that  place  tract  was ;  and  is  it  not  as  reasonable 
were  beyond  the  limits  within  which  an  inference  for  them  to  draw  that  the 
he,  in  general,  professed  to  carry  on  his  whole  was  one  contract,  as  the  contrary  * 
trade  of  a  carrier.  On  a  motion  for  a  I  hardly  think  they  would  be  likely  to 
new  trial,  the  Court  of  Exchequer  held  infer  so  elaborate  a  contract  as  that 
the  instruction  to  be  correct.  Lord  which  the  defendants'  counsel  suggest, 
Abinger  said :  "  It  is  admitted  by  the  namely,  that  as  the  line  of  the  defend- 
defendants'  counsel,  that  the  defendants  ants'  railway  terminates  at  Preston,  it 
contract  to  do  something  more  with  the  is  to  be  presumed  that  the  plaintifi!! 
parcel  than  merely  to  carry  it  to  Pres-  who  intrusted  the  goods  to  them,  made 
ton ;  they  say  the  engagement  is  to  it  part  of  his  bargain  that  they  should 
carry  to  Preston,  and  there  to  deliver  it  employ  for  him  a  fresh  agent,  both  at 
to  an  agent,  who  is  to  carry  it  further,  that  place  and  at  every  subsequent 
who  is  afterwards  to  be  replaced  by  change  of  railway  or  conveyance,  and 
another,  and  so  on  until  the  end  of  the  on  each  shifting  of  the   goods   give 

i'oumey.    Now  that  is  a  very  elaborate  such  a  document  to  the  new  agent  as 

[ind  of  contract ;  it  is  in  substance  giv-  should  render  him  responsible.    Sup- 

ing  to  the  carriers  a  general  power,  pose  the  owner  of  goods  sent  under 

along  the  whole  line  of  route,  to  make  such    circumstances,    when    he    finds 

at  their  pleasure  fresh  contracts,  which  they  do  not  come  to  hand,  comes  to  the 

shall  be  oinding  upon  the  principal  who  railway  office  and  makes  a  complaint, 

employed  them.    But  if,  as  it  is  admit-  tlien,  if  the  defendants'  argument  in 

ted  on  both  sides,  it  is  clear  that  some-  this  case  be  well  founded,  unless  the 

thing  more  was  meant  to  be  done  by  railway  company  refuse  to  supply  him 

the  defendants  than  carrying  as  far  as  with  the  name  of  the  new  agent,  they 

Preston,  is  it  not  for  the  jury  to  say  break  their  contract    It  is  true  that, 

what  is  the  contract,  and  how  much  more  practically,  it  might  make  no   great 

was  undertaken  to  be  done  by  them?  difierence  to  the  proprietor  of  the  goods 

Now,  it  certainly  might  be  true  that  which  was  the  real  contract,  if  their 

the  contract  between  these  parties  was  not  immediately  furnishing  him  with  a 

such  as  that  suggested  by  the  counsel  name  would  entitle  him  to  bring  an  ao 

for  the  defendants ;  but  other  views  of  tion  against  them.    But  the  question  is, 

the  case  may  be  suggested  quite  as  Why  should  the  jury  infer  one  of  these 

probable;   such,  for  instance,  as  that  contracts  rather  than  the  other  ?  Which 

these  railway  companies,  tibough  sepa-  of  the  two  is  the  most  natural,  the 

(v)  See  the  preceding  note ;  and  es-  Vanderbilt,  28  N.  Y.  217,  and  Lock 

pecially  Farmers  &  Mechanics  Bank  v.  Company  v.  W.  &  N.  B.  B.  48  N.  H. 

Champlain  Transportation    Company,  889. 
28  Vt.  186,  209.    See  also  WiUiams  u. 
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Hence  the  pturchase  of  what  is  called  a  through  ticket, 

of  an  *  agent  authorized  by  sundry  carriers  to  sell  *  215 

mott  usual,  the  most  probable  ?  Be-  oeWed  the  package  in  question,  whidli 
•ides,  the  carriage-moDey  being  in  this  was  directed  to  Cardiff ;  and  there  was 
,  ease  one  undivided  sum,  rather  sup-  some  evidence  to  show  that  Chevins 
ports  the  inference  that  although  these  had  told  the  pUintifT  that  the  package 
carriers  carry  only  a  certain  distance  would  arrive  at  Cardiff  in  time.  The 
with  their  own  vehicles,  they  make  station-master  had  said,  when  the 
subordinate  contracts  with  the  other  package  was  delivered  to  him,  that  he 
carriers,  and  are  partners  inter  ss  as  to  could  receive  payment  for  it  only  so  far 
the  carriage-money ;  a  fkct  of  which  as  Nottingham,  as  he  had  no  rates  of 
the  owner  of  the  goods  could  know  payment  beyond;  and  thereupon  the 
nothing,  as  he  only  pays  the  one  entire  words  on  the  package  *'  paid  to  Bris- 
sum  at  the  end  of  the  journey,  which  tol,"  were  eraMd,  and  the  words, ''  paid 
they  afterwards  divide  as  they  please,  to  Nottingham,"  substituted  by  Che- 
Not  only,  therefore,  is  there  some  evi-  vins,  but  this  was  done  without  the 
dence  of  this  being  the  nature  of  the  knowledee  of  the  plaintiff,  and  the 
contract,  but  it  is  the  most  likely  con-  original  ah«cdon  was  left  on  the  pack- 
tract  under  the  circumstances ;  for  it  is  ase,  which,  being  detained  at  Bristol, 
admitted  that  the  defendants  undertook  did  not  arrive  at  Cardiff  in  due  time, 
to  do  more  than  simply  to  carry  the  The  court  hdd  that  the  defendants  were 
goods  from  Lancaster  to  Preston.  The  liable.  Patte$on,  J.,  said :  "  The  case  of 
whole  matter  is  therefore  a  question  for  Muschamp  i;.  The  Lancaster  and  Fres- 
the  jury,  to  determine  what  the  contract  ton  Junction  Railway  Co.,  is  directiy  in 
was,  on  the  evidence  before  them.  .  .  .  point ;  and  if  carriers  receive  a  package 
In  cases  like  the  present,  particular  to  carry  to  a  particular  place,  whether 
circumstances  might  no  douot  be  ad-  they  themselves  carry  it  all  the  way  or 
dnced  to  rebut  tiie  inference  which  not,  they  must  be  said  to  have  the  con- 
prima  Jade  must  be  made  of  the  de-  veying  of  it  to  the  end  of  the  journey, 
fendants  having  undertaken  to  carry  and  the  other  parties  to  whom  thepr 
the  goods  the  whole  way.  The  taking  may  hand  it  over  are  their  agents.  We 
charge  of  the  parcel  is  not  put  as  con-  must  adhere  to  this  principle,  and  the 
dtmve  evidence  of  the  contract  sued  on  company  are  clearly  liable,  unless  the 
by  the  plaintiff ;  it  is  only  prima  fade  fiicts  show  that  their  responsibility  has 
evidence  of  it;  and  it  is  useful  and  determined.  Their  not  having  taken 
reasonable  for  the  benefit  of  the  public  the  amount  of  the  carriage  is  immate- 
that  it  should  be  so  considered.  It  is  rial,  and  is  explained  by  the  fact  of 
better  that  those  who  undertake  the  their  not  knowing  what  that  amount 
carriage  of  parcels  for  their  mutual  would  be.  Chevins  appears  to  have 
benefit,  should  arrange  matters  of  this  been  the  agent  of  the  defendants ;  he 
kind  inter  se,  and  should  be  taken  each  receives  the  parcel  to  carry  it  to  Car^ 
to  have  made  the  others  their  agent  to  diff,  and  makes  out  an  invoice,  which 
carry  forward."  This  case  is  fully  ap-  the  defendants  have  refused  to  pro- 
proved  and  confirmed  by  the  case  of  duoe.  Now,  putting  these  circum- 
Watson  V.  The  A.  N.  &  B.  Railwav  stances  together,  there  is  abundant 
Co.  8  E.  L.  &  £.  497,  in  the  Queen's  evidence  that  they  contracted  to  carry 
Bench.  That  was  an  action  for  the  the  package  to  dardiff,  and  they  were 
recovery  of  damages  sustained  by  the  guilty  of  negligence  in  detaining  it  at 

Slaintiff,  by  reason  of  the  non-delivery,  Bristol."  And  per  Erie,  J.:  "The 
1  proper  time,  of  plans  and  models  first  question  is,  whether  there  is  any 
sent  by  him  fVom  Grantham  to  Cardiff,  evidence  of  the  defendants  having  con- 
The  defendant's  railway  extended  tracted:  and  I  think  the  person  to 
only  as  far  as  Nottingham,  where  it  whom  the  package  was  delivered  must 
was  joined  by  another  railway,  which  be  taken  to  be  the  agent  of  the  corn- 
was  oontinued  to  Bristol.  It  appeared  pany.  Then,  having  received  a  parcel 
that  a  person  of  the  name  of  Cftievins  to  be  conveyed  to  Cardiff,  when  their 
had  been  appointed  by  the  defendants  line  only  extends  to  Notting^m,  do 
as  their  station-master  at  Grantham,  they  make  themselves  liable  for  its 
to  receive  and  deliver  parcels  to  be  carriage  beyond  their  own  line  ?  This 
sent  by  the  raUway  firom  that  place,  question  was  much  considered  in  Mns* 
■ad  that  in  such  capacity  he  had  re-  champ  v.  The  Lancaster  &  Preston 
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such  a    ticket,   and  the    price  of    which  is  shared 
•  216  in  certain  proportions  by  all  of  them,  *  would  estop 

JuDCtion  Railway  Co.,  and  I  think  it  ia  the  only  English  case  much  relied 
was  there  properly  decided,  tliat  where  upon  in  favor  of  any  such  proposition, 
goods  are  received  at  one  terminus  for  and  that  case  is,  by  tiie  court,  put  upon 
conveyance  to  another,  the  company  the  ground  of  the  particular  contract 
are  answerable  for  all  the  intermediate  iu  the  case ;  and  also,  that '  All  conven- 
termini,  and  the  receipt  of  such  goods  ience '  is  in  favor  of  such  a  rule, '  and 
is  prima  facie  evidence  of  such  liabil-  there  is  no  authority  against  it/  as  said 
ity."  The  same  doctrine  was  declared  by  Baron  Roffe,  in  giving  judgment, 
by  the  Supreme  Court  of  New  York,  in  St.  John  v.  Van  Santvoord,  26  Wend, 
the  case  of  St.  John  v.  Van  Santvoord,  660,  assumed  similar  ground.  But  this 
26  Wend.  660.  But  their  judgment  in  court,  in  this  same  case  (16  Vt.  62), 
that  case  was  reversed  by  the  Court  did  not  consider  that  decision  as  sound 
for  the  Correction  of  Errors.  See  6  law,  or  good  sense;  and  it  has  since 
Hill  (N.  Y.),  157.  The  English  rule  is  been  reversed  in  the  Court  of  Errors, 
said  also  to  have  been  adopted  in  Ben-  Van  Santvoord  v.  St.  John,  6  Hill 
nett ».  Filyaw,  1  Fla.  408.  SeeAngell,  (N.  Y.),  158,  and  this  last  decision  is 
Com.  Car.  100.  A  somewhat  similar  expressly  recogniced  by  this  court,  18 
question  arose  in  the  case  of  Wilcox  u,  Vt-  181.  Weed  v.  Schenectady  ft  S. 
Parmelee,  8  Sandf.  610.  There  the  Railroad  Co.  19  Wend.  684,  is  consid- 
plaintiff  purchased  in  the  city  of  New  ered  by  many  as  having  adopted  the 
York  a  quantity  of  merchandise,  which  same  view  of  the  subject.  But  that 
the  defendant  undertook  to  forward  case  is  readily  reconciled  with  the  gen- 
from  thence  to  Fairport,  Ohio,  by  a  eral  rule  upon  this  subject,  that  each 
written  agreement,  for  fifty  cents  by  carrier  is  only  bound  to  the  end  of  his 
sail,  and  sixty-five  cents  for  100  lbs.  br  own  route,  and  for  a  delivery  to  the 
steam.  Those  goods  marked  "  steam,  next  carrier,  by  the  consideration  that 
to  go  by  steam,  all  other  goods  "  to  be  in  this  case  there  was  a  kind  of  part- 
shipped  by  vessel  iVoni  Buffalo."  Cer-  nership  connection  between  the  first 
tain  goods  were  marked  to  go  by  company  and  the  other  companies,  con- 
steam,  but  they  were  sent  forward  stituting  the  entire  route,  and  also  that 
from  Buffalo  in  a  sailing  vessel,  and  the  first  carriers  took  pay,  and  gave  a 
were  lost  in  a  gale  on  Lake  Erie.  It  ticket  through,  which  is  most  relied 
appeared  that  the  defendant  owned  a  upon  by  the  court.  But  see  the  opinion 
line  of  boats  on  the  canal  between  Al-  of  Walworth,  Ch.,  in  Van  Santvoord  ». 
bany  and  Buffalo,  but  that  he  had  no  St.  John,  6  Hill  (N.  Y.),  158.  And  in 
vessels  on  Lake  Erie.  Hdd^  that  the  such  cases,  where  the  first  company 
defendant,  by  the  terms  of  his  contract,  g^ves  a  ticket,  and  takes  pay  through, 
was  a  common  carrier  from  New  York  it  may  be  fairly  considered  equivalent 
to  Fairport,  and  not  merely  on  the  to  an  undertaking  to  be  responsible 
canal ;  and  that  he  was  liable  for  the  throughout  the  entire  route.  The  case 
loss.  —  The  English  rule  is  condemned  of  Bennett  v.  Filyaw,  1  Fla.  408,  is  re- 
in very  strong  terms  by  Mr.  Justice  ferred  to  in  Angell,  Com.  Car.  §  96,  n. 
Redfieldf  in  the  case  of  Farmers  &  1,  as  favoring  this  view  of  the  subject. 
Mechanics  Bank  v.  Champlain  Trans-  The  rule  laid  down  in  Garside  v.  Trent 
portation  Co.  28  Vt.  186,  209.  In  &  Mersey  Nav.  Co.  4  T.  R.  581,  that 
•peaking  of  the  obligation  of  the  car-  each  carrier,  in  the  absenoe  of  special 
ner  to  make  a  personal  delivery,  the  contract,  is  only  liable  for  the  extent 
learned  judge  says  :  "  There  has  been  of  his  own  route,  and  the  safe  storage 
an  attempt  to  push  one  department  of  and  delivery  to  the  next  carrier,  is  un- 
the  law  of  carriers  into  an  absurd  ex-  doubtedly  the  better,  the  more  just  and 
treme,  as  it  seems  to  us,  by  a  misap-  rational,  and  the  more  generally  recog- 

Elication  of  this  rule   of  the  carrier  nized  rule  upon  the  subject.    Ackley 

eing,  bound  to  make  a  personal  de-  v.  Kellogg,  8  Cowen,  228.    This  is  the 

livery.    That  is,  by  holdmg  the  first  case  of  goods  carried  by  water  flrom 

carrier,  upon  a  route  consisting  of  a  New  York  to  Troy,  to  be  put  on  board 

succession  of  carriers,  liable  for  the  a  canal  boat  at  that  place,  and  for- 

safe  delivery  of  all  articles  at  their  ul-  warded  to  the  north,  and  the   goods 

timate  destination.    Muschampv.  The  were  lost  bv  the  upsetting  of  the  canal 

L  &  F.  Railway  Co.  8  M.  &  W.  421,  boat,  and  the  defendants  were  held  not 
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the    carriers  from    denying  a  partner&hip  for  the    whole 
line;    and    at   the  same  time  would  perhaps  permit  the 

liable  for  the  lots  beyond  their  own  had  been  marked  for  consignees  in 
route.  The  casea  all  seem  to  regard  Chicago,  and  had  been  lost  between 
this  as  the  general  rule  upon  this  sub-  that  place  and  Detroit,  on  a  road  with 
ject,  with  the  exception  of  those  above  whicn  they  had  no  more  connection 
teferred  to;  one  of  which  (8M.  &  W.  than  they  have  with  any  railroad  in 
421),  considers  it  chiefly  a  matter  of  Europe.  .  .  .  The  plaintiff's  counsel 
fiu:t,  to  be  determined  by  the  jury  as  relied  on  the  case  of  Muschamp  v 
to  the  extent  of  the  undertaking;  one  Lancaster  &  Preston  Junction  Railway, 
(25  Wend.  660)  has  been  disregarded  8  M.  &  W.  421,  in  which  it  was  de- 
by  this  court,  and  reversed  by  their  cided  by  the  Court  of  Exchequer,  that 
own  Court  of  Errors  (6  Hill  (N.  T.),  when  a  railway  company  take  into 
158);  one  (19  Wend.  584)  is  the  case  their  care  a  parcel  directed  to  a  par> 
of  ticketing  through  upon  connected  ticular  place,  and  do  not,  by  positive 
lines ;  and  one  (1  Fla.  408)  I  have  not  agreement,  limit  their  responsibility  to 
seen."  And  in  Nutting  v.  Conn.  River  a  part  only  of  the  distance,  that  is 
R.  R.  Co.  1  Oray,  502,  it  was  held,  that  prima  facie  evidence  of  an  undertaking 
a  railroad  corporation,  receiving  goods  to  carry  the  parcel  to  the  place  to  which 
for  transportation  to  a  place  situated  it  is  directed,  although  that  place  be 
beyond  the  line  of  their  road,  on  beyond  the  limits  within  which  the 
another  railroad,  which  connects  with  company  in  general  profess  to  carry 
theirs,  but  with  the  proprietors  of  on  their  business  of  carriers.  And  two 
which  they  have  no  connection  in  busi-  Justices  of  the  Queen's  Bench  subse- 
ness,  and  taking  pay  for  the  transpor-  quently  made  a  like  decision.  Watson 
tatiqn  over  their  own  road  only,  is  not  v.  Ambergate,  Nottingham  &  Boston 
liable,  in  the  absence  of  any  special  Railway,  8  E.  L.  &  £.  497.  We  can- 
contract,  for  the  loss  of  the  goods,  after  not  concur  in  that  view  of  the  law ; 
their  delivery  to  the  proprietors  of  the  and  we  are  sustained  in  our  dissent 
other  railroad.  And  Meicalf,  J.,  deliv-  firom  it  by  the  Court  of  Errors  in  New 
ering  the  opinion  of  the  court,  said :  York,  and  by  the  Supreme  Courts  of 
"  On  the  facts  of  this  case,  we  are  of  Vermont  and  Connecticut.  Van  Sant- 
opinion  that  there  must  be  judgment  voord  v,  St.  John,  6  Hill  (N.  Y.),  157; 
for  the  defendants.  Springfield  is  the  Farmers  ft  Mechanics  Bank  v.  Cham- 
southern  terminus  of  their  road ;  and  plain  Transportation  Co.  18  Vt.  140, 
no  connection  in  business  is  shown  be*  and  28  Vt.  209 ;  Hood  o.  N.  York  & 
tween  them  and  any  other  railroad  N.  Haven  Railroad  Co.  22  Conn.  1. 
company.  When  they  carry  goods  In  these  cases,  the  decision  In  Weed 
that  are  destined  beyond  that  termi-  v.  Saratoga  &  Schenectady  Railroad 
nus,  they  take  pay  only  for  the  trans-  Co.  19  Wend.  584  (which  was  cited 
portation  over  tneir  own  road.  What,  by  the  present  plaintiff's  counsel),  was 
then,  is  the  obligation  imposed  on  them  said  to  be  distinguishable  from  such  a 
by  law,  in  the  absence  of  any  special  case  as  this,  and  to  be  reconcilable 
contract  by  them,  when  they  receive  with  the  rule,  that  each  carrier  is 
goods  at  their  depot  in  Northampton,  bound  only  to  the  end  of  his  route, 
which  are  markea  with  the  names  of  unless  he  makes  a  special  contract 
consignees  in  the  city  of  New  York  ?  that  binds  him  fUrther."  See  also,  on 
In  our  judgment,  that  obligation  is  this  subject,  Fowles  v.  Great  Western 
nothing  more  than  to  transport  the  Railway  Co.  16  £.  L.  &  E.  581 ;  s.  c. 
goods  safely  to  the  end  of  their  road,  7  Exch.  699 ;  Sootthom  u.  South  Staf- 
and  there  deliver  them  to  the  proper  fordshire  Railway  Co.  18  id.  558 ;  s.  c. 
carriers  to  be  forwarded  towards  their  8  Exch.  841 ;  Wilson  v.  York,  Newcas- 
ultimate  destination.  This  the  defend-  tie,  &  Berwick  Railway  Co.  id.  557 ; 
ants  did,  in  the  present  case,  and  in  so  Walker  v.  York  &  North  Midland  Rail- 
doing,  porformed  their  full  legal  duty,  way  Co.  22  id.  815 ;  s.  o.  2  E.  &  B. 
If  they  can  be  held  liable  for  a  loss  that  750 ;  Hellaby  v.  Weaver,  17  Law 
happens  on  any  railroad  besides  their  Times ;  Briggs  v,  Boston,  &c.  R.  R. 
own,  we  know  not  what  is  the  limit  of  Co.  6  Allen,  246 ;  Darling  v.  Boston, 
their  Uability.  If  they  are  liable  in  &c.  R.  R.  Co.  11  Allen,  295;  Con- 
tliis  case,  we  do  not  see  why  they  verse  v,  Norwich,  &c.  R.  R.  Co.  88 
would  not  aim  be  liable  if  the  boxes  Conn.  166 ;  Detroit,  &c.  R.  R.  Co.  v 
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♦  217   *  plaintiff,  if  his  person  or  goods  were  injured  on  any 

part  of  the  route,  to  sue  the  carrier,  on  whose  route 

•  218   the  injury  took  place,  *  separately,  (w)     But  when  a 

a  carrier  is  in  possession  of  goods  to  be  delivered  to  a 
subsequent  carrier  for  transportation,  his  liability  as  insurer 
will  continue,  even  though  the  second  carrier,  after  notice 
and  request  to  receive  the  goods,  has  neglected  for  an  unrea- 
sonable time  to  do  so.  In  order  to  exonerate  himself,  the 
first  carrier  must  in  some  way  cleaxly  indicate  his  renuncia- 
tion of  the  relation  of  carrier,  (x)  K  the  owner  proves  the 
deUvery  of  the  goods  to  the  first  carrier,  in  good  order,  and 
the  delivery  of  them  to  the  second  carrier,  this  last  will  be 
held  unless  he  proves  that  they  were  not  injured  while  in  his 
hands,  or  were  not  in  good  condition  when  he  received 
them,  (xx) 

A  railroad  is  certainly  liable  for  losses  to  persons  or  goods 
in  the  cars  of  other  railroads  which  it  receives  and  transports 
on  its  own.  (y)  And  it  has  been  held  in  Massachusetts, 
that  a  railroad  corporation,  chartered  by  the  laws  of  that 

Farmers'  Bank,  20  Wib.  122 ;  Salinger  Miuebamp  v.  L.  &  P.  R.  Co.,  and  Scott- 
17.  Simmons,  8  Abb.  Pr.  (n.  s.)  409 ;  horn  v.  S.  S.  R.  Co.  8  Exch.  841,  are 
Gass  V.  New  York,  &c.  R.  R.  Co.  99  confirmed  in  the  case  of  Crouch  v.  O. 
Mass.  220 ;  Knight  v,  Portland,  &c.  R.  W.  R.  Co.  2  Hurl.  &  N.  491,  8  id.  188. 
R.  Co.  56  Me.  284.  In  the  case  of  And  see  also  Willey  v.  West.  C.  R. 
Hood  V.  New  York  &  New  Haven  Rail-  Co.  Exchequer  Chamber,  1858,  21  Law 
road  Co.  22  Conn.  1 ;  s.  c.  id.  602,  it  Rep.  872 ;  Northern  R.  R.  Co.  v.  Fitch- 
was  hdd,  that  the  corporate  power  of  a  burg  R.  R.  Co.  6  Allen,  254  ;  Simmons 
railroad  did  not  extend  to  a  contract  v.  Law,  8  Bosw.  218 ;  McCann  v.  Bal- 
for  the  carriage  of  a  person  by  staginff  timore  R.  R.  Co.  20  Md.  202. 
beyond  their  own  lengtli  of  road,  and  ivo)  Where  a  plaintiff  had  bought  in 
that  the  fact  that  they  had  been  for  a  Washington  a  through  ticket  for  Cindn- 
long  time  in  the  habit  of  malciog  and  nati,  and  brought  an  action  for  loss  of 
executing  such  contracts,  could  not  es-  baggage  against  the  Little  Miami  Rail- 
top  them  from  setting  up  this  lack  of  road  Company,  alleging  that  the  de- 
power  when  sued  by  a  person  to  whom  fendants  had  united  with  four  other 
they  had  g^ven  a  ticket  for  conveyance  companies  in  a  partnership,  for  the 
beyond  their  line  of  route,  and  who  purpose  of  fumishmg  through-tickets, 
was  injured  on  such  passage.  See  and  had  a  common  agebt  in  Wash- 
also,  as  recent  American  cases,  holding  ington  ;  the  action  was  sustained  by 
what  we  think  the  American  doctrine  the  Superior  Court  in  Cincinnati, 
in  regard  to  connected  railroad  com-  Spencer^  J.,  giving  a  very  able  and 
panics,  Elmore  v.  Naugatuck  R.  R.  Co.  elaborate  opinion,  7  Am.  Law  Reg- 
28  Conn.  467 ;  N.  R.  R.  Co.  v.  Water-  427. 

bury  Button  Co.   24  Conn.  468.     In  (x)  Qoold  v,   Chapin,  20  N.  Y.  (6 

this  last  case,  the  court  held,  that  a  Smith)  259. 

railroad  company  could  not  contract  to  {xx)  Smith  v.  N.  Y.,  &c.  R.  R.  Co. 

carry  beyond  its  own  limits.    But  see  48  Barb.  225. 

Noyes  v.  R.  &  B.  R.  R.  Co.  1  WUliams,  (y)  Schopman  v.  B.  &  W.  R.  R.  Co. 

110 ;  Hart  v.  R.  &  S.  R.  R.  Co.  4  Seld.  9  Cush.  24.    But  see  Coxon  i;.  Great 

87 ;  Kyle  v,  L.  R.  R.  Co.  10  Rich.  L.  Western  Railway  Co.  6  H.  &  N.  274 
882    It  may  be  added,  that  the  case  of 
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Commonwealtli,  and  leasing  a  branch  of  their  railroad  to  a 
railroad  corporation  out  of  the  State,  is  still  liable  as  a  com- 
mon carrier  for  goods  lost  on  that  branch,  (z)  In  New  York, 
where  one  railroad  company  allowed  another  railroad  com- 
pany to  run  its  cars  over  the  road  of  the  first,  and  a  passen- 
ger being  injured  brought  an  action  i^ainst  both  companies, 
the  joinder  was  sustained,  (a) 

How  far  the  carrier  can  lessen  his  responsibility  by  his  own 
acts,  and  especially  by  notices  defining  or  entirely  withdraw- 
ing his  liability,  has  been  much  disputed.  As  the  greater 
part  of  the  cases  in  which  this  question  occurs,  or  is  likely 
to  occur,  relate  to  the  property  of  passengers,  we  will  con- 
sider this  question  under  the  next  topic,  (aa) 


•SECTION   XIV.  •219 

COMMON   OABBIEBS   OF  PA8SENGEBS. 

The  carrier  of  passengers  is  not  liable  for  them  in  the  same 
way  in  which  the  carrier  of  goods  is  liable.  The  rule,  the 
exception,  and  the  limitation  and  reason  of  the  exception  are 
now  all  perfectiy  well  settied.  By  the  general  rule,  the  lia- 
bility of  the  common  carrier  does  not  depend  upon  his  negli- 
gence, because  he  insures  the  owners  of  aU  the  goods  he 
carries  against  all  loss  or  injury  that  does  not  come  from  the 
act  of  God  or  the  public  enemy.  The  exception  to  this,  ip 
the  case  of  the  carrier  of  passengers,  is,  that  he  is  liable  only 
where  the  injury  has  arisen  from  his  own  negligence ;  and 
the  limitation  to  this  exception  is,  that  he  is  thus  liable  for 
injuries  resulting  from  the  slightest  negligence  on  his  part,  (i) 

{x)  Laiifi^ey  v,  B.  ft  M.  R  B.  Co.  10  Co.  v.  Central  B.  B.  Co.  8  Wallaoa^ 

Qny,  108.  100. 

(a)  ColgroTe  V.  N.  T.  &H.  B.  B.  Co.  (6)  Derwort  v»  Loomer,   21    Conn* 

6  VneTy  882.  24^ ;  FiUler  v.  Naugatnck  Bailroad  Co. 

{aa)  For  recent  cases  as  to  notices  hy  id.  668 ;  Caldwell  v.  Murphy,  1  Dner, 

carriers  of  goods,  see  Jndson  v.  West-  288 ;  Hegeman  v.  Western  B.  B.  Co. 

em  B.  B.  Co.  6  Allen,  486 ;  Steele  v.  16  Barb.  868 ;  Nashville  ft  C.  B.  B.  Co. 

Townsend,  1  Ala.  (8.  c.)  1 ;  Tharer  v.  Messino,  1  Sneed,  220.  This  was  yerr 

V.  St.  Lonis,  ftc.  B.  B.  Co.  22  Ind.  26 ;  authoritativelj  declared  by  Lord  Chief 

Falrej  v.  Northern  Co.  16  Wis.  129 ;  Justice  Evtb  in  the  case  of  Aston  v. 

Hays  V.  Kennedy,  8  Qrant,  861 ;  York  Hsayan,  2  Esp.  688.    That  was  a» 
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If  the  carrier  caimot  guard  against  a  certain  danger,  it  is  then 
his  duty  to  warn  the  passengers  of  it,  and  if  he  fails  to  do 

action  against  the  defendants,  as  pro-    up  to  the  iury :  "  Aa  the  driver  has 
prietora  of  a  stage-coach,  to  recover    been  cleared  of  every  thing  like  neg* 
damages  received  by  the  plaintiff  in    ligence,  the  question  for  the  jury  wUl 
consequence  of  the  upsetting  of   the    be  as  to  the  sufficiency  of  the  coach, 
defendants'  coach.    The  defence  relied    If  the  axle-tree  was  sound,  as  far  as 
upon  was,  that  the  coach  was  driving    human  eye  coald  discover,  the  defend- 
at  a  regular  pace  on  the  Hammersmith    ant  is  not  liable.    There  is  a  difierence 
road,  but  that  on  the  side  was  a  pump    between  a  contract  to  carry  goods  and 
of  considerable  height,  from  whence    a  contract  to  carry  passengers.    For 
the  water  was  falling  into  a  tub  below ;    the  goods  the  carrier  is  answerable  at 
that  the  sun  shone  brightly,  and  being    all  events.    But  he  does  not  warrant 
reflected  strongly  firom  the  water,  the    the  s&fety  of  passengers.    His  under- 
horses  had  taken  fright  and  run  against    taking  as  to  them  goes  no  fhrther  than 
the  bank  at  the  opposite  side,  where    this,  that  as  far  as  human  care  and 
the  coach  was  overset    And  per  Eyre,    foresight  can  go,  he  will  provide  for 
C.  J. :  **  This  action   is   founded  en-    their  safe  conveyance.    Therefore,  if 
tirely  in  negligence.    It  has  been  said    the  breaking  down  of  the  coach  was 
by  the  counsel  for  the  plaintiff,  that    purely  accidental,  the  plaintiff  has  no 
wherever  a  case  happens,  even  where    remedy  for  the  misfortune  he  has  en- 
*  there  has  been  no  negligence,  he  would    countered."    See  also  Harris  v.  Costar, 
take  the  opinion  of  the  court  whether    1  C.  &  P.  686 ;  White  v.  Boulton,  Peake, 
defendants  circumstanced  as  the  present.    Gas.  81 ;  Crofts  v.  Waterhouse,  8  Bing. 
that  is,  coach  owners,  should  not  be    819.    Such  also  has  been  repeatedly 
liable  in  all  cases,  except  where  the  in-    declared  to  be  the  law  in  this  country, 
jury  happens  from  the  act  of  God  or    Thus,  in  the  case  of  Derwort  v.  Loomer, 
the  king  8  enemies.    I  am  of  opinion,    21  Conn.  246,  one  of  tlie  latest  cases  on 
the  cases  of  the  loss  of  goods  by  car-    this -subject,  EUnoorth,  J.,  says:  "The 
riers,  and  the  present,  are  totally  un-    rule  of  law  on  this  subject  is  fully 
like.    When  that  case  does  occur,  he    established  in  our  own  courts  and  else- 
will  be  told  that  carriers  of  goods  are    where,  and  is  not  controverted  by  th^ 
liable  by  the  custom,  lo  guard  against    learned  counsel  in  this  case.    The  prin- 
frauds  they  might  be  tempted  to  com-    ciple  is,  that  in  the  case  of  common 
mit,  by  taking  goods  intrusted  to  them    carriers    of   passengers,  the    highest 
to  carry,  and  then  pretending  they  had    degree  of  care  which  a  reasonable  man 
lost  or  been  robbed  of  them  :  and  be-    would  use,  is  required.    This  rule  ap» 
cause  they  can  protect  themselves ;  but    plies  alike   to   the  character  of   the 
there  is  no  such  rule  in  the  case  of  the    vehicle,  the  horses  and  harness,  the 
carriage  of  the  persons.    This  action    skill  and  sobriety  of  the  driver,  and  to 
stands  on  the  ground  of   negligence    the  manner  of  conducting  the  stage 
only."    To  the  same  effect  is  the  ruling    under  every  emergency  or  difficulty, 
of  Sir  James  Mansfield  in  Christie  v.    The  driver  must,  of  course,  be  attentive 
Griggs,  2    Camp.  79.    That  was  an    and  watchful.    He  has,  for  the  time 
action  of  assumpsit  against  the  defend-    being,  committed  to  his  trust  the  safety 
ant  as  owner  of  the  Black  wall  stage,    and  lives  of  people,  old  and  young, 
on  which    the   plaintiff,  a  pilot,  was    women  and  children,  locked  up  as  it 
travelling  to  London,  when  it  broke    were  in  the  coach  or  rail-car,  ignorant, 
down,  and  he  was  greatly  bruised.  Tlie    helpless,  and  having  no  eyes  or  ears 
first  count  imputed  the  accident  to  the    or  power  to  guard  against  oanffers,  and 
negligence  of  the  driver  ,*  the  second,    who  look  to  him  tor  safety  lu  their 
to  the  insufficiency  of  the  axle-tree  of    transportation.    The  contract  to  carry 
the   carriage.    The   defendant    intro-    passengers  difibn,  it  is  true,  from   a 
duced  evidence  to  show  that  the  axle-    contract  to  carry  flight ;  but  in  both 
tree  had  been  examined  a  few  days    cases  the  rule  is  rigorous  and  impera 
before  it  broke,  without  any  flaw  being    tive ;  in  the  latter,  the  carrier  is  an 
discovered  in  it ;  and  that,  when  the    swerable  at  «dl  events,  except  for  the 
accident  happened,  the  coachman,  a    act  of    Grod  and  the  public  enemy; 
very  skilful  driver,  was  driving  in  the    while  in  the  former,  the  most  perfect 
usual  track,  and  at  a  modern le  pace,    care  of  prudent  and  cautious  men  is 
And,  per  Mansjield,  C.  J.,  in  summing    demanded  and  required.    The  stage- 
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this  he  is  liable  for  injury  to  them.    But  if  he  gives  this 
waning,  a  passenger  who  voluntarily  encounters  the  danger 

owner  does  not  warrant  the  safety  of  sponsible  for  every  loss  which  is  not 

nasaeDgen;  yet  bis  undertaking  and  produced  by  inevitable  accident.     It 

uabiUty  as  to  them  go  to  tlus  extent,  has  been  pressed  beyond  the  general 

that  he,  or  his  agent,  shall  possess  com-  principles  which  govern  the  htw  at 

petent  skill,  and  that,  as  tar  as  human  bailment,  by  considerations  of  policy, 

foresight  and  care  can  reasonably  go,  Can  a  sound  distinction  be  taken  be- 

fae  wUi  transport  them  safely.    He  la  tween  a  human  being  in  whose  person 

not   liable  for  injuries  happening   to  another  has  an  interest,  and  inanimate 

passengers,  from  sheer  accident  or  mis-  property  ?    A  slave  has  volition,  and 

nvtune,  where  there  is  no  negligence  has  feelings  which  cannot  be  entirely 

or  iault,  and  where  no  want  of  caution,  diaregarded.    These  properties  cannot 

foresight,  or  judgment,  would  prevent  be  overlooked  in  conveying  hun  from 

the  injury.    But  he  is  liable  for  the  place  to  place.    He  cannot  be  stowed 

•mallest  negligence  in  himself  or  his  away  as  a  common  package.    Not  only 

driver."    See  also  Fuller  v.  The  Nau-  does  humanity  forbid  this  proceeding, 

eituck  Railroad  Co.  21  Conn.  657;  but  it  might  endanger  his  lite  or  health, 
all  V.  Connecticut  River  Steamboat  Consequently,  this  rigorous  mode  of 
Co.  13  Conn.  819;  McKinney  ».  Neil,  1  proceeding  cannot  safely  be  adopted, 
McLean,  &40;  Mauiy  v.  Talmadge,  2  unless  stipulated  for  by  special  con*, 
id.  167;  Farish  v.  Reigle,  11  UraU.  tract.  Being  left  at  liberty,  he  may 
697;  Stokes  v,  Saltonstall,  13  Pet.  181;  escape.  The  carrier  has  not  and  can- 
Stockton  V,  Frey,  4  Gill,  406;  Camden  not  have  the  same  absolute  control 
ft  Amboy  R.  R.  Co.  v.  Burke,  13  Wend,  over  him  that  he  has  over  inanimate 
626 ;  Hollister  v,  Nowlen,  19  Wend,  matter.  In  the  nature  of  things,  and 
286 ;  Hegemann  v.  W.  R.  R.  Co.  8  in  his  character,  he  resembles  a  pas- 
Kern.  9 ;  Curtis  v.  R.  &  8.  R.  R.  Co^  20  senger,  not  a  package  of  goods.  It 
Barb.  282 ;  Frmk  v.  Potter,  17  111.  406 ;  would  seem  reasonable,  therefore,  that 
Martin  v.  G.  N.  R.  Co.  30  E.  L.  &  £.  the  responsibility  of  the  carrier  should 
473 ;  a.  c.  16  C.  B.  179 ;  Willis  u.  L.  I.  be  measured  by  the  law  which  is  appli- 
R.  R.  Co.  82  Barb.  898.  —  In  the  case  cable  to  passengers,  rather  than  by  that 
of  Boyoe  v.  Anderson,  2  Pet  160,  the  which  is  applicable  to  the  carriage  of 
question  arose,  whether  the  rule  appU-  common  goods.  There  are  no  slaves  in 
cable  to  the  carriage  of  goods,  or  that  England,  but  there  are  persons  in  whose 
applicable  to  the  carriage  of  passen-  service  another  has  a  temporary  inter- 
gers,  should  be  applied  to  the  case  of  est.  We  believe  that  the  responsibility 
negro  slaves.  That  was  an  action  of  a  carrier  for  injury  which  such  person 
brought  b^  the  owner  of  slaves,  against  may  sustain,  has  never  been  placed  on 
tlie  proprietor  of  a  steamboat  on  the  the  same  principle  with  his  responsi- 
Mississippi,  to  recover  damages  for  the  bility  for  a  bale  of  goods.  He  is  un- 
loss  of  the  slaves,  alleged  to  have  been  doubtedly  answerable  for  any  injury 
caused  by  the  negUgenoe  or  mis-  sustained  in  consequence  of  his  negU« 
management  of  the  captain  and  com-  gence,  or  want  of  skill ;  but  we  have 
mandant  of  the  boat.  The  case  came  never  understood  that  he  is  responsible 
np  on  error  from  the  Circuit  Court  for  further.  The  law  applicable  to  com* 
the  District  of  Kentucky.  The  court  mon  carriers  is  one  of  great  rigor, 
below  instructed  the  jury,  among  other  Though  to  the  extent  to  wliich  it  has 
thmp^,  "  that  the  doctrine  of  common  been  carried,  and  in  the  cases  to  which 
earners  did  not  i^ply  to  the  case  of  it  has  been  applied,  we  admit  its  neoes- 
canying  intelligent  beings,  such  as  sity  and  its  policy,  we  do  not  think  it 
negroes ; "  and  the  Supreme  Court  held  ought  to  be  carried  further,  or  applied 
this  instruction  to  be  correct.  Mar-  to  new  cases.  We  think  it  has  not 
ikaU,  C.  J.,  said :  *'  There  being  no  been  applied  to  living  men,  and  that  it 
mcial  contract  between  the  parties  in  ought  not  to  be  applied  to  them."  The 
ttiis  case,  the  principal  question  arises  learned  judge,  in  a  subsequent  part  of 
on  the  opinioD  expressed  by  the  court,  his  opinion,  intimated  that  the  car> 
'  that  the  doctrine  of  common  carriers  rier  of  passengers  was  bound  only  to 
does  not  apply  to  the  case  of  carrying  ordinary  diligence ;  but  whatever  he 
intellisent  beings,  such  as  negroes/  said  to  that  effect  cannot  be  considered 
That  doctrine  is,  that  tiie  carrier  is  re-  as  law,  and  was  virtually  overruled  in 
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cannot  hold  the  carrier  responsible.  ((()     It  is  no  de- 
*  220  fence  to  the  *  carrier,  that  the  negligence  was  that 

the  subsequent  case  of  Stokes  v.  Sal-  their  hands  out  of  the  windows  was 
tonstall,  IS  Pet  181, 192.  See  also, as  not  sufficient;  but  if  they  had  giren 
to  the  liability  of  a  carrier  of  slaves,  the  plaintiff  sufficient  warning  as  they 
Clark  V.  McDonald,  4  McCord,  228 ;  approached  the  bridge,  this  would  dis- 
Williams  v.  Taylor,  4  Port.  (Ala.)  284.  charge  them."  The  case  was  carried 
If  any  portion  of  a  carrier's  route  is  up  to  the  Supreme  Court  of  Pennsyl- 
attended  with  peculiar  danger,  he  is  vania,  and  that  court  held  the  instruc 
bound  to  jdye  nis  passengers  notice  tion  to  be  correct.  Bell,  J.,  in  deliyer 
thereof.  Thus,  in  Laing  v.  Colder,  8  ing  the  judgment  said :  *' The  slightest 
Penn.  St.  479,  which  was  an  action  on  neglect  against  which  human  prudenco 
the  case  for  negligence,  wliereby  the  and  foresight  may  guard,  and  by 
plaintiff's  arm  was  broken  while  he  which  hurt  or  loss  is  occasioned,  wiU 
was  travelling  in  the  railroad  car  of  render  them  (common  carriers)  liable 
the  defendants,  it  appeared  that  the  ac-  to  answer  in  damages.  Nay,  the  mere 
cident  occurred  while  the  car  was  pass-  happening  of  an  injurious  accident 
ing  over  a  bridge,  which  was  so  nar-  raises /)nma  /actie  a  presumption  of  neg- 
row  that  the  plaintiff's  hand,  lying  iect,  and  throws  upon  the  carrier  tlM 
outside  of  the  car-window,  was  caught  onus  of  showing  it  did  not  exist.  Above 
by  the  bridge,  and  his  arm  broken,  all,  if  there  be  in  any  part  of  the  road 
.The  defendants  gave  evidence  to  show  a  particular  passage  more  than  ordin- 
that,  during  the  journey,  warning  had  arily  dangerous,  or  requiring  superior 
been  given  by  their  agent  to  a  passen-  circumspection  on  the  part  of  a  pas- 
ger  named  Long,  of  the  danger  of  put-  senger,  the  conductor  of  the  vehicle  is 
ting  his  feet  or  arms  out  of  the  win-  bound  to  give  due  notice  of  it,  and  a 
dow,  and  that  he  sat  so  near  the  failure  to  do  so  will  make  his  principal 
plaintiff,  that  the  warnings  must  have  responsible."  See  also  Dudley  v.  Smith, 
oeen  heard  by  the  latter.  They  also  1  Camp.  167 ;  Derwort  v.  Loomer,  21 
proved  that  printed  notices  were  put  Conn.  245 ;  Maury  v.  Talmadge,  2  Mc- 
up  in  the  cars  warning  passengers  not  Lean,  167 ;  Sales  v.  Western  Stage 
to  put  their  arms  or  heads  outside  the  Co.  4  Iowa,  647;  Johnson  v.  Winona 
windows,  and  that,  immediately  before  R.  R.  Co.  11  Minn.  296.  So,  if  through 
reaching  the  bridge,  notice  was  given  the  default  of  a  coach-proprietor  in  neg- 
in  a  loud  voice  to  passengers  to  keep  lecting  to  provide  proper  means  St 
their  heads  and  arms  inside  the  car.  conveyance,  a  passenger  be  placed  in 
Upon  this  evidence  Eld  fed,  P.  J.,  in-  so  perilous  a  situation  as  to  render  it 
Btructed  the  jury,  **  that  a  carrier  of  prudent  for  him  to  leap  firom  the  coach, 
passengers  was  bound  to  furnish  suit-  whereby  his  leg  is  broken,  the  pro- 
able  conveyances,  such  as  with  due  prietor  will  be  responsible  in  damages, 
care  and  proper  attention  would  carry  although  the  coach  was  not  actually 
passengers  safely,  unless  interrupted  by  overturned.  Jones  o.  Boyce,  1  Stark, 
some  accident  which  no  human  wis-  498.  This  case  was  mudi  considered 
dom  could  foresee.  That  he  must  give  in  Stokes  v.  Saltonstall,  18  Pet.  181, 
notice  of  approaching  danger,  or  of  and  the  doctrine  it  contains  fully  con- 
the  dangerous  places  on  t)ie  route,  if  firmed.  See  also  to  the  same  efiect, 
some  are  more  dangerous  than  others.  Ingalls  ».  Bills,  9  Met  1 ;  Eldridge  v. 
This  notice  must  be  full  and  complete  Long  Island  Railroad  Co.  1  Sandf.  87  ; 
to  all  persons  who  travel,  whether  Edwards  v.  Lord,  49  Me.  279 ;  Alden  v. 
learned  or  unlearned.  The  slightest  New  York,  &c  R.  R.  Co.  26  N.  T.  102; 
negligence  in  any  of  these  particulars  Thayer  v.  St.  Louis,  &c.  R.  R.  Co.  22 
makes  him  liable  for  all  damages.  Ind.  26.  As  to  what  will  constitute 
That  in  the  present  case,  the  presump-  that  degree  of  negligence  for  which  a 
tion  was  there  had  been  negligence,  carrier  of  passengers  will  be  held  lia- 
and  it  was  for  the  defendants  to  show  ble,  it  must  of  course  depend  upon  the 
they  had  done  every  thing  in  their  circumstances  of  each  case;  and  is 
power  to  relieve  themselves,  or  that  principally  a  question  of  fact  for  the 
It  resulted  from  the  plaintiff's  negli-  Jury,  with  proper  instructions  flrom  the 
genes  and  folly.  That  a  printed  notice  court.  See  Derwort  o.  Loomer,  21 
of  Uie  danger  of  passengers  putting  Conn.  246.    In  Crofts  v.  WaterhouMb 

{bb)  Brockway  v.  Lascala*  1  Sdm.  Sel.  Cas.  186. 

[242] 


OH.  XI.]  BAIIiMENT.  *  220 

of  his  agent  (as  of  the  conductor  of  a  car),  or  that  it 
was  wilful  on  the  part  of  the  agent.  ((?)  And  a  ra:boad 
company  which  permits  another  company  to  use  its  road,  is 
liable  for  damage  caused  to  passengers  itself  is  carrying,  by 
the  negligence  of  the  servants  of  the  other  company  which 
is  permitted  to  use  the  road,  (cc) 

A  person  is  a  passenger  who  with  intent  to  become  a  pas- 
ienger,  is  riding  to  a  station  in  a  carriage  run  by  the  com- 
pany to  carry  passengers  to  their  station,  although  he  has  not 
bought  a  ticket  nor  formally  announced  his  purpose  ;  and,  if 
injured,  the  company  are  liable,  (ed) 

*  A  carrier,  who  is  not  a  common  carrier,  may  be  liable  *  221 
for  injury  to  a  passenger  caused  by  his  default ;  but  not 
to  one  who  rides  *  in  his  carriage,  without  any  bargain,  *  222 
and  without  his  authority,  (d)  Whether  a  common  car- 
rier is  liable  to  a  passenger  to  whom  he  has  given  passage,  and 
from  whom  he  has,  therefore,  no  right  to  demand  fare,  is  not  so 
certain ;  but  he  would  certainly  be  liable  for  gross  negligence, 
and  probably  Kable  for  any  negligence,  (e)  He  is  certainly  not 

8  Bing.  819,  the  drirer  of  a  stage-  diet.     This  action   cannot   be  main- 

eoach  gathered  a  bank,  and  upeet  the  tained  unless   negligence  be  proved ; 

ooach.    He  had  passed  the  spot  where  and  whether  it  be  prored  or  not  is  for 

the  accident  happened  twelve  hours  be-  the  determination  of  the  jurj,  to  whom 

fore,  but  in  the  mterval  a  landmark  had  in  this  case  it  was  not  submitted." 

been  removed.    In  an  action  for  an  in-  (c)  Weed  v.  Panama  Railroad  Co.  6 

jury  sustained  bj  this  accident,  LitUe-  Duer,  198 ;  s.  o.  17  N.  Y.  862. 

iale,  J.,  before  whom  the  cause  was  {cc)  Railroad  Co.  v.  Barrow,  5  Wal- 

tried,  told  the  jury,  that  as  there  was  lace,  90. 

no  obstruction  in  the  road,  the  driver  (cd)  Buffett  v.  Troj,  Ac.  R.  B.  Co. 

ought  to  have  kept  within  the  limits  40  N.  Y.  IdS. 

of  it ;  and  that  tne  accident  having  (d)  Lrgo  v.  Newbold,  9  Exch.  802. 
been  occasioned  by  his  deviation,  the  («)  This  question  arose  in  the  case 
plamtiir  was  entitled  to  a  verdict.  A  of  The  Philadelphia  k  Beading  Rail- 
Terdict  having  been  returned  accord-  road  Co.  v.  Derby,  14  How.  46S,  in  the 
^gljt  the  Court  of  Common  Pleas  Supreme  Court  of  the  United  States, 
granted  a  new  trial,  on  the  ground  that  but  was  not  decided.  The  court  how- 
the  jury  should  have  been  directed  to  ever,  strongly  intimated  an  opinion  in 
consider  whether  or  not  the  deviation  the  affirmative.  The  circumstances  of 
was  the  effect  of  negligence.  And  the  case  were  these.  The  action  was 
per  Bnt,  C.  J. :  '*  The  coachman  was  brought  to  recover  damages  for  an  in- 
bound to  keep  in  the  road  if  he  could ;  jury  suffered  by  the  plaintiff  on  the 
and  the  jury  might,  from  his  having  railroad  of  the  defendants.  The  phun- 
gone  out  of  the  road,  have  presumed  tiff  was  himself  a  stockholder  in  the 
negligence,  and  on  that  presumption  defendants'  railroad  company,  and  the 
have  found  a  verdict  for  the  plaintiff,  president  of  another.  He  was  on  the 
But  the  learned  judge,  instead  of  leav-  road  of  the  defendants  by  invitation  of 
ingtt  to  the  jury  to  find  whether  there  the  president  of  the  company,  not  in 
was  any  negligence,  told  them  that  the  usual  passenger  cars,  but  in  a  small 
the  coachman  having  gone  out  of  the  locomotive  car  used  for  the  convenience 
road,  the  plaintiff  was  entitled  to  a  ver-  of  the  officers  of  the  company,  an  d  paid 
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excused  by  mere  non-payment,  unless  payment  has  been 
*  223  demanded  and  refused,  (ee)   *  It  has  been  held  in  New 

York,  that  a  contract  between  a  railroad  company  and 
a  gratuitous  passenger,  exempting  the  company  from  UabiUty 
under  any  circumstances  of  negligence  on  the  part  of  its  agents, 
is  not  against  law  or  public  policy,  and  is  valid ;  (/)  and  it 
has  been  held  in  Illinois,  just  otherwise.  (Jf )  But  it  would 
seem  that  an  owner  of  cattle  transported  on  a  railroad,  who 
goes  along  in  charge  of  them,  is  not  such  a  gratuitous  pas* 
senger.  (jf)     It  may  be  remarked,  that  a  servant,  trayeUing 

no  fare  for  his  transportation.    The  in-  But  this  case  does  not  call  upon  us  to 

jury  to  his  person  was  occasioned  by  define  the  difference  (if  it  be  capable 

coming  into  collision  with  a  locomotive  of  definition),  as  the  verdict  has  found 

and  tender,  in  the  charge  of  an  agent  this  to  be  a  case  of  gross  negligence, 

or  servant  of  the  company,  which  was  When  carriers  undertake  to   convey 

on  the  same  track,  and  moving  in  an  persons  by  the  powerful  but  dangerous 

opposite  direction.    Another  agent  of  agency  of  steam,   public  ^policy  and 

the  company,  in  the  exercise  of  proper  safety  require  that  Uiey  be  held  to  the 

care  and  caution,  had  given  orders  to  greatest  possible  care  and   diligence, 

keep  this  track  clear.    The  driver  of  And    whether   the   consideration   for 

the  coUiding  engine  acted  in  disobedi-  such   transportation  be  pecuniary  or 

ence  and  disregard  of  these  orders,  and  otherwise,  the  personal  safety  of  the 

thus  caused  the  collision.    The  court  passengers  should  not  be  left  to  the 

below  instructed  the  jury,  that  if  the  sport  of  chance  or  the  negligence  of 

plaintiff  was  lawfully  on  the  road  at  careless  agents.     Any  negligence  in 

the  time  of  the  collision,  and  the  col-  such    cases    may   weU    deserve    the 

lision  and  consequent  injuries  to  him  epithet  of  '  gross/  "    And  the  doctrine 

were  caused  by  the  gro$»  negligenct  of  laid  down  in  that  case  was  reafiSirmed^ 

one  of  the  servants  of  the  defendants,  as  not  only  resting  on  public  policyi 

then  and  there  employed  on  the  road,  but  on  sound  principle,  m  Steamboat 

he  was  entitled  to  recover,  notwith-  New  World    v,  Kinsr,    16  How.   469, 

standing  the  circumstances  given  in  But  see  Boyce  v.  Anderson,  2  Pet.  150, 

evidence,  and  relied  upon  by  the  de-  166,  where  it  is  said,  that  the  carrier 

fendants'  counsel,  as  forming  a  defence  of  a  slave  without  reward  would  be 

to  the  action ;  namely,  that  the  plain-  liable  only  for  gross  negligence.    See 

tiff  was  a  stockholder  in  the  company,  also  Williams  v.  Taylor,  4  l^ort  (Ala.) 

riding  by  the  invitation  of  the  presi-  234.    In  Fay  v.  Steamer  New  World, 

dent,  paying  no  fare,  and  not  in  the  1  Cal.  848,  it  was  decided  that  a  com- 

usual  passenger  cars,  &c.     The  Su-  mon  carrier,   transporting  gold  dust 

preme  Court  Md  this  instruction  to  be  gratuitously,  was  not  liable  in  case  of 

correct,  and  Grier,  J.,  in  speaking  of  loss,  unless  negligent    See  Qordon  u. 

the  grounds  of  a  earner's  duty,  said :  Grand  Street  R.  K.  Co.  40  Barb.  646 ; 

**  This  duty  does  not  result  alone  from  Indiana,  &c.  R.  R.  Co.  v,  Mundy,  21 

the  consideration  paid  for  the  service.  Ind.  48 ;  Ohio  R.  R.  Co.  v.  Mahling,  80 

It  is  imposed  by  the  law,  even  where  HI.  9. 

the  service  is  g^tuitous.    '  The  confl-  (e«)  Hurt  o.  Southern  R.  R.  Co.  40 

dence  induced  by  undertaking  any  ter-  Miss.  891. 

vice  for  another,  is  a  sufficient  legal  con-  (/)  Wells  v.  New  York  Central  R.  R. 

sideration  to  create  a  duty  in  Uie  per-  Co.  24  N.  Y.  (10  Smith)  181. 

formance  of  it.'    See  Coggs  v.  Bernard,  (ff)  lUinois  R.  R.  Co.  v.  Read,  87 

and  cases  cited  in  1  Smith,  Lead.  Cas.  HI.  484. 

95.    It  is  true  a  distinction  has  been  (a)  Perkins   r.  New   York  Centnd 

taken  in  some  cases  between  simple  R.  B.  Co.  24  N.  Y.  (10  Smith)  222: 

negligence  and  great  or  gross  negli-  Flinn    v.  Philadelphia   R.    R.   Co.    1 

gence,  and  it  is  said  that  one  who  acts  Houston,  469. 
gra  tuitously  is  liable  only  for  the  latter. 
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with  his  master,  may  recover  for  a  loss,  although  his  master 
bought  and  paid  for  the  ticket.  (A) 

The  reason  of  the  difference  between  his  liability  as  tx) 
passengers,  and  as  to  goods,  is  this.  The  carrier  of  goods  has 
absolute  control  over  them  while  they  are  in  Ws  hands ;  he 
can  fasten  them  with  ropes,  or  box  them  up,  or  put  them 
tmder  lock  and  key.  But  the  carrier  of  passengers  must 
leave  to  them  some  power  of  self-direction,  some  free- 
dom of  motion,  some  care  of  *  themselves.  It  would  *  224 
be  wrong,  therefore,  to  hold  him  to  as  absolute  a  re- 
sponsibility as  in  the  case  of  goods ;  it  is,  however,  held  that 
the  carrier  of  passengers  is  liable  for  the  goods  of  the  passen- 
ger put  under  his  care  in  the  same  way  that  he  is  for  other 
goods.  (JiK)  But  still  the  policy  of  the  law  applies  to  the 
carrier  of  passengers  as  to  the  carrier  of  goods.  It  admits 
only  so  much  mitigation  of  the  rule,  as  that  he  is  liable  only 
when  he  is  guilty  of  Bome  negligence  ;  but  if  in  the  least  degree 
negligent,  he  is  liable,  because  the  law  holds  him  to  do  all 
that  care  and  skill  can  do  for  the  safety  of  his  passengers. 
Only  when  all  this  is  done,  and  he  can  show  that  the  injury 
complained  of  is  not  to  be  attributed  to  any  default  what- 
ever on  hia  part,  or  on  the  part  of  any  one  for  whom  he  is 
responsible,  is  he  discharged  from  his  liability.  It  seems  to 
have  been  held  decidedly,  that  the  oniM  to  prove  that  he  is 
not  in  fault,  rests  on  him.  (f)     Some  question,  however,  may 

(A)  Marshall  v.  York,  N.  &  B.  Co.  contended  strenuously  that  the  plaintifT 

L.  &  E.  519 ;  8.  c.  11  C.  B.  898,  655.  was  bound  to  proceed  further,  and  give 

Ihh)  Merrill  v,  Grinnell,  80  N.  Y.  594.  evidence,  either  of  the  driver  being  im- 

(i)  Christie  v.  Griggs,  2  Camp.  79.  skilM,  or  of  the   coach   being  insuf- 

This    was    an    action    of    assumpsit  flcient     But  per  Mansfidd,  C.  J. :  ''I 

against  the  defendant,  as  owner  of  the  think  the  plaintiff  has  made  a  prima 

Blackwall  stage,  on  which  the  plaintiff,  facie  case  by  proving  his  going  on  the 

a  pilot,  was  travelling  to  London,  when  coach,  the  accident,  and  the  damage  he 

it  broke  down  and  he    was   greatly  has  suffered.    It  now  lies  on  the  other 

bruised.    The  first  count  imputed  the  side  to  show  that  the  coach  was  as  good 

accident  to  the  negligence  of  the  driver ;  a  coach  as  could  be  made,  and  that  the 

the  second,  to  the  insufSciency  of  the  driver  was  as  skilful  a  driver  as  could 

axle-tree  of  the  carriage.    The  plaintiff  anywhere  be  found.    What  other  evi- 

having  proved  that  the  axletree  snapped  dence  can  the  plaintiff   give?     The 

asunder  at  a  place  where  there  was  a  passengers  were  probably  all   sailors 

■light  descent,  from  the  kennel  cross-  like  himself;  and  how  do  they  know 

ing  the  road;   that  he  was  in  conse-  whether  the  coach  was  well  built  or 

quenoe  precipitated  from  the  top  of  the  whether  the  coacliman  drove  skilfully  ? 

coach ;  and  that  the  bruises  he  received  In  many  other  cases  of  this  sort  it  must 

confined  him  several  weeks  to  his  bed :  be  equally  impossible  for  the  plaintiff 

there  rested  hia  case.    Best,  Serjeant,  to  give  the  evidence  required.     But 
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exist  on  this  point.  We  should  express  our  own  view 
•  225  of  the  law  *  thus.    The  plaintiff  must  not  merely  prove 

that  he  has  sustained  injury ;  but  must  go^o  much  fur- 
ther as  to  show  that  he  suffered  from  such  accident,  or  such 
other  cause  as  may  with  reasonable  probability  be  attributed 
to  the  negligence  of  the  defendant.  Thus  far  the  onus  is  on 
the  plaintiff.  But  then  it  shifts,  and  the  defendant  must 
prove  an  absence  of  negligence  or  of  default  on  his  part* 
And  if  the  plaintiff  has  made  out  his  prima  facie  case,  and  the 
evidence  offered  in  defence  leaves  it  uncertain  whether  there 
was  negligence  or  not,  the  plaintiff  must  prevail ;  (/)  extraor- 
dinary care  being  demanded  of  the  carrier,  and  only  ordi- 
nary care  of  the  passenger.  (j[;)  If  the  passenger  causes  the 
injury,  by  .his  own  negligence  the  carrier  is  not  liable.  In  a 
recent  case  in  New  York,  this  rule  was  applied  to  a  child, 
with  what  seems  to  us  undue  severity.  It  was  said  that  if  a 
child  has  not  reached  years  of  discretion  ^^  he  should  have  a 
protector."  Be  it  so.  But  if  he  has  no  protector,  and  does 
that  which  might  be  expected  of  him,  but  would  be  negli- 
gence in  an  adult,  is  it  law  that  the  care  required  of  passen- 
gers is  the  same  for  all,  as  held  in  this  case,  without  regard 
to  age  or  condition  ?  (y*)     We  should  prefer  the  rule  which 

when  the  breaking  down  or  OYertum-  the  coach  oyerset,  whereby  the  plain- 
ing of  a  coach  Is  proved,  negligence  on  tiff  waa  hurt,  the  law  will  imply  neg- 
the  part  of  the  owner  is  implied.  He  ligence,  and  the  burden  of  proof  wfil 
has  always  the  means  to   rebut  this  rest  upon  the  defendants  to  rebut  this 

firesumption,  if  it  be  unfounded,  and  legal  mference,  by  showing  that   the 

t  is  now  incumbent  on  the  defendant  coach  was  properly  fitted  out  and  pro- 

to  make  out  that  the  damage  in  this  vided.    To  the  same  effect  are  Stokes 

case  arose  from  what  the  law  considers  v.  Saltonstall,  18  Pet.  181 ;  Stockton  v, 

a  mere  accident"    The  same  point  was  Frey,  4  Gill,  406 ;  McKenney  v.  Nell, 

ruled  by  Lord  Denman  at  Nisi  Pnu*, in  1  McLean,  MO;  Farish  v.  Ileigle,  11 

Carpue  v.  The  L.  &  B.  Railway  Co.  6  Gratt.  697 ;  Brehm  o.  Great  Western 

Q.  B.  747 :  it  was  decided  by  the  Court  R.  R.  Co.  84  Barb.  266 ;  Boyce  r.  Cal. 

of  Exchequer,  in  Skinner  v.  London,  Stage  Co.  25  Cal.  460.    And  see  ante, 

Brighton,  &  South-coast  Railway  Co.  p.  222,  note  (</). 

2E.  L.  &  E.  i>60;   8.  c.  6  Exch.  787,  (j)  We  consider  that  the  view  ex- 

and  has  been  repeatedly  confirmed  in  pressed  in  the  text  accords  witli  tlie 

this  country.    Tlius,  in' Ware  v.  Gay,  case  of  Holbrook  r.  The  Utica&  Sche- 

11  Pick.  106,  it  was  hid,  that,  if  in  an  nectady  R.  R.  Co.  2  Kern.  236.  See  niso 

action  by  a  passenger  against  the  pro-  Fairchild  v.  Cal.  Stage  Co.  18  Cal.  599  ; 

prietors  of  a  stage-coach,  for  an  imury  Baker  v.  New  York  Central  R.  II.  Co. 

occasioned  by  the  insufficiency  of  the  24  N.  Y.  (10  Smith)  599. 

coach,  the  plaintiff  proves,  that  while  (jj)  Huelsenkamp  v.  Citizens  R.  R. 

the  coach  was  driven  at  a  moderate  Co.  87  Mo.  587. 

rate  upon  a  plain  and  level  road,  with-  {Jk)  Sheridan  v,  Brooklyn  R  R.  Co. 

out  coming  m  contact  with  any  other  86  N.  Y.  89. 
object,  one  of  the  wheels  came  off  and 
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would  better  accord  not  only  with  the  sentiinents  of  the 
community,  but  with  the  prevailing  practice  of  railroad  com- 
panies ;  namely,  that  they  should  be,  as  far  as  circumstances 
permit,  the  protectors  of  those  who  need  protection,  as 
females  and  children. 

The  damages  may  not  only  cover  existing  injury  and  costs, 
but  further  and  prospective  loss  and  expense,  if  such  be  inev- 
itable ;  and  may  even  be  exemplary,  if  the  negligence  calls 
for  this,  (i) 

It  is  his  duty  to  receive  all  passengers  who  offer ;  (Z) 

{k)  Hopkins  v.  A.  &  St.  L.  R.  B.  reasonable  regulation  in  order  to  cany 

Co.  86  N.  U.  9.  this  contract  into  effect,  the  proprietorv 

(/)  Bennett  o.  Dutton,  10  N.  H.  481 ;  of  the  steamboat  would  be  justified  in 
Jeneks  v.  Coleman,  2  Sumner,  221.  refusing  to  take  the  plaintiflr  on  board. 
This  question  was  much  discussed  in  Story,  J,,  said':  '*The  right  of  pas- 
Bennett  r.  The  P.  &  O.  Steamboat  Co.  sengers  to  a  passage  oft  board  of  a 
6  C.  B.  776,  but  the  case  went  off  steamboat  is  not  an  unlimited  right 
finally  on  a  question  of  pleading.  The  But  it  is  subject  to  such  reasonable  reg- 
objection  of  the  passenger  carrier  is,  ulations  as  the  proprietors  may  pre- 
however,  subject  to  some  limitation,  scribe  for  the  due  accommodation  of 
Thus,  he  maj  rightfully  exclude  all  passengers,  and  for  the  due  arrange- 
persons  of  bad  character  or  habits ;  all  ment  of  their  business.  The  proprie- 
whose  objects  are  to  interfere  in  any  ton  have  not  only  this  right,  out  the 
way  with  his  interests,  or  to  disturb  further  right,  to  consult  and  provide 
his  line  of  patronage ;  and  all  who  re-  for  their  own  interests  in  the  manage- 
iuse  to  obey  the  reasonable  regulations  ment  of  such  boats,  as  a  common  inci- 
which  are  made  for  the  government  of  dent  to  their  right  of  property.  They 
the  line ;  and  he  may  rightfully  inquire  are  not  bound  to  admit  passengers  on 
Into  the  habits  or  motives  of  passengers  board,  who  reAise  to  obey  the  reason- 
who  offer  themselves.  Jeneks  v.  Cole-  able  regulations  of  the  boat,  or  who  are 
man,  2  Sumner,  221.  This  was  an  guilty  of  gross  and  vulgar  habits  of 
action  against  the  proprietor  of  a  conduct ;  or  who  make  dbturbanoes  on 
steamboat,  running  from  xlew  York  to  board,  or  whose  characters  are  doubt- 
Providence^Tor  refusing  to  receive  the  f ul,  or  (Ussolute,  or  suspicious ;  and,  a 
plaintiff  on  board  as  a  passenger.  The  fortiori,  whose  characters  are  unequivo- 
plaintiff  was  the  known  agent  of  the  cally  bad.  Nor  are  they  bound  to  ad- 
Tremont  line  of  stage  coaches.  The  mit  passengers  on  board  whose  object 
proprietors  of  the  steamboats,  Presi-  it  is  to  interfere  with  the  interests  or 
dent  and  Beigamin  Franklin,  had,  as  patronage  of  the  proprietors  so  as  to 
the  plaintiff  knew,  entered  into  a  con-  make  the  business  less  lucrative  to 
tract  with  another  line  called  the  Citi-  them."  So  in  Commonwealth  o. 
Eens  Stage-coach  Company,  to  cany  Power,  7  Met.  696,  it  was  heid,  that 
passengers  between  Boston  and  Provi-  if  an  innkeeper,  who  has  frequently 
dence,  in  connection  with  the  boats,  entered  a  railroad  depot  and  annoyed 
The  plaintiff  had  been  in  the  habit  of  passengers  by  soliciting  them  to  go  to 
coming  on  board  the  steamboats  at  his  inn,  receives  notice  from  the  super- 
Providence  and  Newport,  for  the  pur-  intendent  of  the  depot  that  he  must  do 
pose  of  soliciting  passengers  for  the  so  no  more,  and  he  nevertheless  re* 
Tremont  line,  which  the  proprietors  of  peatedly  enters  the  depot  for  the  same 
the  President  and  Benjamin  Franklin  purpose,  and  afterwards  obtains  a 
bad  prohibited.  It  was  held,  that  if  the  ticket  for  a  passage  in  the  cars  with  a 
jury  should  be  of  opinion  that  the  bona  Jide  intention  of  entering  the  cart 
above  contract  was  reasonable  and  bona  as  a  passenger,  and  goes  into  the  depot 
iide,  and  not  entered  into  for  the  pur^  on  his  way  to  the  cars,  and  the  super- 
pose of  an  oppressive  monoiioly,  and  intendent,  believing  that  he  had  entered 
that  the  exclusion  of  the  plaintiff  was  a  the  depot  to  solicit  passengers,  orden 
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*  226  to  cany  *  them  the  whole  route  ;  («n)  to  demand  no 
more  than  the  usual  and  established  compensation ;  to 

him  to  go  out,  and  he  does  not  exhibit  safely  as  far  as  the  Cross  Keys  Inn, 
his  ticket  nor  give  notice  of  his  real  in-  at  Chelsea,  where  the  coach  was  ao- 
tention,  but  presses  forward  towards  customed  to  stop.  When  the  coach 
the  carSi  and  the  superintendent  and  arrived  before  the  gateway  of  this  inn, 
his  assistants  thereupon  forcibly  re-  leading  to  the  stable-vard,  the  coach- 
move  him  from  the  depot,  using  no  man  requested  the  plaintiff  to  alight 
more  force  than  is  necessary  for  that  there,  as  the  passage  into  the  yard  was 
purpose,  such  removal  is  justifiable,  very  awkwara.  She  said,  as  the  road 
and  not  an  indictable  assault  and  bat-  was  dirty,  she  would  rather  be  driven 
tery.  But  in  Bennett  v.  Dutton,  10  N.  into  the  yard.  He  then  advised  her  to 
H.  481,  it  was  hdd,  that  the  proprietors  stoop,  and  drove  on.  The  consequence 
of  a  stage-coach,  who  hold  themselves  was,  that  she  was  struck  violently  on 
out  as  common  carriers  of  passengers,  the  shoulders  and  back  bv  a  low  arch- 
are  bound  to  receive  all  who  require  a  way  in  the  passage,  by  which  she  was 
passage,  so  long  as  they  have  room,  severely  ii\|ured.  It  appeared  In  evi- 
and  there  is  no  legal  excuse  for  a  re-  dence  that  the  archway  was  only  twelve 
f  usal ;  and  that  it  was  not  a  lawful  inches  higher  than  the  top  of  the  ooach. 
excuse  that  they  ran  their  coach  in  con-  Upon  this  evidence,  Lord  Ellenboraugh, 
nection  with  another  ooach,  which  ex-  in  summing  up  to  the  jury,  said :  "  The 
tended  the  line  to  a  certain  place,  and  defendant  was  bound  to  carry  the  plain« 
had  agreed  with  the  proprietor  of  such  tiff  from  the  usual  place  of  taking  up 
other  coach  not  to  receive  passengers  to  the  usual  place  of  setting  down.  As 
who  came  from  that  place  on  certain  coach-owner,  therefore,  he  was  answer* 
days,  unless  they  came  in  his  ooach.  able  for  the  negligent  acts  of  his  ser- 
The  defendant  was  one  of  the  proprie*  vant,  till  the  plaintiff  was  set  down  at 
tors,  and  tlie  driver  of  a  stage-coach  the  usual  place  for  passengers  alighting 
running  daily  between  Amherst  and  at  Chelsea.  This  appears,  for  the  in 
Nashua,  which  connected  at  the  latter  side  passeneers  at  least,  to  have  been 
place  with  another  coach,  running  be-  the  yard.  If  the  coachman  had  said  to 
iween  Nashua  and  Lowell,  and  thus  her,  *  the  others  will  be  safe  in  proceed- 
fbrms  a  continuous  mail  and  passenger  ing,  but  you  must  go  down  here,  as 
line  fh)m  Lowell  to  Amherst,  and  on-  you  cannot  remain  upon  the  coach 
ward  to  Francestown.  A  third  persim  without  danger  to  your  life,'  she  could 
ran  a  coach  to  and  from  Nashua  and  only  have  blamed  her  own  imprudence 
Lowell,  and  the  defendant  agreed  with  for  what  followed.  But  he  should  have 
the  proprietor  of  the  coach  connecting  given  her  the  materials  to  judge,  if  he 
with  his  line,  that  he  would  not  receive  was  to  leave  her  to  make  her  election, 
passengers  who  came  from  Lowell  to  He  told  her  the  passage  was  awkward, 
Nashua  in  the  coach  of  such  third  per-  whereas,  according  to  the  evidence,  it 
son  on  the  same  day  that  they  applied  was  impracticable."  See  also  Massiter 
for  passage  to  places  above  Nashua,  v.  Cooper,  4  £sp.  260.  In  Coppin  o. 
The  plaintiff  was  notified  at  Lowell  of  Braithwaite,  8  Jur.  875,  it  is  said  to 
this  arrangement,  but  notwithstanding  have  been  ruled  by  Rolfiif  B.,  at  Nisi 
came  from  Lowell  to  Nashua  in  that  Prius,  that  a  carrier  having  received  a 
coach,  and  then  demanded  a  passage  pickpocket,  as  a  passenger,  on  board 
in  the  defendant's  coach  to  Amherst,  his  vessel  and  taken  his  fare,  he  can- 
tendering  the  regular  fare.  Heid,  that  not  put  him  on  shore  at  an  intermediate 
the  defendant  was  bound  to  receive  place,  so  long  as  he  is  not  guilty  of  any 
him,  there  being  sufficient  room,  and  no  impropriety.  But  see  the  preceding 
evidence  that  the  plaintiff  was  an  unfit  note.  —  In  Ker  v.  Mountain,  1  Esp.  27, 
person  to  be  admitted,  or  that  he  had  it  was  ruled  by  Lord  Kenyan^  that  if  a 
any  design  of  injuring  the  defendant's  person  engages  a  seat  in  a  stage-coach, 
business.  and  pays  at  the  same  time  only  a  de- 
(m)  Dudley  tf.  Smith,  1  Camp.  167.  posit,  as  half  the  fare,  for  example,  and 
In  this  case  the  plaintiff  took  a  seat  on  is  not  at  the  inn  ready  to  take  his  seat 
the  outside  of  the  defendant's  coach,  to  when  the  coach  is  setting  off,  the  pro* 
be  conveyed  from  a  place  called  the  prietor  of  the  coach  is  at  liberty  to  fill 
Red  Lion,  in  the  Strand,  to  Chelsea,  up  his  place  with  another  passenger ; 
It  appeared  that  she  was  so  conveyed  but  if,  at  the  time  of  engaging  his  seat» 
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treat  all  his  passengers  alike ;  *  to  behave  to  all  with  *  227 
civility  and  propriety;  (n)  to  provide  suitable  car- 
riages and  means  of  transport ;  (o)  and  to  keep  the  roads 

be  pa7B  the  whole  of  the  fare,  in  8Qch  by  the  case  of  Ingalls  v.  Bills,  9  Met  1. 

case  the  proprietor  cannot  dispose  of  That  was  an  action  to  recover  damages 

bis  place,  but  he  may  take  it  at  any  for  an  injury  received  by  the  plaintiff 

stage  of  the  journey  that  he  thinks  fit,  from  a  defect  in  the  defendants'  coach. 

{n)  Chamberiain     o.    Chandler,     8  The   defendants   introduced  evidence 

Mason,  242.  tending  to  prove  that  they  had  taken 

(o)  Christie  v.  Origgs,  2  Camp.  79 ;  all  possible  care,  and  incurred  eztraor- 
Ciirtis  9.  Drink  water,  2  B.  &  Ad.  169;  dinary  expense,  in  order  that  the  coach 
Bremner  v.  Williams,  1  C.  &  P.  414 ;  should  be  of  the  best  materials  and 
Iwael  V,  Clark,  4  £sp.  269 ;  Crofts  v,  workmanship ;  that,  at  the  time  of  the 
Waterhouse,  8  Bing.  819 ;  Sharp  v.  accident,  the  coach,  so  far  as  could  be 
Qray,  9  Bing.  467.  An  opinion  seems  discovered  from  the  most  careAil  in- 
to be  intimated  in  several  of  the  cases  spection  and  examination  externally, 
that  the  carrier  is  bound  to  warrant  the  was  strong,  sound,  and  sufficient  for 
•ofllciency  of  his  coach.  Thus,  in  the  journey;  and  that  they  had  oni- 
Israel  v.  Clark,  4  Esp.  269,  Lord  EUen^  formly  exercised  the  utmost  vig^ance 
borough  is  reported  to  have  said,  that  and  care  to  preserve  and  keep  the  same 
earners  were  bound  by  law  to  provide  in  a  safe  and  road -worthy  condition, 
•nffident  carriages  for  the  safe  con-  But  the  evidence  fbrther  tended  to 
veyanoe  of  the  public  who  had  occasion  prove  that  there  was  an  internal  defect 
to  travel  by  them ;  and  that  at  all  or  flaw  in  the  iron  of  the  axle-tree,  at 
events  he  should  expect  a  dear  land-  the  place  where  it  was  broken,  about 
tnrtkineis  in  die  carriage  to  be  estab-  three-eighths  of  an  inch  in  length,  and 
Hsbed.  So  in  Bremner  v.  Williams,  1  wide  enough  to  insert  the  pomt  of  a 
C.  &  P.  414,  Best,  C.  J.,  says,  he  con-  fine  needle  or  pin ;  which  defect  or  flaw 
flders  that  eveir  coach  {nroprietor  toor-  appeared  to  have  arisen  from  the  forg- 
ronts  to  the  public  that  his  stage-coach  ing  of  the  iron,  and  which  might  have 
is  equal  to  the  jouniey  it  unitertakes.  been  the  cause  of  the  breaking ;  that 
And  finally,  in  Sharp  v.  Grey,  9  Bing.  the  said  defect  was  entirely  suirounded 
467,  Bomquei,  J.,  savs,  that  if  a  coach,  by  sound  iron  one  quarter  of  an  inch 
when  it  starts  upon  its  journey,  is  not  thick ;  and  that  the  flaw  or  defect 
roadworthjff  the  proprietor  is  liable  for  could  not  possibly  have  been  dis- 
the  consequences,  upon  the  same  prin-  covered  by  inspection  and  examination 
ciple  as  a  ship-owner  who  furnishes  a  externally.  The  learned  judge,  before 
vessel  which  is  not  seaworthy.  And  whom  the  cause  was  tried,  instructed 
in  Bennett  v.  The  P.  &  O.  Steamboat  the  jury  that  the  defendants  were 
Companv,  6  C.  B.  776,  782,  upon  Sharp  bound  by  law,  and  an  implied  promise 
V.  Oiey  being  cited  by  Sir  John  Jervu,  on  their  part,  to  provide  a  coach,  not 
Attorney-General,  who  decided,  in  sub-  only  apparently,  but  really,  road- 
•tance,  that  a  coach  proprietor  is  bound  worthy ;  that  they  were  liable  for  any 
to  use  all  ordinary  care  and  diligence  injury  that  mi^ht  arise  to  a  passenger 
to  provide  a  safe  vehicle,  Crtuwell,  J.,  flrom  a  defect  m  the  original  oonstruo- 
kiterrupting  him,  said :  "  It  goes  a  little  tion  of  the  coach,  although  the  imper- 
ftirther  than  that ;  it  lays  down  that  he  fection  was  not  visible,  and  could  not 
is  bound  ai  all  mrniU  to  provide  a  sound  be  discovered  upon  inspection  and  ex* 
coach."  But  the  contisry  was  ruled  ammation.  The  defendant  excepted, 
fai  Christie  e.  Griggs,  2  Camp.  79,  by  and  moved  for  a  new  trial,  which  was 
Sir  Jamea  ManMjSld,  who  held,  thi^  granted.  HMard,  J.,  after  a  very 
only  the  same  measure  of  diligence  uiorongh  and  able  examination  of  the 
was  required  of  a  passenger  carrier,  in  cases,  concluded  his  opinion  thus : 
the  construction  and  care  of  his  coach,  "  The  result  to  which  we  have  arrived, 
as  in  all  other  matters  appertaining  to  from  the  examination  of  the  case  before 
HtMb  conveyance  of  his  passengers.  See  us,  is  this :  That  carriers  of  passengers 
the  case  stated,  with  the  learned  judge's  for  hire  are  bound  to  use  the  utmost 

2inion,  aaCe,  p.  219,  note  (6).    And  caro  and  diligence  in  the  providing  c^ 

B  doctrine  of  tUs  case  was  cleariy  safe,  sufficient,  and  suitable  coadies, 

Mtabtiahed  aa  the  law  in  this  country,  hanwasos,  horses,  and  coachmen,  in 
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in  good  condition  where  the  carrier  owns  them  ;  (oo) 
*  228  to  maintain  a  reasonable  *  degree  of  speed ;  ( p)  and 

to  have  servants  and  agents  competent  for  their  several 
employments ;  and  for  the  default  of  his  servants  or  agents, 

order  to  prevent  those  injuries  which  appear  whether  or  not  the  attention  of 
human  care  and  foresight  can  guard  the  jury  was  directed  to  the  proposi- 
against ;  and  that  if  an  accident  hap-  tion,  that  if  a  partj  in  the  same 
pens  from  a  defect  in  the  coach,  which  situation  as  that  m  which  the  defend- 
might  have  been  discovered  and  ants  are,  employ  a  person  who  is  fully 
remedied  upon  the  most  careM  and  competent  to  the  work,  and  the  best 
thorough  examination  of  the  coach,  method  is  adopted  and  the  best  ma- 
such  accident  must  be  ascribed  to  nes-  terials  are  used,  such  party  is  not  liable 
ligenoe,  for  which  the  owner  is  liable  for  the  accident.  If  the  jury  have  been 
in  case  of  injury  to  a  passenger  hap-  directed  in  conformity  with  thia  rule, 
pening  by  reason  of  such  accident.  On  there  is  no  ground  for  the  present  ap* 
the  other  hand,  where  the  accident  plication.  It  cannot  be  contended  that 
arises  from  a  hidden  and  internal  de-  the  defendants  are  not  responsible  for 
feet,  which  a  careful  and  thorough  ex-  the  accident  merely  on  the  ground  that 
amination  would  not  disclose,  and  they  have  employed  a  competent  pei^ 
which  could  not  be  guarded  against  by  son  to  construct  the  briage.  Upon 
the  exercise  of  a  sound  judgment  and  this  point  we  will  consult  our  learned 
the  most  vigilant  oversight,  then  the  brother."    On  a  subsequent  day  the 

Eroprietor  is  not  liable  for  the  injury.  Chief  Baron  said,  that  thev  had  con* 
at  the  misfortune  must  be  borne  by  suited  the  learned  judge,  who  reported 
the  sufferer,  as  one  of  that  class  of  in*  to  them  that  he  had  directed  the  jur^ 
juries  for  which  the  law  can  afford  no  in  conformity  with  the  above  proposi- 
redress  in  the  form  of  a  pecuniary  tion,  and  that  therefore  tha«  would  be 
recompense."  Such  also  would  seem,  no  rule.  This  case,  however,  showa 
from  the  case  of  Grote  v.  The  C.  &  H.  that  it  would  not  be  sufficient  to  exempt 
Railway  Company,  2  Exch.  261,  to  be  a  coach  proprietor  from  liability,  that 
the  doctrine  now  held  in  England,  he  had  employed  a  skilftd  workman  to 
That  was  an  action  against  a  railwuy  construct  nis  coach ;  it  must  appear 
company  to  recover  compensation  for  that  it  was  actually  constructed  with 
an  injury  received  by  the  plaintiff  by  all  possible  care  and  skill.— So  a  pa^ 
the  breaking  down  of  a  bridge  over  senger  carrier  will  be  held  to  the 
which  he  was  passing  in  a  passenger  greatest  vigilance  in  examining  and 
train.  It  *  appeared  at  the  trial  that  inspecting  his  vehicles  from  time  to 
the  services  of  an  eminent  engineer  time.  Thus,  in  Bremnerv.  Williama, 
had  been  engaged  in  the  construction  1  C.  &  P.  414,  it  was  ruled  by  Best, 
of  the  work.  Willianu,  J.,  before  C.  J.,  that  a  coach  proprietor  ought  to 
whom  the  cause  was  tried,  told  the  examine  the  sufficiency  of  his  coach 
jury  that  the  question  was,  whether  previous  to  each  journey;  and  if  he 
the  bridge  was  constructed  and  main-  does  not,  and  by  the  insecurity  of  the 
tained  with  sufficient  care  and  skill,  coach  a  passenger  is  ii^ured,  an  action 
and  of  reasonably  proper  strength  with  is  maintainable  against  the  coach  pro- 
regard  to  the  purposes  for  which  it  was  prietor  for  negligence,  though  the 
made ;  and  that,  if  they  should  think  coach  had  been  examined  previous  to 
not,  and  that  the  accident  was  at-  the  second  journey  before  the  accident; 
tributable  to  any  such  deficiency,  the  and  though  it  had  been  repaired  at  the 

?laintiff  would  be  entitled  to  recover,  coach-msker's  only  three  or  four  days 

*he  counsel   for  the   defendants  ob-  before.    And  see  New  Jersey  Haiiroad 

jected,  that  the  defendants  would  not  Company  v,  Kennard,  21   Penn.  St. 

be  liable  unless  they  had  been  guilty  208. 

of  negligence  either  in  constructing  or        {oo)  Hanley  v.  Harlem  R.  R.  Co.  1 

maintaining  the  bridge.    His  lordship,  Edm.  Sel.  Cas.  859. 
however,  left  the  question  to  the  jury,        {p)  See  Mayor  v.  Humphries,  1  C.  4 

subject  to  his  previous  direction,    tfpon  P.  251 ;  Carpue  v.  L.  &  B.  Railway  Co. 

an  application  to  the    (^ourt   of  Ex-  5  Q.  B.  747.    See  also  the  charge  of 

chequer  for  a  new  trial,  Poilock,  C.  B.,  BeMi,  C.  J.,  to  the  grand  jury,  8  C.  &  P. 

•aid :  "  It  does  not  at  present  distinctly  694,  note  (6). 

[260] 


CH.  XI.]  BAILITENT.  ♦  228 

in  any  of  the  above  particulars,  or  generally,  in  any  other 
Doints  of  duty,  the  carrier  is  directly  responsible,  (j)  as 
well  as  for  any  circumstance  of  aggravation  which  at- 
tended *  the  wrong.  A  passenger  may  be  ejected  *  229 
from  a  car  for  non-payment  of  fare,  or  other  sufficient 
reason ;  and  it  is  held,  that,  if  so  ejected  for  non-payment,  he 
cannot  by  climbing  into  the  car  and  tendering  his  fare  acquire 
a  right  to  be  carried,  (^qq)  For  whatever  reason  a  passenger 
is  expelled  from  a  railroad  car,  care  must  be  taken  not  to 
injure  him  -  but  if  one  attempts  wrongfully  to  enter  a  car, 
force  may  be  used  to  prevent  him.  (jr)  It  has  indeed  been 
held,  that  to  eject  a  passenger  from  a  railroad  car  while  in 
motion,  is  so  far  like  an  attempt  to  take  life,  as  to  justify  the 
same  resistance  on  the  part  of  a  passenger.  And  though  he 
is  still  liable  to  ejection  in  a  proper  manner  for  refusii^  to 
pay  fare,  his  resistance  to  the  attempt  to  expel  him  without 
stopping  the  car,  does  not  present  a  case  of  concurrent  neg- 

(7)  The  owner  is  liable  for  an  ao-  exact  care  and  dilifenoe,  not  only  in 
cident  which  happens  from  the  driver's  the  management  of  the  trains  and  cars, 
intoxication ;  but  not  if  from  his  but  also  in  the  structure  and  care  of 
phyacal  disabilHy,  arising  without  his  the  track,  and  in  all  tlie  subsidiary  ar- 
nult,  from  extreme  and  unusual  cold,  rangements  necessary  to  the  safety  of 
which  rendered  him  incapable  for  the  passengers.  The  wife  having  con- 
the  time  of  doing  his  duty.  Stokes  tracted  with  the  defendants,  and  paid 
r.  Saltonstall,  18  Pet.  181.  See  also  fare  to  them,  the  plaintiffs  had  a  right 
MoKiimey  v.  Neil,  1  MoLean,  550;  to  look  to  them,  in  the  first  instance, 
Peck  V.  Neal,  8  id.  2A.  The  rule  stated  for  the  use  of  all  neoessarv  care  and 
in  the  text  receired  a  very  strong  ap-  skill.  The  switch  in  question,  in  the 
plication  io  the  case  of  McElroy  v.  careless  or  negligent  management  of 
Nashua  &  Lowell  R.  R.  Corporation,  4  which  the  damage  occurred,  was  a  part 
Cttsh.  400.  It  was  an  action  on  the  of  the  defendants'  road,  over  which 
case  to  recover  damages  of  the  de-  they  must  necessarily  carry  all  their 
fendants,  for  an  iT\jury  alleged  to  have  passengers ;  and  although  provided  for, 
been  sustained  by  the  female  plaintiff,  and  attended  by,  a  servant  of  the  Con- 
while  riding  as  a  passenger  in  the  de-  cord  Railroad  Corporation,  and  at  their 
fendanu'  cars  from  Lowell  to  Nashua,  expense,  yet  it  was  still  a  part  of  the 
The  alleged  iqjury  happened  in  oon-  Nashua  &  Lowell  Railroad,  and  it  was 
sequence  of  the  careless  management  within  the  scope  of  their  duty  to  see 
of  a  switch,  by  which  the  Concord  that  the  switch  was  rightly  constructed. 
Railroad  connected  with  and  entered  attended,  and  managed,  before  they 
opon  the  defendants' road.  The  switch  were  justified  in  carrying  passengers 
was  provided  by  the  proprietors  of  the  over  it."  See  also  Nashville  &  C.  Rail- 
Concord  Railroad,  and  attended  by  one  road  Co.  o.  Messino,  1  Sneed,  S^ : 
of  their  servants,  at  their  expense.  It  Grote  v.  The  C.  &  H.  Railway  Co.  3 
was  held,  that  the  defendants  were  Exch.  251,  cited  ante,  p.  227,  note  (o) ; 
liable.  And  Shaw,  C.  J.,  said :  "  The  TuUer  0.  Talbot,  28  IlL  857. 
court  are  of  opinion,  upon  the  (kcts  {go)  O'Brien  v.  Boston,  &c,  R.  R. 
agreed,  that  the  defendants  are  liable  Co.  i5  Gray,  20.  See  State  9.  Camp- 
to  the  plaintiffs  fur  the  damage  sus-  bell,  8  Vroom,  809. 
tained  by  the  wife  whilst  travelling  in  {or)  Kline  r.  Central  Pacific,  &c.  B. 
their  cars  As  passenger  carriers,  the  B.  Ca  87  Cal.  400* 
defendants  were  bound   to   the  most 
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iigence  on  his  part.  The  carrier  of  passengers,  in  any  way, 
is  always  bound  to  give  them  a  suflEicient  opportunity  to 
alight.  (^8)  If  a  railroad  company  carries  a  passenger  in  a 
caboose  attached  to  a  freight  car,  and  he  pays  the  usual  fare, 
he  has  all  the  rights  of  an  ordinary  passenger.  QjC)  In 
some  States,  as  in  Illinois,  a  railroad  company  is  prohibited 
by  statute  from  ejecting  passengers  for  non-paj^ment  of  fare, 
excepting  at  a  station. 

The  paramount  duty  of  a  railroad  company  is  to  look  to 
the  safety  of  the  persons  and  property  it  transports.  And  it 
has  been  held  that  a  steamer  carrying  passengers  is  bound  to 
protect  them  from  any  violence  which  may  be  expected  from 
disorderly  persons  on  board,  although  these  persons  are  soldiers 
who  were  received  by  the  steamer  on  compulsion,  ( jw)  and  the 
duty  of  avoiding  unnecessary  injury  to  animals  straying  upon 
the  road  is  subordinate  to  this,  (r)  And  he  is  liable  for  the 
acts  of  partners,  or  quasi  partners,  in  the  same  manner  that  the 
carrier  of  goods  is  liable.  («)  On  the  other  hand,  the  car- 
rier may  make  and  enforce  aU  reasonable  regulations  in  refer- 
*  ence  to  his  business,  or  to  the  buildings  connected 
•  230  therewith ;  as  the  depots  of  railroads,  and  *  the 
like ;  (f)  but  notice  that  the  carrier  would  not  be  lia- 
ble for  injuries  to  passengers  caused  by  negligence  of  its  ser- 
vants, would  be  unreasonable  and  inoperative.  («)  The 
passengers  are  bound  to  comply  with  all  reasonable  regula* 
tions ;  and  to  show  their  tickets  when  asked,  (u) 

As  the  carrier  is  bound  to  make  all  proper  provision  for 
the  safety  and  comfort  of  his  passengers,  he  must  have  power 
to  do  so ;  and  on  this  ground,  as  well  as  in  defence  of  his 
own  rights,  he  may  refuse  to  receive,  or  may  remove  from 

iqi)  Fairmount  B.  B.  Co.  v.  Stntler,  18  id.  176 ;  Waland  v.  Blkint,  1  Stftrk. 

M  Penn.  St.  875.  277 ;   Fromont  o.   Ck>apland,  9  J.  B. 

(qt)  Edgerton  v,  N.  T.,  &c.    B.  B.  Moore,  819;  Cobb  v.  Abbot,  14  Pick. 

Co.  89  K.  T.  227 ;  and  see  DiUaye  v.  N.  289 ;  Wetmore  v.  Baker,  9  Johns.  807  ; 

T.  Central  B.  B.  Co.  66  Barb.  80.  Green  v.  Beesle^r,  2  Bing.  N.  C.  108 ; 

(qu)  Flint  v,  Norwich,   &c.   Trana-  Stockton  v.  Frey,  4  Gill,  406. 

portation  Co.  6  Blatchf.  168.  (0  HaU  v.  Power,  12  Met.  482. 

(r)  Sandford  v.  Eighth  Ay.  B.  B.  Co.  (U)  Flinn  v.  Philadelphia  B.  B.  Co.  1 

88  N.   Y.   (9   Smith)   843.    See  also  Houston,  469. 

LouisviUe  &   Frankfort  B.  B.  Co.  v,  (u)  Hibbard  v.  N.  T.  &  E.  B.  B.  Co. 

Ballard,  2  Met.  (Ky.)  177.  16  N  Y.  466;  Willis  v.  L.  I.  B.  B.  Ca 

(«)  Dwightr.  BrewBter,  1  Pick.  60;  82  Barb.  898;  minois,  Ac.  B.  B  Go.  v 

Champion  v,  Bostwick,  11  Wend.  671 ;  Whittemore,  48  m.  420. 
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the  car  or  carriage,  a  passenger  whose  condition  or  conduct 
is  such  as  to  endanger  other  passengers  or  cause  them  mate- 
rial discomfort.  A  decision  has  lately  been  made  in  Massa- 
chnsetta,  in  reference  to  a  street  or  horse-railroad  car,  which 
it  may  be  hoped  will  be  maintained  as  law  in  reference  to  all 
passenger  cars.  It  is  that  a  conductor  need  not  wait  for  an 
act  of  -violence,  profanity,  or  other  misconduct,  but  may  expel 
a  passenger  whose  conduct  or  condition  make  it  reasonably 
certain  that  he  wiU  cause  annoyance  to  other  passen- 
gers. (lM») 

The  carrier,  whether  of  goods  or  passengers,  is  liable  for 
an  injury  to  strangers,  if  tlus  be  caused  by  the  negligence  of 
the  driver  or  conductor ;  (v)  as  if  he  runs  over  one,  or  other- 
wise injures  him,  while  he  is  walking  on  a  public  way.  (w) 
And  where  such  an  injury  results  in  death,  no  action  is  given 
by  the  common  law  to  the  personal  representatives  of  the 
deceased ;  (x)  and  if  one  be  given  by  statute,  the  damages 
therein  must  be  wholly  confined  to  pecuniary  injuries,  and 
will  not  extend  to  mental  suffering  occasioned  to  the  sur- 
vivors, (y)  Under  the  statute  of  New  York  it  has  been  held, 
that  it  is  immaterial  whether  such  death  is  instantaneous  or 
consequential,  (z)  Also,  that,  under  the  provisions  of  the 
statute,  a  husband  cannot  recover  for  the  loss  of  his  wife's 
services  to  him,  he  not  being  of  kin  to  his  wife  in  a  legal 
sense,  (a)  Nor  is  it  a  defence  for  the  carrier  that  the  road 
was  out  of  order,  nor  that  the  reins  or  harness  broke,  for  he 
should  have  had  better  ones.  (6)  But  if  the  person  injured 
caused  the  injury,  in  some  degree,  by  his  own  negligence, 

(vtt)  Vinton  v,  Middlesex  B.  R.  Co.  (x)  Carey  v,  Berkshire  R.  R.  Co.  1 

11  Allen,  804.  Cash.  475. 

(r)  Subles  v.  Eley,  1  C.  &  P.  614;  (y)  Blake  v.  Midland  Railway  Com- 

Sleath  V.  Wilson,  9  id.  607 ;  Joel  v,  pany,  10  £.  L.  &  E.  487 ;  8.  o.  18  Q. 

Morrison,  6  id.  601.    And  if  a  horse  B.  98.    Under  the  New  York  statutes 

and  cart  are  left  in  the  street,  without  the  remedy  is  restricted  to  an  injuiy 

any  person  to  watch  them,  the  owner  done  withm  the   State.    Whitford  v. 

is  liable  for  any  damage  done  by  them,  Panama  R.  R.  Co.  28  N.  T.  (9  Smith) 

though  it  be  occasioned  by  the  act  of  465. 

a  passer-by,  in  striking  the  horse.    IX-  (z)  Brown  v.  Buffalo  &  S.  L.  R.  R. 

lidge  o.  Goodwin,  5  C.  &  P.  190.    See  Co.  22  N.  Y.  (8  Smith)  191. 

also  Lynch  v.  Nurdin,  1  Q.  B.  29.  (a)  Dicheno  v.  New  York   Central 

(w)  Bom  17.  Lytton,  5  C.  &  P.  407 ;  R.  R.  Co.  28  N.  Y.  (9  Smith)  168. 

CotteriHv.  Starkey,8id.691;  Hawkins  lb)  Cotterill  v.  Starkey,  8  C.  ft  P, 

V.  Cooper,  id.  478 ;  Wynn  v.  AUard.  5  691 ;  Welsh  v.  Lawrence,  2  Chitt.  262 
W.  ft  S.  624. 
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and  was  capable  of  ordinary  care  and  caution,  he  cannot 
recover  damages,  unless  the  negligence  of  the  party  who  did 
the  injury  was  so  extreme  as  to  imply  malice  ;  (c)  but  it  is 
no  defence  to  the  carrier  that  the  negligence  of  a  third  party 

contributed  to  cause  the  damage,  (jse)  And  here, 
*  231   *  also,  as  to  the  question  of  negligence  on  the  part  of 

the  carrier,  the  rule,  making  it  the  duty  of  the  plaintiff 
to  prove  affirmatively  that  he  was  not  guilty  of  negligence, 
cannot  be  considered  as  universal,  (d) 

So  the  carrier  is  liable  for  injury  done  to  property  by  the 
wayside,  unless  he   can  discharge   himself  from  want  of 

(c)  Woolf  V.  Beard,  8  C.  &  P.  878;  favor  of  the  plaintiff  for  the  value  of 

Cotterill  V.  Starkey,  id.  691 ;  Wynn  v.  the  lamb,  though  it  wai  not  included 

AUard,  5  W.  &  8.  624 ;  Cook  v.  Cham-  in  the  sale  to  the  drover,  and  the  de- 

Slain  Transportation  Co.  1  Denio,  91 ;  fendant  received  nothing  on  account  of 

trownell  r.  Flagler,  6   HiU   (N.  Y.)»  it.    Brownell  v.  Flagler,  6  Hill  (N.  T.), 

282 ;  Barnes  v.  Cole,  22  Wend.   188 ;  282.     See  also  Tonawanda  R.  R.  Co. 

Kathbun  v.  Payne,  19  id.  899 ;  Perkins  v.  Munger,    6   Denio,   255,    267,    per 

V.  Eastern  Railroad  Company,  20  Me.  Bearddey^  C.  J.,  Cook  v.  The  ChampUin 

807;  May  v.  Princeton,  17  Met.  442;  Transportation  Co.  1  id.  91 ;  Wynn  v. 

Parker  v,  Adams,  12  id.  415;    Tona-  AUard,  5  W.  &  8.  524;   Rathbun    v. 

wanda  R.  R.  Co.  i;.  Munger,  5  Denio,  Payne,  19  Wend.  899 ;  Clay  v.  Wood. 

255 ;  s.  c.  4  Comst.  849 ;  Brown  v.  Max-  6  Esp.  44.     So  where  the  party  ii^jurea 

well,  6  Hill  (N.  Y.),  592;  Trow  v.  Vt.  is  a  child  of  tender  years  or  otherwise 

Central  R.  R.  Co.  24  Vt.  487;  N.  Y.  incapable  of  ordinary  care  and  caution. 

k  £.  R.  R.  Co.  V,  Skinner,  19  Penn.  Lynch  v.  Nurdin.  1  Q.  B.  29.    In  this 

St.  298.     See  also  White  v.   Winnis-  case  the  defendant  left  his  horse  and 

simmet  Co.  7  Cush.  160;    Willetts  v.  cart   unattended    in  the   street.    The 

Buffalo  &  Rochester  R.  R.  Co.  14  Barb,  plaintiff,  a  child  seven  years  old,  got 

585 ;  Murch  v.  Concord  Railroad  Cor-  upon  the  cart  in  play  ;  anotlier  child  in- 

poration,  9  Foster  (N.  H.),  9;  Damont  cautiously  led  the  horse  on ;  and  the 

V.  N.  O.  &  Carrollton  R.  R.  Co.  9  La.  plaintiff  was  thereby  thrown  down  and 

An.  441 ;   Kerwhaker  v.  Cleveland  C.  hurt.    It  was  held,  that  the  defendant 

&  C.  R.  R.  Co.  8  Ohio  St.  172;  Galena  was  liable  in  an  action  on  the  case, 

&  Chicago  Union  R.  R.  Co.  v.  i  arwood,  though  the  plaintiff  was  a  trespasser, 

15  111.  468;  Richardson  v.  Wil.  &  Man.  and  contributed  to  the  injury  by  his 

R.  R.  Co.  8  Rich.  L.  120.    And  see  the  own  act    This   case  is  confirmed  by 

instructive  case  of  Railroad  Company  Birge  v.  Gardiner,  19  Conn.  507,  and 

V.  Aspell,  28  Penn.  St.  147.  Willoughby  Robinson  v.   Cone,  22  Vt.  218.    But 

V.  Horridge,  16  £.  L.  &  £.  487 ;  s.  o.  see  contra,  Hartfleld  v.  Roper,  21  Wend. 

12  C.   B.  742.    But  if  the  injury  be  615,  confirmed  by  Brown  r.  Maxwell, 

voluntary  and    intentional,  the  party  6  Hill  (N.  Y.),  592,  and  Monger  v.  Tona- 

committing  it  will  be  liable,  notwith-  wanda  R.  R.  Co.  4  Comst.  849.     See 

standing  the  party  ii\jured  was  guilty  Blakeman  v.  B.  &  E.  Railway  Co.  92 

of  negligence.    Therefore,  where  the  Eng.  C  L.  1035,  as  to  the  liability  of  a 

plaintiff,  being  the  owner  of  a  lamb,  railroad  company  for  mischief  caused 

allowed  it  to  escape  into  the  highway,  by  the  breaking  of  a  crane,  which  they 

where  it  mingled  with  a  flock  of  sheep  had  lent  gratuitously,  knowing  it  to  be 

which  the  defendant  was  driving  along ;  unsafe.    Fox  v.  Town  of  Glastenbury^ 

and  he,  knowing,  this  fact,  made  no  at-  27  Conn.  204. 

tempt  to  separate  the  lamb  from  the        (cc)  Eaton  v.  Boston,  &c-  R.  R.  Co. 

flock,  but  delivered  the   wiiole    to   a  11  Allen,  500. 

drover  in  pursuance  of  a  sale  previously        (d)  Johnson  v.  Hudson  River  R.  R. 

made,  by  whom  they  were  taken  off  to  Co.  20  N.  Y.  (6  Smith)  65;  WUdi  9, 

market ;  it  was  held,  that  these  facts  same,  24  N.  Y.  (10  Smith)  480. 
were  sufficient  to  authorize  a  verdict  in 
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care,  (e)  But  a  railroad  company,  authorized  by  the  legis- 
lature to  use  locomotiye  engines,  is  not  responsible  for  dam- 
age by  fire  occasioned  by  sparks  from  an  engine,  if  every 
precaution  has  been  taken  and  every  approved  means  adopted 
to  prevent  injury  from  fire,  and  its  servants  are  not  guilty  of 
negligence.  (/)  But  if  negligent,  it  would  seem  that  the 
mere  distance  of  the  property  burned  is  not  a  defence ;  (^) 
but  if  sparks  from  an  engine  set  fire  to  a  house,  and  from 
this  fire  is  communicated  to  another  house  and  destroys  it, 
the  company  is  not  liable  for  this  last  house ;  the  rule,  ^^  cau$a 
proxima  nan  remota^^^  applying,  (^fg)  There  are  quite  a 
number  of  cases  in  which  the  liability  of  a  railroad  com* 
f  any  for  injuries  to  property  near  the  railroad  has  arisen.  It 
would  seem  that  the  company  is  not  liable  for  such  injury, 
unless  it  be  caused  by  some  negligence  or  default  on  their 
part,  as  to  their  cars  or  engines,  or  of  their  servants  in  the 
use  of  them.  (/A) 

Railroad  companies  are  liable,  not  only  for  injuries  to 
property,  but  to  persons  who  are  not  passengers.  In  all  our 
States  they  are  required  to  take  certain  precautions  when 
crossing  common  roads,  as  by  signals,  whistles,  ringing  the 
bell,  &c.  But  it  is  wisely  held,  that  their  duty  is  to  take 
9uffieient  care  when  crossing  roads ;  and  a  mere  compliance 
with  these  requirements,  if  not  sufficient  in  any  given  case 
from  its  peculiar  circumstances,  leaves  them  liable.  (Ji) 

A  railroad  company  is  also  liable  for  injury  to  one  of  its 
own  servants,  if  the  company  have  been  guilty  of  negli- 
gence, but  not  otherwise,  (^fj ) 

In  cases  of  injury  by  collision,  he  whose  negligence 
causes  *  the  injury  is  responsible.     What  is  called   *  282 

{€)  DaTies  v.  Mann,  10  M.    ft   W.  (ff)  Smith  r.  London,  &c.  R.  B.  Co. 

546;  Cook  v.  The  Champlain  Trans-  L.  R.  6  C.  P.  14. 

Donation  Co.  1  Denio,  91.    The  Court  (fg)  Pennsylvania  R.  R.  Co.  v.  Kerr, 

of  Appeals  of  Maryland  hdd,  that  the  62  Penn.  St.  868. 

act  of  the  Assembly   of  that    State,  (/A)  See   Indianapolis,    ftc   R.  R. 

change  the  imm  of  proof  as  to  negli-  Co.  v.  Paramore,  81  Ind.  148 ;  and  Fitch 

gence,  from  the  owner  of  stock  iqjured  v.  Pacific  R.  R.  Co.  45  Mo.  822. 

by  a  railroad  train,  where  the  common  (Ji)  Richardson  o.  New  York  Cen- 

law  leaves  it  to  the  defendant  company,  tral  R.  R.  Co.  46  N.  T.  846. 

Keech  v.  B.  ft  W.  B.  R.  Co.  17  Md.  ( /;)  Harrison  v.  Central  R.  R.  Co.  1 

82.  Rob.  482 ;  NashTille  R.  R.  Co.  v,  Elliott^ 

(/)  Vaaghan  v  TafTVale  R.  Co.  6  1  Cold.  611 ;  Hands  o.  London,  ftc.  B. 

H.  ft  N  679.  B.  Co.  Law  Bep.  2  Q.  B.  489,  n. 
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the  law  of  the  road,  is,  in  this  country,  little  more  than 
that  each  party  shall  keep  to  the  right;  in  England,  each 
party  keeps  to  the  left.  At  sea,  a  vessel  going  free  must 
give  way  to  one  on  the  wind ;  one  on  the  larhoard  tack  gives 
way  to  one  on  the  starboard  tack.  And  steamers  must  give 
way  to  sailing  vessels.  These  rules,  as  to  vessels,  are  based 
upon  the  simple  principle,  that  the  vessel  which  can  alter 
her  course  most  easily  must  do  so ;  and  they  are  often  quali^ 
fied  by  an  application  of  this  principle,  (^ff)  An  observance 
of  these  rules,  or  a  disregard  of  them,  is  often  very  impor- 
tant in  determining  the  question  of  negligence ;  especially 
where  the  parties  meet  very  suddenly.  But  the  law  of  the 
road  alone  does  not  decide  this  question ;  for  a  violation  of  it 
may  be  for  good  cause,  or  under  circumstances  which  nega* 
tive  the  presumption  of  negligence  which  might  otherwise 
arise  from  it.  (A) 

It  is  said  that  he  who  suffers  injury  from  collision  caused 
by  ihe  negligence  of  another,  cannot  recover  damages  if  he 
was  himself  at  aU  negligent,  and  if  his  negligence  helped  to 
cause  the  injury.  In  some  cases  this  principle  has  been  ap- 
plied with  great  rigor,  and  asserted  in  very  broad  terms ;  but 
it  is  obvious,  that,  as  a  general  rule,  it  must  be  considerat>ly 
modified.  It  is  impossible  that  he  who  seeks  redress  for  a 
wrong  which  he  has  sustained  by  the  negligence  of  another, 
should  always  lose  all  right,  where  he  has  himself  been  in 
any  way  negligent.  There  must  be  some  comparison  of  the 
negligence  of  the  one  party  with  that  of  the  other,  as  to  its 
intensity,  or  the  circumstances  which  excuse  it,  or  the  degree 
in  which  it  enters  as  a  cause  into  the  production  of  the  injury 
complained  of.  In  each  case,  it  must  be  a  question  of  mixed 
law  and  fact,  in  which  the  jury,  under  the  direction  of  the 
court,  will  inquire  whether  the  defendant  was  guilty 
*  233  of  so  great  a  degree  of  negligence  as,  in  the  *  particu- 
lar case,  will  render  him  liable,  and  then,  whether  the 

((/)  Lowry  v.  The  Steamboat  Port-  Dow.  &  R.  265 ;  Batterfleld  v.  Foitm* 

land,  1  Law  Rep.  818 ;   fx>ckwood  v.  ter,  11  East,  60 ;  Turlej  v.  Thomaa»  8  0. 

Lashell,  19  Penn.  St.  844.  &  P.  108 ;   Wordsworth  v.  Willan,  6 

{h)  See  Pluckwell  o.  Wilson,  5  C.  &  Eiip.  278;  Ma^hew  r.  Bojce,  1   Stark. 

P.  876 ;  Kennard  v.  Burton,  26  Me.  89 ;  428  ;  McLean   v.  Sharpe,  2  Earring. 

Chaplin  v.  Hawes,  8  C.  &  P.  664 ;  aa7  (Del.)  481 . 
0.  Wood,  6  Esp.  44 ;  Wajde  v.  Carr,  2 
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plaintiff  was  also  guilty  of  so  much  negligence  as  to  defeat  his 
claim,  (t) 

As  the  carrier  of  goods  must  allow  a  consignee  a  reasonable 
time  to  receive  and  remove  his  goods,  so  a  carrier  of  passengers 
is  bound  to  allow  his  passengers  a  reasonable  time  to  leave 
the  cars  or  carriages,  (it)  And  this  is  the  time  within  which 
prudent  persons  usually  get  off  the  cars  in  like  cLrcum* 
stances,  (y) 

Several  cases  have  come  before  the  courts,  raising  the 
question,  as  to  the  obligation  of  carriers  of  passengers  in  re* 
spect  to  providing  for  their  safety  when  leaving  the  cars  or 
boat.  In  an  English  case  a  hulk  was  hired  by  a  steamer 
company,  to  which  the  steamer  came,  and  in  which  passen- 
gers bought  tickets,  and  from  which  they  went  on  board  the 
steamer.  A  passenger  fell  down  a  hatchway  negligently  open 
in  the  hulk,  and  recovered  damages,  (ii)  In  three  English 
cases,  when  the  train  stopped  the  last  car  was  beyond  the 
platform.  The  name  of  the  station  was  called,  and  the  pas- 
senger stepping  out  feU  on  the  rails  and  was  hurt ;  and  it  was 
held  that  he  could  not  recover.  (z7)  In  a  fourth  case  the 
train  went  too  far,  and  the  leading  car  was  opposite  the 
parapet  of  a  bridge.  Here,  too,  a  passenger  stepped  on 
the  parapet,  which  resembled  a  platform,  and  was  hurt.  He 
recovered  damages,  on  the  ground  that  he  was  invited  to  step 
out  at  a  dangerous  place,  and  the  conductor  was  negligent 
in  not  stopping  the  train  eailier.  (im)    In  a  case  in  Indiana, 

(t)  SeeHigby  v.  Hewitt,  6Exch.  240;  gross,  a  recovery  may  be  had.    See 

Qivenland  v.  Chaplin,  id.  248 ;  Thoro-  also  ante,  p.  2S0,  note  («).    Fox  o.  Town 

good  V.  Bryants  C.  B.  116;  Kennard  of  Qlastenbury,  29  Conn.  204;   Willis 

V.  Bnrton,  25  Me.  S9 ;  Marriott  r.  Stan-  v.  L.  I.  R.  R.  Co.  82  Barb.  898. 

1^,  1  Man.  &  O.  668 ;  Clayards  v.  De-  {it)  Southern  R.  R.  Co.  v.  Kendrick, 

thick.  12  Q.  B.  489 ;  Beatty  v.  Gilmore,  40  Miss.  874  ;  Jeffersonville  R.  R.  Co. 

16  Penn.  St.  463 ;  Trow  v.  Vermont  v.  Hcndrick,  26  Ind.  228. 

Central  R.  R.  Co.  24  Vt.  487  ;  Catlin  (t/)  Inchoff  v.  Chicago  R.  R.    Co. 

0.  Hills,  8  C.  B.  128 ;  Bridge  v.  The  20  Wis.  844. 

Grand  Jnnction  Railway  Co.  8  M.  &  (lib)  John  r.  Bacon,  L.  R.  5  C.  P.  487. 

W.  244  ;  Davies  v.  Mann,  10  id.  546 ;  See  lUso  Gaynor  v.  Old  Colony,  &c.  R. 

Robinson  p.  Cone,  22  Vt.  218;  Moore  R.  Co.  100  Mass.  208. 

V.  InhabitanU  of  Abbot,  82  Me.  46 ;  (tV)  Cockle  v.  London,  &c.  R.  R.  Co. 

Monroe  v.  Leach,  7  Met.  274.;  Chnrch-  L.  R.  6  C.  P.  467 ;  Bridges  v.  North  Lon- 

iU  r.  Rosebeck,  15  Conn.  859 ;  Carroll  don  R.  R.  Co.  L.  R.  5  C  P.  (if.  8.)  459 ; 

p.  N.  T.  &  N.  H.  R.  R.  Co.  1  Duer,  Prager  v.  Bristol,  &c.  R.  R.  Co.  L.  R. 

671.    In  C.    B.   &   Q.   R.   R.   Co.  p.  6  C.  P.  460,  n.  1. 

Dewey,  26  III.  .256,  it  is  sud,  that  (tin)  Whittaker  p.  Manchester,  ftc. 

if  the  negligence'  of  one  party  is  only  R.  R.  Co.  L.  R.  5  C.  P.  464,  n.  8. 
slight,  and  that  if  the  other  appears 
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where  tbe  train  ran  by  the  station,  and  stopped  over  a  cul- 
vert,  and  the  conductor  called  the  name  of  the  station,  and 
a  passenger  getting  out  fell  into  the  culvert,  tbe  company 
was  held  liable,  (in) 

In  this  country  railroad  companies  usually  check  the  bag- 
gage of  passengers,  giving  a  duplicate  check  to  the  passen- 
gers. The  question  has  arisen  how  long  the  passenger  may 
leave  a  trunk  thus  checked  in  the  depot,  and  still  hold  the 
company  to  their  liability  as  carriers.  It  is  impossible  to  give 
a  precise  rule.  The  passenger  is  not  boimd  to  take  his  bag- 
gage with  him  at  once ;  but  he  cannot  leave  it  in  the  depot  a 
considerable  time,  for  his  own  convenience,  and  hold  the 
company  liable,  except  as  warehousemen,  for  negligence. 
Twenty-four  hours  have  been  held  too  long  a  delay ;  and,  in 
another  case,  not  too  long,  (to) 


SECTION  XV. 

OP  SPECIAL  AGBEEMBIinCS  AND  NOTICES. 

We  have  seen  how  severe  a  responsibiliiy  is  cast  upon  the 
common  carrier  by  the  law ;  and  it  is  a  very  interesting  ques- 
tion, how  far  he  may  remove  it  or  lessen  it,  with  or  without 
the  concurrence  of  the  other  party.  Can  the  carrier  do  this 
by  a  special  contract  with  the  owner  of  the  goods  ?  and,  if  so, 
is  a  notice  by  the  carrier  brought  home  to  the  owner  equiva- 
lent to  such  contract  ?  and  if  the  carrier  cannot  in  this  way 
relieve  himself  entirely  from  his  responsibility,  can  he  lessen 
and  qualify  it?  Some  of  these  questions  are  not  yet  defi- 
nitely settled. 

There  is  no  doubt  that,  originally,  this  responsibility  was 
considered  as  beyond  the  reach  of  the  carrier  himself.  It  is 
but  about  fifty  years  since  he  was  permitted  to  qualify  or 
control  it  by  his  own  act.     And  courts  have  been  influenced 

(mi)  Columbus,  &c,  R.  R.  Co.  r.  Far-  (to)  Compare  Holdridge  v,  Utica,  Ac. 

reU,  81  Ind.  408.    See  also  Delamatvr  R.  R.  Co.  66  Barb.  191 ;  84  N.  T.  648 ; 

r.  Milwaukee,  &c.  R.  R.  Co.  24  Wis.  with  Mote  v.  Chicago  R.  R.  Co.  27 

678,  and  Dillaye  v.  N.  Y.  Central  R.  R.  Iowa,  22. 
Co.  42  N.  Y.  468. 
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in  their  opinion  of  his  rights  in  this  respect,  by  the  view  they 
have  taken  of  the  nature  of  his  responsibility.  The  more 
they  have  regarded  it  as  created  by  the  law  for  public  rea- 
sons, the  less  willing  have  they  been  that  it  should  be  placed 
within  the  control  of  one  or  both  parties  to  be  modified  at 
their  pleasure. 

The  first  question  is,  Can  the  peculiar  responsibility  of  the 
common  carrier  be  destroyed  by  express  contract  between 
himself  and  one  who  sends  goods  or  takes  them  with 
him,  so  as  to  *  reduce  the  carrier's  liability  to  that  *  234 
of  a  private  carrier,  and  make  him  liable  only  for 
his  own  default?  It  seems  to  be  well  settled  by  the 
weight  of  authority  that  this  may  be  done ;  (/)  although 

(?')  It  seems  now  to  be  perfectly  set-  line  wonld  be  at  the  risk  of  the  owners, 
tied  in  this  country  and  in  England,  The  question  was,  whether  such  notice, 
that  a  special  contract  between  the  brought  home  to  the  knowledge  of  the 
owner  of  goods  and  a  carrier,  limiting  plaintiff,  should  exempt  the  defendants 
the  common-law  liability  of  the  latter,  irom  their  common-law  liability.  And 
is  ralid.  It  is  wliolly  unnecessary  to  it  was  held,  that  it  should  not.  And 
cite  authorities  to  show  that  such  is  the  Mr.  Justice  Coioen,  who  delirered  the 
case  in  England ;  for,  although,  as  we  opinion,  declared  that  there  was  no 
thall  presently  see,  scarcely  a  volume  difierence  between  such  notice  brought 
of  English  reports  appears  which  does  to  the  plaintiff's  knowledge  and  an  ex- 
not  contain  more  or  less  cases  concern-  press  contract ;  that  both  were  eridenoe 
ing  contracts  of  this  description,  no  of  an  agreement  between  the  parties  to 
question  is  erer  made  as  to  their  ralid-  limit  the  carrier's  liability  ;  but  that 
ity.  Nor  do  we  conceive  this  to  be  a  both  were  void  as  contravening  the  pol- 
departure  from  tlie  ancient  principles  icy  of  the  law.  In  1840,  the  case  of 
of  the  common  law ;  for  it  nowhere  Jones  v.  Voorhees,  10  Ohio,  145,  was 
appears  that  such  contracts  were  ever  decided  by  the  Supreme  Court  of  Ohio, 
prohibited  as  contravening  the  policy  That  case  raised  precisely  the  same 
of  the  law.  "  There  is  no  case,  sa^s  question  that  was  raised  in  Cole  9, 
Lord  EUenborottgh,  in  Nicholson  v.  Wil-  Goodwin;  and,  although  the  decision 
Ian,  5  East, 507," to  be  met  with  in  the  went  no  further  tliaivto  declare  that  a 
books,  in  which  the  right  of  a  carrier  notice  brought  to  the  plaintiff's  knowl- 
thus  to  limit,  by  special  contract,  his  edge  did  not  exempt  the  defendant  from 
own  reponsibility,  has  ever  been,  by  his  common-law  liability.  Wood,  J.,  who 
express  decision,  denied."  It  should  delivered  the  opinion  of  the  court,  man- 
be  observed,  moreover,  that  this  ques-  ifested  a  strong  inclination  to  adopt  the 
tion  is  not  at  all  aflfected  by  the  Carriers  views  of  Mr.  Justice  Cowen,  in  their 
Act,  2  Geo.  IV.  &  1  Wm.  IV.  c.  68,  for  full  extent.  In  1842  came  the  case  of 
b^  the  6th  section  of  that  act  it  is  pro-  Gould  v.  Hill,  2  Hill  (N.  Y.)  628.  That 
Tided,  that  nothing  in  the  act  contained  was  an  action  brought  in  the  Superior 
shall  in  any  wise  affect  any  special  con-  Court  of  the  city  of  New  York  against 
tract  for  the  conveyance  of  goods  and  the  defendants,  as  common  carriers,  to 
merchandise.  See  the  act  fully  stated,  recover  the  value  of  certain  goods  de- 
pott,  p.  241,  note  (r).  On  this  side  of  iivered  to  them  to  be  transported  from 
the  Atlantic  we  are  not  aware  of  any  New  York  to  Philadelphia.  On  deliv- 
case  in  which  the  validity  of  such  con-  ering  the  goods  in  question  to  tue 
tracts  is  denied  until  Cole  v.  Goodwin,  defendants,  they  gave  the  plaintifft  a 
19  Wend.  251  (1838).  There  the  de-  memorandum,  which  stated,  among 
fcndants,  who  were  stagecoach  propri-  other  things,  that  the  defendants  would 
etorSy  had  published  a  notice  to  the  not  hold  themselves  responsible  in  case 
effect  that  all  baggage  sent  by  their  of  loss  by  fire.    The  goods  were  d^ 
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•  235   ♦  in  some  of  the  cases  in  which  it  is  allowed,  it  is  inti- 
mated that  this  is  a  departure  from  the  ancient  princi- 

ttroyed  hj  fire  on  their  passage ;  and  notice,  therefore,  we  cannot  consistently 

eriaence  was  given  tending  to  show  allow  him  to  do  the  same  thing  in  the 

that  the  loss  was  not  occasioned  by  the  form  of  a  special  notice  or  receipt 

negligence  or  want  of  care  of  the  de-  The  consequences  to  the  public  would 

fendants.    The  court  charged  the  jurj,  be  the  same,  whether  we  allow  one 

that  under  the  circumstances  the  de-  form  or  the  other."     The  judgment 

fendants  were  chargeable  only  for  a  was  accordingly  reversed;  ffelson,  C. 

loss  resulting  from    negligence.    The  J.,  dissenting.    We  are  not  aware  that 

plaintiff  excepted,  and  the  jury  having  this  decision  has  ever  been  sanctioned 

returned  a  verdict  for  the  defendants,  by  any  court  in  this  country.    It  re- 

upon  which  judgment  was  rendered,  a  oeived  the  approbation  of  ^Mr.  Justice 

writ  of  error  was  sued  out  from  the  Nithet^  in  Fish  v.  Chapman,  2  Geo.  849 ; 

Supreme  Court.    And  per  Cowen,  J  :  but  that  case  did  not  call  fbr  any  deci- 

"  In  this  case  the  common  carriers,  in-  sion  upon  the  question.    On  the  other 

stead  of  alleging  a  general  notice  re-  hand,  in  1848,  the  Supreme  Court  of 

stricting  their  liability  to  the  plaintifis  the  United  States,  in  the  case  of  The 

and  all  others,  furnislied  them  with  a  New  Jersey  Steam  Nav.  Co.  v.  Mer- 

special   acceptance  in  writing,  which  chants  Bank,  6  How.  844,  denied  the 

they  received,  and  delivered  the  goods  authority  of  Gould  n.  Hill,  and  held 

accordingly.       This     constitutes    un-  such  a  contract  to  be  valid.    Nelson, 

doubted  evidence  of  assent  on  their  part  J.,  said :    "  As  the  extraordinary  duties 

One  exception  was,  of  casualties  oc-  annexed  to  his  employment  concern 

casioned  by  fire;  and  tlie  loss  arose  only,  in  the  particular  instance,  the 

from  that  cause.    The  servants  of  the  parties    to  the  transaction,  involving 

defendants  were  called  as  witnesses  to  simply  rights  of  property,  —  the  safe 

make  out  a  case  of  care ;  and  tlie  jury,  custody  and  delivery  of  the  goods,  — 

under  the  charge  of  the  court,  allowed  we  are  unable  to  perceive  any  well- 

this    as    a    defence.      For    myself    I  founded  objection  to  the  restriction,  or 

shall  do  little  more  than  refer  to  my  any  stronger  reasons  forbidding  it,  than 

opinion    in     Cole    v.    Goodwin     (19  exist  in  the  case  of  any  other  insurer 

Wend.  281),  and  the  reason  for  such  of  goods,  to  which  his  obligation  is 

opinion  as  stated  in  that  case.    It  was  analogous ;   and  which  depends  alto- 

to  the  effect,  that  I  could  no  more  re-  gether  upon  the  contract  between  the 

gard  a  special  acceptance  as  operat-  parties.    The  owner,  by  entering  into 

ing  to  take  from    the    duty    of   the  the  contract,  virtually  agrees,  that  in 

common  carrier,  than  a  general  one.  respect  to  the  particular  transaction,  the 

I  collect  what  would  be  a  contract  from  carrier  is  not  to  be  regarded  as  in  the 

both  instances,  provided  it  be  lawfhl  for  exercise  of  his  public  employment ;  but 

the  carrier  to  msist  on  it ;  and  such  is  as  a  private'  person  who  incurs  no  re- 

the  construction  which  has  been  given  sponsibility  beyond  that  of  an  ordinary 

to  both  by  all  the  courts.    The  only  bailee  for  hire,  and  answerable  only 

difference  lies  in  the  different  kinds  of  for  misconduct   or  negligence.     The 

evidence  by  which  the  contract  is  made  right   thus  to  restrict  the  obligation 

out.    When  the  jury  have  found  that  is  admitted  in  a  large  class  of  cases 

the  goods  were  delivered  with  intent  to  founded  on  bills  of  lading  and  chai^ 

abide  the  terms  of  the  general  notice,  I  ter-parties,  where  the  exception  to  the 

understand  a  contract  to  be  as  effectu-  common-law  liability  (other  than  that 

ally  fastened  upon  the  bailor  as  if  he  of  inevitable  accident)  has  been,  from 

had  reduced  it  to  writing.    Indeed,  the  time  to  time,  enlarged,  and  the  risk 

contrary  construction  would,  1  think,  diminished,  by  the  express  stipulation 

be  to  tolerate  a  fraud  on  the  part  of  of  the  parties.    The  right  of  the  carrier 

the  bailor.    The  true  ground  for  repu-  thus  to  limit  his  liability  in  the  ship- 

diating  the  general  notice,  is,  therefore,  ment  of  goods  has,  we  think,  never 

its  being  against  public  policy ;    and  been  doubted."   Since  that  time,  Gould 

this  ground  goes  not  only  to  the  evi-  v.  Hill  has  been  expressly  overruled  in 

dence  —  the  mode  in  which  you  are  to  New  York  in  three  cases ;  one  in  the 

prove  the  assent  —  but  to  the  contract  Supreme  Court,  and  two  in  the  Sa* 

itself.    After  forbidding  the  carrier  to  perior  Court  of  the  city  of  New  York, 

impose  it  under  the  form  of  a  general  We  allude  to  Parsons  v.  Monteath,  18 
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ple3  of  the  common  *  law.    It  has  also  been  said  in  *  236 
some  late  cases  in  this  country,  particularly  in  one  in 

Barb.  868 ;  Dorr  v.  N.  J.  Steam  Nav.  does  not  seem  to  have  been  carried  to 

Co.  4  Sandf.  136,  and  Stoddard  v.  The  the  court  for  the  correction  of  errors, 

Lon^  Island  R.  R.  Co.  5  Sandf.  180 ;  and  we  are  not  therefore  sure  of  what 

Dorr  V.  New  Jersey  Steam  Nav.  Co.  1  would  have  been  the  decision  of  the 

Kern.  485;    The    Mercantile  Mutual  court  of  last  resort.    But  the  clear  con 

Ins.  Co.  r.  Chase,  1  £.  D.  Smith,  115.  viction  of  all  of  us,  that  the  case  of 

Dorr  17.  N.  J.  Steam  Nav.  Co.  was  an  Gould  v.  Hill  was  not  correctly  decided, 

action  against  the  defendants  as  com-  supported  as  we  are  by  the  Supreme 

mon  carriers    upon  the  Long  Island  Court  of  the  United  States  (Merchants 

Sound,  between  New  York  and  Ston-  Bank  v.  New  Jersey  Steam  Navigation 

ington.  to  recover  damages  for  the  loss  Company,  6  How.  844),  and  the  great 

of  goods.    The  declaration  averred  that  importance  of  the  question  to  a  com- 

the  plaintifl^,  who  were  merchants  in  mercial  people,  especially  the  impor- 

Kew  York,  shipped  the  goods  in  ques-  tance  of  uniformity  between  the  courts 

tion  on  b<Mird  the  steamer  Lexington,  of  the  State  and  Union  in  the  rules  of 

in  the  defendant's  line,  to  be  carried  to  law  regulating  commercial  transactions, 

Stoning^on ;  that  on  ^e  same  evening,  compel  us  respectfully  to  dissent  from 

the  steamer  was  consumed  by  fire  on  the  judgment  in  that  case."    Stoddard 

her  passage,  and  the  plaintiffs'  goods  v.  Long  Island  R.  R.  Co.  is  to  the  same 

destroyed.     The   defendants    pleaded  effect.     In  Parsons  r.  Monteath,  the 

that  the  goods  in  question  were  received  defendants  being  common  carriers  on 

by  them  under  a  special  contract,  by  the  Erie  Canal  between  Albany  and 

reason  of  a  dause  and  notice  inserted  Buffalo,  and  occupying  a  warehouse  on 

in  their  biU  of  lading,  which  was  set  the  pier  at  Albany,  their  agent  in  New 

forth  in  the  plea,  and  which  contained,  York  received  goods  there  belonging 

among  other  things,  that  the  goods  in  to  the  plaintiff,  and  gave  a  receipt  or 

question    were    to  be  transported    to  shipping-bill  therefor,  in  the  name  of 

Dtonington,  danger  of  firt^  ^.,  excepted,  the  defendants,  by  which  they  agreed 

The  plea  then  averred,  that  the  liability  to    transport   the    goods  to  Brighton 

of  the  defendants  was  restricted  by  Locks,  "  the  danger  of  the  lakes,  of 

the  exception  of  the   casualties   men-  fire,  &c.,  and  acts  of  Providence  ex- 

tioned  in  the  bill  of  lading,  and  that  cepted."    The  goods  reached  Albany 

the  loss  in  question  was  occasioned  by  on  the  morning  of  August  17,  1848, 

one  of  the  excepted   casualties,    and  and  were  taken  from  the    tow-boats 

without  the  mult  or  negligence  of  into  the  defendant's  warehouse  on  the 


the  defendants.    To  this  plea  the  plain-  pier.    On  the  same  day  a  fire  broke 

tiffs  demurred.    And  Campheil,  J.,  in  out  in  the  city  of  Albany,  by  which 

pronouncing  judgment  upon  the  demur-  the  warehouse  was  consumed ;  and  the 

ler  in  favor  of  the  defendants,  said  :  plaintiff's  goods,  being  removed  by  the 

"  The  question  presented  for  our  con-  defendants'  agent  into  a  canal  boat  in 

■ideration    is,    whether  common  car-  the  basin,  were  destroyed  by  the  fire. 

riers  can,  by  special  contract,  restrict  H^dy  that  the  defendants  sustained  the 

their  liabilities  for  losses  which  occur  relation  of  common  carriers    of   the 

otherwise  than  by  the  act  of  God  or  goods  at  the  time  the  fire  broke  out, 

the  public  enemies.    If  the  point  were  and  when  the  goods  were  destroyed ; 

now  for  the  first  time  raised,  we  should  and  that  the  rules  of  law  incident  to 

have  considered  it,  if  not  entirely  fVee  that  relation  applied  to  them  ;  but  that 

firom  difficulty,  at  least  as  not  leaving  the^  had  a  right  to  circumscribe   or 

jnacli  room  for  doubt  as  to  the  correct-  limit    their   common-law    liability   as 

nesa  of  the  conclusion  at  which   we  common  carriers  by  agreement ;  and 

have   arrived.     The  judgement  of  a  that,  having  expressly  excepted  the 

majority  of  the  late  Supreme  Court,  risk  of  loss  hyjire,  they  were  not  liable 

nronounced  in  the  case   of  Gould  v.  for  the  value  of  the  goods.     Wells.  J., 

Hill,  2  Hill  (N.  Y.),  628,  was  cited  and  said  :  '<  Were  it  not  for  the  late  case  of 

urged  on  thd  part  of  the  plaint! fis  as  Gould  r.  Hill  {sttpra),  I  should  have  no 

•ettUng  the  law  in  this  State,  that  a  hesitation  m  holding  the  contract  be- 

oonynon  carrier  cannot,  by  special  con-  tween  the  parties  as  valid  and  binding, 

tract,  limit  lUs  liability.    Though  the  and  one  to  which  we  were  bound  to 

eoort  was  divided  in  opinion,  the  cause  give  effect.    To  do  so  would  be  in  ao- 
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*  237  New  York,  (A)  that  no  such  contract  *  is  valid  or  ha« 
any  efficacy.    But  this  case  seems  to  rest  upon  a 

cordance  with  a  long  and  unbroken  the  settled  law  of  the  land.    It  is  a 
course  of  decision  in  England,  and  in  question  in  relation  to  which,  almost 
many  of  our  sister  States,  and  in  all  of  above  all  others,  the  law  should  be 
them,  I  believe,  where  the  question  has  uniform    throughout    the    commercial 
arisen,  excepting  Ohio ;  and  would  be  world,  especially  among  the  dillerent 
in  harmony  witli  the  views  of  all  the  States  of  the    Union.    It    relates   to 
elementary  writers  on  the  subject.    It  transactions,  which,  in  tlieir   nature, 
is  unnecessary  to  go  into  a  particular  expand  themselves  over  and  through 
examination  of  the  authorities  cited,  extensive  districts  of  country,  and    to 
I  content  myself  with  tlie  remark,  that  places    widely    separated    from    each 
the  doctrine  is  fully  asserted  by  Storyj  other.    No  one  can  fail  to  perceive  the 
Chitty,    KerUf   and    AngeU,   and    most  great  inconvenience  that  must  result 
abundantly  sustained  by  the  author!-  from  having  difllerent  and  hostile  rules 
ties  to  which  they  refer.    But  in  the  on  the  subject  prevailing  between  the 
case  of  Gould  v.  Hill  (su/M-a),  Justice  different  Atlantic  cities,  or   between 
Cmoen  hdd  a  contrary  doctpine  ;  that  it  them  and  the  Western  States.     If  it 
was  not  competent  for  a  common  car-  be  true,  as  I  think  is  undeniable,  that 
rier  to  restrict,  b}'  special  contract,  his  by  the  law  as  entirely  settled  in  Eng- 
oommon-law  liability  ;  and  that  where  land,  and  in  most  of  the  United  States, 
the  defendant,  being  a  common  carrier,  and  as  held  by  tlie  most  eminent  jurists 
on  receiving  the  plaintiff's  goods  for  of  the  country,  a  common  carrier  may, 
transportation,  gave  him  a  memoran-  by  special  contract  with  his  employer, 
dum  by  which  he  promised  to  forward  limit  his  liability  and  relax  the  rigor 
the  goods  to  their  place  of  destination,  of  the  common-law  rule  applicable  to 
danger  ofjire^  &c.,  excepted,  the  defend-  his  position,  I  think  we  ought  not  to 
ant  was  liable  for  a  loss  by  fire  although  hesitate  in  giving  the  law,  so  declared, 
not  resulting  from  negligence.     The  effect  in  the  case  at  bar,  notwithstand- 
leamed  Justice  puts  his  decision  wholly  ing  Uie  isolated  authority  in  this  court 
on  the  ground  of  public  policy,  and  which  stands  opposed  to  it.     I  think 
refers  to  his  reasoning  in  tlie  case  of  the  rule  as  laid  down  by  Justice  Cou>en, 
Cole  V.  Goodwin  (19  Wend.  251) ;  the  should  be  regarded  as  a  deviation  from 
substance  of  which  is  (p.  281),  that  a  the  true   one,  from   which   the  court 
common  carrier's  business  is  of  a  public  should  return  at  the  earliest  opportu- 
nature  ;  that  he  is  a  public  servant,  and  nity ,  and  that,  too,  notwithstanaing  we 
bound  to  perform  the  duties  of  his  of-  might,  were  the  question  entirely  open, 
flee,  and  that  he  should  no  more  be  prefer  a  difi^rent  one."     The  learned 
permitted  to  limit  or  vary  his  obliga-  judge  then  proceeds  to  declare  his  dis* 
tions  or  liabilities  by  contract,  than  a  approval  of  Gould  v.  Hill  upon  princi- 
sheriff ,  or  jailer,  or  any  other  officer  pie,  admitting  the  question  to  be  still  an 
appointed  by  law.    The  only  question  open  one,  and  concludes :  "  In  every 
with  me  is,  how  far  we  are  bound  by  the  light  that  I  have  been  able  to  view  the 
case  of  Gould  v.  Hill,  and  whether  the  question,  I  am  forced  to  the  conclusion, 
maxim,  stare  decisis,  in  consequence  of  that  the  rule  in  Gould  v.  Hill,  is  not, 
it  is  to  govern  the  present  case.    It  is  and  ought  not  to  be,  the  law  ;  that  it 
the    only    reported    case  where  this  is  opposed  to  reason  as  well  as  to  au- 
precise  question  has  been  decided  in  thority,  and  ought  not  to  be  followed.'* 
that  way  in  this  State.    No  case  that  And  in  the  case  of  Moore  v.  Evans,  14 
I  am  aware  of  has  followed  it,  affirming  Barb.  624,  Gould  v.  Hill  is  again  ex- 
the  doctrine.    Nelson,  then  Chief  Jus-  plicitly  overruled.    See  also  Stoddard 
tice  of  tlus  court,  dissented  from  the  v.  Long  Island  R.  R.  Co.  5  Sandf.  180; 
decision     I  am  disposed  therefbre  to  Dorr  t\  The  New  Jersey  Steam  Navi- 
think,  in  view  of  the  great  importance  gation  Co.  1  Kern.  485.    The  result  is, 
of  the  question,  and  its  connection  with  that  there   is  no  case  which  is  any 
so  large  a  branch  of  the  commerce  of  longer  to  be  regarded  as  an  authority, 
the  country,  that  we  ought  to  take  the  that  decides  that  an  express  contract 
responsibility  of  overruling  it,  provid-  between  the  owner  of  goods  and  a  car- 
ing we  think  it  not  in  accordance  with  rier,  limiting  the  liability  of  the  latter 

(ib)  Gould  v.  Hill,  2  HiU  (N.  Y.),  628. 
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previous  decision,  (Z)  that  the  carrier's  responsibility  is  not 
affected  by  a  notice  from  him  made  known  to  the  other 
party ;  and  upon  the  difficulty  of  distinguishing  this  from  an 
express  contract. 

Undoubtedly  it  may  be  difficult  to  discriminate  very  clearly 
between  the  case  where  the  carrier  and  the  sender  expressly 
agree  that  the  carrier  shall  not  be  responsible  for  the 
property,  *  and  that  in  which  the  carrier  says  to  the  *  288 
sender,  ^'K  you  send  goods  by  me,  I  will  not  be 
responsible  for  them,"  and  the  sender  thereafter,  without 
reply,  sends  goods  by  him.  But  we  think  there  may  be  a  real 
difference.  The  rule  of  law,  derived  from  public  policy, 
may  not  go  so  far  as  to  say  that  the  carrier  and  the  sender 
shall  not  agree  upon  the  terms  on  which  the  goods  are  to 
be  transported;  but  it  may  nevertheless  say,  that  the  car- 
rier has  neither  the  right  to  force  such  an  agreement  on 
the  sender,  nor  to  infer,  merely  from  his  silence^  that  he 
accepts  the  proposed  terms,  (m)  He  may  be  silent,  either 
because  he  assents  to  them,  or  because  he  disregards  them, 
and  chooses  to  stand  upon  the  rights  which  the  law  secures 
to  him.  The  passengers  who  may  be  about  to  enter  a  boat 
or  a  car  with  his  baggage,  learns,  by  reading  the  ticket  which 
he  buys,  that  if  he  puts  that  baggage  on  board  it  will  be  at 
his  own  risk  all  the  way.  He  has  a  right  to  disregard  such 
notice ;  to  say  it  is  not  true ;  to  deliver  his  baggage  to  the 
proper  person,  placing  it  under  the  responsibilities  which  He 
upon  the  carrier  by  the  general  law.     To  hold  otherwise 

to    Toid.      For  csbm,   beeides   tboM  8.  c.  11  C.  B.  454,  and  Can*  v.  The  L. 

alieadj  cited,  which  hold  that  such  a  &  Y.  RaUway  Co.  14  £.  L.  &  £.  840; 

eontniei  to  vaUd  and  binding,  see  the  a.  c.  7  £xch.  707,  where  the  cases  are 

Mlowing :  Swindler  v,  HiUiard,  2  Rich,  collected.    And  Slim  v.  The  Northern 

L.  286;   Camden  &  Amboj  Railroad  Railway  Co.  28  £.  L.  &  £.  297;  s.  o. 

Co.  V.  Baldauf,  16  Peon.  St  67 ;  Bing-  14  C.  B.  647 ;  Smith  i;.  N.  Y.  Centr.  R. 

ham  V.  Rogers,  6  W.  &  8.  496 ;  Beck*  R.  Co.  29  Barb.  182.    To  what  extent 

man  v.  Shonse,  6  Rawle,  179 ;  Reno  v.  a  carrier  ma/  thus  exempt  himself  from 

Hogan,  12  B.  Mon.   68 ;   Farmers  &  hu  common-law  liability,  we  shall  io* 

Mechanics  Bank  v.  Champlain  Trans-  quire  in  another  note. 

E>rtation  Co.  28  Vt.  186 ;  Kimball  v,  (I)  Cole  v.  Goodwin,  19  Wend.  251. 

Qtland  &  B.  R.  R.  Co.  26  Vt.  247;  (m)  In  Simons  v.  Great  Western  R. 

ga^r  V.  The  Portsmouth  R.  R.  Co.  Co.  2  C.  B.  (m.  s.)  620,  the  plaintiff 

81  Me.  228 ;  Walker  v,  York  &  N.  Mid-  was  told  by  the  clerk,  who  offered  a 

land  R.  Co.  8  Car.  &  K.  279 ;  Roberts  paper  to  be  signed, ''  that  the  signature 

9.  Riley,  15  La.  An.  108.    See  also  the  was  a  mere  form,"  and  it  was  kkd,  that 

editor^s  notes  to  Austin  v.  The  M.  S.  the  goods  were  not  delivered  to  the 

4  L.  Railway  Co.  11  £.  L.  &  £.  506 ;  carriers  under  the  special  contract 
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would  be  to  say,  not  merely  that  carrier  and  sender  may 
agree  to  relieve  the  carrier  from  his  peculiar  liability^  but 

that  the  carrier  has  a  right  to  force  this  agreement  on  the 
sender ;  which  is  a  very  different  thing,  (n) 

(n)  The  question  whether  a  public  or  marinen.     The  plaintiff's  counsel 

notice,  brought  to  the  knowledge  of  did  not  deny  the  ralidity  of  the  notice, 

the  bailor,  will  constitute  such  special  but  contended  that  it  had  been  waired. 

contract,  or  be  equivalent  thereto,  is  The  court  merely  decided  that  it  had 

Serhaps  not  entirely  settled,  but  the  not  been  waived,  and  gave  judgment 
ecided  weight  of  authority  is  that  it  for  the  defendant  Thus  stood  the 
will  not.  The  first  case  in  which  it  cases  when  Maring  v.  Todd  came  up, 
was  expressly  ruled  that  such  a  notice  in  1816.  This  was  an  action  against 
was  valid  and  binding,  is  that  of  Mav-  the  defendants,  who  were  lightermen, 
ing  i;.  Todd,  1  Stark.  72,  decided  in  for  the  loss  of  goods  intrusted  to  them 
1816.  For  several  years  previous  to  to  carry.  It  appeared  that  tlie  goods, 
this,  as  we  shall  presently  see,  carriers  while  in  the  defendants'  custody,  had 
had  been  in  the  habit  of  publishing  been  accidentally  destroyed  by  fire, 
notices  to  the  effect  that  they  would  and  the  question  was,  whether  they 
not  be  responsible  for  goods  beyond  a  were  liable  for  the  loss.  It  appeared 
certain  value,  unless  their  true  value  that  they  had  so  limited  their  responsi- 
was  disclosed,  and  freight  paid  accord-  bility  by  a  notice,  that  it  did  not  ex- 
ingly ;  and  these  notices  had  received  tend  to  a  loss  by  fire.  Holroyd,  for  the 
the  sanction  of  the  courts.  In  the  case  plaintiff,  submitted  "whether  the  de- 
of  Ellis  V.  Turner,  8  T.  R.  681,  de-  fendants  could  exclude  their  responsi- 
oided  in  1800,  a  notice  of  a  different  bility  altogether.  This  was  going  fur- 
character  made  its  appearance.  It  was  ther  than  had  been  done  in  tlie  case  of 
an  action  against  the  defendants  as  carriers,  who  had  only  limited  their  re- 
ship-owners  for  the  loss  of  goods,  sponsibilit^  to  a  certain  amount."  But, 
They  had  published  a  notice  to  the  ^v  IjotA  ElUnhoroagh :  "  Since  they  can 
•fleet  that  they  would  not  be  answer-  limit  it  to  a  particular  sum,  I  think  they 
able  for  any  loss  or  damage  that  might  may  exclude  it  altogetiier,  and  that 
happen  to  anv  cargo,  unl^s  such  loss  they  may  say,  we  will  have  nothing  to 
or  aamage  sKouId  be  occasioned  by  do  with  fire.''  Holroyd:  "They  were 
the  want  of  ordinary  care  and  dili-  bound  to  receive  the  goods."  Lord 
gence  in  the  master  and  crew,  in  EUenborough :  "  Tes,  but  they  may 
wliich  case  they  would  pay  jCIO  per  make  their  own  terms.  I  am  sorry  the 
cent  upon  the  loss  or  damage,  pro-  law  is  so ;  it  leads  to  very  great  negli- 
vided  such  payment  did  not  exceed  the  gence.''  The  next  year  came  the  case 
value  of  the  vessel,  but  that  they  were  of  Leeson  v.  Holt,  1  Stark.  186.  The 
willing  to  insure  against  all  accidents,  plaintiff  in  this  case  had  sent  some 
on  receiving  extra  freight  in  propor-  chairs  by  the  defendant,  who  was  a 
tion  to  the  value.  The  case,  however,  common  carrier.  The  defendant  had 
went  off  upon  another  point,  so  that  the  given  a  notice  to  the  efiect  that  all 
validity  of  the  notice  did  not  come  in  household  furniture  sent  by  him  would 

Question.  In  1804,  came  the  case  of  be  entirely  at  the  risk  of  the  owner  as 
>yon  V.  Mells,  8  East,  428,  in  which  a  to  damage,  breakage,  &c.  Lord  EUa^ 
notice  of  the  same  import  had  been  horoughy  in  summing  up  to  the  jurv, 
given.  But  tliis  case  also  went  off  with-  said :  "  If  this  action  had  been  brought 
out  drawing  in  question  the  validity  twenty  years  ago,  the  defendant  would 
of  the  notice.  In  1813,  in  the  case  of  have  been  liable,  since,  by  the  common 
Evans  r.  Soule,  2  M.  &  Sel.  1,  a  notice  law,  a  carrier  is  liable  in  all  cases  ex- 
appeared  which  extended  the  exemp-  cept  two ;  where  the  loss  is  occasioned 
tion  of  the  carrier  still  further.  That  by  the  act  of  God,  or  of  the  king's 
also  was  an  action  agamst  the  owner  of  enemies,  using  an  overwhelming  force, 
a  vessel  lie  had  given  notice  that  he  which  persons  with  ordinary  means  of 
should  not  consider  himself  liable  to  resistance,  cannot  guard  against  It 
make  good  to  any  extent  any  loss  or  was  found,  that  the  common  law  im- 
damage  arising  from  any  accident  or  posed  upon  carriers  a  liability  of  rain- 
misfortune  whatever,  unless  occasioned  ous  extent,  and,  in  consequence,  quali* 
by  the  actual  negligence  of  the  master  flcations  and  limitaticns  of  that  lUbiU^ 
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It  has  been  held  recently  in  Massachusetts,  that  there  is  no 
legal  presumption  that  a  passenger  on  a  railroad  read  a  notice 

hare  been  introduced  from    time    to  contract  cannot.  I  think,  be  inferred 

time,  till,  aa  in  the  present  case,  they  from  a  general  notice  brought  home  to 

■eem  to  have  excluded  all  responsibility  the  employer.    The  argument  is,  that 

wbatBoerer ;  so  that,  under  the  terms  where  a  party  deUvers   goods  to  be 

of  the  present  notice,  if  a  servant  of  carried,  after  seeing  a  notice  that  the 

the  carriers  had,  in  the  most  wilful  and  carrier  intends  to  limit  his  responai- 

wanton  nuinner,  destroyed  the  fumi-  bility,  his  assent  to  the  torms  of  the 

ture  intmsted  to  them,  the  principals  notice  may  be  implied.    But  this  argu- 

wonid  not  have  been   liable.     If  the  ment  entirely  overlooks  a  very  impor- 

parties  in  the  present  case  have  so  con-  tant  consideration.  Notwitlistanding  the 

tracted,  the  pUinttff  must  abide  by  the  notice,  the  owner  has  a  right  to  insist 

agreement,  and  he  must  be  taken  to  that  the  carrier  shall  receive  the  goods 

have  so  contracted,  if  he  chooses  to  subject  to  all  the  responsibilities  inci* 

aend  his  goods  to  be  carried  after  notice  dent  to  his  employment.     If  the  de- 

of  the  conditions.    The  question  then  livery  of  goods   under    such   circum* 

is,  whether  there  was  a  special  con-  stances  authorizes  an  implication  cf  any 

tract     If  the   carriers  notified  their  kind,  the  presumption  is  as  strong,  to 

terms  to  the  person  bringing  the  goods,  say  the  least,  that  the  owner  intended 

by    an   advertisement,    which,    in  all  to  insist  on  his  legal  rights,  as  it  is  that 

probability,  must  have   attracted  the  he  was  willing  to  yield  to  the  wishes  of 

attention  of  the  person  who  brought  the  carrier.    If  a  coat  be  ordered  firom 

the  goods,  they  were  delivered  upon  a  mechanic,  after  he  has  given  the  cua- 

those  terms ;  but  the  question  in  these  tomer  notice  that  he  wiU  not  furnish 

cases  always  is,  whether  the  deliveiy  the  article  at  a  less  price  than  one  bun- 

waa  upon  a  apecial  contract"    1  his  is  dred  dollars,  the  assent  of  the  customer 

the  last  that  we  hear  of  notices  of  this  to  pay  that  anm,  though  it  be  double 

character  in  England,  until  they  were  the  value,  may  perhaps  be   implied; 

Anally  put  an  end  to  by  the  Carriers  but  if  the  mechanic  had  been  under  a 

Act  already  alluded  to.    See  the  act,  legal  obligation,  not  only  to  furnish  the 

|M«I,  p.  241,  note  (r).    On  this  side  of  coat,  but  to  do  so  at  a  reasonable  price, 

the  Atlantic  these  notices  were  exten-  no  such  implication  could  arise.    Now 

aiTely  discussed,  for  the  first  time,  in  the  carrier  is  under  a  legal  obligation 

HolUster  v.  Nowlen,  19  Wend  284,  and  to  receive  and  convey  the  goods  safely, 

Cole  V.  Goodwin,  id.  261.    These  cases  or  answer  for  the  loss.    He  has  no  riffht 

were  decided  in  1888.    The  defendants  to  prescribe  any  other  terms ;  and  a 

in  both  cases  were  coach  proprietors,  notice  can,  at  the  most,  only  amount 

and  had  published  notices  to  the  effect  to  a  proposal  for  a  special    contract, 

that  all  baggage  sent   by  their  lines  wliich  requires  the  assent  of  the  other 

would  be  at  the  risk  of  the  owners,  party.    Putting  the  matter  in  the  most 

The  Supreme  Court  of  New  York,  after  favorable  light  for  the  carrier,  the  mere 

m   most   careful  consideration  of  the  delivery  of  goods,  after  seeing  a  notice, 

question,  declared  that  the  notices  were  cannot  warrant  a  stronger  presumption 

of  no  avail ;  that  the  defendants  were,  that  the  owner  intended  to  assent  to  a 

notwithstanding,  subject   to   all  their  restricted  liability,  on  the  part  of  the 

common-law     liability.     Mr.    Justice  carrier,  than  it  does  that  he  intended 

CpMen,  who  delivered  the  opinion  in  to  insist  on  the  liabilities  imposed  by 

the  last  case,  placed  the  judgment  of  law ;  and  a  special  contract  cannot  be 

the  court,  as  we  have  already  seen,  on  implied  where  there  is  such  an  equi- 

gromids  of  public   policy,  which   ex-  poise  of  probabilities."    To  the  same 

tended  equally  to  such  notices  and  to  effect  are  the  remarks  of  Redfidd,  J., 

■pedal  contracts.    But  in  the  former  in  Farmers  and  Mechanics  Bank  v.  The 

ease  the  opinion  was  delivered  by  Mr.  Champlain  Transportation  Co.  28  Vt 

Jostloe  Brmatm,  and  he  took  the  ground  18G,  206.     "  We  are  more  inclined,'' 

that  such  notices  were  not,  upon  sound  says  he,  "  to  adopt  the  view  which  the 

principles  of  construction,  equivalent  American  cases  have  taken  of  this  sub- 

lo  a  special  contract.    Upon  this  point  ject  of  notices  by  common  carriers,  in* 

he  uses  the  following  language :  "  Con-  tended  to  qualify  their  responsibility, 

ceding  that  there  may  be  a  special  con-  than  that  of  the  RngUsh  courts,  which 

tnM^t  for  a  restricted  liability,  such  m  they  have,  in  some  instances,  subae' 
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on  the  back  of  a  check  given  him,  having  on  its  face  the 
words,  ^^  look  on  the  back."  (nrC)  In  Louisiana  a  carrier 
receiving  a  package  of  gold  with  knowledge  of  its  contents, 
defended  against  a  claim  for  its  value,  by  showing  that  the 
printed  receipt  which  mentioned  no  amount,  limited  the  lia- 
bility of  the  carrier  to  fifty  doUars,  unless  the  actual  value 
were  stated  on  the  receipt,  and  the  defence  was  held  insuffi* 
cient.  (no)  A  notice  given  to  a  person  only  employed  to 
deliver  the  goods  to  the  carrier,  is  not  sufficient  unless  the 
bailor  has  knowledge  of  it ;  (np)  nor  is  a  written  or  printed 
notice  which  cannot  easily  be  read,  as  where  one  was  cov- 
ered up  by  the  revenue  stamp,  (nq)  The  agreement  by 
which  the  liability  of  the  carrier  is  limited,  must  indeed  be 
proved  like  any  other  contract,  (nr) 

*  289       *  A  carrier  binds  himself  also  by  his  contracts ;  and 

it  is  held,  that  a  railroad  company  is  bound  by  its  ad- 

*  240  vertised  time-tables,  *  perhaps  as  by  its  contract,  and 

quently  regretted.    The  consideration  Greo.  894 ;  Moses  v.  Boston  &  M.  B.  B, 

ttut  carriers  are  bound,  at  all  events,  Co.  4  Foster  (N.  H.),  71;  Davidson  v. 

to  carry  such  parcels,  within  the  general  Graham,  2  Ohio  St.  Isi.    See  anU^  note 

■cope  of  their  business,  as  are  offered  (j).     Some  of  our  courts,  however, 

to  tliem  to  carry,  will  make  an  essential  even  since  Hollister  p.  Nowlen,  and 

difference  between  the  effect  of  notices  Cole  v.  Goodwin  were  decided,  have 

by  them,  and  by  others  who  have  an  held  similar  notices  valid.     But  they 

option  in  regard  to  work  which  they  have  generally  done  so  with  reluctance, 

undertake.     In   the  former  case,  the  and  upon  the  ground  that  they  con- 

ooutractor  having  no  right  to  exact  un-  siderea  themselves  bound  by  the  deci- 

reasonable  terms,  his  giving  public  no-  sions  of  their  predecessors.    See  C.  A 

tice  that  he  shall  do  so,  where  those  who  A.  Railroad  Co.  v.  Baldauf,  16  Penn. 

contract  with  him  are  not  altogether  St.  67;  Laing  v.  Colder,  8  Penn.  St. 

at  his  mercy,  does  not  raise  the  same  479 ;  Bingham  p.  Rogers,  6  W.  &  S. 

presumption  of  acquiescence  in  his  de-  600.    See  also  Sager  v.  The  Portsmouth 

mands  as  arises  in  those  cases  where  Railroad  Co.  81  Me.  228.    We  think 

the  contractor  has  the  absolute  right  tliere  cannot  be  much  doubt  that  the 

to  impose  his  own  conditions.    And  un-  doctrine  so  firmly  established  in  New 

less  it  be  made  clearly  to  appear,  that  York,  and  in  the  Supreme  Court  of  the 

persons  contracting  with  common  car-  United  States,  will  generally  be  adopted 

riers  expressly  consent  to  be  bound  by  in  this  country,  wherever  the  question 

the  terms  of  such  notices,  it  does  not  still  remains  open, 

appear  to  us  that  such  acquiescence  (nn)  Malone  v.  Boston,  &c.,  R.  R. 

ought  to  be  inferred."    And  see  Kim-  Co.  12  Gray,  888 ;  Blumenthal  v.  Braud- 

baU  V.  Rutland  &  B.  R.  R.  Co.  26  Vt.  erd,  88  Vt.  402 ;   Adams'  Ex.  Co.  ». 

247.     The   same   doctrine   \a  held  m  Nock,  2  Duvall,  662. 

Crouch  V.  London  &  North- Western  R.  (no)  Kember  v.  Southern   Kxpresf 

Co.  14  C.  B.  266 ;  CUrk  v.  Faxton,  21  Co.  22  La.  An.  160. 

Wend.  168 ;  N.  J.  Steam  Nav.  Co.  v.  (np)  FiUebrown  o.  Grand  Trunk  B. 

Merchants  Bank,  6  How.  844;  Dorr  i;.  R.  Co.  66  Me.  462. 

N.  J.  Steam  Nav.  Co.  4  Sandf.  186;  (nq)  l^errj  v.  Thompson,  9S  Mass. 

Parsons  v,  Monteath,    18   Barb.  858;  249. 

Stoddard  v.  The  Long  Island  Railway  (nr)  Southern  £x.  Co.  v,  Puroell,  87 

Co.  6  Sandf.  180 ;  FUh  p.  Chapman,  2  Ga.  108. 
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certainly  as  by  its  representation,  to  which  it  was  its  duty 
to  conform,  (o)  But  it  has  been  held  in  England  that 
there  is  no  contract  that  a  train  will  arrive  at  the  hour  at 
which  it  usually  arrives.  (oc>) 

But  although  the  common  carrier  cannot,  by  a  mere 
notice,  *  extinguish  his  peculiar  liability,  yet  he  can  ♦  241 
in  this  way  materially  modify  and  qualify  it.  (p)  A 
public  notice,  so  spread  abroad  that  all  might  know  it,  and 
brought  to  the  distinct  knowledge  of  the  sender,  would 
undoubtedly  justify  the  carrier  who  proposed  to  confine  him- 
self to  certain  departments,  or  to  exclude  certain  classes  of 
goods,  and  in  accordance  therewith  refused  to  take  parcels 
of  the  excluded  description.  For  a  common  carrier  does  not 
necessarily  agree  to  take  all  sorts  of  goods,  any  more  than  he 
does  to  carry  them  to  all  places.  An  express  between  Bos- 
ton and  New  York  does  not  agree  to  carry  a  load  of  hay,  or 
a  cargo  of  cotton.  The  carrier  has  a  right  to  refuse,  without 
notice,  articles  which  obviously  differ  &om  his  usual  course 
of  business,  and  he  has  also  a  right  to  define  and  limit  that 
business,  and  give  notice  accordingly,  (g) 

So  too,  he  has  a  right  to  say  to  all  the  world,  and  to  each 
sender,  that  he  will  not  carry  goods  beyond  a  certain  value ; 
or  that,  if  he  carries  such  goods,  he  must  be  paid  for  it  by  a 
premium  on  the  increased  risk.  This  is  reasonable ;  and  it  is 
consistent  with  public  policy,  because  it  tends  to  give  the 
carrier  exact  knowledge  of  what  he  carries,  and  of  what 
risks  he  runs,  and  thus  to  induce  him  to  take  the  proper  care, 
and  proportion  his  caution  and  his  means  of  security  to  the 
value  of  the  goods,  (r)     But  in  the  construction  of  the 

(o)  I>enton  v.  G.  N.  K.  Co.  5  E.  &.  haTe  seen  that  there  are  but  two  caeee 

B.  860.  in  the  Ebglish  books,  and  thoee  Nin 

{<»)  Lord  V.  Midland  B.  B.  Co.  Law  Priua  cases,  in  which  the  latter  have 

Bep.  2  C.  P.  889.  been  expressly  sanctioned ;   and  that 

Cp)  Pardington  r.  S.  W.  B.  Co.  1  they  were  entirely  nut  an  end  to  by 

Hurl.  &  N.  892.  the  Carriers  Act.    On  the  other  hana, 

(a)  Wise  o.  G.  W.  B.  Co.  1  Hnrl.  &  the  former  were  sanctioned   by   the 

N.  68.  courts  at  an  earlier  date,  were  recog- 

(r)  The  notices  now  allnded  to  hare  nized  in  a  Tast  number  of  cases  pre- 

often    been    confounded   with    those  vious  to  the  Carriers  Act,  were  estab- 

which  exempt  the  carrier  absolutely  lished  and  regulated  by  that  act,  and 

from  his  liability,  uid  which,  as  iwe  have  never,  that  we  are  aware  of,  been 

have  seen  in  the  last  note,  are  not  held  repudiated  by  any  court  in  this  coun- 

Talid.    But  it  is  very  important  that  try  or  hi  England.    The  case  of  IHchol- 

the  two  should  be  kept  distinct.    We  son  v.  WlUan,  6  East,  607,  is  generaU/ 
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notice,  it  is  held  that  all  restrictions  must  be  taken  most 
strongly  against  the  carriers,  (rr')     And  it  is  held,  that,  al* 

considered  as  the  one  in  which  they  and  the  responsihility  of  mail  contrac- 
were  firat  sanctioned  by  a  judicial  de-  tors,  stage-cuach  proprietors,  and  com- 
cision.  There  the  defendant  was  a  mon  carriers  for  hire,  is  greatly  in- 
coach  proprietor  and  had  published  a  creased :  And  whereas  tlirough  the  f re- 
notice,  the  purport  of  which  was  that  quent  omission,  by  persons  sending 
he  would  not  be  accountable  for  any  sucti  parcels  and  pacKages,  to  notify 
package  whatever  (if  lost  or  dam-  the  value  and  nature  of  the  contents 
aged),  above  the  value  of  £5,  unless  thereof,  so  as  to  enable  such  mail-con- 
insured  and  paid  for  at  the.  time  of  de- '  tractors,  stage-coach  proprietors,  and 
Uvery.  Tlie  action  was  brougiit  to  re-  other  common  carriers,  by  due  dili- 
cover  for  the  loss  of  a  parcel  delivered  gence,  to  protect  themselves  against 
to  tlie  defendant  to  carry,  containing  losses  arising  from  their  legal  respon- 
goods  to  the  value  of  £5S.  No  dis-  sibility,  and  the  difficulty  of  fixing 
closure  was  made  of  the  true  value  of  parties  with  knowledge  of  notices  pub- 
the  parcel,  nor  was  any  extra  f  reiglit  lished  by  such  mail-contractors,  stage- 
paid  ;  and  the  court  held  that  the  de-  coach  proprietors,  and  other  common 
fendant  was  protected  by  his  notice,  carriers,  with  the  intent  to  limit  such 
From  this  time  until  the  passage  of  responsibility,  they  have  become  ex- 
the  Cairiers  Act,  effect  was  given  to  posed  to  great  and  unavoidable  risks, 
similar  notices  in  Harris  v.  Packwood,  and  have  thereby  sustained  heavy 
8  Taunt.  264  (1810) ;  Beck  v.  Kvans,  losses ; "  and  enacts :  "  That  from  and 
16  East,  244  (1812);  Levi  v.  Water-  after  the  passing  of  this  act,  no  mail- 
house,  1  Price,  280  ( 1815) ;  Bodenham  contractor,  stage-coach  proprietor,  or 
V.  Bennett,  4  id.  81  (1817);  Smiths,  other  common  carrier  by  land,  for 
Florne,  8  Taunt.  144  (1818);  Birkett  v.  hire,  shall  be  liable  for  the  loss  of,  or 
Willan,  2  B.  &  Aid.  856  (1B19);  Bat-  injury  to,  any  article  or  articles,  or 
son  u.  Donovan,  4  id.  21  (1820);  Gar-  property  of  the  descriptions  following, 
nett  i^.  Willan,  5  id.  53  (1821);  Sleat  v.  that  is  to  say,  gold  or  silver  coin  of 
Flagg,  id.  842  (1822) ;  Duff  v.  Budd,  8  this  realm  or  of  any  foreign  state,  &c. 
Br.  &  B.  177  (1822);  Marsh  v.  Uorne,  (enumerating  various  kinds  of  goods), 
5  B.  &  C.  822  (1826);  Brooke  v.  Pick-  contained  in  any  parcel  or  package 
wick,  4  Bing.  218  (1827);  Riley  v.  which  shall  have  been  delivered,  either 
Home,  5  Bine-  217  (1828);  Bradley  v.  to  be  carried  for  hire,  or  to  accom- 
Waterhouse,  Mood.  &  M.  154  (1828),  pany  the  person  of  any  passenger,  in 
and  many  other  cases.  In  this  state  any  mail  or  stage-coach  or  other  public 
of  things,  the  Carriers  Act,  2  Geo.  IV.  conveyance,  when  the  value  of  such 
and  1  Wm.  IV.  ch.  68,  was  passed,  article  or  articles,  or  property  afore- 
It  is  entitled,  "  An  Act  for  tlie  more  said,  contained  in  such  parcel  or  pack- 
effectual  Protection  of  Mail  Contract-  age,  shall  exceed  the  sum  of  jCIO,  un- 
ors,  Stage-Coach  Proprietors,  and  other  less  at  the  time  of  delivery  thereof  at 
Common  Carriers  for  Hire,  against  the  the  office,  warehouse,  or  receiving- 
Loss  of,  or  Injury  to,  Parcels  or  Pack-  house,  of  such  mail-contractor,  stage- 
ages  delivered  to  them  for  Convey-  coach  proprietor,  or  other  common 
ance  or  Custody,  the  Value  and  Con-  carrier,  or  to  his,  her,  or  their  book- 
tents  of  which  shall  not  be  declared  to  keeper,  coachman,  or  other  servant, 
tliem  by  the  Owners  thereof."  The  for  the  purpose  of  being  carried,  or  of 
first  section  recites :  "  That  whereas  accompanying  the  person  of  any  pas- 
by  reason  of  the  frequent  practice  of  senger  as  aforesaid,  tiie  value  and  nat- 
bankers  and  others  of  sending  by  the  ure  of  such  article  or  articles,  or  prop- 
public  mails,  stage-coaches,  wagons,  erty,  shall  have  been  declared  by  tt^  " 
Tans,  and  other  public  conveyances  by  person  or  persons  sending  or  delivering 
land,  for  hire,  parcels  and  packages  the  same,  and  such  increased  charge 
containing  money,  bills,  notes,  jewelry,  as  hereinafter  mentioned,  or  an  en- 
and  other  articles  of  great  value,  in  gagement  to  pay  the  same,  be  ac- 
small  compass,  much  valuable  prop-  cepted  by  the  person  receiving  such 
erty  is  rendered  liable  to  depredation,  parcel  or  package."    Sect.  2  enacts: 

{rr)  Hooper  v.  Wells,  27  Cal.  11 ;  Earle  v,  Cadmus,  2  Daly,  287 ;  Hop* 
kins  V.  Westcott,  6  BUtch.  64. 
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though  the  plaintiff  took  a  receipt  containing  such  notice,  he 
may  show  that  he  never  assented  or  accepted  the  paper  as  a 
contract.  (r»)   . 

"  That  when  any  parcel  or  package,  made,  shall  be  deemed  or  construed  to 
containing  any  of  the  articles  above  limit  or  in  anywise  affect  the  liability 
specified,  shall  be  so  delirered,  and  its  at  common  law  of  any  such  mail  con- 
Talue  and  contents  declared  as  afore-  tractor,  stage-coach  proprietor,  or  other 
said,  and  such  value  shall  exceed  the  public  common  carrier  as  aforesaid,  for 
sum  of  £10,  it  shall  be  lawful  for  such  or  in  respect  of  any  articles  or  goods  to 
mail   contractors,  stage-coach   propri-  '  be  carricKl  and  conveyed  by  them,  but 
tors,  and  other  common  carriers,  to  de-  that   all   and   every  such  mail   con- 
mand  and  receive  an  increased  rate  of  tractors,  stage-coach   proprietors,  and 
charge,  to  be  notified  by  some  notice  other  common   carriers  as  aforesaid, 
affixed  in  legible  characters  in  some  shall,  from  and  after  the  1st  Septem- 
public  and  conspicuous   part   of  the  ber,  be  liable  as  at  the  common  law, 
office,  warehouse,  or  other  receiving-  to  answer  for  the  loss  of   [or]    any 
house  where  such. parcels  or  packages  injury  to  any  articles  and   goods   in 
are  received  by  them  for  the  purpose  respect  whereof  they  may  not  be  en- 
of  conveyance,  stating  the  increased  titled  to  the  benefit  of  this  act,  any 
rates  of  charge  required  to  be  paid,  public  notice  or  declaration  by  them 
over  and  above  the  ordinary  rate  of  made  and  given  contrary  thereto,  or  in 
carriage,  as  a  compensation   for  the  anywise   limiting  such  liability,  not- 
greater  risk  and  care  to  be  taken  for  withstanding."    Sect.  6  enacts :  *'  That 
the  safe  conveyance  of  such  valuable  for  the   purposes  of  this  act,  evety 
articles,  and  all  persons  sending  or  de-  office,  warehouse,  or  receiving-house, 
livering  parcels  or  packages  containing  which  shall  be  used  or  appointed  bv 
such  valuable  articles  as  aforesaid,  at  any   mail   contractor,  or  stage-coach 
such  office,  shall  be  bound  by  such  no-  proprietor,  or  other  common  carrier  aa 
tice  without  ftirther  proof  of  the  same  aforesaid,  for  the  receiving  of  parcels 
having  come    to    their    knowledge."  to  be  conveyed  as  aforesaid,  shall  be 
Sect.  8  enacts :  '*  That* when  the  value  deemed  and  taken  to  be  the  receiving- 
shall  have  been  so  declared,  and  the  house,  warehouse,  or  office,  for  such 
increased  rate  of  charge  paid,  or  an  mail  contractor,  stage-coach  proprietor, 
engagement   to   pay  the    same   shall  or  other  common  carrier,  and  that  any 
have  been  accepted   as   hereinbefore  one  or  more  of  such  mail  contractors, 
mentioned,  the  person  receiving  such  stage-coach    proprietors,    or   common 
increased  rate  of  charge,  or  accept-  carriers,  shall  be  liable  to  be  sued  by 
ing  such  agreement,  shall,  if  thereto  his,  her,  or  their  name  or  names  only, 
required,  sign  a  receipt  for  the  package  and  that  no  action  or  suit  commenced 
or  parcel,  acknowleag^ng  the  same  to  to  recover  damages  for  loss  or  injury 
have  been  insured,  which  receipt  shall  to   any    parcel,   package,  or    person, 
not  be  liable  to  any  stamp  duty ;  and  shall  abate  for  the  want  of  Joining  any 
if  such  receipt  shall  not  be  given  when  coproprietor  or  copartner  in  such  mail, 
required,  or  such  notice  as  aforesaid  stage-coach,  or  other  public  convey- 
shall  not  have  been  affixed,  the  maU  ance,  by  land,  for  hire,  as  aforesaid." 
contractor,  stage-coach   proprietor,  or  Sect.  6  enacts : ''  That  notliing  in  this 
other  conunon   carrier   as   aforesaid,  act  contained  shall  extend  or  be  con« 
shall  not  have,  hr  be  entitled  to,  any  strued  to  annul,  or  in  anywise  aflfoct, 
benefit  or  advantage  under  this  act,  but  any    special   contract    between   such 
shall  be  liable  «nd  responsible  as  at  mail  contractor,  stage-coach  proprietor, 
the  common  law,  and  be  liable  to  re-  or   common   carrier,  and   any   other 
fund  the  increased    rate  of  charge."  parties,  for  the  conveyance  of  goods 
Sect.  4  enacts :  "  That  from  and  iSter  and  merchandise."    The  act  contains 
the  first  of  September  now  next  ensn-  eleven  sections,  but  the  other  five  are 
ing,  no   public  notice  or  declaration  not  ▼cry  material  to  our  present  in- 
heretofbre  made,  or  hereinafter  to  be  quiry.  We  shall  have  occasion  presently 


(rs)  Boorman  v.  Amer.  Express  Co.  Exp.  Co.  v.  Newby,  86  Ga.  686 ;  Mo- 
21  Wis.  152;  Strohn  v.  Detroit  R.  K.  Millan  v.  Michigan  Southern  R.  R.  Co. 
Co.  21  Wb.  664.     See  also  Southern    16  Biich.  7tf . 
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♦  242       *  It  would  follow  then,  that  where  the  carrier  inter* 
poses  such  general  notice,  as  ^^  all  baggage  at  risk  of 

to  notice  some  decirions  upon  the  con-  cases  are  taken  oat  of  the  operation  of 
straction  of  this  statute.  In  this  these  notices.  In  Bodenham  r.  Ben- 
countrj  very  few  cases  appear  to  have  nett  (4  Price,  84),  Mr.  Baron  Wood 
arisen  upon  notices  of  the  kind  that  considers  that  these  notices  were  intro- 
we  are  now  speaking  of.  Dicta  may  duoed  for  the  purpose  of  protectinff 
be  found,  howerer,  sustaining  them  in  carriers  from,  extraordinary  events,  and 
Orange  County  Bank  o.  Brown,  9  not  meant  to  exempt  them  from  due 
Wend.  115,  and  in  Bean  v.  Qreen,  8  and  ordinary  care.  On  the  other  hand, 
Fairf .  422,  and  they  were  very  ably  in  some  cases  it  has  been  said  that  the 
vindicated  by  Mr.  Justice  Cotoen,  in  Carrier  is  not,  by  his  notice,  protected 
Cole  V.  Goodwin,  19  Wend.  251.  Upon  Ih>m  the  consequences  of  taufeatance,  -^ 
the  whole,  in  the  language  of  Mr.  jus-  Lord  EUenborowfh,  in  Beck  v.  Evans  (16 
lice  Redjield,  "  we  regard  it  as  well  East,  247) ;  and  tiiat  the  true  constmo- 
settled,  that  the  carrier  may,  by  general  don  of  the  words,  *  lost  or  damaged,'  in 
notice,  brought  home  to  the  owner  of  such  a  notice,  is,  that  the  carrier  is 
the  things  delivered  for  carriage,  limit  protected  from  the  consequences  of 
his  responsibility  for  carrying  certain  negiig^ioe  or  misconduct  tfitAeeamo^ 
commodities  beyond  the  line  of  his  of  goods,  but  not  if  he  divests  himself 
general  business,  or  he  may  make  his  wholly  of  the  charge  committed  to  his 
responsibility  dependent  upon  certain  care,  and  of  the  character  of  carrier, 
conditions,  as  having  notice  of  the  kmd  Baylmf  and  Hobroyd,  JJ.,  in  Gamett  v, 
and  quantity  of  the  things  deposited  Willan  <6  B.  &  Aid.  67,  60).  In  many 
for  carriage,  and  a  certain  reasonable  other  cases  it  is  said,  he  is  still  respon- 
rate  of  premium  for  the  insurance,  sible  for  'gross  ne^gence;'  but  in 
paid,  beyond  the  mere  expense  of  car-  some  of  them  that  term  has  been  de- 
riage."  See  *  Farmers  &  Mechanics  fined  in  such  a  way  as  to  mean  ordi> 
Bank  v.  Champlain  Trans.  Co.  28  Vt.  nary  negligence  (Story  on  Bailm.  § 
186, 206.  —  It  remains  that  we  consider  11) ;  that  is,  the  want  of  such  care  as  a 
to  what  extent  a  carrier  may  exempt  prudent  man  would  take  of  his  own 
himself  from  his  common-law  liability,  property.  Best,  J.  in  Batson  u.  Donovan 
whether  by  notice  or  by  special  con-  (4  B.  &  Aid.  80),  and  DaUaSf  C.  J.,  in 
tract.  This  question  first  arose  in  the  Duff  v.  Budd  (8  Br.  ft  B.  182).  The 
cases  concerning  notices.  Many  of  weight  of  authority  seems  to  be  in 
those  cases  we  have  already  cited  in  favor  of  the  doctrine,  that  in  order  to 
this  note.  They  will  be  found,  upon  render  %  carrier  liable  after  such  a 
examination,  to  exhibit  a  considerable  notice,  it  is  not  necessary  to  prove  a 
degree  of  uncertainty  and  contrariety  total  abandonment  of  that  character, 
of  opinion  upon  the  question.  Some  or  an  act  of  wilful  misconduct,  but  that 
of  them  inclined  to  hold,  that  a  non-  is  enough  to  prove  an  act  of  ordinary 
compliance  by  the  bailor  with  the  negligence, — grots  negligence,  in  the 
terms  of  the  notice  was  a  fraud  on  his  sense  in  which  it  has  been  understood 
part,  and  consequently  that  the  carrier  in  the  last-mentioned  cases ;  and  that 
was  liable  for  nothing  short  of  direct  the  effect  of  a  notice,  in  the  form  stated 
malfeasance ;  other  cases,  and  the  in  the  plea,  is,  tliat  the  carrier  will  not, 
greater  number,  held  the  carrier  liable  unless  he  is  paid  a  premium,  be  re» 
for  gross  negligence;  and  others  still,  sponsible  for  ail  events  (other  than  the 
held  him  liable  for  ordinary  negligence,  act  of  God  and  the  Qheen's  enemies), 
No  certain  rule  could  be  deduced  fh>m  by  which  loss  or  damage  to  the  owner 
the  cases  until  Wyld  v.  Pickford,  8  may  arise,  against  which  events  he  is, 
M.  &  W.  448.  In  tliat  case  the  whole  by  common  law,  a  sort  of  insurer;  but 
subject  was  elaborately  examined,  and  still  he  undertakes  to  carry  from  one 
the  Court  of  Exchequer  declared  that  place  to  anotfier,  and  for  some  reward 
the  carrier,  notwithstanding  his  notice,  m  respect  of  the  carriage,  and  is  there- 
was  bound  to  use  ordinary  care,  fore  bound  to  use  ordinary  care  in  the 
Parke,  B.,  said :  "  Upon  reviewing  the  custody  of  the  goods,  and  their  con- 
cases  on  this  subject,  the  decisions  and  veyance  to  and  delivery  at  their  place 
dieta  will  not  be  found  altogether  uni-  of  destination,  and  in  providing  proper 
form,  and  some  uncertainty  still  re-  vehicles  for  their  carriage ;  and  aner 
mains  as  to  the  true  ground  on  wbidi  such  a  notice,  it  may  be  thMt  the  burder 
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owneis/'  the  sender  *  may  disregard  it,  and  the  bag-  *  248 

gage  will  be  at  the  riak  of  the  carrier ;  or  he  may  ex- 

ofproofof  daiDAgiMorloflsbythewMit  Then  followed  the  cams  of  Auttin 
of  Buch  care  would  lie  on  the  plaintiff."  v.  The  M.  8.  &  L.  Bailwav  Co.  11  £. 
We  are  not  aware,  however,  that  anj  L.  &  E.  606 ;  b.  o.  10  C  B.  464 ;  and 
of  die  Engliflh  onset  hare  ezpreesly  Carr  v.  The  L.  ft  Y.  Railway 'Co.  14  B. 
held  that  it  was  incompetent  for  a  car-  L.  &  £.  8^ ;  b.  o.  7  Bxch.  707,  boUi 
rier  to  exempt  himseu  by  notice  from  decided  the  same  day.  In  the  former 
the  consequences  of  his  own  n^ligence,  case  a  railway  company,  letting  trucks 
if  he  used  terms  which  could  receiTe  for  hire,  for  the  conreyance  of  horses, 
no  other  reasonable  construction.  But  deliTored  to  the  owner  of  the  horMs  a 
howerer  this  may  be,  a  series  of  Bng-  ticket,  in  which  it  was  stated  that  the 
lish  cases  sinoe  the  Carriers  Act,  and  owners  were  to  undertake  all  .risks  of 
within  the  last  two  years,  seem  to  have  injury  by  conTeyanoe  or  other  con- 
settled  the  point  there  that  it  is  com-  tingencies ;  and  further  stipulated,  that 
potent  for  a  carrier  by  an  exprem  con-  the  company  would  not  be  liable  for 
tract  between  himself  and  his  bailor  to  any  damages,  howoTor  caused,  to  liorses 
exempt  himself  from  liability  for  any  or  cattle.  The  horses  received  damage 
thing  short  of  aetual  malfea8anee>  The  through  the  breaking  of  an  axle,  which 
first  of  these  cases  which  it  is  necessary  was  attributable  to  the  culpable  negli- 
to  cite  is  that  of  Chippendale  v.  The  genoe  of  the  company's  servants.  A 
L.  &  T.  Railwav  Co.  7  £.  L.  ft  E.  896,  verdict  having  been  found  for  the  plain- 
in  the  Queen  8  Bench.  There  the  tiff,  a  rule  Nin  was  obtamed  for  arrest- 
plaintiff,  who  had  some  cattie  conveyed  ing  the  Judgment.  Upon  the  argument, 
by  a  railway  company,  received  for  the  counsel  in  support  of  the  rule  in- 
them  a  ticket,  which  he  signed,  con-  sisting  that  the  defendants  were  pro- 
taining  the  terms  on  which  the  railway  tectedfrom  all  liability  by  their  notice, 
company  carried  the  cattie.  At  the  Jervis,  C.  J.,  said :  "  Must  they  not  act 
foot  of  the  ticket  there  was  a  clause :  as  common  carriers,  except  so  far  as 
**  N.  B. — This  ticket  is  issued  subject  they  limit  their  liability  by  the  ticket  t 
to  the  owner  undertaking  all  risk  of  It  seems  an  alarming  proposition  to  say 
conveyance  whatever ;  as  the  company  that  they  can  exempt  themselves  from 
will  not  be  liable  for  any  injury  or  ail  liability.  If  they  are  allowed  to  do 
damage,  howsoever  caused,  and  oc-  so  in  respect  of  goods,  why  should  they 
curring  to  live  stock  of  any  description  not  be  able  to  do  it  in  the  case  of  pa^ 
travelog  upon  the  L.  ft  Y.  Railway,  sengers  ?  Supposing  they  were  to  be 
or  in  their  vehicles."  The,  plaintiff  treated  as  gratuitous  bailees,  would  thoT 
saw  the  cattie  put  into  the  truck,  not  be  liable  for  poss  negligence  1' 
During  the  journey  some  of  the  cattle  But  after  taking  time  to  consider,  the 
got  aUuroed  and  broke  out  of  the  track,  rule  was  made  absolute,  Creuweil,  J., 
and  were  injured.  The  truck  was  so  delivering  the  judgment  of  the  court 
defectively  constructed  as  to  be  unfit  in  an  elaborate  opinion.  In  Carr  v  • 
and  unsafe  for  the  conveyance  of  The  L.  &  Y.  Railway  Co.,  the  pUuntiff, 
cattie.  Bddf  that  there  was  no  im-  being  the  owner  of  a  horse,  dehvered  it 
I^ed  stipulation  that  the  truck  should  to  tlM  defendants,  a  railway  company, 
be  fit  for  the  conveyance  of  cattie ;  and  to  be  carried  on  the  railway,  subject  to 
that  tbe  company  were  protected  by  conditions  which  stated  that  the  owners 
the  terms  of  the  ticket  from  liability  to  undertook  all  risks  of  convevanoe 
the  plaintiff  for  the  damage  to  the  whatsoever,  as  the  company  would  not 
cattle.  It  should  be  observed,  how-  be  responsible  for  any  ii\jury  or  dam- 
ever,  that  Erie,  J.,  places  some  stress  age,  however  caused,  accruing  to  live 
upon  the  fact  that  the  ^contract  was  for  stock  of  any  description  travelling  on 
the  carriage  of  live  atock.  He  says:  the  railway.  The  horse  having  been 
''I  tiiink  that  a  limitation,  however  injured  bv  the  horse-box  being  pro- 
wide  in  its  terms,  being  in  respect  of  peDed  against  some  tracks  through  the 
live  stock,  is  reasonable;  for  though  groes  negligence  of  the  company :  ^e/W, 
domestic  animals  might  be  carried  Piatt,  B.,  hesitating,  that  the  company, 
safely,  it  might  be  almost  impossible  to  nnder  the  terms  of  the  contract,  were 
cany  wild  ones  without  i^jurr."  See  not  responsible  for  the  ii^iury.  But 
aleo  Morville  v.  The  Ghreat  Northera  queen,  per  Aldermm,  B.,  whether  the 
BaUway  Co.   10    £.  L.   4  £.   860.  company  would  have  been  reepontUile 
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*  244  pressly  refuse  to  be  bound  hj  it,  and  insist  *  that  his 
baggage  shall  be  carried  under  the  responsibility  which 

if  die  hone  had  been  stolen.  Parke,  occnrring  to  liTe-etock  of  any  de- 
B.,  said:  "The  question  in  this  case  scription,  trayeiling  upon  their  rail- 
turns  upon  the  notice  which  was  given  way.  This,  then,  is  a  contFRct,  by  vir- 
by  the  defendants,  and  which  forms  tne  of  which  the  plaintiff  is  to  stand  the 
the  foundation  of  the  contract  between  risk  of  accident  or  injury ;  and  certainly, 
the  parties.  It  is  plain  that,  since  the  when  we  look  at  the  nature  of  the 
passing  of  the  Carriers  Act,  it  is  com-  things  conveyed,  there  is  nothing  un- 
petent  for  carriers  to  make  a  special  reasonable  in  the  arrangement.  In  the 
contract.  Such  a  contract  was  made  case  of  Austin  v.  The  Manchester, 
in  tliis  case,  and  the  only  question  is  as  Sheffield,  &  Lincolnshire  Railway  Com- 
to  the  meaning  of  that  contract.  Ac-  pany,  16  Q.  B.  600,  the  language  of  the 
cording  to  the  old  cases,  there  was  tiiis  contract  was  different  from  the  present, 
limitation  upon  the  construction  of  but  not  to  any  great  extent.  (His 
carriers' notices,  that  unless  a  carrier  lordship  stated  the  case.)  In  that  case, 
excluded  his  liability  in  express  terms,  the  accident  was  occasioned  by  the 
according  to  the  ordinary  terms  of  the  wheels  not  being  properly  gpreased;  in 
notice,  he  would  be  responsible  for  the  present  case,  the  carriage  that  con- 
gross  negligence.  The  practice  of  a  tained  the  plaintiff 's  horse  was  driven 
carrier  protecting  himself  by  notice,  against  another  carriage.  We  ought 
was  put  an  end  to  by  the  Carriers  Act.  not  to  fritter  away  the  meaning  of  con- 
.  .  .  Prior  to  the  establishment  of  tracts  merely  for  the  purpose  of  making 
railways  the  court  were  in  the  habit  of  men  careful.  That  is  a  matter  that  we 
construing  contracts  between  individU'  are  not  bound  to  correct.  The  legis- 
als  and  carriers,  much  to  the  disadvan-  lature  may,  if  they  please,  put  a  stop  to 
ti^ge  of  the  latter.  Before  railways  contracts  of  this  lund;  but  we  have 
werein  use  the  articles  conveyed  were  nothing  to  do  with  them,  except  to  in- 
of  a  different  description  from  what  terpret  them  when  they  are  made." 
they  are  now.  Sheep  and  other  live  Alaeraon,  B. :  "  The  defendants  in  this 
animals  are  now  carried  upon  railways,  case  undertook  to  carry  the  goods  in 
and  horses  which  were  used  to  draw  question  on  certain  terms.  The  ques- 
rehides  are  now  themselves  the  objects  tion  then  is,  What  are  those  terms  ?  It 
of  conveyance.  Contracts,  therefore,  is  clear  that  they  are  such  as  the  de- 
are  now  made  with  reference  to  the  fendants  might  lawfdUy  make.  It  is 
new  state  of  things,  and  it  is  very  rea-  plain  to  me  that  they  undertook  to 
aonable  that  carriers  should  be  allowed  carry  th^  horse  at  the  risk  of  the  plain- 
to  make  agreements  for  the  purpose  of  tiff.  The  words  are,  '  the  owners  un- 
protecting  themselves  against  the  new  dertaking  all  risk  of  conveyance  wha^ 
risks  to  which  they  are  in  modem  times  soever.'  Now,  under  those  terms,  a 
exposed.  Horses  are  not  conveyed  on  question  might  be  raised,  whether  the 
railways  without  much  risk  and  danger ;  injury  contemplated  was  such  as  must 
the  rapid  motion,  the  noise  of  the  en-  issue  in  ii^ury  to  the  thing  conveyed ; 
gine,  and  various  other  matters  are  apt  so  that  a  doubt  might  arise  whether 
to  alarm  them  and  cause  them  to  do  the  case  of  the  horse  being  stolen  waa 
injury  to  themselves.  It  is,  therefore,  contemplated,  as  under  such  circum- 
very  reasonable  that  carriers  should  stances  the  accident  would  not  issue  in 
protect  themselves  against  loss,  by  mak-  damage  to  the  horse.  But  that  que^- 
ing  special  contracts.  The  question  is,  tion  would  not  arise  here,  as  in  this 
whether  they  have  done  so  here.  The  case  the  horse  itself  has  been  injured, 
jury  have  found  that  the  defendants  The  result  is,  that  if  there  has  been 
have  been  guilty  of  gross  negligence,  gross  negligence  on  the  part  of  the  de- 
and  that  mu^t  be  taken  as  a  fact.  In  fendants,  they  are  protected  against 
my  opinion,  the  owner  of  the  horae  has  liability  by  virtue  of  the  words  of  the 
taken  upon  himself  the  risk  of  convey-  contract."  Piait,  B. :  *'  The  deciara- 
ance,  the  railway  company  being  bound  tion  states  that  the  defendants  were 
merely  to  find  carriages  and  propelling  guilty  of  gross  negligence,  and  that  fad 
power;  the  terms  of  the  contract  appear  was  proved.  The  gravamen  of  the 
to  me  to  show  this.  The  company  say  charge  is  the  gross  negligence.  Now, 
they  will  not  be  responsible  tor  any  undoubtedly,  since  the  establishment 
ixgury  or  damage   (however  cauaed)  of  railways,  new  aul:oects  of  conveys 
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the  law  creates ;  and  if  the  carrier  refoses  to  take  the 
goods,  he  *  will  render  himself  liable  to  an  action.   *  215 

aaoe  haTO  ariflen.  Fonnerly,  horses  used  more  apt  words  than  those  that 
were  seldom  carried,  but  now  they  are  contained  in  this  notice.  With  re- 
are  ordinarilj  conveyed  by  the  trains,  spect  to  the  ailment  of  inconrenience, 
It  is»  therefore,  said,  that  new  stipule-  the  answer  is,  that  we  hare  nothing 
tions  are  necessary  to  guajrd  carriers  to  do  except  to  carry  out  this  con- 
fnm  risks  which  are  incidental  to  this  tract ;  the  parties  concerned,  and  not 
new  mode  of  conveyance.  It  is  su^  ourselves,  are  to  judge  of  the  incon« 
gested  that  the  animal  may  be  alarm^  venience.  If  we  hold  the  carriers  in 
Dv  the  noise  of  the  engine,  by  the  speed  this  case  responsible  for  gross  negli- 
<K  the  carriages,  and  by  various  other  gence,  we  shall  place  them  in  the 
causes ;  and  that  unless  we  take  upon  situation  of  insurers  and  underwriters* 
ooisdves  the  office  of  legislation,  this  There  are,  indeed,  inconveniences  at 
ticket  absolves  the  carriers  from  aU  re-  tending  either  mode  of  constructing 
sponsibility.  I  own  I  am  startled  at  the  contract,  but,  in  my  opinion,  the 
such  a  proposition,  and  considering  the  defendants  are  not  answerable  under 
high  authority  by  which  it  is  supported,  this  contract  for  any  risk  arising  from 
I  feel  I  ought  to  doubt  and  to  distrust  gross  neg^gence."  See  also,  as  to  rea- 
my  own  opinion.  But  I  am  bound  to  sonable  notice,  White  v.  G.  W.  R.  Co. 
say  that  I  am  not  satisfied  that  the  2  C.  B.  (f.  b.)  7 ;  Pianciani  9.  L.  &  S. 
Ungnage  of  this  ticket  absolves  the  W.  R.  Co.  18  C.  B.  226;  and  as  to 
railway  company  from  all  liability  for  such  notice,  and  the  liability  of  car- 
damage.  I  cannot  help  thinking  that  riers  for  animals,  McManns  v,  L.  &  Y. 
the  owner  of  the  goods  never  dreamed  R.  R.  Co.  2  Hurl.  &  N.  693.  In  this 
of  such  a  thing  when  he  signed  this  country,  hoNrever,  it  would  seem  to  be 
oontract  In  truth,  this  accident  had  pretty  neariy,  if  not  quite  settled,  that 
nothing  to  do  with  the  conveyance  of  it  is  incompetent  for  a  carrier,  either 
the  hone.  The  accidents  referred  to  by  notice  or  express  contract,  to  ex- 
are  those  wliich  occur  whilst  the  article  empt  himself  from  liability  for  his  own 
is  in  a  state  of  locomotion.  The  case  negligence  The  stron<TeBt  case  that 
of  gross  negligence,  as  it  seems  to  me,  we  have  seen  to  this  effect  is  the  case 
is  not  pointed  at  by  this  contract."  of  Sager  v.  The  Portsmouth  R.  R.  Co. 
Martin^  B. :  "I  agree  in  opinion  with  81  Me.  228.  There  the  defendants  had 
my  brothers  PotIm  and  Alderson,  This  transported  the  plaintifE  's  horse  from 
is  the  case  of  a  special  contract  which  Boston  to  Portland.  It  was  upon  a 
the  plaintifi*  has  ad<^ted  and  assented  cold  day  in  November.  The  horse  was 
to.  Without  doubt,  at  common  law,  carried' in  an  open  car,  and  suffered 
a  carrier  is  entitled  to  make  a  special  serious  iigury  from  the  exposure  to  the 
contract.  If,  indeed,  he  refuses  to  cold.  This  action  was  brought  to  re- 
carry  goods,  except  on  the  terms  of  a  cover  damages  for  that  injury.  The 
spedal  contract,  he  is  liable  to  an  defendants  introduced  a  paper  signed 
action ;  but  if  he  makes  a  special  con-  by  tlie  plaintiff,  whereby  lie  agreed  to 
trad,  it  must  be  abided  by.  The  Car-  exonerate  the  company  from  all  dam- 
riers  Act  says  that  a  special  contract  age  that  might  happen  to  any  horses, 
may  be  made.  It  is,  then,  our  duty  to  oxen,  or  other  live  stock,  that  he  should 
see  what  contract  the  parties  have  send  over  the  company's  road ;  mean- 
made.  Insurers  are  answerable  for  ing  thereby,  that  he  took  the  risk  upon 
gross  negligence,  and  if  goods  may  be  himself  of  all  and  any  damage  that 
BMored,  others  may  contract  that  they  miffht  happen  to  his  horses,  cattle,  &c. ; 
will  not  be  answerable  for  their  own  and  that  he  would  not  call  upon  said 
gross  negligence.  In  this  case,  the  company  or  any  of  their  agents  for 
langnage  UMd  by  the  parties  cannot  be  any  damage  whatever.  At  the  trial, 
stronger  than  it  is.  I  am  unable  to  the  learned  judge  instructed  the  jury 
say  what  was  passing  in  the  mind  of  that  this  contract  would  not  exempt 
the  owner  of  the  horse.  I  am  to  look  the  company  from  liability  for  their 
only  at  the  terms  of  the  notice,  and  if  own  malfeasance,  misfeasance,  or  neg- 
the  carrier  had  been  desirous  of  pre-  ligence.  And  this  instruction  was  hdd 
paring  a  contract  by  which  he  would  correct.  ShepUy,  C.  J.,  after  speaking 
get  rid  of  his  liability  in  respect  of  of  the  construction  put  upon  notices 
oegbgence,  he  could  not  have  by  the  English  courts,  said:    "The 
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But  if  the  notice  be  only  a  limited  and  qualified  notice, 
*  2-16  and  in  itself  reasonable,  the  *  sender,  having  knowl- 

notices  were  usually  giyen  in  terms  so  tion  of  the  parties,  by  tbe  use  of  the 
general,  that  a  literal  construction  of  language  contained  in  this  last  clause, 
the  contract  thus  arising  out  of  them,  is  then  attempted  to  be  explained  as 
would  have  exonerated  the  carriers  follows :  —  meaning  by  this,  that  we 
from  liability  for  their  own  misfeasance  will  take  the  risk  upon  ourselves  of  aU 
or  negligence,  and  for  that  of  their  and  any  damages  that  may  happen  to 
servants.  Yet  the  well-established  our  horses,  cattle,  &c.  The  meaning  of 
construction  of  them  has  been,  that  damage  happening  to  live  animals  is  to 
the^  were  not  thereby  relieved  from  be  sought.  The  word  *  happen '  is  de- 
their  liability  to  make  compensation  fined  by  the  words,  to  come  by  chance, 
for  losses  thus  occasioned."  The  to  fall  out,  to  befall,  to  come  unexpect* 
learned  judge  then  proceeded  to  an  edly.  An  accident,  or  that  which  nap- 
examination  of  the  authorities ;  and  pens  or  comes  by  chance,  is  an  event 
having  stated  that  the  court  had  for-  which  occurs  from  an  unknown  cause, 
merly  declared  that  the  power  of  car-  or  it  is  the  unusual  effect  of  a  known 
riers  to  limit  the  liability  imposed  cause.  This  will  exclude  an  event 
upon  them  by  law  should  not  be  produced  by  misconduct  or  negligence, 
favored  or  extended,  he  continued  :  for  one  so  produced  is  ordinarily  to  be 
'*  If  a  literal  construction  of  tlie  agree-  expected  from  a  known  cause.  Mis- 
ment  signed  by  the  plaintiff  would  conduct  or  negligence  under  such  cir- 
exonerate  the  defendants  from  losses  cumstances  would  usually  be  produo 
occasioned  by  the  negligence  of  their  tive  of  such  an  event.  Lord  Ellen' 
servants,  it  will  be  perceived  that  it  horeugky  in  the  case  of  Lyon  v.  Melis  (6 
could  not  be  permitted  to  have  that  East,  428),  speaking  of  what  'mayor 
effect  without  a  violation  of  established  may  not  happen,'  expluns  it  as  '  that 
rules  of  construction,  and  without  a  which  may  arise  from  accident,  and 
disregard  of  the  declared  intention  of  depends  on  chance.'  An  iivjury  occa- 
this  court  not  to  extend  the  restriction  sioned  by  negligence,  is  the  effect 
of  the  liability  of  common  carriers,  ordinarily  to  be  expected  as  the  con- 
The  very  great  danger  to  be  antici-  sequence  of  that  negligence,  without 
pated,  by  permitting  them  to  enter  reference  to  any  accident  or  chance, 
into  contracts  to  be  exempt  from  losses  A  correct  construction  of  the  agree- 
occasioned  by  misconduct  or  negli-  ment  will  not  tlierefore  relieve  the  de- 
gence,  can  scarcely  be  overestimated,  fendants  from  their  liability  for  losses 
It  would  remove  the  principal  safe-  occasioned  by  the  misfeasance  or  neg^ 
guard  for  the  preservation  of  life  and  ligence  of  their  servants."  So  in  Reno 
property  in  such  conveyances.  It,  r.  Hogan,  12  B.  Mon.  68,  the  carriers 
however,  requires  no  forced  construe-  received  a  box  of  glass,  with  a  clause 
tion  of  that  agreement,  to  regard  it  as  in  the  bill  of  lading,  that  they  should 
effectual  to  place  the  defendants  in  the  not  be  "  accountable  for  breakage."  On 
position  of  bailees  for  hire,  and  as  not  its  arrival  at' the  place  of  destination, 
exonerating  them  from  liability  for  the  glass  was  found  broken  into  small 
losses  occasioned  by  misfeasance  or  fragments,  which  was  proved  to  have 
negligence.  The  latter  clause,  '  we  been  caused  by  the  gross  negligence  of 
will  not  call  upon  the  railroad  company  the  defendant  or  his  servants.  The 
or  any  of  their  agents  for  any  damages  court,  while  admitting  the  validity  of 
whatsoever,'  considered  without  refer-  the  special  contract,  hdd^  that  its  pro- 
ence  to  the  preceding  language,  would  visions  did  not  apply  to  injuries  arising 
be  sufficiently  broad  to  excuse  them  from  gross  negligence.  Opinions  and 
from  making  compensation  for  losses  dicta  to  the  same  efiect  will  be  found  in 
occasioned  by  wilful  misconduct.  It  Dorr  v.  N.  J.  Steam  Navigation  Co.  4 
is  most  obvious  that  such  could  not  Sandf  136 ;  Stoddard  v.  Tx)ng  Island 
have  been  the  intention ;  and  that  the  Railroad  Co.  6  Sandf.  180 ;  Laing  v. 
true  meaning  and  intention  was,  that  Colder,  8  Penn.  St.  479 ;  N.  J.  Steam 
they  would  not  call  upon  them  for  any  Navigation  Co.  v.  Merchants  Bank,  6 
damage  whatsoever, '  that  may  happen  How.  844  ;  Slocum  o.  Fairchjld,  7  Hill 
to  any  horses,  oxen,  or  any  other  live  (N.  Y.),  292;  Swindler  v.  Hilliard,  2 
stock,  that  we  send  or  may  send  over  Rich.  L.  286  ;  Parsons  o.  Monteath,  18 
said  company's  railroad.'    The  inten-  Barb.  353 ;  Camden  &  Amboy  Railroad 
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edge  of  it,  is  bound  by  it.  Nor  can  he  insist  that  the  car- 
rier shall  receive  and  transport  his  goods  without  refer- 
ence to  it. 

*  In  a  recent  decision  in  New  York,  a  rule  of  law  *  247 
of  much  importance  is  asserted ;  it  is,  that  a  railroad 
company  is  bound  to  *  introduce  improvements  which  *  248 
are  ascertained  to  be  practicable  and  conducive  to 
safety;  and  are  therefore  liable  for  an  injury  caused  by 
neglect  in  not  introducing  them.  («) 

Prom  what  we  have  already  said,  and  from  the  author- 
ities we  have  cited,  it  may  be  inferred,  that  the  right  of  a 
common  carrier  to  limit  his  responsibility  by  a  special  con- 
tract cannot  be  considered  as  settled,  or  clearly  defined. 
The  common  law  makes  a  common  carrier  responsible  for  all 
damage,  excepting  only  that  which  is  caused  by  an  act  of 
God,  or  by  a  public  enemy.  K  this  responsibility  rests  only 
on  usage,  it  disappears,  of  course,  when  the  parties  make  an 
express  contract,  covering  the  same  ground ;  because  usage 
binds  parties  only  on  the  supposition  that  it  entered  into 
their  intention  and  their  contract.  If  this  responsibility  is 
matter  of  positive  law,  —  whatever  be  its  origin,  —  then,  of 
course,  it  cannot  be  evaded  or  modified  at  the  pleasure  of 
the  parties.  And  if  either  of  these  grounds  were  taken, 
no  question  would  remain.  But  neither  of  them  is 
taken.  *  For  a  time,  some  courts  were  disposed,  as  *  249 
we  have  seen,  to  hold  the  responsibility  of  a  common 
carrier  to  be  determined  by  law,  and  to  be  beyond  the  reach 
of  contract.  But  it  is  not  so  now.  It  is  held,  that  his  re- 
sponsibility rests  upon,  and  is  preserved  by,  "  public  policy ; " 
and  then  the  difficult  questions  come.  What  is  this  policy, 
what  is  its  obligation,  and  to  what  extent  does  it  admit  of 
modification  by  the  contract  of  the  parties  ? 

Co.    V.    Baldauf,    16    Penn.    St.    67 ;  ft  E.  866.  —  In  England  it  has  been 

PennsylT.  R.  R.   Co.  v.   McCloskey's  held,   after   much   consideration,  that 

Admr.  28  Penn.  St.  526.    See  also  the  notices  published  in  pursuance  of  the 

notes  of  the  learned  American  editors  Carriers  Act,  if  not    complied  with, 


to  Austin  V.  The  M.  S.  &  L.  Railway    exempt  the  carrier  from  liability  for 

~J.  B.    gross  negWg 
454 ;  and  Carr  v.  Tlie  L.  &  T.  Railway    Q.  B.  646.    See  also  Owen  r.  Burnett, 


Co.  11  E.  L.  &  E  506;  b.  c.  10  C.  B.    gross  negligence.     Hinton  r.  Dibbin,  2 


Co.  14  id.  840,  7  Exch.  707.     See  also  2  Cr.  &  M.  858. 

Shaw  17.  York  and  North  Midland  Rail-  {s)  Smith  v.  New  York  &  HarL  R 

way  Co.  13   Q.    B.  858 ;  MoryiUe  v.  R.  Co.  19  N.  T.  127. 

Great  Northern  Railway  Co.  10  £.  L. 
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We  apprehend  that  the  difficulty  of  the  question,  as  to  the 
obligation  of  the  common  carrier,  after  notice  and  contract^ 
arises  from  the  extreme  uncertainty  of  the  principle  thus 
brought  to  its  determination.  Any  thing  more  indistinct, 
undefined,  and  incapable  of  certainty  or  imiformity,  than  the 
requirement  of  ^'public  policy,"  can  hardly  be  imagined. 
Of  late  years  this  principle  is  invoked  with  increasing  fre- 
quency ;  and  sometimes,  at  least,  seems  to  be  made  use  of 
as  authority  for  deciding  in  whatever  way  the  court  thinks 
would,  on  the  whole,  be  most  useful.  It  need  not  be  said, 
that  such  use  of  such  a  principle,  must  diminish  greatly  the 
certainty  and  uniformity  of  law. 

The  cases  in  which  public  policy  conflicts  with  the  con- 
tract of  the  common  carrier,  may  be  reduced  to  three 
classes. 

In  one,  the  carrier  exempts  himself  from  liability  for  all 
injuries  which  can  in  no  way  be  attributed  to  his  own  negU- 
gence  or  wrong-doing. 

In  another,  this  exemption  covers  all  liabilities  whatever, 
including  not  only  the  negUgenoe,  but  the  wilful  tort  or 
defaidt  of  the  carrier  or  his  servants. 

In  the  third,  the  contract  exempts  the  carrier  from  liability 
tor  »,  a»,.g,  not  «^j  «.«L  by  hi.  own  neglig«Z 
but  leaves  him  Uable  for  that. 

We  think  the  decisions  and  the  reasons  for  them  woidd 
now  permit  the  carrier  to  exempt  himself  by  contract,  or  by 
notice  equivalent  to  contract,  from  any  liability  for  damage 
not  caused  by  his  negligence  or  default. 

Then  we  think  that  he  cannot  protect  himself  from  a  lia- 
bility for  the  consequences  of  wilful  default  or  tort,  as,  for 
example,  embezzlement  or  wanton  destruction  of  the.  prop- 
erty by  himself  or  his  servants.  Upon  the  question  whether 
he  may  exempt  himself  from  all  liability  for  the  con- 
*  250  sequences  of  the  mere  negligence  of  *  himself  or  his 
servants,  we  are  inclined  to  think  that  the  present 
weight  of  authority  would  not  permit  him  to  do  so.  This  is 
indeed  expressly  prohibited  by  the  recent  English  Railroad 
Traffic  Act.  It  cannot,  however,  be  denied  that  the  law  doe$ 
permit,  in  some  cases,  contracts  of  this  kind.  Thus,  insur- 
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ance  against  fire,  has  been  repeatedly  held,  as  we  show  in  oni 
chapter  on  that  subject,  to  be  intended  and  to  operate  as  an 
insurance  against  damage  caused  by  the  negligence  of  the 
insured  himself,  his  family  or  his  servants. 

In  a  late  case  in  West  Virginia  it  was  held  that  a  carrier 
might,  by  sufficiently  definite  terms,  exonerate  himself  from 
liability  for  his  own  negligence,  however  gross,  confining  his 
liability  to  fraud  or  other  Avrong-doing.  («»)  At  about  the 
same  time  it  was  held  in  Kansas,  in  Mississippi,  in  Pennsyl- 
vania, Illinois,  and  Indiana,  that  the  carrier  could  not  so 
exempt  himself  from  liability  for  loss  caused  by  his  negli- 
gence. («<)  The  law  of  these  last  cases  is  in  much  better 
conformity  with  the  weight  of  authority.  Thus,  it  is  held 
that "  taken  on  owner's  risk,"  (^su)  or  "  at  owner's  risk  of 
fire,"  («v)  or  with  the  stipulation,  "  valued  under  fifty  dol- 
lars unless  otherwise  herein  stated,"  (m^)  did  not  exempt 
the  company  from  liability  for  negligence.  Indeed,  the  prin- 
ciple running  through  the  cases  seems  to  be,  that  any  notice 
can  afiPect  the  carrier  only  as  insurer,  leaving  lus  liability  for 
negl^ence  wholly  unaffected.  On  this  ground,  a  notice  that 
the  goods  would  be  carried  in  an  uncovered  car,  would  not 
discharge  the.  carrier,  if  it  was  negligence  so  to  carry 
them ;  (»y)  and  where  horses  were  carried,  with  the  strongest 
stipulation  against  the  carrier's  liability  for  negligence,  it 
was  held,  that  the  company  were  stiU  liable  for  not  providing 
sufficient  cars ;  (««)  where  one  having  **  a  drover's  pass," 
paying  no  fare,  and  the  pass  expressly  stipulating  against  lia- 
bility for  negligence,  was  injured  by  negligence,  it  was  held, 

(m)  Baltimore,  &c.  R.  B.  Co.  p.  Rath-  ham  v.  Camden  R.  R.  Co.  65  Penn.  St. 

bone,  1  West.  Va.  87.  68 ;  EvansTUle  R.  R.  Co.  v.  Yoang,  28 

(M)  Kallman  v.  United  States  Ex-  Ind.  616. 

prow  Co.  8  Kan.  206;  Southern  Ex-  (su)  Mobile,  &c.  R.  R.  Co.  v.  Jarboe, 

press  Co.  r.  Moon,  89  Miss.  822.    The  41  Ala.  644 ;  Penn.  R.  R.  Co.  i;.  Books, 

■ame  doctrine  is  implied  in  Rooth  v.  67  Penn.  St.  889. 

KorthEastemR.R.  Co.  Law  Rep.  2Ez.  {sv)  Leverinff  v.  Union  Transporta- 

173 ;  Lackawanna  R.  R.  Co.  v.  Chene-  tion,  &c.  Co.  42  Mo.  88. 

with,  62  Penn.  882;  PennsjWania  R.  {no)  Omdorff  r.  Adams  Ex.  Co.  8 

R.  Co.  V.  Henderson,  61  Penn.  816 ;  Bush,  194. 

Illinois  R.  R.  Co.  v.  Read,  87  111.  484.  (sy)  Montgomery,  &c.  R.  R.  Co.  v. 

In  this  last  case  it  was  a  free  ticket  on  Edmonds,  41  Ala.  667. 

which   the  notice  was  written.     See  (k)  Hawkiiis  v.  Great  Western  R. 

also  American  Express  Co.  v.  Sands,  R.  Co.  17  Mich.  67 ;  Indianapolis,  fto. 

66  Penn.  St.  140 ;  Stedman  v.  Western  R.  R.  Co.  r.  AUen,  81  Ind.  894 ;  Michi' 

Tiansportatioa  Co.  48  Barb.  97 ;  Fam-  gan,  &c  v.  Beaton,  id.  897. 
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that  he  was  not  a  gratuitous  passenger,  and  the  company 
were  liable.  («a) 

A  condition  that  the  carrier  should  be  liable  for  no  loss 
unless  a  claim  were  made  within  thirty  days  from  the  date 
of  the  receipt,  was  held  unreasonable  and  void.  («5) 

When  an  owner  of  live  freight  contracted  with  a  railroad 
company  to  release  them  from  all  claims  but  those  arising 
from  gross  negligence,  it  was  held  that  proof  of  collisions, 
&c.,  was  not  enough  to  maintain  the  action,  without  direct 
proof  of  gross  negligence.  («(?) 

Recently,  in  England,  one  whose  goods  were  injured  by 
the  negligence  of  the  servants  of  a  common  carrier  (where 
notice  had  been  given),  brought  his  action  therefor.  The 
judge  who  tried  the  case  at  Ni9i  Priua  decided  offainst  the 
liability  of  the  carrier ;  then  a  majority  of  the  Queen's  Bench, 
in  banco,  decided  against  the  carrier ;  then  a  majority  of  the 
judges  in  the  Exchequer  Chamber,  confirmed  the  decision  of 
the  Queen's  Bench ;  then  it  went  to  the  House  of  Lords,  and 
a  majority  of  the  judges,  all  of  whose  opinions  were  asked  by 
the  House  of  Lords,  confirmed  the  decision  of  the  Exchequer 
Chamber.  And  then  a  majority  of  the  House  of  Lords,  re- 
versed the  decision  of  the  Exchequer  Chamber,  and 
*  251  held  the  carrier  liable,  (t)    We  *  give  an  abstract  of 

(ta)  Cleveland,  &c.  R.  R.  Co.  r.  Cur-  tiff's  agent  that  the  rate,  if  iminsured, 

ran,  19  Ohio,  21.  would  be  568. ;  but  if  insured  it  would 

{sb)  Adams  Express  Co.  v.  Reasan,  be  10  per  cent  on  the  declared  value  in 

29  Ind.  21.    See  also  Harrison  v,  Lon-  addition.    Plaintiff's  agent  afterwjurds 

don,  &c.  R.  R.  Co.  2  B.  &  S.  122.  by  letter  directed  the  company  to  for- 

(«c)  Bankard  v.  Baltimore  &  Ohio  ward  the  marbles  "  not  insured,"  and 

R.  R.  Co.  84  Md.  197.  they  were  forwarded  accordingly,  and 

(t)  Peek  V.  North  S.  Railway  Co.  4  when  delivered  were  injured  by  ex- 
B.  &  S.  1005.  The  plaintiff  sent  three  posure  to  rain.  The  defendants 
marble  chimney-pieces  to  the  station  pleaded  that  they  carried  the  goods 
of  the  defendants,  to  be  forwarded  to  by  a  special  contract  under  the  Rail- 
London,  and  told  the  carter  to  ask  way  Traffic  Act  (17  ft  18  Vict.  c.  81,  § 
what  the  insurance  would  be,  the  com-  7).  The  case  was  first  tried  before 
pany  having  previously  sent  a  printed  ErUy  J.  (Q.  B.),  who  held  the  company 
notiee  to  plaintiff's  agent,  that  the  discharged  from  liability.  The  plain- 
company  would  receive  and  forward  tiff's  counsel  obtained  a  rule  on  the 
goods  only  subject  to  conditions,  one  defendants  to  show  cause,  —  and  the 
of  which  was  that  they  would  not  be  court  of  Queen's  Bench  (Lord  Camp" 
responsible  for  loss  or  injury  to  any  bell,  C.  J.,  and  Cramptoftf  J.,  against 
marbles  unless  declared  and  insured  Erie,  J.,  dissenting),  made  the  rule  ab- 
according  to  their  value.  The  com-  solute.  On  appeal  to  the  Exchequer 
pany's  clerk  told  the  carter,  they  could  Chamber,  the  judges  (  WiUiamty  J.» 
not  tell  what  the  insurance  would  be  dissenting)  reversed  the  judgment  of 
unless  the  value  of  tiie  marbles  was  the  Queen's  Bench.  The  case  wat 
vtated,  acd  afterwards  told  the  plain-  then  appealed  to  the  House  of  Lordf. 
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this  case  in  a  note,  although  little  can  be  learned  fix>m  it 
but  the  extreme  difficulty  of  the  question. 

*  The  question  has  arisen,  whether,  where  a  reason-  *  252 
able  and  legal  notice  has  been  given  to  the  sender, 
there  still  rests  on  the  carrier  the  obligation  of  a  special  in- 
quiry ;  so  that  without  such  inquiry  the  sender  may  transmit, 
or  the  passenger  may  take,  his  goods  in  silence,  and  have  them 
covered  by  the  same  responsibility  as  if  he  had  complied  with 
the  notice,  and  had  stated  the  extra  value  of  the  goods,  and 
paid  the  extra  price.  We  cannot  doubt  that  the  weight  of 
authority,  as  of  reason  and  of  justice,  is,  that  such  notice  makes 
such  inquiry  unnecessary,  and  that  the  owner  of  the  goods 
would,  in  such  case,  be  considered  either  as  taking  the  risk 
upon  himself,  or  as  endeavoring  to  cast  it  fraudulently  upon 
the  carrier.  Qu) 

The  Lords  calling  on  the  judges,  goods,  or  things,  and  the  amount  of  the 
BtarMum,  J.,  and  Cockhum,  J.,  gave  if^ury  done  thereto,  shall  in  all  cases  be 
opinions  in  ikvor  of  the  plaintiff;  upon  the  person  claiming  compensation 
Willes,  J.,  Martin^  B.,  Williams,  J.,  for  such  loss  or  ii^ury ;  provided  also 
PoUodi,  C.  B.,  for  the  defendants,  that  no  special  contract  between  such 
Then  the  House  of  Lords  reversed  the  company  and  any  other  parties  respect- 
judgment  of  the  Exchequer  Chamber,  ing  the  receiving,  forwarding,  ana  de> 
The  case  turned  very  much  upon  the  livery  of  any  animals,  articles,  goods, 
construction  of  the  statute  above  men-  or  things,  as  aforesaid,  shall  be  binding 
tioned,  which  is  as  follows :  "  Every  on,  or  affect  any  such  party,  unless  the 
such  (Railroad)  company  as  aforesaid  same  be  signed  by  him,  or  by  the  per> 
shall  be  liable  for  the  loss  of,  or  for  son  delivering  such  animals,  artides, 
any  injury  done  to  any  horses,  Ac.,  or  goods,  or  things,  respectively,  for  car- 
lo any  articles,  goods,  or  things  in  the  riage ;  provided  also  that  nothing  here- 
receiving,  forwarding,  or  delivering  in  contained  shall  alter  or  affect  the 
thereof,  occasioned  by  the  neglect  or  rights,  privileges,  or  liabilities  of  any 
default  of  such  company  or  its  ser-  such  company,  under  the  said  act  ( 11 
TanU,  notwithstanding  any  notice,  Geo.  IV.  &  1  Will.  IV.  c.  68),  with 
condition,  or  declaration  made  and  respect  to  articles  of  the  descriptions 
given  by  such  company  contrary  there*  mentioned  in  the  said  act."  In  a  later 
to,  in  any  wise  limiting  such  liability,  case,  certain  conditions  of  carriage 
every  such  notice  being  hereby  de-  were  declared  void,  because  unreason- 
dared  null  and  void ;  provided  always,  able,  although  expressly  agreed  to. 
that  nothing  herein  contained  shall  be  Gregory  v.  West  Midlana  R.  R.  Co.  2 
construed  to  prevent  the  said  companies  Hurl.  &  Colt.  944. 
from  making  such  conditions  with  re-  (u|  It  would  be  of  no  avail  for  a  car^ 
spect  to  the  receiving,  forwarding,  and  rier  to  publish  a  notice  if  he  was  stiU 
delivery  of  any  of  the  said  animals,  bound  to  make  a  spedal  inquinr ;  for 
artides,  goods,  or  things,  as  shall  be  tliis  he  may  do  without  publishing  a 
adjudged  by  the  court  or  judge  before  notice,  and  the  bailor  must  inform  him 
whom  any  question  relating  thereto  correctly,  at  his  peril.  That  a  notice 
shall  be  tried,  to  be  just  and  reason-  brought  to  the  knowledge  of  the  bailor 
able,  provided  always,  that  no  greater  dispenses  with  any  ftirther  inquiry,  see 
damages  shall  be  recovered  for  the  loss  Batson  v.  Donovan,  4  B.  &  Aid.  21 ; 
of,  or  for  injury  to.  any  such  animals.  Marsh  v.  Home,  6  B.  &  C.  822;  Duff  v. 
beyond  the  sums  hereinafter  mentioned,  Budd,  8  Br.  &  B.  177 ;  Harris  r.  Pack- 
ftc. ;  provided,  also,  that  the  proof  of  wood,  8  Taunt.  254 ;  Bodenham  v. 
the  value  of  such  animals,   articles,  Bennett,  4  Price,  81 ;  Gamett  v.  WU 
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*  253  *  There  may  be  other  special  agreements  between 
the  carrier  and  his  passengers ;  and  there  seems  to  be 
some  tendency  to  construe  them  precisely,  if  not  strictly. 
Thus,  one  who  buys  a  ticket  entitling  him  to  a  through  pas- 
sage for  a  reduced  price,  cannot  require  the  railroad  (or 
other  carrier)  to  take  hun  up  at  an  intermediate  point,  if  he 
chooser  to  stop  at  one.  (a) 

Horse  railroads  have  been  recently  introduced  in  our  larger 
cities,  and  are  now  common.  In  the  cases  cited  below,  in* 
teresting  questions  are  considered  in  reference  to  the  au- 
thority of  municipal  governments  to  permit  their  use  of 
highways,  and  the  construction  of  acts  exercising  this  au- 
thority, (i)  They  are  undoubtedly  common  carriers  of  pad- 
sengers,  and  their  rights  and  obligations,  as  such,  must  be  much 
the  same  with  those  of  the  ordinary  railroad  companies. 

Ian,  6  B.  &  Aid.  68 ;  Sleat  v,  Fagg,  id.  There  was  a  notice  printed  on  the  hack 
842.  But  see  the  remarks  of  Branson^  of  the  passage-ticket  given  to  the  plain- 
J.,  contra,  in  HoUister  v.  Nowlen,  19  tiff,  that  the  defendants  would  not  be 
Wend.  284.  So  under  the  Carriers  resppnsible  beyond  a  specified  sum; 
Act,  it  is  hM  to  be  the  duty  of  the  but  no  other  notice  waa  ^ven,  nor  waa 
sender  of  goods  therein  enumerated,  her  attention  called  to  this.  Held,  that 
and  ezceeduig  j£10  in  value,  to  take  the  if  a  common  carrier  can  limit  his  re- 
initiative  by  giving  notice  to  the  car-  sponsibility  in  this  way,  it  must  be 
rier  of  their  value  and  nature,  in  order  dearly  shown  that  the  other  party  is 
to  charge  the  latter  in  respect  to  their  fiilly  mformed  of  the  terms  and  effect 
loss ;  and  this  whether  tne  goods  be  of  the  notice ;  and  that  the  facts  in  tliis 
delivered  at  the  office  of  the  carrier  or  case  did  not  furnish  that  certain  notice 
not.  Baxendale  v.  Hart,  9  E.  L.  &  £.  which  must  be  given  to  exonerate  such 
606,  6  id.  468,  6  Exch.  769.— But  the  carrier  from  his  liabiUty.  ThU  ques- 
carrier  will  be  held  to  very  strict  proof  tion  is  put  an  end  to  in  England  by  the 
that  the  notice  was  brought  to  the  Carriers  Act,  the  mere  publication  in 
knowledge  of  the  bailor.  HoUister  v,  pursuance  of  the  statute  being  held  to 
Nowlen,  10  Wend.  284 ;  Brooke  v.  Pick-  be  constructive  notice  to  all.  Baxen- 
wick,  4  Bing.  218 ;  Bean  v.  Green,  8  dale  v.  Hart,  9  £.  L.  &  E.  606,  6  id. 
Fairf.  422;  Riley  v.  Home,  6  Bing.  468,  6  Exch  769.  —  So  the  notice  must 
217 ;  Clayton  v.  Hunt,  8  Camp.  27 ;  be  clear  and  explicit,  and  if  ambiguous, 
Cobden  v.  Bolton,  2  id.  108 ;  Butler  v.  will  be  construed  against  ^e  carrier. 
Heane,  id.  415 ;  Kerr  v.  Willan,2Stark.  Beckman  v.  Shouse,  6  Rawle,  179; 
68 ;  Davis  v,  WiUan,  id.  279.  In  Cam-  Camden  &  Amboy  Raib-oad  Co.  v.  Bal- 
den &  Amboy  Railroad  Co.  v,  Baldauf,  dauf ,  16  Penn.  St.  67 ;  Baniey  v.  Pren- 
16  Penn.  St.  67,  where  the  notice  was  tiss,  4  Har.  &  J.  817.  So  if  there  are 
in  the  English  language,  and  the  paa-  two  notices,  he  will  be  bound  by  the 
senger  was  a  German,  who  did  not  one  least  beneficial  to  him.  Cobden  v. 
un<&ratand  ,  English,  it  was  held  in-  Bolton,  2  Camp.  108;  Munn  v.  Baker, 
cumbent  on  the  carrier  to  prove  that  2  Stark.  256. 

the  passenger  had  actual  knowledge  of  (a)  Cheney  v.  B.  &  M.  R.  R.  Co.  11 

the  limitation  in  the  notice.    But  the  Met.  121. 

strongest  case  to  be  found  upon  this  (6)  Musser  v,  Fairmount   &   Arch 

pmnt  is  that  of  Brown  v.  Eastern  Rail-  Street  R.  Co.  7  Am.  Law  Reg.  284; 

road  Co.  11  Cush.  97.    This  was  an  State  of  New  York  v.  Mayor,  fto.  of 

action  of  assumpsit  for  lost  luggage.  New  York,  8  Duer,  119. 
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SECTnON   XVL 


OF  FfiATID. 


All  fraud,  or  wilful-  misrepresentation,  or  intentional  con« 
oealment,  on  the  part  of  the  sender  of  goods,  or  of  the  pas- 
senger, extinguishes  the  liability  of  the  common  carrier,  so 
far  as  it  is  i^ected  by  such  misconduct ;  and  this  must  be 
equally  true  whether  the  fraud  consists  in  the  disregard  of  a 
notice,  or,  where  there  is  no  notice,  in  an  intention 
to  cast  upon  the  carrier  *  a  responsibity  which  he  is  *  254 
not  obliged  to  assume,  which  he  does  not  know  of, 
and  against  which  he  cannot  therefore  take  the  proper  pre- 
cautions, (tf) 

Indeed,  the  principle  that  the  carrier  is  bound  only  by  a 
responsibility  which  he  knows  and  can  provide  for,  seems  to 
be  the  principal  cause  of  a  recent  modification  of  his  liability 
in  respect  to  the  baggage  of  a  passenger,  which  appears  now 
to  be  quite  well  settled.  It  may  be  stated  thus :  the  common 
carrier  of  passengers  is  not  liable  as  such  for  the  loss  of  their 
baggage,  beyond  that  amount  which  he  might  reasonably 
suppose  such  passenger  would  carry  with  him ;  nor  for  prop- 
erty such  as  is  not  usually  included  within  the  meaning  of 
baggage.  Thus,  not  for  goods  carried  by  way  of  merchan- 
dise ;  (d)  nor  for  a  larger  sum  of  money  than  the  passenger 

(c)  Gibbon  o.  Paynton,  4  Burr.  229S ;  to  make  bargains  fbr  the  sale  of  jroods. 
Kenrig  o.  Eggleston,  Aleyn,  98 ;  Tyly  Bat  in  Porter  v.  Hildebrand,  14  Penn. 
V.  Morrice,  Cafftfa.  486 ;  Anon,  cited  by  Si.  129,  where  the  plaintiff  was  a  ear> 
Hale,  C.  J.,  in  Morse  v.  Slue,  1  Vent,  penter,  moving  to  the  State  of  Ohio» 
238;  Tiicfabame  v.  White,  1  Stra.  146.  and  his  tronk  contained  carpent^t 
.^jid  see  Batson  v.  DonoTan,  4  B.  A  tools  to  the  value  of  1^,  which  the  jury 
Aid.  22.  found  to  be  the  reasonable  tools  of  a 

(d)  Therefore  the  word  "  baggage "  carpenter,  it  was  held,  that  he  was  en- 
has  been  held  not  to  include  a  trunk  titled  to  recover  their  value.  See  also 
containing  valuable  merchandise  and  D wight  v.. Brewster,  1  Pick.  60;  Beck- 
nothing  ^e,  although  It  did  not  appear  man  v.  Shouse,  6  Rawle,  179 ;  Bomar 
that  the  plaintiff  had  any  other  trunk  v.  Maxwell,  9  Humph.  621 ;  Great 
with  him.  Pardee  v.  Drew,  26  Wend.  Northern  Railway  Ck).  v.  Shepheiil,  9 
469.  So  in  Hawkins  r.  Hoffman,  d  HiU  £.  L.  &  £.  477, 14  id.  867,  8  £zoh.  SO; 
(N.  Y.),  686,  it  was  heid,  that  the  term  Mad  River  and  Lake  Erie  Railroad  Go. 
"  baggage  "  did  not  embrace  samites  v.  Fulton,  20  Ohio,  818 ;  Smith  v.  Bm- 
of  merchandise  carried  by  a  passenger  ton,  &c.,  R.  R.  Go.  44  N.  H.  826. 

Id  a  trunk,  with  a  view  of  enabling  him 
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might  reasonably  take  on  such  a  journey  for  his  ex- 
penses, (e)    But  there  may  be  *  special  articles,  as  fish-  *  255 
ing  gear,  or  sporting  apparatus,  which  one  carries  for  his 
amusement ;  (/)  and  in  these  and  other  cases  it  may  often 

(e)  Thus,  in  the  case  of  Orange  there  will  be  money  with  the  baggage. 
Count}'  Bank  v.  Brown,  9  Wend.  86,  it  and  will  not  therefore  be  put  upon  his 
was  held,  that  the  owner  of  a  steamboat  guard.  But  surely  a  earner  may  very 
used  for  carrying  passengers,  was  not  naturally  understand  and  expect,  that 
liable  for  a  tnmk,  containing  upwards  a  passenger  will  place  his  money,  for 
of  $11,000  in  bank-bills,  brought  on  expenses,  or  some  part  of  it,  in  his 
board  by  a  passenger  as  bagga^,  the  trunk,  instead  of  carrying  it  all  about 
object  being  the  transportation  of  his  person ;  he  certainly  might  as  nat- 
money.  And  in  Hawkins  v.  Hofifaian,  uraliy  expect  this  as  that  there  would 
6  Hill  (N.  Y.),  686,  it  was  doubted  by  be  jewels  or  a  watch  in  a  travelling 
BroMon,  J.,  whether  money  to  pay  trunk,  for  which  articles  a  carrier  has 
travelling  expenses  could  be  included  been  held  responsible.  The  passenger 
within  the  term  baggage.  "  Men,"  is  not  bound  to  give  notice  of  the  con- 
says  he,  "  usually  carry  money  to  pav  tents  of  his  trunk,  unless  particular  in- 
their  travelling  expenses  about  their  quiry  be  made  by  ilie  earner.  But  it 
persons,  and  not  m  their  trunks  or  must  be  fully  understood  that  money 
boxes;  and  no  contract  can  be  im-  cannot  be  considered  as  baggage,  ex- 
plied  beyond  such  things  as  are  usually  cept  such  as  is  bona  Jide  taken  for 
carried  as  baggage.  It  is,  however,  travelling  expenses  and  personal  use, 
well  settled  that  a  traveller  may  carry,  and  to  such  reasonable  amount  only  as 
as  a  part  of  his  baggage,  a  reasonable  a  prudent  person  would  deem  neoes- 
amount  of  money  to  pay  his  expenses,  sary  and  proper  for  such  purpose.  But 
Thus,  in  Jordan  v.  Fall  River  Railroad  money  intended  for  trade,  or  business, 
Co.  6  Cush.  69,  it  was  held,  that  com-  or  investment,  or  for  transportation,  or 
mon  carriers  of  passengers  are  respon-  any  other  purpose  than  as  above  stated, 
sible  for  money  bona  fidt  included  in  cannot  be  regarded  as  baggage."  See, 
the  baggage  of  a  passenger,  for  travel-  to  the  same  effect,  Weed  v.  S.  &  S. 
ling  expenses  and  personal  use,  to  an  Railroad  Co.  19  Wend.  6S4 ;  Bomar  v. 
amount  not  exceeding  what  a  prudent  Maxwell,  9  Humph.  621 ;  Johnson  o. 
person  woul4  deem  proper  ana  neces-  Stone,  11  Humph.  419;  The  Ionic,  6 
saiy  for  the  purpose.  And  Fletchv,  J.,  Blatchf.  C  C  688.  This  case  holds, 
after  a  critical  examination  of  the  case,  that  a  gold  watch  and  chain,  gold  oma- 
said :  "  Upon  consideration  of  the  ments  for  presents,  and  American  coin, 
whole  subject,  and  referring  to  the  are  not  "luggage."  See  also  Dunlap 
cases,  the  court  have  come  to  the  con-  v.  International  R.  R.  Co.  98  Mass. 
elusion,  that  money,  bona  fide  taken  for  871. 

travelling  expenses  and  personal  use,  [f)  "  If  one  has  books  for  his  instnio- 
may  properly  be  regarded  as  forming  tion  or  amusement  by  the  way,  or  car- 
a  part  of  a  traveller's  baggage.  The  ries  his  gun  or  fishing  tackle,  they  would 
time  has  been,  in  our  country,  when  undoubtedly  fidl  within  the  term  bag- 
the  character  and  credit  of  our  local  gage,  because  they  are  usually  carried 
currency  were  such,  that  it  was  ex-  as  such."  Per  Branson,  J.,  in  Hawkins 
pedient  and  needfUl,  for  persons  travel-  v.  Hofifaian,  6  Hill  (N.  Y.),  686.  So  in 
Ung  through  different  Sutes,  to  pro-  Brooke  v,  Pickwick,  4  Bing.  218,  and 
vide  themselves  with  an  amount  of  McGill  v.  Rowand,  8  Penn.  St.  461, 
specie,  which  could  not  conveniently  be  carriers  were  held  responsible  for  ladies'  - 
carried  about  the  person,  to  defray  trunks  containing  apparel  and  jewels, 
travelling  expenses.  But  even  if  bills  So  in  Woods  v.  Devin,  18  111.  746,  a 
are  taken  for  this  purpose,  it  may  be  common  carrier  of  passengers  was  heUl 
convenient  and  suitable  that  they  liable  for  the  loss  of  a  pocket-pistol  and 
should  be,  to  some  amount,  placed  in  a  pair  of  duelling  pistols,  contained  in 
a  travelling  trunk,  with  other  necessary  a  carpet-bag  of  a  passen^^er,  which  was 
articles  for  personal  use.  This  would  stolen  out  of  the  possession  of  the  car- 
seem  but  a  reasonable  accommodation  rier.  And  in  Jones  v.  Voorhees,  10 
to  the  traveller.  It  has  been  objected,  Ohio,  146,  it  was  hdd,  that  a  gold  watch 
that  the  carrier  will  not  expect  that  of  the  raliw  of  ninety-five  dolUui»  wm 
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be  very  difficult  to  draw  the  line  between  what  would  come 
within  the  liability  of  the  carrier,  and  what  would  not.  The 
question  would  not  only  be  materially  a£Eected  by  circum- 
stances, but  is  one  of  those  upon  which  different  individuals 
would  be  very  likely  to  differ ;  and  it  is  perhaps  impossible 
to  fix  upon  any  thing  like  a  definite  standard.  But  the  prin- 
ciple is  plain  enough,  and  the  reason  and  justice  of  it  are 
undeniable.  And  the  difficulty  in  the  application  of  the 
principle,  whether  by  the  court  or  by  the  jury,  is  of  a 
kind  which  must  often  occur  in  *  the  administration  *  256 
of  the  law.  It  must  always  be  a  question  of  mixed 
law  and  fact,  where  the  court  state  the  principle,  and  illus- 
trate its  bearing  upon  the  case  at  bar,  as  they  see  fit,  and  the 
jury  apply  the  principle  so  stated  as  they  best  can. 

A  passenger  in  a  raih*oad  train,  may  consider  one  who  takes 
charge  of  the  baggage,  on  arrival  at  a  place,  as  the  agent  of 
the  company,  and  notice  to  him  concerning  the  baggage  is 
notice  to  the  company.  (jQT) 

We  have  treated  of  steam  railway  companies  ;  but  in  most 
of  our  large  cities  there  are  now  horse-railroads.  A  few  cases 
have  arisen  concerning  their  rights  and  liabilities.  It  seems 
that  the  iron  rails  laid' by  such  a  company  in  a  public  street 
are  still  their  property,  and  another  company  authorized  to 
lay  a  track  in  the  same  direction  for  a  part  of  their  route, 
have  no  right  to  pass  over  their  rails,  (^fg) 

A  regulation  by  such  a  company  that  passengers  shall  not 
get  off  or  on  their  cars  by  the  front  platform,  is  held  to  be 
reasonable ;  and  one  knowing  the  rule,  and  injured  while  vio- 

a  part  of  a  traveller's  baggage,  and  his  Pannelee  v.  Fischer,  22  lU.  212,  it  is 
trunk  a  proper  place  to  carry  it  in.  But  laid  down,  that  damages  may  be  ••• 
see  Bomar  o.  Maxwell,  9  Humph.  621,  sessed  for  such  articles  of  necessity  and 
where  the  plaintiff's  trunk  contained  oonTenienoe  as  passengers  usually  carry 
"  a  silrer  watch,  worth  about  thirty-  for  personal  use,  eomf ort,  instruction, 
flTedoUars;  also,  medicines,  handcuin,  amusement,  or  protection,  having  re- 
locks,  &c.,  worth  about  twenty  dollars,"  ^^ard  to  the  len^h  and  object  of  their 
and  the  court  said :  "  The  watch  al*  journeys ;  and  m  Davis  v.  Mich.  8.  A 
leged  to  have  been  in  the  trunk,  clearly  N.  Ind.  R.  R.  Co.  id.  278,  it  was  hM^ 
dMs  not  fail  within  the  meaning  of  the  that  a  revolver  is  included  in  personal 


term  baggage ;  and  much  less  the  hand*    baggage. 

■  (ff)  ' 

usually  constitute  part  of  a  gentleman's        {fg)  Jeney  City,  4c.  R.  R.  Co.  «• 


cu(&,  locks,  &c. ;  these  certainly  do  not       Jlf)  Ouimit  v.  Henshaw,  86  Vt.  dO& 


wardrobe,  nor  is  it  perceived  how  they    Jersey  City,  Ac  R.  R.  Co.  20  N.  J.  £q. 
are  necessary  to  his  personal  comfort    61. 
an  a  journey  in  a  stage-coach."    In 
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lating  it,  cannot  hold  the  company  liable,  even  if  permitted 
by  the  driver  to  get  on  in  front,  (/A) 


SECTION  xvn. 

OF  THE  EVIDENGB  OF  LOSS. 

In  regard  to  the  proof  of  the  contents  of  a  passenger's 
trunk,  lost  by,  or  while  in  charge  of,  a  common  carrier,  the 
prevailing  American  authority  holds  that  the  liability  of 
the  carrier  for  »ome  amoimt  having  been  established  aliunde^ 
the  plaintiff  is  a  competent  witness  ex  necessitate^  to  prove  the 
contents  of  his  trunk,  and  their  value,  (ff)  From  the  same 
necessity,  the  wife  of  the  owner  has  been  admitted  to  prove 
the  same  facts.  (A)  But  the  rule  for  the  admission  of  such 
evidence  does  not  extend  further  than  to  the  proof  of  such 
goods  or  baggage  as  being  commonly  carried  in  a  traveller's 
trunk,  may  be  expected  to  be  there,  (t)  In  Massachusetts, 
it  was  formerly  held  that  the  common-law  rule  prevailed,  and 

neither  the  owner  nor  his  wife  could  be  a  witness  in  an 
•  257   action  brought  by  the  owner.  (/)     Such  was  *  the  law 

in  South  Carolina,  (k}  But  a  statute  of  Massachusetts, 
passed  since  the  decision  above  referred  to,  permits  the  plain- 
tiff to  put  in  evidence  in  the  case  a  description  list,  sworn  to 
by  him.  (l) 

(fh)  Bftltimore,  &a  R.  B.  Co.  v.  Uluttrato  almost  the  whole  Uw  con- 
Wilkinson,  80  Md.  224.  cerning  the  liability  of  the  carrier  for 

(g)  Bneider  v,  GeiM,  1  Yeates,  84 ;  the  baggage  of  a  passenger.  In  Hop- 
Clark  V.  Spence,  10  Watts,  886;  Op-  kins  r.  Westcott,  6  Blatchf.  64,  it  is 
Senheiroer  v.  Kdnev,  9  Humph.  885;  held  that  manuscripts  Cfuried  hy  a 
obnson  v.  Stone,  11  id.  419;  WhiteseU  student,  author,  or  professional  man, 
V.  Crane,  8  W.  &  S.  869 ;  Mad  River  for  the  purpose  of  study  or  business, 
R.  R.  Co.  V.  Fulton,  20  Ohio,  818;  areapart  of  "his  baggage."  8eea»tie, 
Span-  V.  Welhnan,  11  Mo.  280.  p.  199,  n.  {kl). 

(h)  McGill  V.  Rowand,  8  Penn.  St.        {J)  Snow  v.  Eastern  Railroad  Co.  12 

46i ;  Mad  River  R.  R.  Co.  o.  Fulton,  20  Met  44.    See  ftirther,  on  this  question, 

Ohio,  818.  the  editor's  note  to  Great  Korthem 

(t)  Mad  River  R.  R.  Co.  v.  Fulton,  Railway  Co.  v.  Shepherd,  9  £.  L.  &  £. 

20  Ohio,  818.    Therefore  it  has  been  477 ;  b.  o.  8  Exch.  80,  and  1  Greenl. 

hfid  not  to  extend  to  "  medical  books,  Ev.  848. 

medicines,  surgical  instruments,  and        {k)  Dill  o.  Railroad  Co.  7  Rich.  L. 

chemical  apparatus."    Pudor  v,  B.  &  168. 

M.  Railroad  Co.  26  Me.  458.    And  see        (/)  Supp.  to  R.  S.  c.  147,  §  6  (1861). 

Bingham  v.  Rogers,  6  W.  &  S.  496.  And  a  statute  of  1866,  allowing  the 

Tho  cases  of  Dibble  v.  Brown,  12  Geo.  parties  to  suits  to  testify,  would  seem 

217,  and  Doyle  v,  Kiser,  6  Ind.  242,  to  setUe  this  definitely. 
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CHAPTER  XII. 

ON  THE  LAW  OP  TELEGRAPHIC  COMMUNICATION. 

Sect.  I.  —  Of  TelegraphB  in  general. 

Although  but  a  few  years  have  elapsed  since  the  inven- 
tion of  the  electric  telegraph,  it  is  already  in  very  general 
use*  It  joins  provinces  and  nations  separated  by  streams 
and  seas,  and  now  covers  a  large  part  of  our  country,  and 
spans  the  ocean  between  the  two  great  continents.  And 
wherever  it  exists  it  is  largely  used  as  an  instrument  of  com- 
munication for  social,  business,  or  political  purposes.  In 
Europe  and  in  this  country  there  are  laws  regulating  the 
construction,  establishment,  and  use  of  electric  telegraphs* 
They  embrace  a  wide  extent  and  variety  of  topics.  What 
we  propose  to  do,  as  appropriate  to  the  general  purpose  of 
this  work,  is  to  consider  the  Law  of  Communication  by  Tele- 
graph in  its  relation  to  the  Law  of  Contracts. 

We  shall  treat,  first,  of  the  legal  character  of  the  com- 
pany which  owns  and  works  a  telegraph.  Secondly,  the 
contract  between  the  telegraph  company  and  the  sender  of  a 
message.  Thirdly,  the  breaches  of  this  contract.  Fourthly, 
the  contract  between  the  telegraph  company  and  the  re- 
ceiver of  a  message.  Fifthly,  the  breaches  of  this  contract. 
Sixthly,  contracts  between  the  sender  and  receiver  made  by 
telegraph.    Seventhly,  the  measure  of  damages. 
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SECTION    IL 

THE    LEGAL    GHABAGTEK   OF  A   COMPANY  WOBElKa  A 

TELEGRAPH. 

The  main  question  here  is,  Is  such  a  company  a  common 

carrier?     There  are  decisions  in  which   the   affirmative  is 

quite  distinctly  asserted.    And  there  are  others  in  which  it  is 
asserted  with  more  or  less  of  qualification,  (a)     When  a  new 

(a)  The  only  casein  which  telegraph  rien.  On  the  other  hand,  in  Bimej  v. 
companies  have  been  expressly  held  to  N.  T.  &  Wash.  Printing  Tel.  Co.  18 
be  common  carriers  is  Parks  v.  Atta  Md.  841,  the  court  say :  "  While  a 
Cal.  Tel.  Co.  18  Cal.  422.  In  this  case  common  carrier  is  an  insurer  and  is 
the  court  say :  "  The  rules  which  protected  from  liability  by  the  act  of 
gorem  the  liability  of  telegraph  com-  Gk>d,  or  the  enemies  of  the  State,  he 
panics  are  not  new.  They  are  old  can  avail  himself  only  of  such  excuses, 
rules  applied  to  new  circumstances.  He  sees  what  happens  to  his  charge 
Such  companies  hold  themselves  out  the  moment  it  happens.  But  a  tele- 
to  the  public  as  engaged  in  a  particular  gpraph  company,  owing  to  innumerable 
branch  of  business,  in  which  the  in-  causes  which  mav  disturb  the  security 
terests  of  the  public  are  deeply  con-  of  its  lines,  would  be  almost  as  often 
cemed.  They  propose  to  do  a  certain  open  to  liability  because  of  the  provi- 
service  for  a  given  price.  There  is  no  dences  of  God  unknown  to  it,  as  be- 
difference  in  the  general  nature  of  the  cause  of  any  other  reason.  This  tele- 
legal  obligation  of  the  contract  between  graph  CTimpany  is  not  a  common  car- 
carrying  a  message  along  a  wire  and  rier,  but  a  bailee,  performing  through 
carrying  goods  or  a  package  along  a  its  agents  a  work  for  its  employer, 
route.  The  physical  agency  may  be  accoiding  to  certain  rules  and  regula- 
different,  but  the  essential  nature  of  tions  which  under  the  law  it  has  a 
the  contract  is  the  same.  In  both  right  to  make  for  its  government."  — 
cases  the  contract  is  binding,  and  the  And  in  De  Rutte  v,  N.  Y.,  Alb.  &  Buf. 
responsibility  of  the  parties  is  governed  Tel.  Co.,  the  Court  of  Common  Pleas 
by  the  same  general  rules."  —  In  say:  "Common  carriers  are  Iteld  to 
McAndrews  v.  Electric  Tel.  Co.  88  the  responsibility  of  insurers  for  the 
Eng.  L.  &  E.  180,  telegraph  companies  safe  delivery  of  property  intrusted  to 
are  spoken  of  as  being  "  in  the  position  their  care,  upon  grounds  of  public 
of  carriers  who  would  be  liable  at  policy,  to  prevent  frauds  or  collusion 
common  law,  but  who  may  limit  their  with  them,  and  because  the  owner, 
liability  by  special  notice,"  but  the  having  surrendered  up  the  possession 
only  question  before  the  court  was  the  of  his  property,  is  generally  unable  to 
reasonableness  of  the  regulation  re-  show  how  it  was  lost  or  injured.  These 
lieving  tlie  company  from  liability  for  reasons,  which  are  the  ones  usually 
unrepeated  messages.  A  similar  view  assigned  for  the  extraordinary  respon- 
seems  to  have  been  taken  in  Bowen  v.  sibiUty  of  common  carriers,  cannot  be 
lAke  Erie  Tel.  Co.  1  Am.  Law  Reg.  regtmaed  as  applicable  to  the  same  ex* 
686,  where  it  was  held  that  "  telegraph  tent  to  telegraph ;  nor  are  there  any 
companies  holding  themselves  out  to  reasons  in  our  judgment  why  they 
transmit  dispatches  correctly  are  under  should  be  held  in  any  extent  to  the 
obligation  so  to  do  unless  prevented  by  responsibility  of  insurers  for  the  correct 
causes  over  which  they  have  no  con-  transmission  and  delivery  of  intelU- 
trol."  In  Baldwin  v.  United  States  gence."  Similar  views  were  expressed 
Telegn^ph  Co.,  these  companies  are  re-  by  the  Supreme  Court  of  the  same 
garded  substantially  as  common  car-  State  in  Bieeae  v.  U.  8.  TeL  Co.  46 
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kind  or  class  of  contracts  come  before  the  conrtS)  it  is  both 
natural  and  reasonable  to  try  to  connect  them  with  some  one 
of  the  established  and  recognized  classes,  for  so  far  as  this 
may  be  done,  new  law  is  not  wanted  but  only  the  application 
of  old  rules  to  new  cases.  It  is  obvious,  howevei:,  that 
this  effort  may  be  carried  too  far.  We  have  elsewhere  in* 
timated  that  the  endeavor  to  make  the  law  of  partnership 
but  a  branch  of  that  of  co-tenancies  or  joint  tenancy,  and  to 
bring  transactions  in  negotiable  paper  under  the  common  law 
of  contracts,  has  not  been  without  some  mischievous  influ- 
ence. So  we  think  may  be,  and.  perhaps  has  been,  the 
effect  to  treat  a  telegraph  company  as  a  common  carrier. 

The  private  carrier  makes  his  contracts  under  the  general 
law ;  the  common  carrier  imder  special  rules  of  law.  The 
essentials  of  these,  as  seen  in  the  previous  chapter,  are,  first, 
that  he  is  considered  as  a  quasi  public  officer,  entering  into 
definite  relations  with  the  public,  and  having  on  this  ground 
some  peculiar  rights  and  some  peculiar  obligations.  It  may 
be  admitted  at  once,  that  to  this  extent,  telegraph  corpora- 
tions may  be  classed  with  common  carriers.  (5) 

Barb.  274,  and  by  the  Court  of  Appeals  Lannng,  125»  the  Supreme  Court  of 
in  the  recent  case  of  Leonard  v.  N.  Y.,  New  York  say :  "  Although  telegraph 
Ac.  Tel.  Co.,  and  in  the  following  companies  are  not  strictly  speaking 
cases :  N.  Y.  &  Wash.  Tel  Co.  v.  Dry-  public  carriers  for  the  reason  that  they 
burg,  d6  Pa*  St.  R.  298;  Shields  v.  do  not  have  tangible  possession  of 
Wash.  Sb  N.  O.  Tel.  Co.  11  Am.  L.  goods  which  can  be  destroyed  or 
Jour.  811 ;  West.  Un.  Tel.  Co.  o.  stolen,  yet  from  the  public  nature  of 
Carew,  16  Mich.  625 ;  Playford  v.  their  employment,  the  important  mat- 
United  K.  Tel.  Co.  L.  R.  4  Q.  B.  707 ;  ters  confided  wholly  to  their  care,  and 
£Uis  V,  Am.  Tel.  Co.  18  Allen,  226.  the  skill  and  fidelity  required  in  the 
In  this  last  case  it  was  held  that  the  proper  performance  of  their  duties, 
provisions  of  the  statutes  of  Mas-  theu*  legal  characteristics  become  so 
sachusetts  concerning  telegraph  com-  analogous  to  those  of  carriers  that  the 
panies  apply  to  foreign  companies  law  must  consider  them  as  such,  sub- 
doing  business  within  that  State.  In  Ject  only  to  such  modifications  as  the 
Leonard  r.  New  York,  &c.  Telegraph  peculiar  nature  of  their  business  ren- 
Co.  41  N.  Y.  644,  Mr.  Justice  Hunt  ders  absolutely  necessary."  And  in 
states  with  great  force  the  argument  De  Rutte  v,  N.  Y.,  Alb.  &  Buf.  Tel. 
against  the  extension  to  telegraph  com-  Co.  1  Daly,  647,  it  is  said :  "  Like  the 
panies  of  the  common-law  liability  of  a  business  of  common  carriers,  the  in- 
common  carrier.  terests  of  the  public  are  so  largelv  in- 
{b)  While  the  clear  weight  of  judicial  corporated  with  it  that  it  difTers  from 
opinion  is  that  telegraph  companies  are  ordinary  bailments  which  parties  are 
not  common  carriers  in  the  strict  sense  at  liberty  to  enter  into  or  not  as  ther 
of  the  term,  yet  on  account  of  the  please.''    See  also  Parks' v.  Alta  Cai. 

Cblic  nature  of  their  employment  they  Tel.  Co.  18  Cal.  422;  West.  Un.  Tel. 

re  been  held  in  several  cases  to  a  Co.  o.  Carew,  16  Mich.  625 ;  N.  Y.  ^ 

WT  simiUr  degree  of  responsibility.  Wash.  Tel.  Co.  v.  Dry  burg,  86  Penn. 

Thus  in  Baldwm  v.  U.  S.  Tel.  Co.  1  St.  R.  298;  Graham  o.  West.  Un.  TeL 
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Another  of  the  obligationB  of  common  carrieiB,  is,  that  they 
are  bound  to  treat  all  the  public  alike,  and  to  cany  all  goods 
or  passengers  offered  to  them,  unless  they  have  a  sufficient 
reason  for  making  an  exception.  This  is  required  by  many 
of  the  statutes  by  which  telegraph  companies  are  regulated. 
If,  however,  they  are  common  carriers  where  the  statutes 
make  no  such  requirement,  or  where  the  companies  exist 
without  any  statutory  regulation,  they  would  be  bound  by 
the  same  obligation,  and  this  would  then  rest  on  their  relar 
tion  to  the  public,  as  is  the  case  with  common  carriers.  This 
has  been  so  held,  (c)  We  are  not  able  to  see  (independently 
of  statute  requirement)  other  reason  for  it  than  this :  They 
publicly  advertise  that  they  will  transmit  messages ;  this  may 
be  regarded  as  an  offer  to  the  public  and  to  all  who  compose 
it,  and  when  any  one  to  whom  this  offer  is  made  accepts  it 
by  tendering  a  message,  the  offer  and  acceptance  constitute 
a  contract.  This  would  certainly  be  analogous  to  the  case 
of  a  common  carrier,  but  it  would  not,  we  hold,  justify  the 
assertion  that  a  telegraph  company  is  a  common  carrier. 

A  third  element  of  the  law  of  common  carriers  is  the 
most  important  and  characteristic  of  all.  It  is  that  which 
makes  them  insurers  of  the  goods  they  carry  against  any  loss 
not  caused  by  the  act  of  God  or  of  the  public  enemy,  and 
insurers  of  passengers  against  any  loss  caused  by  an  accident 
which  could  have  been  prevented  by  any  care  that  was, 
rationally  and  practically  speaking,  possible.      This  rule, 

Co.y  10  Am.  Law  Reg.  (n.  b.)  810;  who  owe  a  diit7  to  the  public  irrespeo- 

Sweatland  v,  Bl.  &  Miss.  Tel.  Co.  17  tive  of  their  engagements  in  particular 

Iowa,  488.  —  Two  recent  cases,  how-  instances."    And  m  Flayford  v.  United 

ever,  deny  that  the  obligations  of  tele-  Kingdom  Tel.  Co.  L.  R.  4  Q.  B.  707, 

graph  companies  rest  upon  the  public  the    Court   of  Queen's    Bench    say : 

nature  of  their  employment,  and  as-  "  The  obligation  of  the  company  to  use 

sert  that  they  have  their  foundation  due  care  and  skill  in  the  transmission 

solely  in   the  contract  between   the  of  the  message  is  one  arising  entirely 

parties.    In  Leonard  v.  N.  T.,  Alb.  &  out  of  the  contract  .  .  .  We  cannot 

B.  Tel.  Co.  41  N.  T.  644,  the  Court  agree  with  the  judgments  given  in  the 

of  Appeals    of  New  York  hdd  that  American  courts  in  the  cases  cited  in 

"  It  must  be  assumed  that  the  liabil-  the  argument  that  there  is  any  analogy 

ity  of  telegraph  companies  in  respect  between  aconsignment  of  goods  through 

of  the  accurate  transmission  and  faith-  a  carrier,  and  the  transmission  of  a 

ful    delivery    of    messages   rests   en-  telegram."    In  Ellis  v.  Am.  Tel.  Co., 

tirely  upon  contract,  and  that   they  18  Allen,  226,  the  public  nature  of  their 

are  not  in  the  situation  of  innkeepers,  employment  was  said  to  rest  upon  the 

common  carriers,  and  the  like,  upon  statute. 

whom  legal  duties  rest,  resulting  from  (c)  De  Rutte  v,  N.  T.,  Alb.  A  But 

their  occupation  and  profession,  and  Tel.  Co.  1  Daly,  647. 
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which,  we  repeat,  is  the  most  important  and  characteristic  of 
all  the  rules  which  make  up  the  law  of  common  carriers,  is, 
as  we  shall  endeavor  in  a  subsequent  section  to  show,  wholly 
wanting  from  the  law  of  telegraphic  communication. 

Then,  it  must  be  remembered,  that  a  common  carrier  car- 
ries either  goods  or  passengers ;  the  telegraph  carries  neither. 
The  common  carrier  may  carry  a"  message,  or  communication, 
and  may  be  paid  for  this.  But  in  this  transaction  he  could 
not  be  considered  a  common  carrier,  for  he  is  neither  bound 
to  take  them,  nor  if  he  takes  them  does  he  insure  them 
any  farther  than  by  his  contract.  There  have  been  able  and 
ingenious  efforts  to  regard  the  message  as  a  chattel ;  as  prop- 
erty baQed  for  transmission.  ((2)  But  at  most  it  may  be 
said  to  have  a  savor  of  property,  and  to  be  in  some  respects 
like  a  chattel.  But  in  many  more  respects  it  is  unlike.  It 
is  indeed  essentially  different ;  and  the  message  cannot  be 
regarded  as  a  chattel,  although  the  paper  on  which  it  is 
written — and  which  is  never  transmitted  —  may  be.  (e)  To 
all  these  reasons  against  regarding  telegraph  companies  as 
common  carriers,  may  be  added,  what  is  distinctly  asserted 
in  one  case,  namely,  that  the  mode  of  transmission  makes  it 
impossible  for  the  company  to  see  what  happens  to  its  charge, 
and  to  guard  against  threatened  danger.  (/) 

(d)  SoottA  Jarnagan  on  Telegraphs,  which  can  be  taken  from  him.    There 

i  97.  is  no  subject  of  concealment  or  con- 

(c)  Tliose  courts  which  hold  tele-  spiracy.     He   has    in  his  possession 

graph  companies  to  be  common  car-  nothing  which  in  its  nature  of  itself  is 

riers  must  of  course  consider  the  roes-  yaluable.    It  is  an  idea,  a  thought,  a 

sage  as  a  chattel,  but  we  have  seen  sentiment,  ^*  impalpable,  invisible,  not 

that  the  number  of  these  is  very  small,  the  subject  of  theft  or  sale,  and  as 

On  the  other  hand  several  cases  distin-  property   quite   destitute   of   value." 

guish  their  responsibilities  from  those  of  bo  also  Baldwin  v,  U.  S.  Tel.  Co.  1 

common  carriers  by  the  circumstance  Lansing,  125;  Breese  v.  U.  S.  Tel.  Co. 

that  they  have  nothing  in  the  nature  45  Barb.  274 ;  Ellis  v.  Am.  Tel.  Co.  18 

of  a  chattel  entrusted  to  their  keeping.  Allen,  226 ;  Playford  v.  Un.  Kingdom 

Thus  in  Leonard  v.  N.  Y.,  A.  &  B.  Tel.  Tel.  Co.  Law  Rep.  4  Q.  B.  707 ;  Brmey 

Co.  41  N.  Y.  644,  the  court  say :  «'  He  r.  N.  Y.  &  W.  Pr.  Tel.  Co.  18  Md.  WL 

has  DO  property  intrusted  to  his  care ;  {/)  Bimey  v.  N.  Y.  ft  W.  P.  TeL 

be  has  nothing  which  one  can  steal,  or  Co.  18  Md.  841. 
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SECTION   HL 


THE  OBLIGATIONS  AND  RIGHTS  OP  TBJLBQRAPH  G0KPANIE8. 

They  are  bound  to  have  suitable  instruments,  and  com- 
petent servants,  and  to  see  that  the  service  rendered  to  appli- 
cants is  rendered  with  the  care  and  skill  which  its  peculiar 
nature  requires,  {g)  This  fitness  and  suflSciency  of  instru- 
ments and  apparatus  is  required  by  some  statutes,  and  ob- 
viously by  the  nature  of  their  services ;  but  we  do  not  know 
that  it  has  passed  directly  under  adjudication,  although  it  is 
referred  to  in  some  cases.  (A)  In  reference  to  railroads,  it  has 
been  held  to  be  their  duty  to  avail  themselves  of  any  proved 
and  certain  improvement.  Whatever  reasons  there  may 
be  for  this  rule  would  seem  to  apply  to  telegraphs.  It  is 
obvious,  however,  that  the  rule  itself  would  be  applied  to 
them  only  with  much  qualification,  (i)  They  must  receive 
and  send  all  messages  offered  them.  This  is  required  by 
many  of  the  statutes.  Where  not  so  required,  we  think  they 
would  come  under  the  same  obligation,  as  the  effect  of  their 
offering  themselves  to  the  public,  by  advertising  or  other- 
wise, as  undertaking  to  receive  and  send  messages.  The 
exceptions  to  this  obligation  are,  that  they  need  not  receive 
messages  of  an  illegal  or  immoral  character ;  nor  such  as  sub- 

{g)  Graham  v.  West.  Un.  Tel.   Co.  trouble  was  due  to  the  defective  char- 

10  Am.  Law  Heg.  (n.  b.)  819;  West,  acter  of  the  recording  instrument ;  the 

TJn.  Tel  Co.  v.  Carew,  15  Mich.  825.  defendante,  that  it  was  the  result  of  at- 

(h)  In  Sweatland  v.  HI.  &  Miss.  Tel.  mospheric  causes  which  could  not  be 

Co.  17  Iowa,  483,  the  original  message  guarded  against.     As  to  the  former 

read  :    "  Live  hogs  six,  six    quarter ;  claim  the  court  held  that  "  on  general 

dressed  six  three  quarters,  seven,  firm."  principles  the  company  was  bound  to 

As  received  it  read:    "Live  hogs  six  employ  skilful  operators,  to  exercise 

three  quarters,  seven   firm."     It  ap-  due  care,  and  to  use  good  instruments. 

Reared  that  after  part  of  the  dispatch  And  on  general  principles  if  it  omitted 

nad  been  received  the  instrument  be-  this  duty  and    damage   ensued  to  a 

gan  to  ''  splutter,"  and  the  remainder  party  in  consequence  of  such  omission 

of  the  message  was  lost.    The  receiv-  lie  would  have  his  action  therefor." 

ing  operator  telegraphed  back  to  re-  See  also  West.  Un.  Tel.  Co.  o.  Carew, 

peat  from  "  six."    The  sending  opera^  15  Mich.  525 ;  Leonard  v,  N.  T.,  &c. 

tor  supposing  the    last  "six      to  be  Tel.  Co.  41  N.  Y.  544. 

meant  repeated  only  from  that  word,  (i)  Hegeman  v.  West.  R.  R.  16  Barb. 

thus  omitting  the  middle  of  the  dis-  858 ;  8  Kern.  9. 
patch.    The  plaintiff  claimed  that  the 
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ject  them,  by  their  length  or  inteiference  with  their  buai- 
ness,  to  unreasonable  inconvenience ;  or  such  as  cannot  be 
read  with  reasonable  care  and  certainty.  Of  course  they  are 
excused  when  the  press  of  business  makes  it  impossible 
to  send  all  that  offer.  But  in  such  case,  and  indeed  in  all 
cases,  they  are  bound,  generally  by  statute,  and  otherwise 
we  think  by  the  nature  of  their  employment,  to  send  them 
in  the  order  in  which  they  are  received,  with  an  exception  in 
some  of  the  statutes,  giving  priority  to  government  mes- 
sages ;  (y)  and  to  treat  all  who  employ  them  impartially  and 
alike.  And  they  must  send  the  messages  with  reasonable 
promptitude. 

A  most  important  obligation  is  to  send  them  accurately , 
that  is,  as  they  are  written.  It  is  certain  that  they  have  no 
right  to  change  them  in  any  respect  or  particular.  K  it  be 
illegible  the  operator  may  refuse  it ;  but  if  he  receives  it  he 
must  read  it  as  well  as  he  can  and  send  it  as  he  reads  it« 
He  must  not  alter  it  to  extend  abridged  words,  or  to  improve 
the  grammar  or  the  spelling  or  amend  it  in  any  way.  (Jc)  It 
may  be  wholly  unintelligible  by  him,  and  yet  be  understood 
by  sender  and  receiver,  and  made  unintelligible  by  anybody 
else  on  purpose. 

Secrecy  is  another  obligation,  and  it  is  imposed  by  many 
statutes,  and  would  be  by  the  confidential  nature  of  the 
transaction.  But  it  has  been  decided  that  telegrams  are  not 
privileged  communications,  and  that  even  where  the  dis- 
closure of  the  contents  of  dispatches  by  employes  of  the 
company  were  forbidden  by  statute,   such  employes  might 

{))  Seott  &  Jarnagan  on  Tel.  §§  128,  Talveless,  and  for  the  loss  thus  occa- 

129, 180.  tioned  it  was  held  that  he  might  re* 

(k)  N.  T.  &  Wash.  Pr.  Tel.  Co.  coYer.  The  oonrt  say:  "The  wrong 
V.  Drybnrg,  85  Penn.  St.  298.  The  of  which  the  plaintiff  complains  con- 
message  deliTered  for  transmission  in  sists  in  sending  him  a  diflerent  mes- 
^is  case  was  "  Send  me  for  Wed-  sage  ftoia  that  which  tliey  had  con* 
nesday  evening  two  hand-bouquets,  tracted  with  Le  Koy  to  send.  That  it 
Tery  handsome,  one  of  fire  and  one  of  was  a  wrong  is  as  certain  as  that  it  was 
ten  dollars."  The  operator  read  the  their  duty  to  transmit  the  message  for 
word  hand  as  Ann  J,  and,  assuming  that  which  thev  were  paid  .  .  .  One  of  the 
bundre<l  was  intended,  added  the  letters  plainest  of  their  obligations  is  to  trana* 
mf,  so  that  the  dispatch  transmitted  mit  the  very  message  prescribed.  To 
f^aid  "  two  hundred  bosquets."  Before  follow  copy,  an  imperative  law  of  the 
the  mistake  was  discovered  the  plain-  printing  office,  is  equally  applicable  to 
tiff  had  cut  a  large  number  of  valaable  the  telegraph  oflice. 
flowers,  which  were  rendered  entirely 
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be  summoned  as  witnesses  in  courte  of  justice,  and  com- 
pelled  to  produce  the  dispatches  or  testify  as  to  their  con* 
tents.  (J) 

The  delivery  of  the  message  most  be  prompt,  and  to  the 
right  person-  They  are  certainly  bound  to  send  it  beyond 
their  own  lines,  if  this  be  obviously  implied  and  required  by 
the  address  of  the  message,  and  thus  receive  it*  Whether 
they  are  liable  for  a  failure  of  duty  by  lines  which  take  the 
message  from  them,  must  depend,  as  a  matter  of  principle, 
upon  the  question,  whether  these  other  lines  are  associated 
with  theirs,  in  such  wise  as  to  make  them  to  this 'extent  co- 
partners. Otherwise  they  are  bound  only  to  deliver  it  at  a 
proper  time  and  in  a  proper  way  to  the  succeeding  line. 
This  question  always  resolves  itself  into  this :  Has  the  receiv- 
ing Une,  by  actual  connection  with  other  lines,  by  an  ap- 
pearance of  connection  sanctioned  by  the  receiving  line,  by 
custom,  or  advertisement  or  otherwise,  led  their  customer 
to  believe  or  justified  him  in  believing,  that  they  will  send 
the  message  over  the  whole  distance  as  over  their  own  lines  ? 
Receiving  pay  for  the  whole  distance  might  be  prima  facie 
evidence  of  such  a  contract,  but  it  would  be  open  to  expla- 
nation or  rebutter,  (m)  Many  companies  now  guard  against 
this  class  of  liabilities,  by  a  provision  printed  upon  the  mes- 

{l)  Henisler  v.  Freedmany2  Parsons,  Tel.  Co.  v.  Carew,  15  Mich.  625;  and 

Sel.  Cas,  274 ;  State  v.  Litchfield,  10  Baldwin  v.  U.  S.  Tel.  Co.  64  Barb.  605. 

Am.  Law  Reg.  (m.  b.)  376;  In  re  Wad-  And  in  Leonard  v.  N.  T.,  Alb.  &  Buf. 

dell,  8  Jut.  (n.  b.)  181 ;  In  re  Ince,  20  Tel.  Co.  41  N.  Y.  544,  it  is  said  that 

Law  Times  (n.  s. J  421.  "each  carrier  by  the  receipt  of  the  goods 

(m )  So  held  in  I)e  Rutte  v.  N.  Y.,  Alb.  and  the  consequent  promise  to  forward 
&  Buf.  Tel.  Co.  1  Daly,  547;  and  in  Bald-  them  enters  into  an  agreement  with 
win  V.  U.  S.  Tel.  Co.,  1  Lansing,  125;  the  owner  at  New  Yonc,  although  he 
and  see  Thurn  v.  Alta  Cal.  Tel  Co.  15  does  not  meet  him  or  correspond  with 
Cal.  472.  On  the  other  hand  in  Ster-  him  personally,  that  he  will  carry  and 
enson  v,  Montreal  Tel.  Co.  16  Upper  deliver  the  goods,  and  is  liable  to  the 
Canada  R.  580  it  was  held  by  a  diviaed  original  owner  in  New  York  if  he  fails 
court  that  although  the  defendants  ad-  in  his  undertaking.  The  rule  and  the 
vertised  their  line  as  connecting  with  reason  tor  it  are  the  same  in  regard  to 
all  the  principal  cities  and  towns  in  the  transmission  of  telegraphic  mes- 
Canada  and  the  United  States,  and  had  sages."  The  principles  on  which  this 
received  the  charge  for  transmission  question  depenasaj^ars  to  be  precisely 
to  a  point  beyond  their  own  Une,  this  the  same  as  those  governing  the  lia- 
imposed  on  them  no  obligation  beyond  bility  of  connecting  lines  of  railroad 
that  of  delivering  the  message  safely  and  other  carriers.  We  have  seen  al* 
to  the  connecting  line,  and  paying  for  ready  that  the  decisions  in  this  latter 
Its  transmission  thereon,  and  that  there  class  of  cases  %are  exceedingly  con- 
was  no  implied  contract  to  deliver  the  flicting,  and  it  is  to  be  expected  that 
message  safely  at  the  termination  of  there  will  be  the  same  diversity  upon 
the  connecting  line.  And  see  West.  Un.  this  point.    See  ante,  p.  212  el  seq, 
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sage  blank,  that  they  will  not  be  responsible  for  errors  or 
delay  on  connecnng  lines,  and  making  the  company  which 
receives  the  message,  only  the  agent  of  the  sender,  to  send 
the  message  on  other  lines  when  necessary,  (mm) 

In  the  message  blanks  now  commonly  used,  the  conditions 
are  printed  upon  the  face  of  the  paper  in  such  a  manner  as 
to  make  them  a  part  of  the  contract  for  transmission,  (nn) 

They  may,  undoubtedly,  make  all  reasonable  rules  for  the 
conduct  of  their  affairs,  (n)  This  reasonableness  we  consider, 
on  principle,  as  a  matter  of  law ;  but  practically,  it  is  usually 
given  to  the  jury  under  the  direction  of  the  court.  * 

By  these  rules  they  may  require  prepayment.  They  may 
protect  themselves  from  liability  for  accidental  injury.  They 
may  limit  their  liability  in  some  respects  and  exclude  some 
grounds  of  liability.  But  we  should  hold  decidedly  that 
they  could  not  protect  themselves  from  liability  for  the  gross 
negligence  or  incompetence  of  their  servants,  or  an  imperfec- 
tion or  inadequacy  of  their  instruments  which  could  easily 
and  certainly  be,  and  therefore  certainly  should  be,  reme- 
died, (o)     On  this  point,  as  well  as  on  the  further  question 

0 

(mm)  In  an  action   against  a  con-  according  to  the  terms  and  conditions 

necting  line  for  negligence  in  transmit-  specified  in  its  proposition."    It  was 

ting  a  message  sent  under  the  abore  held  also  that  the  plaintiff  could  not 

conditions,  it  was  held  that  the  terms  control  the  effect  of  the  contract  by 

and  conditions  applied  only  to  the  com-  showing  that  he  had  neglected  to  read 

pany  to  which  the  message  was  first  the  printed  conditions.    See  also  West, 

given,  and  that  there  was  no  special  Un.  Tel.  Co.  v.  Carew,  15  Mich.  526, 

contract  between  the  sender  and  the  and  ^Msf,  note  (p). 
line  which  subsequently  completed  the        (n)  Mc Andrew  v.  Elect.  Tel.  Co.  88 

transmission       Squire    v.   West.    Un.  L.  &  £q.  R.  180 ;  Camp  v.  West.  Un. 

Tel.  Co.  98  Vass.  282.  Tel.  Co.  1  Met.  (Ky.)  164;  Wann  v, 

(nn)  In  Breese  v.  U.  S.  Tel.  Co.  46  West.    Un.    Tel.     Co.    8)    Mo.    472; 

Barb.  274,  where   the    message    was  Gildersleeye  p.  U.  S.  Tel.  v.«o.  29  Md. 

written  upon  such  a  blank,  the  court  282;  Ellis  ».  Am.  Tel.  Co.  18  Allen, 

•ay:  " Before  the  message  was  written  226.    A  rule  that  the  company  would 

under  the  printed  heading,  and  signe'3  not  be  answerable  for  damages  unless 

and  delirered  to  the  defendant,  it  was  the  claim  was  presented  within  sixty 

a  general  proposition  to  all  persons  de-  days  after  the  message  waa  sent,  was 

riring  to  send  messages  by  the  defend-  held  reasonable,  and  obligatory  on  the 

ant's  peculiar  means  of  transmission  or  sender  who  had  notice  of  it,  in  Wolf 

conTeyance,  of  the  terms   and   con-  r.  Western  Union  Tel.  Co.  62  Penn 

diticns    upon    which    such    messages  St.  88.    This  power  is  expressly  con- 

would  be  sent,  and  the  defendant  be-  ferred  by  statute  in  England,  Canada, 

come  liable  in  case  of  error  or  accident  and  many  of  the  States  of  this  Union. 
\xi  the  transmission  or  conveyance.   By        (o)  Sweatland  r.  III.  &  Miss.  Tel.  Co. 

writing  the  message  under  it  and  sign-  27  Iowa,  488.    In  this  case  DiUcn^  C. 

Ing    and    delivering    the    same    for  J.,  says :  "  The  arguments  suggested 

transmission   the  party  accepted    the  furnish    no    reason    why  a  company 

proposition,  and  it  became  an  agree-  should   be  allowed   to  make  general 

ment  binding  upon  the  defiendant  only  printed  conditions  which  should  hare 

[2981 


•  257  y  THB  LAW  OF  CONTBAOTS.  [BOOK   m. 

how  far  a  knowledge  of  tiie  rules  brought  home  to  the 
sender,  constitutes  or  implies  a  contract  between  him  and  the 
company,  we  think  principles  would  be  applied  analogous  to 
those  already  considered  in  reference  to  rules  and  notices  of 
railway  corporations,  (je?) 

There  is,  however,  one  rule,  which  is  very  generally 
adopted,  and  has  no  analogue  elsewhere*  It  is,  that  if  a 
sender  wishes  his  message  repeated  and  returned  to  him,  it 
shall  be  done  for  half  the  first  price  ;  and  if  a  sender  does  not 
have  his  message  thus  returned  to  him,  the  company  wiU  not 
be  responsible  for  any  inaccuracy.  This  rule  is  certainly  very 
reasonable,  (j)     It  is  a  wise  precaution  on  the  part  of  the 

the  effect  to  relieTe  it  fVom  liability  for  See  also  Sweatland  v.  111.  &  Misi. 
the  improper  or  negligent  conduct  of  Tel.  Co.  supra ;  and  Wolf  v.  Western 
its  serrants.  Telegraph  companies.  Union  Tel.  Co.  62  Penn.  St.  88.  But 
like  railruad  companies,  owe  important  in  Maryland,  where  the  statute  pro- 
duties  to  the  public.  Generally  there  rides  that  "  dispatches  are  to  be  re- 
are  no  competing  lines,  and  if  so  the  oeired  and  transmitted  under  such 
business  is  necessarily  in  the  hands  of  rules  and  regulations  as  may  be  estab- 
a  few.  These  companies  must  act  in  lished  by  the  companies,"  a  different 
good  faith  toward  the  public,  and  can-  rule  has  been  adopted.  In  U.  S.  Tel. 
not  by  general  conditions  demand  un-  Co.  v,  Gildersleeve,  29  Md.  282,  it  is 
reasonable  concessions  from  those  pro-  said :  "  The  appellant  baring  adopted 
posing  to  send  messages.  It  is  not  rules  and  regulations  as  authorized  by 
necessary  to  discuss  what  might  law-  law,  the  appellee  was  ^bound  to  know 
ftilly  be  done  by  a  special  contract ;  that  the  engagements  of  the  company 
but  I  deny  that  companies  can  adopt  were  controlled  by  them,  and  did  him- 
general  printed  rules  exactly  as  a  con-  self  in  law  engraft  them  in  his  contract, 
dition  for  sending  messages  that  the  and  is  bound  by  them.  This  would  be 
sender  shall  exonerate  or  release  the  the  case  whether  the  dispatch  offered 
company  firom  damages  caused  by  de-  for  transmission  be  expressly  declared 
fective  instruments,  or  by  want  of  to  be  subject  to  the  terms  and  con- 
proper  skill  in  the  operators,  or  by  their  ditions  prescribed  or  not.  Those  deal- 
failure  to  use  due  care."  Gildersleere  ing  with  the  company  must  be  supposed 
V.  U.  S.  Tel.  Co.  29  Md.  282;  Ellis  v.  to  know  its  rules  and  regulations,  and 
Am.  Tel.  Co.  13  AUen,  226 ;  Btmey  v,  their  contract  must  be  t^ken  to  hare 
N.  Y.  &  Pr.  Wash.  lei.  Co.  18  Md.  841.  reference  to  them  unless  otherwise 
ip)  See  antef  p.  288.  As  to  the  effect  provided  by  special  contract.  To  the 
of  notices  limiting  the  liability  of  the  same  effect  is  Bimey  v,  N.  Y.  &  Wash, 
company,  it  was  held  in  Baldwin  v,  Tel.  Co.  18  Md.  841.  In  Camp  v, 
U.  S.  Tel.  Co.  1  Lansing,  126,  that  West.  Un.  Tel.  Co.  1  Met.  (KyJ  164, 
the  same  rule  •applied  to  them  as  and  Mc Andrew  v.  Electric  Tel.  Co.  88 
to  common  carriers,  and  that  their  Eng.  L.  &  £q.  180,  the  sender  of  the 
liability  would  not  be  limited  by  the  message  was  held  bound  by  a  reason- 
notice  even  if  brought  to  the  knowledge  able  regulation  of  the  company  of 
of  the  sender.  In  this  case  the  con-'  which  he  had  notice.  But  the  com- 
ditions  were  printed  upon  the  blank  on  pany  cannot  relieve  themselves  from 
which  the  message  was  written,  but  liability  for  tlie  negligence  or  de&ult 
did  not  purport  to  constitute  any  agree-  of  their  operators  or  serrants,  by  any 
ment  between  the  company  and  the  rule  or  notice.  Sweatland  v.  IlUnois, 
sender.  The  same  general  rule  is  laid  &c.  Tel.  Co.  27  Iowa,  482. 
down  in  Breese  v.U.  S.  Tel.  Co.  46  {g)  The  reasonableness  of  this  rega- 
Barb.  274,  though  in  that  case  the  con-  lation  has  been  repeatedly  sustained, 
ditions  were  held  to  hare  been  adopted  In  the  early  case  of  McAndrew  v. 
by  the  sender  as  part  of  the  contract  Electrio  Tel.   Co.  88  Eng.  L.  &  £q. 
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company ;  they  show  their  good  sense  thus  to  secure  accuracy 
by  giving  up  half  of  the  price  of  the  message ;  and  it  would 
be  a  wise  precaution,  by  the  sender  of  an  important  message, 
to  secure  accuracy  or  guard  i^ainst  the  effect  of  inaccuracy 
in  this  way.  Nevertheless,  the  sender  is  not  bound  to  use 
these  means ;  and  then  the  question  occurs,  How  far  does  his 
neglect  or  refusal  to  do  so  protect  the  company  from  the 
effect  of  inaccuracy  ?  Our  notes  will  show  the  adjudication 
on  this  subject.  A  reasonable  conclusion,  not  xmsupported 
by  authority,  would  seem  to  be,  that  the  company  does  not 
thereby  protect  itself  against  the  gross  negligence  or  igno- 
rance of  its  operators,  (r)  They  may  refuse  to  send  a  mes- 
sage at  all  unless  it  be  repeated ;  but  if  they  send  it  without 
repetition,  they  undertake  at  least  to  use  ordinary  care  and 

180,  ihe  plaintiff  had  mat  a  dispatch  it  sent  correctly,  he  ought  to  be  wiilmg 
b^  the  defendants'  line  orderinff  one  of  to  pay  the  cost  of  repeating  tiie  mes- 
hu  vessels  to  sail  to  Hull,  but  the  mes-  sage.  This  regulation,  considering  the 
sage  received  directed  her  to  sail  to  accidents  to  which  the  business  is 
Southampton.  It  appeared  that  the  liablejisobviously  just  and  reasonable, 
error  arose  from  a  similarity  in  the  It  does  not  esempt  the  company  from 
telegraphic  symbols  for  the  two  places,  responsibility,  but  only  fixes  the  price 
The  regulations  of  the  company  re-  of  that  responsibility,  and  allows  the 
lieved  it  from  liability  for  unrepeated  person  who  sends  the  message  either 
messages.  Chief  Justice  Jervis  said :  to  transmit  it  at  his  own  risk  at  Uie 
"  All  that  we  are  called  on  to  sa^  is  usual  price,  or  by  paying  in  addition 
whether  this  part  which  is  the  subject  thereto  half  the  usual  price  to  hare  it 
matter  of  defence  it  or  is  not  reason-  repeated,  and  thus  render  the  company 
able ;  that  is  to  say,  that  the  company  liable  for  any  mistake  that  may  occur." 
will  not  be  responsible  for  unrepeated  See  also  Ellis  v.  Am.  Tel.  Co.  18  Allen, 
messages.  So  far  from  that  being,  as  226 ;  Sweatland  v.  111.  &  Miss.  Tel.  Co. 
has  been  contended,  an  unreasonable  27  Iowa,  488 ;  Wann  v.  West  Un.  Tel. 
qualification,  it  seems  to  me  that  it  is  Co.  87  Mo.  472 ;  Gildersleeve  v.  U.  S. 
highly  just  and  reasonable  that  the  Tel.  Co.  29  Md.  282 ;  West.  Un.  Tel. 
company  should  require  a  message  to  Co.  v.  Carew,  15  Mich.  626. 
be  checked  and  corrected  in  order  to  (r)  In  Bimey  r.  N.  Y.  &  Wash.  Pr. 
ascertain  whether  they  are  correctly  Tel.  Co.  18  Md.  841,  the  company  were 
representing  what  is  intrusted  to  them  held  liable  notwithstanding  this  regu- 
by  repeating  the  message  so  that  the  lation,  it  appearing  that  the  message 
person  who  sends  it  may  see  whether  had  been  mislaid  by  the  operator  with* 
they  are  correct  in  the  message  they  out  any  attempt  being  made  to  trans- 
have  sent.  It  seems  to  be  perfectly  mit  it—  So  in  Bryant  v.  Am.  Tel.  Co. 
reasonable  that  it  should  be  so."  So  1  Daly,  676 ;  and  Graham  v.  West.  Un. 
in  Camp  v.  West  Un.  Tel.  Co.  1  Met.  Tel.  Co.  Am.  Law  Reg.,  where  the 
(Ky.)  164,  the  court  say.  "There  is  damage  complained  of  resulted  from 
nothing  unreasonable  in  this  condition,  negligent  delay  in  the  delivery  of  mes- 
It  gives  the  party  sending  the  message  sages  after  their  transmission  to  the 
the  option  to  send  it  in  such  a  manner  receiving  office.  —  8o  in  Bryburg  p.  N. 
as  to  hold  the  company  responsible,  or  Y.  &  Wash.  Pr.  Tel.  Co.  86  Penn.  St 
to  send  it  for  a  less  price  at  his  own  Rep.  298,  where  the  operator  altered 
riak.  If  the  message  be  unimportant  the  dispatch  for  the  purpose  of  sup- 
he  may  he  willing  to  risk  it  without  pljring  what  he  supposed  to  be  an  omi» 
paying  the  additional  charge.  But  if  sion. 
u  be  important,  and  he  wishes  to  have 
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skill.  It  might  be  that  the  sender  by  his  refusal  takes  upon 
himself  the  responsibility  for  injuries  caused  by  common 
accidents  or  mistakes,  or  such  as  occur  from  time  to  time  in 
the  best  conducted  offices.  But  that  he  still  leaves  with 
the  company  their  responsibility  for  gross  non-observance  of 
duty,  (rr^ 

The  company  stands  as  to  all  its  officers  and  aU  whom  it 
employs,  in  the  relation  of  master  and  servant;  and  their 
responsibility  for  the  acts  or  omissions  of  those  in  their 
employment,  must  be  determined  by  the  rules  and  principles 
already  considered  in  treating  of  master  and  servant. 

It  may  be  asked,  To  whom  do  the  company  give  credit  foi 
the  price  of  sending  the  message  ?  Certainly  to  the  sender 
in  the  first  place.  He  may  send  the  message  or  not  as  he 
pleases ;  but  if  he  sends  it  he  is  liable  for  the  payment.  But 
the  receiver  may  take  it  or  not  as  he  pleases.  If  he  refuses 
he  cannot  be  liable  for  the  pay.  If  he  takes  an  unpaid  mes- 
sage, he  must  pay  for  it.  And  after  he  has  received  and 
opened  the  envelope  in  which  it  is  usual  to  deliver  the  mes- 
sage, or  if  he  has  read  a  message  delivered  to  him  without 
covering,  it  is  too  late  for  him  to  refuse  to  receive  it  and  pay 
for  it. 


SECTION  IV. 

OF  THE  BBBACHES  OF  THIS  CONTBAOT. 

We  must  look  to  the  obligations  of  the  parties  to  learn 
what  constitutes  a  breach.  So  far  as  the  sender  is  concerned 
it  would  seem  to  be  practically  confined  to  his  non-payment 
of  the  price  of  his  message ;  and  of  this  nothing  need  be 
said. 

If  injury  is  sustained  by  reason  of  imperfection  of  posts, 

{rr)  This  regulation  has  generally  neas  of  its  senrantt,  is  laid  down  abo 
been  held  to  relieve  the  company  from  in  the  same  casea.  It  was  held,  that 
liability  for  errors  arising  in  the  course  the  coitapany  were  still  liable  for  dam- 
of  transmission,  as  may  be  seen  in  the  ages  causea  by  want  of  proper  skill 
cases  cited  in  the  last  note.  But  the  and  care  in  their  serrants,  or  from  de- 
general  principle,  that  this  regulation  fectivf  instruments  ;  also,  in  Sw^tkuid 
will  not  relieve  the  company  from  lia-  p.  SI.  k  Miss.  TeL  Co.  27  Iowa,  489. 
bUity  for  the  negligence  or  unskilful- 
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wires,  or  of  instruments,  or  of  want  of  care  or  skill  in  the  use 
of  them,  we  are  not  aided  by  direct  adjudication  in  determin- 
ing the  liability  of  the  companies.  We  believe  it  would  rest 
upon  the  common  law  of  contract,  and  not  on  any  supposed 
analogy  to  the  stringent  liability  of  common  carriers.  Hence 
we  should  say  that  the  company  would  be  liable  if  the  mis* 
chief  was  caused  by  their  negligence,  either  as  to  instruments 
or  servants,  or. by  the  negligence  or  default  of  their  servants 
while  acting  in  their  service ;  and  not  otherwise.  («)  If 
Buch  unfitness  of  instruments  or  incompetency  or  default  of 
their  servants  were  shown,  the  burden  of  proof  would  rest 
on  the  companies,  to  show  an  absence  of  negligence  on  their 
part,  or  of  liability  for  the  acts  or  defaults  of  their  servants. 

They  must  receive  all  messages,  and  send  them  in  the 
order  received.  The  statutes  make  some  exceptions,  and 
the  common  principles  of  law  make  others,  as  stated  in  the 
previous  section.  But  a  company  which  disregards  this  re- 
quirement, must  bring  itself  under  some  of  these  exceptions, 
or  be  liable  for  the  consequences.  It  hardly  needs  be  said, 
that  if  the  company,  induced  by  a  higher  price,  which  would 
in  part  be  a  bribe,  gave   to  one  applicant  an  advantage 


(«)  In  the  absence  of  an^  ttipula-  given  for  this  error,  and  no  explana- 
tions restricting  their  liability,  tele-  tion,  unless  it  be  that  the  characters 
craph  companies  have  been  repeatedly  by  which  these  words  are  designated 
Eda  liable  for  the  negligence  of  tiieir  nearly  resemble  each  other.  No  doubt 
■enrants.  Thus,  in  U.  8.  Tel.  Co.  v,  this  would  furnish  a  reason  why  a  per- 
Wenger,  65  Penn.  St.  R.  262,  a  message  son  ignorant  of  telegraphic  characters, 
tent  by  the  plaintiff's  line  to  I^e  w  York  or  unskilled  in  their  reaoing,  sliould  mis- 
was  transnutted  only  to  Philadelphia,  understand  them.  Such  are  not  the 
The  court  say:  "No  such  reaspn  as  persons  the  defendants  are  permitted 
the  law  would  recognize,  and  indeed  to  employ  in  their  business.  Those 
no  reason  at  all,  was  given  for  the  fail-  engaged  in  it  profess  to  understand  the 
UK  to  transmit  the  message  to  its  des-  hieroglyphics.  They  are  bound  also 
tination.  Thus  was  presented  a  clear  to  use  the  machinery  which  will  in  the 
case  of  gross  negligence  against  the  best  and  safest  manner  deliver  to  them 
oompany,  in  peif orming  its  undertak-  the  expected  messages.  Careless  read- 
ing, and  a  consequent  liability  to  the  ing,  or  ignorant  management  of  the 
plaintiff  for  such  damage  as  he  had  machinery,  is  no  excuse ;  it  is  simply 
sustained  in  consequence  thereof."  So  an  aggravation  of  the  offence.  The 
in  Landsberger  v.  Magnetic  Tel.  Co.  negligence  was  quite  enough  to  sustain 
82  Barb.  580,  where,  by  the  negligence  the  action."  See  Bowen  v.  Lake  Erie 
of  the  operator,  the  address  of  the  per-  Tel.  Co.  1  Am.  Law  Reg.  685;  De 
ton  to  whom  the  message  was  sent  Rutte  v.  N.  Y.,  Alb.  &  Buf.  Tel.  Co. 
bi^g  incorrectly  transmitted,  the  com-  1  l^aly,  547 ;  Dryburg  v.  N.  Y.  &  W.  P. 
paav  was  held  responsible. —  In  Leon-  Tel.  Co.  85  Penn.  St.  R.  208;  Ritten- 
ard  V.  N.  Y.,  Ac  Tel.  Co.  41  N.  Y.  644,  house  v.  Ind.  Line  of  Tel.  1  Daly,  474 ; 
where  an  order  for  five  thousand  tacks  Lane  v.  Montreal  Tel.  Co.  7  Upper 
of  salt  was  changed  to  five  thousand  Canada  (C.  P.),  28 ;  Wash.  &  N.  O.  Tel 
ooMia,  the  court  say :  "  No  excuse  is  Co.  p.  Hobson,  15  Grat.  122. 
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over  another,  the  injured  applicant  would  hold  the  oompaay 
liable,  (i)  So  it  would  be  if  preference  was  given  from  per- 
sonal favoritism,  and  not  for  money.  As  the  statutes  regu- 
lating telegraph  companies  generally  require  emphatically  this 
equality  and  impartiality  in  the  treatment  of  their  customers 
by  the  companies,  it  may  be  that  a  breach  of  this  obligation 
would  be  thought  to  justify  exemplary  damages,  as  an  offence 
against  the  public. 

If  an  operator  sees  fit  to  alter  a  message  for  the  purpose 
of  correcting  it  or  amending  it,  we  cannot  doubt  that^  the 
company  should  be  liable  for  all  injury  claused  by  the 
change,  (u) 

We  have  s^en  that  secrecy  is  another  obligation  of  the 
company;  and  this  obligation  must  give  them  the  power, 
and  make  it  their  duty,  to  exclude  or  remove  not  only  from 
their  employment,  but  from  their  office,  spies,  or  listeners, 
and  to  confine  the  knowledge  of  the  contents  or  character 
of  the  message,  to  the  operators  employed  in  sending  it,  and 
to  hold  them  to  strict  secrecy.  We  believe  the  company 
would  be  responsible  for  the  breach  of  any  part  of  this 
duty. 

Some  difficulty  exists  as  to  the  obligation  of  delivery.  But 
it  is  a  difficulty  of  fact  rather  than  law.  There  can  be  no 
doubt  that  the  company  are  bound  to  deliver  the  message, 
accurately,  promptly,  and  to  the  right  person ;  and  as  little 
doubt,  that  this  obligation  includes  the  duty  of  using  all 
reasonable  efforts  to  be  accurate,  and  prompt,  and  to  be 
certain  as  to  the  person  entitled  to  receive  the  message.  We 
should  hold  it  equally  a  breach  of  duty  to  be  negligent  in  the 
use  of  knowledge  which  they  possess,  or  in  the  use  of  means 

(t)  In  the  case  of  Reuter  v.  Electric  company,  than  any  preference  or  par- 
Tel.  Co.  6  Kl.  &  BI.  341»  it  was  held  tiality  to  him  in  the  use  of  the  tele- 
that  a  provision  in  the  charter  of  the  graph."  In  U.  S.  Tel.  Co.  p.  Western 
company  that  lu  lines  should  be  open  Union  Tel.  Co.  66  Barb.  46,  the  defend- 
for  the  sending  and  receiving  of  mes-  ant  company  put  upon  their  blanks  for 
sages  by  all  persons  alike,  without  monevs  a  provision  that  the  company 
&yor  or  preference,  was  not  violated  would  not  be  liable  to  any  other  tele- 
by  an  agreement  with  the  plaintiff  to  graph  company  for  error  or  neglect, 
transfer,  half-price  his  dispatches  con-  The  action  was  for  refuaal  to  send  a 
taining  public  intelligence,  the  court  message,  and  was  brought  under  the 
saying  that  this  allowance  "  seemed  New  York  statute ;  and  judgment  waa 
rather  a  remuneration  to  him  for  his  rendered  for  the  plaintiff, 
services  in  collecting  public  intelli-  (u)  See  note  (i),  ante. 
gence,  and   bringing   custom   to  the 
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and  efforts  to  obtain  the  knowledge  necessary  for  the  proper 
performance  of  the  service  they  undertake.  But  what  would 
be  reasonable,  and  therefore  requisite,  care  and  effort  in  any 
ease,  must  depend  upon  the  circumstances  of  the  case,  and 
be  a  question  for  the  jury  under  the  instruction  of  the  court. 
We  do  not  hold  them  to  be  insurers,  as  common  carriers  are. 
There  is  however  one  point  in  which  their  duty  of  delivery 
is  analogous  to  that  of  carriers.  If  the  nature  or  character 
of  the  message,  and  still  more  if  its  express  words,  make  it  a 
case  in  which  the  utmost  promptitude  of  delivery  is  requisite, 
by  undertaking  the  transmission  of  such  a  message,  they 
promise  that  promptitude  of  delivery,  (v) 

We  have  already  said  that  they  certainly  may  make  rea- 
sonable rules  for  the  transaction  of  their  business,  and 
require  a  reasonable  regard  for  these  rules  on  the  part  of 
their  customers.  Questions  of  this  kind  have  often  been 
before  the  courts,  as  our  notes  will  show.  And  there  is  still 
some  imcertainty  as  to  the  whole  of  the  legal  effect  of  the 
rule  requiring  that  messages  be  repeated,  or  rather  returned 
to  the  sender,  under  the  penalty  of  relieving  the  companies 
from  responsibility  for  inaccuracy. 

It  is  held  not  only  that  the  company  is  governed  by 
the  common  relation  of  master  and  servant,  as  to  their 
liability  for  the  defaults  of  their  servants,  but  also  as  to 
their  liability  to  their  servants,  (w) 

(v)  In  Brrant  v.  Am.  Tel.   Co.   1  were  held  liable  for  the  full  amount 

Daly,  576,  an  order  waa  lent  by  tele-  of  the  debt  which  the  plaintiff  would 

graph  from  New  York,  to  an  attorney  have  recovered  had  the  dispatch  been 

m  Providence,  directing  the  attachment  promptly  delivered.    See  also  Parks  0. 

of  a  house  in  the  latter  city.    It  was  Alto  Cal.  Tel.  Co.  18  Cal.  422.    In  U. 

explained  to  the  operator  that,  unless  S.  Tel.  Co.  i>.  Wenger,  66  Penn.  St.  R. 

the  dispatch  was  received  before  the  262,  an  order  for  the  purchase  of  stock 

arrival  of  the  train  then  on  its  way  be-  was  delayed,  and  by  a  rise  in  the  mar- 

tween  the  two  cities,  the  attachment  ket  the  plaintiff  suffered  loss.     The 

could  not  be  made ;  and  he  was  in-  court  say :  "  The  dispatch  was  such  as 

formed  that  any  extra  charges  neces-  to  disclose  the  nature  of  the  business 

sary  to  insure  accuracy  and  dispatch  to  which  it  related,  and  that  the  loss 

would  be  paid.    There  was  a  delay  of  might  be  very  likely  to  occur  if  there 

two  hours  m  sending  the  dispatch  from  was  any  want  of  promptitude  In  trans- 

the  receiving  oflSce,  and  when  deliv-  mittingit." 

ered  it  was  too  late.    As  the  company        (w)  Byron  v,  N.  T.  Stote  Printing 

was  fully  informed  of  the  natm«  of  the  Tel.  Co.  26  Barb.  89. 
message,  and  t^e  reasons  for  haste,  they 
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SECTION  V* 

OF  THE  CONTBACT  BETWEEN  THE  OOMPANT  A^  THE 

PEBSOKS  TO  WHOM  MESSAGES   ABE   SEKT. 

The  first  question  might  seem  to  be,  Is  there  any  contract 
whatever  between  the  company  and  the  receiver ;  are  they 
under  any  obligation  whatever  to  him;  or  what  basis  can 
there  be  for  any  such  contract,  or  what  consideration  does  the 
company  receive  from  him  ? 

We  believe  it  to  be  generally  the  case,  that  the  company 
contract  only  with  the  sender,  and  are  under  no  obligation  to 
any  one  else.  It  may  well  be  that  the  receiver  is  injured  by 
the  default  of  the  company.  Because  they  carelessly  mis- 
took the  message,  or  did  not  deliver  it  to  the  right  person, 
or  delayed  its  delivery,  or  let  its  contents  become  known  to 
others,  he  to  whom  the  message  was  sent  may  have  lost  an 
opportunity  of  important  advantage,  or  indeed,  may  sustain 
direct  loss.  But  the  mere  fact  of  such  loss,  so  caused,  would 
not  give  him  a  remedy  against  the  company.  This  he  can 
have  only  when  malice  or  other  circumstances  give  him  an 
action  of  tort,  or  where  the  sender  is  in  fact  the  agent  of  the 
receiver,  and  the  company  do  in  fact  make  their  contract  with 
the  receiver  as  a  principal,  through  the  sender  as  his  agent. 

Where  this  relation  is  known  to  the  company  at  the  time, 
and  they  act  with  that  knowledge,  there  can  be  no  question 
of  their  contract  with  the  receiver.  It  is  a  different  ques- 
tion, when,  although  such  agency  exists,  it  is  not  stated  to 
the  company  in  any  way,  and  there  was  nothing  in  the  mes 
sage  or  in  the  transaction  to  lead  the  company  to  suppose 
any  such  agency  existed.  Is  the  company  now  liable  to  the 
actual  although  unknown  principal  ?  So  far  as  adjudications 
aid  us  in  answering  this  question,  they  would  seem  to  favor 
the  conclusion  that  this  agency  might  be  inferred  from,  or 
proved  by,  evidence  that  the  transaction  was  for  the  benefit 
of  the  receiver,  and  that  it  was  he  who  was  mainly,  if  not 
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only,  interested  therein,  (x)  Then,  if  the  price  paid  for  the 
message  be  paid  by  the  sender,  it  is  so  far  to  be  regarded  as 

(x)  De  Hatte  v.  N.  T.,  Alb.  &  Buf.  pears  to  hare  been  in  tort.  In  N.  T. 
Tel.  Co.  1  Daly,  647.  Plaintiff  was  a  &  W.  Pr.  Tel.  Co.  v.  Drjburg,  86  Penn. 
commission  merchant  in  California.  St.  R.  298,  the  court  say :  "It  is  said 
His  brother  Theophilus  was  his  agent  that,  upon  the  general  principles  of 
and  correspondent  in  France,  but  had  agency,  the  company  can  be  held  an- 
no other  interest  in  his  business.  The  swerable  to  the  sender  only.  That 
latter  procured  from  parties  in  Bor-  the  relation  of  principal  and  agent  ez- 
deaux  an  order  for  plaintiff  to  pui^  isted  between  him  and  the  company, 
chase  for  them  a  cargo  of  wheat,  at  a  there  can  be  no  doubt ;  but  I  do  not 
price  not  to  exceed  twenty-two  francs  think  it  equally  clear  that  that  relation 

Sir  hectolitre.  This  order  was  sent  to  was  not  established  between  Dryburg 
ew  York,  and  thence  transmitted  by  and  the  company.  Telegraph  corn- 
defendant's  line  to  San  Francisco,  panies  are  in  some  sort  public  institu- 
The  message  received  read  twenty-  tions,  open  alike  to  all,  and  largely 
five  francs  instead  of  twenty-two,  and  used  in  conducting  the  commerce  of 
plaintiff,  having  purchased  at  that  price  the  country ;  and,  when  a  man  receives 
according  to  the  order,  was  put  to  seri-  a  message  at  the  hands  of  the  agent  of 
ous  lota.  On  the  question  of  the  plain-  such  a  company,  and  acts  upon  it,  it 
tiff's  right  to  sue,  the  court  say :  "  The  seems  reasonable  that,  for  all  purposes 
next  objection  taken  by  the  defendants  of  liability,  the  telegraph  company  shall 
is,  tliat  they  entered  into  no  contract  be  considered  as  much  the  agent  of 
with  the  plaintiff;  that  they  made  him  who  receives  as  of  him  who  sends 
their  contract  with  Theophilus  De  the  message.  In  point  of  fact,  the  tee 
Rutte,  who  sent  the  message  acting  as  is  often  piud  on  aelivery;  and  I  am 
the  agent  of  Callarden  &  Labourdette.  inclined  to  think  the  company  ought . 
It  does  not  necessarily  follow  that  the  to  be  regarded  as  the  common  a^^ent 
contract  is  made  with  the  person  by  of  the  parties  at  either  end  of  the 
whom  or  in  whose  name  a  message  is  wire.  But,  however  this  may  be  re- 
sent. He  may  have  no  interest  In  the  garding  the  company  only  as  the  agent 
subject-matter  of  the  message,  but  the  of  the  sender  of  the  message,  is  it  to 
party  to  whom  it  is  addressed  may  be  be  doubted  that  an  agent  is  liable  for 
the  only  one  interested  in  its  correct  misfeasance  even  to  tldrd  parties  ? " 
or  diligent  transmission;  and,  where  The  court  fUrther  held  that  the  rule 
that  is  the  case,  he  is  the  one  with  as  to  unrepeated  messages  would  not 
whom  the  contract  is  made.  The  protect  the  company,  as  the  plaintiff 
business  of  transmitting  messages  by  had  no  means  of  knowing  whether  tlie 
means  of  the  electric  telegraph  is  like  message  had  been  repeated  or  not.  In 
that  of  common  carriers,  in  the  nature  Ellis  v.  Am.  Tel.  Co.  18  Allen,  226,  the 
of  a  public  employment ;  for  those  who  action  was  in  tort  by  the  receiver  of 
engage  in  it  do  not  undertake  to  transmit  the  message.  It  was  held  that  the 
messages  only  for  particular  persons,  company  was  protected  by  the  clause 
but  for  the  public  generally.  They  as  to  unrepeated  messages,  which,  it  ap- 
hold  out  to  the  public  that  they  are  pears,  was  inserted  also  in  the  paper  on 
ready  and  willing  to  transmit  intelli-  which  the  message  was  delivered  to 
genoe  for  any  one,  upon  the  payment  the  plaintiff.  The  court  say :  "  It  may 
of  their  charges ;  and,  when  paid  for  be  a  sufficient  answer  to  such  a  claim 
sending  it,  it  forms  no  part  of  their  that,  according  to  the  reasonable  rules 
business  to  inquire  who  is  interested  by  which  they  were  governed  in  the 
in,  or  who  is  to  be  benefitted  by,  the  performance  of  their  undertaking  to- 
intelligence  conveyed."  "  But  if  we  wards  the  plaintiff,  and  of  which  he 
leave  out  of  view  altogether  the  ques-  had  notice,  they  have  committed  no 
tion  with  whom  the  contract  was  made,  breach  of  duty  for  which  they  can  be 
the  defendants  would  still  be  liable  to  held  liable  to  him.  Besides,  it  is  diffi- 
tbe  plaintiff  for  putting  him  to  loss  and  cult  to  see  how  the  plaintiff,  who  olainif 
damage  through  their  negligence  in  through  the  contract  entered  into  by 
transmitting  to  him  an  erroneous  mes-  the  sender  of  the  message  with  the  de- 
■age."  In  Bowen  v.  Lake  Erie  Tel.  fendants,  which  created  the  duty  and 
Co.  1  Am.  Law  Keg.  686,  the  action  obligation  resting  on  the  defendantSi 
was  brought  by  the  receiver,  but  it  ap-  can  claim  any  higher  or  different  de- 
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paid  by  the  receiver,  —  whether  charged  to  him  or  not  as 
between  him  and  the  sender,  —  as  to  afford  a  sufficient  cour 
sideration  for  the  implied  contract  between  him  and  the  com- 
pany. And  for  any  breach  he  might  have  his  action ;  and 
the  sender  could  not  sue  unless  he  too  sustained  an  injuiy, 
and  then  only  for  that  injury. 


SECTION  VL 

OF   GONTBAGTS   BETWEEN   SENDEB  AKB  BEOEIVEB  BY 

TELEGBAPH. 

These  are  now  common.  It  is  certainly  desirable  that  the 
law  in  respect  to  them  should  be  definitely  determined ;  but 
it  is  not  so  as  yet. 

If  one  party  makes  an  offer  and  the  party  to  whom  it  is 
made  accepts  it,  there  is  a  contract.  But  some  years  ago, 
the  question  came  before  the  English  courts,  and  afterwards 
before  our  own,  whether,  when  the  acceptance  was  made  by 
letter,  the  acceptance  was  complete  when  the  letter  was 
mailed,  or  not  until  that  letter  was  received.  The  full  pres- 
entation of  the  law  on  that  subject  made  in  a  former  chap- 
ter, (y)  shows  the  difficulty,  uncertainty  and  fluctuation  of 
the  adjudication  on  this  subject.  It  was  not  for  a  long  time 
settled,  if  indeed  it  is  fully  so  even  now,  that  the  contract 

gree  of  diligence  than  that  which  was  *'  The  obligation  of  the  company  to  use 

stipulated  for  by  the  parties  to  the  con-  due  care  and  skill  in  the  transmission 

tract.    Certainly,  a  derivative  or  inci-  of  the  message  is  one  arising  entirely  out 

dental  right  cannot  be  greater  or  more  of  the  contract.    The  plaintiff  who  is 

extensive  tlian  tliat  which  attached  to  a  stranger  to  the  contract  with  the 

the  principal  or  source  whence  such  company,  cannot  maintain   an  action 

right  accrued  or  was  derived.  The  court  against  them  for  the  breach  of  it."  •— 

say  of    Dr^burg's  case:    "It  differs  In  Rose  o.  U.  S.  Tel.  Co.  6  Rob.  805, 

from  this  m  the  essential  particular  the  plaintiff  was  a  broker,  who  received 

that  it  was  not  proved  that  the  defend-  a  message,  and  was  led  by  a  mistake 

ant  in  error  had  an^  notice  or  knowl-  to  sell  6,000  barrels  of  oil  instead  of 

edge  of  the  regulations  of  the  com-  GOO.     But  he  disclosed  the  name  of 

pany,  by  which  tlieir  liability  was  re-  his  principal;  and  it  was  held  that  he 

stricted.'^  —  In  a  recent  Knglish  case,  was  not  hable  on  the  contract  of  sale, 

Playford  v.  United  Kingdom  Tel.  Co.  and  therefore  could  not  maintain  the 

Law  Rep.  4  Q.  B.  707,  an  action  was  action ,'     implying,     that     otherwise, 

brought  by  the  receiver  upon  a  case  though  only  a  receiver  of  the  message, 

stated  without  pleadings,  and  it  was  held  he  might, 
that  he  ooold  not  recover.  The  court  say:        (y)  AnU,  voL  L  p.  488. 
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was  complete  when  the  letter  of  acceptance  was  mailed,  the 
acceptor  having  then  no  knowledge  of  any  withdrawal  of 
the  offer. 

Is  this  now  the  law  in  respect  to  contracts  by  telegraph  ? 
It  certainly  is  not  so  settled.  There  is  some  adjudication 
on  the  subject,  but  it  is  contradictory,  and  leaves  the  ques* 
tion  undetermined,  (z)  It  may  be  that  a  custom  will  grow 
np,  or  a  course  of  adjudication  take  place,  which  will  place 
the  telegraph  on  precisely  the  same  footing  as  the  maU  ;  and 
certainly  some  adjudication,  and  opinions  of  much  weight, 
look  in  this  direction.  Such  is  not  our  own  opinion  at 
present.  There  may  be  reasons  why  this  should  become 
a  part  of  the  law-merchant;  but  we  cannot  think  it  is  so 
now. 

The  reasons  for  not  holding  it  may  easily  be  stated.    They, 

(t)  The  only  case  in  which  this  otiier.  They  further  held  that  a  oom- 
qneatioD  appears  to  have  been  directly  munication  is  only  initiated  when  de- 
passed  upon  is  tliat  of  Trevor  v.  Wood,  livered  to  the  operator,  and  becomes 
41  Barb.  266, 86  N.  Y.  807.  The  plain-  complete  only  when  it  comes  to  the 
atb  and  defendants  were  all  broVers ;  possession  of  the  party  to  wliom  it  is 
the  former  doing  business  in  New  York,  addrewed ;  and  that  the  rule  which 
the  latter  in  New  Orleans.  Tliere  was  prevails  as  to  acceptances  made  by 
an  arrangement  between  tliem  that  mail  does  not  apply  to  telegraphic 
negotiations  for  sales  should  be  con-  communications,  giving  tlie  reasons 
ducted  by  telegraph.  On  t)ie  80th  of  stated  in  the  text.  This  decision  was 
January,  plaintiff  sent  a  telegram  to  overruled  by  the  Court  of  Appesls,  86 
defendants,  inquiring  the  price  for  N.  Y.  (9  Tiff.)  807,  where  it  was  held 
which  they  would  sell  a  certain  quan-  that  contracts  made  by  telegraph  are 
tity  of  bullion.  Defendants  replied  on  subject  to  the  same  rules  as  those  made 
the  following  day,  naming  the  sum.  by  letter ;  that  the  rule  laid  down  in 
Plaintiflb  immediately  replied  accepting  Mactier  v.  Frith,  6  Wend.  108,  as  to 
the  offer,  and  renewed  tlieir  acceptance  acceptance  of  an  offer  by  letter,  governed 
on  the  following  day.  Owing  to  some  the  present  case ;  and  that  the  contract 
derangement  of  the  line,  the  two  last-  became  binding  from  the  time  the 
mentioned  messages  were  delayed,  and  plaintiff's  offer  of  acceptance  was  de- 
were  not  received  until  February  4th.  hvered  to  the  operator.  The  court 
On  the  8d,  the  defendants,  having  re-  say :  '*  It  was  agreed  between  the 
oeived  no  reply  to  their  offer,  sold  the  parties  that  their  business  should  be 
bullion,  and  notified  plain tiffk  of  the  transacted  through  the  medium  of  the 
sale.  On  this  state  of  fiicts,  the  Su-  telegraph.  The  object  of  this  agree- 
preme  Court  of  New  York  held  that  ment  was  to  substitute  the  telegraph 
the  plaintiffs  could  not  recover,  as  there  for  other  methods  of  communication, 
was  no  completed  contract  between  the  and  to  give  to  their  transactions  by  it 
parties  at  the  time  the  bullion  was  sold ;  tlie  same  force  and  validity  they  would 
that  the  plaintifi^  must  be  regarded  derive  if  they  had  been  performed 
as  having  undertaken  to  bring  home  to  through  other  agencies.  Under  these 
the  dafendants  their  acceptance  of  the  circumstances,  the  sending  of  the  dis- 
OfSer  made ;  and  that  the  agreement  patch  must  be  regarded  as  an  accept- 
to  negotiate  by  telegraph  was  a  war-  ance  of  the  respondent's  offbr,  and 
tmnty.  by  each  party,  that  his  com-  thereupon  the  contract  became  com* 
nwiiGstioo  ihould  be  rec^ved  by  the  plete. 
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in  fact,  resolve  themselves  into  two.  One  is,  that  the  mail 
is  a  governmental  institution.  It  is  the  agent  of  all  the  peo- 
ple and  of  every  one  of  them,  and  may  be  considered  as,  if 
not  guaranteed  to  a  certain  extent  by  the  government,  still 
guarded  as  well  as  regulated  by  the  power  of  the  govern- 
ment. It  is  not  80  with  the  telegraph.  E£Port»  are  now 
making  to  place  telegraphing  in  the  hands  of  the  govern- 
ment and  put  it  on  the  same  footing  as  the  post-office.  It 
may  become  so,  but  it  is  not  -so  yet.  State  statutes  do  not 
require  nor  institute  a  telegraph,  nor  hold  it  as  public  prop- 
erty ;  they  only  permit  it,  and  confer  upon  it  certain  rights, 
and  lay  upon  it  certain  duties. 

Another  reason  is,  that  when  a  letter  is  delivered,  it  is  per- 
fectly certain  that  the  assent  of  the  accepting  party,  in  pre- 
cisely his  own  words,  is,  so  far  as  the  writer  can  do  it,  made 
known  to  the  offerer.  This  can  never  be  certain  where  the 
message  is  sent  by  telegraph.  The  operator  or  copyist,  at 
either  end,  may  make  a  mistake.  Accuracy  may  be  made 
extremely  probable  by  returning  the  message ;  but  never 
certain  while  it  is  possible  that  the  mistake  in  sending  is  cor- 
rected, perhaps  by  another  mistake,  in  retui*ning  the  mes 
sage.  We  are  of  opinion  therefore,  that,  at  present,  the 
contract  is  not  complete,  until  the  message  of  acceptance  is 
received,  or,  at  least,  that  the  law  is  not  settled  otherwise. 
And  so  far  as  the  state  statutes  touch  this  question,  they 
would  seem  to  require  delivery  to  the  receiver,  or  to  make 
the  delivery  of  the  message  to  the  operator  alone,  insuffi- 
cient. 

Still  another  but  a  connected  question  may  arise ;  and, 
indeed,  has  arisen.  There  are  frequent  occasions  when  a 
party  is  bound  to  give  information  as  soon  as  possible.  This 
may  be  by  positive  and  express  contract,  or  by  a  plain  infer- 
ence from  the  nature  of  the  transaction,  or  from  the  relation 
and  duty  of  one  party  to  the  other.  Is  the  party  thus  bound, 
obliged  to  use  a  telegraph  if  the  same  be  within  his  reach  ? 

Here,  also,  we  must  wait  for  adjudication  before  we  know 
certainly  what  the  law  is.     But  there  are  strong  reasons  for 
requiring  the  use  of  these  means,  and  they  grow  stronger 
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every  day.  And  the  adjudication  which  looks  in  this  direc- 
tion favors  this  conclusion,  (a) 

One  exception  however  must  still  be  made.  Notices  of 
non-payment  or  non-acceptance  of  negotiable  paper,  re- 
main, as  yet,  in  our  opinion,  on  their  old  footing.  That  is, 
if  notice  be  sent  seasonably  by  telegraph  and  seasonably  re- 
ceived, we  have  no  doubt  it  would  be  valid.  But  one  bound 
to  send  such  notice  has  a  right  to  send  it  by  mail  ^  and  if  he 
mails  it  in  season  he  discharges  his  duty  and  secures  his 
rights,  whether  the  letter  be  received  or  not.  It  is'  not  so,  if 
the  notice  be  sent  by  telegraph,  and  be  not  delivered  in  sea- 
son. And  even  in  states  where  by  statute  legal  notices  and 
processes  and  instruments  may  be  effectually  sent  or  served, 
by  telegraph,  we  hold  delivery  essential  to  complete  the  work, 
which  is  only  inchoate  when  the  instrument  or  paper  is  de- 
livered to  the  telegraph  company. 

In  our  chapter  on  the  Statute  of  Frauds  (6)  it  will  be  seen 
that  one  of  the  provisions  of  the  English  statute  —  that  per- 
mitting actions  to  be  maintained  upon  certain  contracts  only 
when  they  are  in  writing  signed  by  the  party  to  be  charged 
—  is  generally  in  force  in  our  country.  The  same  chapter 
will  show  what  is  the  prevailing  construction  as  to  this  re- 
quirement of  writing  and  signing.  We  think  the  principles 
already  well  established  when  applied  to  contracts  made  by 
telegraph,  will  lead  to  the  conclusion  that  they  satisfy  this 
requirement.  This  is  the  effect  of  some  of  the  state  le^- 
lation  concerning  telegraphs.  The  question  has  not  yet  been 
directly  decided ;  but  it  has  been  considered  by  the  courts, 
and  especially  in  reference  to  guaranty.     Our  notes  will 

(a)  Prt>udfcM>t  V.  Monteiiore,  L.  H.  think  it  clear,  looking  at  the  position 

2  Q.  B.  511,  action  on  a  policy  of  in-  of  Rees  as  agent  to  purchase  and  ship 

■arance.     Defence,    concealment     of  the  cargo  for  the  plaintiflT,  that  it  was 

material  information  bj  tlie  assured,  his  duty  to  commtftiicate  to  his  priuci- 

PlaintiflTs  agent  shipped    a  cargo  of  pal  the  disaster  which  had  happened  to 

madder  from  Smyrna,  on  the  21st  of  the  cargo ;  and,  looking  to  the  now 

JanuaiT,  having  previously  informed  general  use  of  the  electric  telegraph  in 

plaintiff  of  the  intended  shipment,  and  matters  of  mercantile  interest,  between 

its    amount    News    of    the   vessel's  agents  and  their  employers,  we  think 

stranding  reached   the  agent  on  the  it  was  the  duty  of  the  agent  to  com- 

24th.    On  the  26th,  the  next  post  day,  municate  with  his  employer  by  this 

be  notified  plaintiff  of  the  disaster,  but  speedier   means    of   communication." 

purposely  refrained  firom  telegraphing,  See  also  The  Convoy's  Wheat,  8  Wall 

m  order  that  plaintiff  might  insure,  225. 
which  he  did  before  the  receipt  of  the        (6)  Post,  vol.  ill.  p.  8. 
laat    letter.     The    court    say:  "We 

VOL.  II.  20  [  305  ] 
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ebow  the  adjudication  on  the  subject,  (c)  Orders  for  goods 
are  constantly  made  by  telegraph,  and  they  may  be  accepted 
by  telegraph,  by  letter,  or  by  act.  And  neither  party  will 
be  responsible  to  the  other  for  the  mistake  of  the  tele- 
graph, (ee) 


SECTION  vn. 

OF  THE  IdEASUB^  OF  DAMAGES. 

In  some  of  our  states,  the  owners  of  stock  or  shares  in 
telegraph  companies  are  made  personally  liable  for  the  debts 
of  the  company.  More  frequently  they  are  left  to  the  com- 
mon law  of  corporations,  which  would  hold  only  the  com- 
pany as  a  corporate  body. 

In  regard  to  the  measure  of  damages,  the  principal  ques- 
tion has  been,  as  in  so  many  other  cases,  that  arising  from 
the  rule,  "  causa  proxima  non  remota  spectatur."  We  have 
repeated  occasion  to  consider  this  rule,  and  the  adjudica- 
tion respecting  it,  in  other  chapters,  (d)  and  do  not  know 

(e)  In  Howley  o.  Whipple,  4S  N.  H.  operator  in  forwarding  th«  telegram 

4S7,  the  court  say :  "  When  a  oontract  was  the  act  of  the  defendant    In  law, 

is  made  by  telegraph,  which  must  be  therefore,    the    manipulations    of   the 

in  writing  by  the  statute  of  frauds,  if  operator   by    which    the   defendant's 

the  parties  authorize  their  agents  either  name    became  appended   to  the   dis- 

in  writing  or  by  parol  to  make  a  prop-  patch  were  his  own,  and  were  equirar 

osition  on  one  side,  and  the  other  party  lent  to  an  actual  personal  signing  of 

accepts  it  through  the  telegraph,  that  his  name  with  pen  and  inlc."    See  also 

constitutes  a  writing  under  the  statute  Treror  v.  Woods,  86  N.  T.  (9  Tiff.) 

of  fhiuds ;  because  each  party  author-  811.    Wliere  the  telegram  is  sent  drom 

ixe%  his  agents,  the  company,  or  the  a  written  dispatch  signed  by  the  sender, 

company's  operator,  to  write  for  him ;  it  is  held  that  the  original  writing  is 

and  it  makes  no  difference  whether  the  proper  evidence  of  the  contract, 

that  operator  writes  the  offer  or  the  and   not   the   telegram   as   received, 

acceptance  in  the  presence  of  liis  prin-  Kinghom  v.  Montreal  Tel.  Co.  18  Up. 

cipal,  or  by  his  express  direction,  with  Can.  (Q.  B.)  60 ;  Durkee  v,  Vt,  Central 

a  steel  pen  an  inch  long,  attached  to  an  R.  R.  29  Vt.  127. 

ordinary  pen-holder,  or  whether    his  (re)  Thus,  in  an  English  case,  where 

pen  be  a  copper  wire  a  thousand  miles  one  sent  to  plaintiffs  for  a  sample  rifle, 

long."    So  in  Dunning  v.  Roberts,  86  saying  he  might  want  fifty,  and  afler> 

Barb.  463,  where  it  was  proved  that  wards  sent  a  message  to   send    him 

the  defendant  was  in  the  otfice  when  three   rifles,   and   the   operator   tele- 

the  dispatch  was  sent,  and  agreed  to  graphed  "  the  "  instead  of  **  three,"  and 

the  message  as  forwarded,  the  court  fifty  rifles  were  sent,  it  was  held  that 

say :  *'  It  is  urged  tliat  the  telegram  there  was  no  contract,  and  no  liability 

was  not  subscribed  by  the  defendant, .  for  more  than  three.    Henkel  p.  Pope 

nor  by  his  authority.    But  it  has  been  L.  R.  6  Ex.  7. 

determined,  that,  under   the   circum-  (d)  See  po&i,  vol.  iii.  p.  178. 
stances  of  this  case,  the  act  of  the 
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that  we  need  now  add  to  these  general  considerations  any 
thing  belonging  especially  to  telegraphic  communication.  If 
the  telegraph  company  is  in  default,  but  their  default  is  made 
mischievous  to  a  party  only  by  the  operation  of  some  other 
intervening  cause,  then  the  rule  above  mentioned  would  pre- 
vent the  liability  of  the  company;  because  their  default 
would  be  only  the  remota^  the  remote  or  removed  cause  of 
the  injury,  and  not  the  proxima^  or  nearest  cause. 

So  when  the  question  takes  the  form,  How  far  shall  the 
claim  for  mischief  or  damage  be  pursued,  and  for  what  con- 
sequences of  their  default  shall  the  company  be  liable  ?  The 
answer  is,  only  for  proximate  or  immediate,  and  not  for  dis- 
tant consequences.  And  the  meaning  of  this  is,  only  for 
those  consequences  which  follow  naturally  and  directly  from 
the  failure  of  the  company  to  perform  their  contract  duly, 
and  therefore  may  be  supposed  to  have  been  in  contempla- 
tion of  the  parties  when  they  made  their  contract,  {dd)  Our 
notes  will  show  that  this  question  has  arisen  in  many  forms ; 
and  they  will  also  show  the  adjudication  upon  it.  (e) 

{dd)  Baldwin  v.  U.  S.  Tel.   Co.   1  follow  its  Tiolation.    It  is  not  required 

Lans.  125;  64  Barb.  606;  6  Abb.  Pr.  mit$t    have    contemplated    the    actual 

K.  s.  406.  damages    which  are    to   be   allowed. 

(«)  The  rule  of  damages  is  thus  laid  But  the  damages  must  be  such  as  the 

down  bj  Earf,  C.  J.,  in  Leonard  v.  parties  may  he  fairly  suppoMd  to  have 

N.   T.,  &c.  Tel.  Co.  41    N.   Y.  644 :  contemplated  when  they  made  the  con- 

"  The  measure  of  damages  to  be  ap-  tract.    A  more  precise  statement  of 

^ied  to  cases  as  they  arise  has  been  a  the  rule  is,  that  a  party  is  liable  for  all 

nruitful  subject  of  discussion   in   the  the  direct  damages  which  both  parties 

courts.    The  difficulty  is  not  so  much  would  have  contemplated  as  flowing 

in  laying  down  general  rules,  as  in  ap-  fronv its  breach,  if,  at  the  time  they  en- 

5 lying  them.    The  cardinal  rule  un-  tered  into  it,  they  had  bestowed  proper 

oubtedly  is  that  the  one  party  shall  attention  upon  the  subject,  and  had 

reoorer  all  the  damages  which  have  been  fully,  informed  of  the  facts."    In 

been  occasioned  by  the  breach  of  con-  this  case,  plaintiff's  agents  at  Chicago 

tract  by  the  other  party.    Bat  this  ruie  had  telegraphed  to  his  agents  at  Oswego 

is  modified  in  its  application  by  two  to  forward  6,000  casks  of  salt.    In  the 

others.    The  damages  must  flow  di-  course  of  transmission  the  word  »aeki 

rectly  and  naturally  from  the  breach  was  changed  to  casks.    It  appeared  that 

of  contract,  and  they  must  be  certain  the  latter  term  in  the  salt  trade  referred 

both  in  their  nature  and  in  respect  to  to  packages  of  coarse  salt  containing 

the  cause  from  which  they  proceed,  over  three  hundred  pounds,  the  former 

Under  this  latter  rule,  speculative,  con-  to    packages  of  fine   salt    containing 

tingent,  and    remote  damages,  which  fourteen  pounds.    Before  the  mistake 

cannot  be  directly  traced  to  the  breach  was  rectified,  the  requisite  quantity  of 

complained  of,  are  excluded.     Under  coarse  salt  was  sent ;  and,  there  being 

the  former  rule,  such  damages  are  only  no  demand  for  it  at  Chicago,  it  was  sold 

allowed  as  may  fairly  be  supposed  to  at   a   heavy  loss.    The    measure    of 

have  entered  into  the  contemplation  of  damages  was  held  to  be  the  difierenoe 

the  parties,  when  they  made  the  con-  in  the  market  prices  of  the  salt  at 

tract  as  might  naturally  be  expected  to  Chicago  and  at  Oswego  on  the  day  of 
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shipment,  together  with  the  charges  of  telegram,  "  Qet  flO.OOO  of  the  Mail 
transportation.  In  Squire  v.  West  Un.  Co."  Through  the  negligence  of  the 
Tel.  Co.  98  Mass.  282,  plaintifib  had  company,  the  dispatch  did  not  arrive  in 
accepted  by  telegraph  an  offer  for  the  season  to  ftilfll  the  contract  In  an 
sale  of  a  number  of  hogs  in  Buffalo,  action  against  the  company,  it  waa  held 
The  dispatch  was  not  promptly  de-  tliat  plaintiff  could  recover  neither  his 
livered,  and,  in  consequence,  the  hogs  expected  commissions  nor  the  $600 
were  sold  to  another  party.  The  court  paid  as  forfeit,  but  was  limited  to  the 
•ay :  "  The  sum  which  would  compen-  amount  paid  for  the  transmission  of 
sate  the  plaintiff  for  the  loss  and  iigury  the  message,  and  interest  on  the  f  10,000 
sustained  by  them  would  be  the  dlf-  during  the  time  it  was  delayed  in  the 
ference,  if  any,  in  the  price  which  they  hands  of  the  Mail  Co. ;  the  court  say- 
agreed  to  pay  for  the  merchandise  by  ing  that  there  was  nothing  in  the  dis- 
the  message  which  the  defendants  un-  patch  to  intimate  that  any  other  loss 
dertook  to  transmit,  if  it  had  been  duly  would  be  suffered  by  the  plaintiff  from 
and  seasonably  delivered,  in  fulfilment  the  delay.  Similar  views  are  ez- 
of  their  contract,  and  the  sum  which  pressed  in  Gildersleeve  o.  U.  S.  TeL 
the  plaintifis  would  have  been  com-  Co.  29  Md.  282 ;  Stevenson  v.  Montreal 
polled  to  pay  at  the  same  place  in  order,  Tel.  Co.  16  Up.  Can.  (Q.  B.]  580; 
by  the  use  of  due  diligence,  to  have  Kinghom  v.  Montreal  Tel.  Co.  18  Up. 
purchased  the  like  quantity  and  quality  Can.  (Q.  B.)  60.  It  was  held  in  Shields 
of  the  same  species  of  merchandise.^'  v.  W.  &  N.  O.  Tel.  Co.  4  Am.  Law  J. 
Where  the  dispatch  directed  the  im-  (h.  a.)  811,  that,  where  the  message  is 
mediate  attachment  of  property  on  a  unintelligible  to  the  operator,  its  value 
suit  in  plaintiff's  favor,  and,  by  reason  of  is  inappreciable,  and  the  company  has 
delay  m  transmission,  the  opportunity  no  means  of  knowing  the  extent  of  the 
for  making  the  attachment  was  lost,  responsibility  involved  m  its  transmis- 
the  company  has  been  held  liable  to  sion.  The  dispatch  in  this  case  read, 
pay  the  whole  sum  which  would  have  "Oats  fifty- six;  bran  one  ten;  com 
been  secured  had  the  attachment  been  seventy-three ;  hay  twenty-five." 
seasonably  made.  Parks  v.  Alta  Cal.  i'lainiiff  was  allowed  to  recover  only 
Tel.  Co.  18  Cal.  422;  Bryant  v.  Amer.  the  cost  of  transmisMon.  On  the  other 
Tel.  Co.  1  Daly,  676.  It  has  been  held  hand,  in  Rittenhouse  v.  Indep.  line  of 
tliat,  even  when  the  loss  is  the  direct  Tel.  1  Daly,  474,  it  was  held  that,  so 
result  of  the  error  or  delay,  the  com-  long  as  the  words  were  plain,  the  fact 
pany  are  not  liable,  unless  either  the  that  the  meaning  was  unintelligible  to 
terms  of  the  message  itself  show  that  the  operator  would  not  discharge  the 
such  a  loss  would  naturally  follow  a  company.  So  Bowen  v.  Lake  Eri* 
failure  to  transmit  promptly  and  cop-  Tel.  Co,  1  Am.  Law  Reg.  685.  Where 
rectly,  or  the  circumstances  of  the  case  •»  o"^©''  "  *^^  ^y  telegraph  for  the 
were  explained  to  the  company.  Thna,  purchase  of  an  article,  and  by  mistake 
in  Landsberger  v.  Magnetic  Tel.  Co.  82  the  name  of  another  article  is  substi- 
Barb.  580,  plaintiffs  made  a  co^tract  tuted,  and  the  receiver  purchases  this 
with  parties  in  San  Francisco  to  buy  last-named  article,  the  company  are 
for  them  in  New  York  a  quantity  of  li»ble  for  the  damage  resulting  from 
pistols,  on  which  they  were  to  receive  a  the  failure  to  purchase  the  article 
commission,  agreeing  also  to  forfeit  actually  ordered,  but  not  for  a  loss  on 
$600  in  case  of  failure  to  fulfil  theii  the  resale  of  that  purchased  by  mis- 
agreement  Plaintiffs  transmitted  take,  unless  they  have  had  fair  notice 
110,000  to  their  agenU  in  New  York,  ot  such  sale.  Rittenhouse  p.  Ind.  Line 
to  enable  them  to  fulfil  the  contract^  of  Tel.  1  Daly,  474 ;  W.  &  N.  O.  Tel. 
•ending  at  the  same  time  tlie  following  Co.  v,  Hobson,  15  Grat  122. 
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CHAPTER   Xin. 

OP   PATENTS. 

The  law  of  Patents  is  but  a  little  more  than  two  eentaiies 
old,  in  England ;  and  on  the  continent  of  Europe  it  began 
still  later.  In  this  country  a  statute  authorizing  and  regulat- 
ing patents  was  enacted  in  1790,  and  upon  this  and  subse- 
quent amendatory  statutes  the  law  of  patents  rests.  In  itself 
it  is  utterly  unknown  to  the  common  law ;  but  the  rules  and 
principles  of  the  common  law,  as  to  contract,  construction, 
evidence  and  remedy,  are  applied  to  the  law  of  patents.  The 
last  statute,  which  covers  the  whole  ground  and  replaces  the 
earlier  enactments,  was  approved  July  8, 1870.  (a) 

We  propose  to  consider  the  law  of  patents  only  in  its  rela- 
tion to  the  law  of  contracts.  We  would  say,  however,  that 
as  to  the  methods  and  processes  of  obtaining  patents,  any 
applicant  at  the  patent-office  in  Washington  is  furnished  not 
only  with  a  copy  of  the  statute,  but  with  a  carefully-pre- 
pared pamphlet,  in  which  full  directions  are  given  for  the 
transaction  of  any  business  with  the  office.  And  the  ex- 
perience of  the  author  of  this  work  justifies  his  saying  that 
any  person  having  or  wishing  to  have  dealings  with  the 
patent-office,  as  counsel  or  otherwise,  may  be  sure  of  receiv- 
ing from  the  officers  employed  therein  all  the  guidance  and 
assistance  compatible  with  the  discharge  of  their  duties. 

(a)  The  English  legislation  upon  this  this  realm,  to  the  true  and  flnt  inrentor 

fnbject  rests  upon  a  clause  in  the  Stat-  and  inrentors  of  such   manufactures, 

ute  21   Jac.  1.  c.  8,  $  6,  commonly  which  others,  at  the  time  of  making 

called  the  Statute  of  Monopolies,  ez-  sudi  letters-patent  and  grants,  shall  not 

cmpting  from  the  operation  of  that  act  use,  so  as  also  they  be  not  contrary  to 

**  tetters-patent  and  grants  of  priTilege,  law,  nor  mischievous  to  the  state  by 

for  the  term  of  fourteen  years  or  under,  raising  prices  of  commodities  at  home, 

of  the  sole  working  or  making  of  any  or  hurt  of  trade,  or  generally  InoonTen* 

nuumer  of  new  manufactores  within  lent.'' 
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SECTION  n. 

OF  THE  FOUNDATION  OP  A  PATENT-BIGHT. 

Whatever  may  have  been  the  theory  in  former  years,  it 
must  now  be  admitted,  that  a  patent-right  now  rests  alto- 
gether on  the  statute,  and  not  at  all  upon  any  inherent  or 
natural  right  of  an  inventor  to  the  exclusive  use  of  his 
invention.  (J) 

The  statute  in  fact  makes,  or  constitutes,  a  contract  be- 
tween the  inventor,  and  the  public,  resting  on  sound  and 
actual  considerations  on  both  sides.  The  pubUc  engages  to 
protect  him  in  the  exclusive  use  of  his  invention  for  a  certain 
time.  This  he  gains.  On  the  other  hand  he  agrees  to  put 
on  a  record  open  to  the  public,  a  description  of  his  invention 
which  shall  enable  any  person  of  competent  skill  to  make 
use  of  it,  after  his  exclusive  use  is  terminated.  This  the 
public  gains ;  but  their  greater  gain  is  in  the  stimulus  to 
invention  given  by  this  protection  of  the  inventor. 

It  is  plain,  therefore,  that  the  owner  of  a  patent-right 
should  not  be  treated  as  a  monopolist,  as  he  once  was,  who 
ought  to  be  limited  and  restrained  in  every  way,  whenever 
an  ingenious  construction  of  language  or  rigorous  application 
of  a  principle,  could  turn  a  decision  against  him.  He  is  a 
party  to  a  fair  and  equal  contract,  and  should  be  dealt  with 
by  the  law  rationally  and  impartially.  And  so,  of  late  years, 
he  has  been.  (<;) 

(6)  Mortoii  o.  N.  T.  Bje  and  Ear  the  original,  inrentDr,  to  be  entitled  to 

Infirmary,  2  Fish.  820.  the  protection  of  the  statute,    His  titk 

(e)  Grant  v.  Raymond,  6  Peters,  241 ;  rests  entirely  on  the  priority  of  his  ip 

Ames  V.  Howard,  1  Sumn.  486.    The  yention. 
patentee  moat  be  the  first,  as  well  a« 
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SECTION  in. 

WHO  MAY  OBTAIN  A  PATENT. 

The  Statute  of  1870  enacts,  that  ^^  any  person  who  has 
invented  or  discovered  any  new  and  useful  art,  machine, 
manufacture  or  composition  of  matter,  or  any  new  and  useful 
improvement  thereof,  not  known  or  used  by  others  in  this 
country,  and  not  patented  or  described  in  any  printed  pub- 
lication in  this  or  any  foreign  country,  before  his  invention 
or  discovery  thereof,  and  not  in  public  use  or  on  sale  for 
more  than  two  years  prior  to  his  application,  unless  the  same 
is  proved  to  have  been  abandoned,"  may  obtain  a  patent 
therefor.  The  patentee  must  be  the  first  as  well  as  an 
original  inventor,  to  be  entitled  to  the  protection  of  the 
statute.  His  title  rests  entirely  on  the  priority  of  his  inven- 
tion. ((2)  But  he  need  not  have  been  the  first  to  conceive 
the  idea  embodied  in  the  invention,  (dd)   And  it  is  held  that 

(d)  Woodcock  V.  Parker,  1  Gall.  489 ;  his  improrement  and  obtalDod  his  pa- 
Bedford  V.  Hunt,  1  Mass.  804 ;  Parker  tent"  And  in  Goodyear  o.  Day,  2 
».  Stiles,  5  McLean,  61;  AUen  v, Blunt,  Wall.  Jr.  288,  Grier,  J.,  says :  "The 
2  Wood.  &  M.  140.  iuvention  when  perfected  may  truly  be 

{dd)  Stonf,  J.,  said :  "  The  law  is  that  said  to  be  die  culminating  point  of 
whoerer  first  perfects  a  machine  i«  many  experiments,  not  only  by  the  in« 
entitled  to  a  patent,  and  is  the  real  in-  yentor,  but  by  many  others.  He  may 
Tentor,  although  others  may  previously  have  profited  indirectly  by  the  unsnc- 
hare  had  the  idea,  and  made  some  ex-  cesstUl  experiments  and  fiulures  •  of 
periments  toward  putting  it  in  practice,  others ;  but  it  gives  them  no  right  to 
Washburn  v,  Gould,  8  -Story,  122.  So  claim  a  share  of  the  honor  or  profit  of 
in  Parkhurst  v.  Kinsman,  1  Blatchf.  the  successful  inventor.  It  is  when 
488,  Ndton,  J.,  says  :  **  It  is  not  enough,  speculiftion  has  been  reduced  to  prao- 
to  defeat  a  patent  already  issued,  that  tice,  when  experiment  has  resulted  in 
another  conceived  the  possibility  of  discovery,  and  when  that  discovery 
effecting  what  the  patentee  accom-  has  been  perfected  by  patient  and  con- 
plished.  To  constitute  a  prior  inven-  tinned  experiments,  —  when  some  new 
tion,  the  party  alleged  to  have  produced  compound,  art,  manufiicture,  or  ma- 
tt must  nave  proceeded  so  far  as  to  chine  has  been  produced,  which  is  use- 
have  reduced  his  idea  to  practice,  and  fUl  to  the  public,  that  the  party  making 
embodied  it  in  some  distinct  form.  It  it  becomes  a  public  bene&ctor,  and 
most  have  been  carried  into  practical  entitled  to  a  patent."  See  also  White- 
operation;  for  he  is  entitled  to  a  patent,  ley  r.  Swayne,  7  Wall.  685;  Agawam 
who  being  an  original  inventor,  has  Co.  r.  Jordan,  ibid.  688;  Foote  o. 
flrstperfe^ed  the  invention  and  adapted  Silsby,  1  Blatchf.  446;  Reed  v.  Cutter, 
It  to  pnMStical  use.  Crude  and  imper-  1  Story,  696 ;  Howe  v.  Underwood,  1 
fiBd  experiments,  equivocal  in  their  Fish.  160;  Singer  v.  Walmsley*  ibid* 
resnlts,  and  then  given  up  for  years,  668 ;  Un.  Man.  Co.  v.  Lonnsbnnr,  2 
cannot  be  ]>ermittBd  to  prevail  aoainst  Fish.  889 ;  White  v.  Allen,  ibid.  440. 
an  original  inventor  who  has  periected 
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a  prior  invention,  to  avoid  a  subsequent  patent  must  have 
been  a  working  machine,  which  either  has  done  work  or  was 
certainly  capable  of  doing  it,  and  not  a  mere  machine  got  up 
for  purposes  of  experiment.  Qde)  And  the  inventor  may 
employ  mechanics  to  embody  his  ideas,  and  may  avail  him- 
self of  their  suggestions  as  to  form  and  details,  if  the  plan  of 
the  invention  be  his  own.  (4f ) 

The  statute  further  provides,  that  its  having  been  first 
patented  in  a  foreign  country  shall  not  prevent  or  avoid  a 
patent  in  this  country,  unless  it  shall  have  been  introduced 
into  public  use  in  the  United  States  for  more  than  two  years 
prior  to  the  application.  But  the  patent  granted  here  shall 
expire  at  the  same  tune  with  the  foreign  patent,  (e) 

By  an  *^  abandonment ''  of  the  invention,  is  meant  a  pub- 

{de)  Woodman  v,  Stimpson,  8  Fish.  This  directioii  was  supported  by  a  ma- 
OS  ;  Swift  V.  Whesen,  id.  §48 ;  Cahoon  jority  of  the  Supreme  Court,  who  re- 
V.  Ring,  1  Clif.  592.  But  it  need  not  garded  the  second  inventor  as  standing 
have  l^n  put  Into  actual  use,  if  it  can  upon  the  same  ground  with  the  discov- 
be  already  proved  that  it  would  practi-  erer  of  a  lost  art,  or  an  unpatented  and 
cally  answer  the  purpose  for  which  it  unpublished  foreign  invention.  See 
was  designed.  Coffin  v.  Ogden,  8  Fish,  also  Hall  v.  Bird,  6  Blatchf.  488 ;  Wal- 
640.  See  Parker  v.  Huime,  1  Fish.  44.  ton  v.  Potter,  4  Scott,  M.  R.  91,  Webst. 
"  Desertion  of  a  prior  invention  consist*  Pat.  Cas.  685.  On  the  question  how 
ing  of  a  machine  never  patented,  may  fkc  the  suggestions  of  others  to  the 
be  proved  bv  showing  that  the  inventor  patentee  willafiect  his  title,  NeUon,  J,, 
after  he  had  constructed  it,  and  before  says :  "  In  order  to  invalidate  a  patent 
he  had  reduced  it  to  practice,  broke  it  on  the  ground  that  the  patentee  did  not 
up  as  something  requiring  more  thought  conceive  the  idea  embodied  in  the  im- 
and  experiment,  and  laid  the  parts  provement,  it  must  appear  that  the 
aside  as  incomplete,  provided  it  appears  suggestions,  if  any,  made  to  him  by 
that  these  acts  were  done  without  any  others,  would  fhmish  all  the  informa* 
definite  intention  of  resuming  his  ex-  tion  necessary  to  enable  him  to  con- 
periments,  and  of  restoring  the  machine  struct  the  improrement.  In  other 
with  a  view  of  applying  for  letters-  words,  the  suggestions  must  have  been 
patent."  Seymour  v.  Osborne,  U  sufficient  to  enable  him  to  construct 
Wall.  552 ;  Johnson  v.  Root,  *2  Clif.  a  complete  and  perfect  machine.  If 
123;  Cahoon  v.  Ring,  1  Clif.  612.  In  they  simply  aided  him  in  arriving  at 
Gayler  v.  Wilder,  10  How.  477,  which  the  useful  result,  and  if,  after  all  the 
was  a  suit  upon  a  patent  for  a  flre-proof  suggestions,  there  was  something  left 
safe,  it  was  proved  that  long  before  the  for  him  to  devise  and  work  out  by  his 
plaintifTs  invention  a  safe  had  been  own  skill  and  ingenuity,  then  he  is  in 
made  on  the  same  principle ;  but  it  an-  contemplation  of  law  to  be  regarded  as 
peared  that  no  test  of  its  capacity  for  the  first  and  original  discoverer." 
resisting  heat  was  ever  made,  that  the  Pitts  &.  Hall,  2  Blatchf.  229;  Alden 
inventor  never  made  a  second  one,  and  v,  Dewey,  1  Story,  888 ;  Thomaa 
after  using  this  one  for  some  years,  v.  Weeks,  2  Paine,  102;  O'Reilly  v. 
laid  it  aside  for  one  of  different  con-  Morse,  16  How.  111. 
■truction.  The  jury  were  instructed  (dj)  Sparkman  r.  Higgins,  I  Blatchf. 
that  if,  on  the  evidence,  they  found  that  200 ;  Watson  v.  Bladen,  4  Wash.  582; 
the  first  safe  had  been  finally  fo^go^  Allen  p.  Rawson,  1  M.  G.  &  Scott,  551. 
ten  or  abandoned  before  the  plaintiff's  («.)  Stat.  1870,  §  25.  Bartholemew 
invention,  and  if  he  was  an  original  in-  v.  Sawyer,  1  Fish.  516. 
Yentor  he  was  entitled  to  a  verdict 
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he  use  of  it  with  the  knowledge  and  assent  of  the  inventor. 
If  he  had  knowledge  of  such  use,  his  assent  is  implied  from 
his  silence,  or  the  absence  of  all  effort  to  prevent  its  use. 
And  both  his  knowledge  and  acquiescence  may  be  shown  by 
circumstances  leading  to  that  conclusion.  (/) 

The  longer  the  period  of  its  public  use  and  of  his  silence, 
the  stronger  the  presumption  of  abandonment.  But  no  par- 
ticular time  is  necessary  to  constitute  abandonment. 

A  similar  statement  may  be  made  concerning  the  extent 
of  the  use,  as  whether  by  one  person,  a  few,  or  many. 

If  an  inventor  is  not  yet  ready  to  take  out  his  patent,  he 
may  protect  himself  against  subsequent  inventors  by  filing  a 
caveat  in  the  secret  archives  of  the  patent-office.  If  any 
person  applies  for  a  patent  for  the  same  invention  v^thin 
one  year,  the  caveator  wUl  have  notice ;  and  he  may  renew 
his  caveat  from  year  to  year.  The  description  of  the  inven- 
tion in  the  caveat,  need  not  be  so  tecbnically  precise  as  in 
a  specification,  but  it  must  enable  the  examiners  to  judge 
whether  there  be  an  interference,  if  a  subsequent  application 
is  filed. 

• 

if)  Pennock  v.  Dialogue,  2  Pet.  16 ;  87.  McClurg  v.  Kingsland,  1  How.  202 ; 

Bhaw  V.  Cooper,  7  Pet.  820;  Kendall  McCormick  v.  Seymour,  2  Blatchf.  254. 

V.  Winsor,  zl   How.  829;   Melius  v.  An  abandonment  may  still  be  made 

Silsbee,  4  Mass.  Ill ;  Sargent  v.  Sea-  within   the  two  years,  but  it  would 

r-ave,  2  Curt.  566 ;  Sanders  r.  Logan,  seem  to  require  strong  proof  to  estab- 

Fish.  167.    Prior  to  the  act  of  1889,  lish    it.    Thus,    in    Pitts    v.    Hall,    2 

any  sale  or  public  use  of  the  invention  Blatchf.  247,  it  was  held  that  a  mere 

prior  to  the  application  for  letters-pat-  expression  of  intention  not  to  take  out 

ent  with  the  consent  or  acquiescence  a  patent  is  not  of  itself  equivalent  to  an 

of  the  inventor,  was  sufficient  to  de-  actual  dedication.    The  public  use  of 

feat  his  claim.    Since  the  passage  of  the  invention  by  the  patentee  himself, 

that  act  a  patentee  may  make,  and  more  than  two  years  l^fore  his  applica- 

yend,  or  use  his  invention  within  two  en-  tion  for  a  patent,  if  made  only  for  the 

tire  years  before  he  applies  for  a  patent,  purpose  of  trial  and  experiment,  will 

without    necessarily    abandoning    his  not  avoid  the  patent.    VS^eth  i;.  Stone, 

right.    But  any  person  who  may  have  1  Storv,  278 ;  Ryan  v.  Goodwin,  8  Sumn. 

purchased  of  the  inventor,  or,  with  his  618;  W'hitney  v.  Emmett,  Bald.  809; 

knowledge  and  consent,  constructed,  Shaw  v.  Cooper,  7  Pet.  820.    See  in  re 

■old,  or  used  the  article  Invented,  prior  Newall  o.  Elliott,  4  C.  B.  (n.  s.)  269.    It 

to  the  application  for  a  patent,  shall  is  said  that  an  invention  may  be  aban* 

have  the  right  to  use,  and  vend  to  doned  even  after  it  h{is  been  patented, 

others  to  be  used,  the  specific  thing  so  Adams  v.  Edwards,  1  Fish.  1 ;  Bell  9 

'    or  purchased.    Act  1870,  §§  24.  Daniels,  id.  872. 
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SECTION    IV. 

WHAT  MAT  BB  SUBJECT  OF  A  FATBNT. 

Tho  language  of  the  statute  in  the  passage  above  quoted, 
in  which  it  describes  the  things  for  which  a  patent  may  be 
granted,  is  much  the  same  as  in  the  older  statutes.  And 
every  word  of  it  has  passed  repeatedly  under  adjudication. 

The  invention  must  be  "  new."  But  it  is  obviously  im- 
possible here,  as  indeed  in  most  of  the  questions  arising  under 
our  patent  laws,  to  find  precise  and  technical  rules  which 
always  answer  the  question.  Our  notes  will  show  the  adju- 
dication on  this  question.  (^) 

It  must  not  be  merely  the  application  of  an  old  invention 

(g)  A  machine  ie  said  to  be  new  in  new  invention*,  nnleM  a  new  effect  is 
the  sense  of  the  patent  law  when  its  therebj  produced.     Winans  v.  Den> 
principles  or  mode  of  Ofjeration  are  dif-  mead,  16  How.  841 ;  Lowell  v.  Lewis, 
lerent   from    any  preyiously    known.  1  Mass.  190.  Many  v,  Jagger,  1  Blatch£ 
And  **  by  tiie  principles  ot  a  machine,"  806 ;   Dixon  v.  Moyer,  i  Wash.  71 ; 
says  Judge  Story,  **  is  not  meant  the  Davis  v.  Palmer,  2  Brock.  810.    Hotch- 
original  elementary  principles  of  mo-  kiss  v.  Greenwood,  11  How.  248.     Kor 
tion  which  philosophy  and  science  have  does  the  substitution  of  a  mechanical 
discovered,  but  the  modui  operandi,  the  equivalent  constitute  an  invention.  See 
peculiar  manner  or  device  for  produc-  note  (x),  infra, 
mg  any  given  effect.    If  the  same  ef-  When,  however,  the  invention  con- 
fects  are  produced  by  two  machines  sists  in  a  new  combination  of  parts 
by  the  same  mode  of  operation,  the  in  the  same  machine^  or  for  a  corn- 
principles  of  each  are  tiie  same.     If  bination  of  machines  to  produce  a  cer* 
the  same  effects  are  produced,  but  by  tain  effect,  in  either  case  it  is  imma- 
combinations  of  machinery  operating  terial  whether   the   elements   of  the 
substantially  in  a  different  manner,  the  combination  are  new  or  old.    Buck  v. 
principles  are  different."    Whittemore  Hermance,  1  Blatchf .  404 ;  Barrett  i^. 
V.  Cutter,  1  Gall.  478;  Barrett  v.  Hall,  Hall,  1  Mass.  474;  Le  Roy  v.  Thatham, 
1  Mass.  470;  Footev.Sil6by,l  Blatchf.  22  How.   189;    Hovey  v.  Stevens,  1 
469;  Roberts  v.  Ward,  4  McLean,  566;  Wood.    &   M.    802;    Many    9.    Sizer. 
Pitts  V,  Wemble,  2  Fish.  26 ;  Latta  v.  1    Fish.   327.     Potter   v.   Holland,    1 
Shawk,  I  Fish.  465.    "  What  consti-  Fish.  827.    But  where  an  old  machine 
tutes  form,  and  what  principle,"  says  is  improved  by  the  addition  of  new 
Washington,  J.,  "  is  often  a  nice  ques-  elements,  a  patent  is  valid  only  for  the 
tion  to  decide.    The  safest  guide  to  improvements,  and  the  claim  must  not 
accuracy  in  making  the  distinction  is,  cover  the  whole  machine.    Whitney  r. 
to  ascertain  what  is  the  result  to  be  Emmett,  Bald.  814 ;  Evans  v.  Eaton, 
obtained  by  the  discovery;  and  what-  7  Wheat.  480;  Wliittemore  v.  Cutter, 
•ver  is  essential  to   that  object,  in-  1  Gall.  480 ;  Moody  v.  Fiske,  2  Mass. 
dependent  of  the  mere  form  and  pro-  118.    So,  in  a  patent  for  a  composition 
portions    of  the  thing  used    for    the  of   matter,  it   is    not  necessary  that 
purpose,  may  generally,  if  not  univer-  every  ingredient,  or  even  that  any  one 
sally,  be  considered  as  the  principle  ingredient,  should  have  been  unused 
of  the  invention."    Treadwell  v,  Bla-  before,  for  the  purpose  specified,  pro- 
den,  4  Wash.  706.    A  mere  change  in  vided  the  combination  be  substantiallT 
the  form,  proportions,  or  material  of  an  new.    Ryan  v.  Goodwin,  8  Sumn.  514. 
existing  machine,  will  not  constatute  a 
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or  means  or  method  of  operation  to  a  new  use.  (K)  That 
may  enlarge  the  use  of  a  thing,  but  does  not  make  it  a  new 
thing.  If  a  part  of  what  is  claimed  is  not  new,  and  that 
part  is  severable  from  the  residue  which  is  new,  the  statute 
provides  for  a  disclaimer  by  the  patentee  of  that  part  of  his 
claim,  leaving  the  patent  valid  as  to  so  much  as  was  new. 
The  cases  have  determined  many  interesting  questions  con- 
cerning the  important  subject  of  disclaimer,  as  our  notes 
will  show,  (t)    A  reissue  is  granted  to  the  original  patentee, 

(A)  Thas,  in  Losh  o.  Hague,  1  Webst.  which  the  particular  effect  is  produced 
Pat.  Caa.  206,  it  was  heid,  that  the  ap-  is  new.  If  the  occasion  only  is  new, 
plication  to  railway  carriages  of  a  kind  then  the  use  to  which  the  tiling  is  a^ 
of  wheel  previously  in  use  on  common  plied  is  simply  analogous  to  what  it 
carriages,  would  not  support  a  patent,  had  been  before.  But  if  the  eflfect 
So  in  Howe  v.  Abbott,  2  Story,  190,  itself  is  new,  then  there  are  no  known 
where  the  patentee  claimed  as  his  in-  analogous  uses  of  the  same  tiling,  and 
Tention  a  process  of  curling  palm-leaf  the  process  may  constitute  such  an  art 
for  mattresses,  &c.,  and  it  appeared  as  will  be  the  subject  of  a  patent." 
that  horse-hair  had  long  been  prepared  See  also,  Ames  v.  Howard,  1  Sumu. 
for  the  same  purpose  by  the  same  pro-  487 ;  Bean  v.  Smallwood,  2  Story,  411 ; 
cess.  Stoiy,  J.,  said :  "  The  appUca-  Hotchkiss  v.  Greenwood,  11  How.  206 ; 
tion  of  an  old  process  to  manufacture  Phlltipe  v.  Page,  24  How.  164 ;  Bray  v. 
an  article  to  wliich  it  had  never  before  Hartshorn,  1  Clif.  588 ;  Brooks  v.  As- 
been  applied,  is  not  a  patentable  in-  ton,  8  El.  &B1.  478;  Steiner  v.  Heald, 
vention.  There  must  be  some  new  6  Exch.  607 ;  Horton  v.  Mabon,  12  C. 
process,  or  some  new  machinery,  used  B.  (n.  e.)  487  ;  App.  16  id.  141 ;  Har* 
to  produce  the  result.  If  the  old  spin-  wood  o.  G.  N.  R.  K.  11  H.  L.  C.  664. 
ning  machine  to  spin  flax  were  now  Nor  can  a  patent'  be  taken  for  a  par* 
first  applied  to  spin  cotton,  no  man  ticolar  use  of  a  known  machine,  al- 
could  bold  a  patent  to  spin  cotton  in  though  the  plaintiff  be  the  first  to 
that  mode ;  much  less  the  right  to  spin  disoover  the  benefit  of  such  use.  Tetley 
cotton  in  all  modes,  although  he  had  in-  v.  Easton,  2  C.  B.  (n.  s.)  706 ;  Ralston 
vented  none.  As,  tlierefore.  Smith  has  v.  Smith,  11  H.  L.  C.  228. 
Invented  do  new  process  or  machinery,  (i)  Statute  1870,  f  64.  "  Whenever 
but  has  only  applied  to  palm-leaf  the  through  inadvertence,  accident,  or 
old  process  and  the  old  machinery  mistake,  and  without  any  fraudulent 
used  to  curl  hair,  it  does  not  strike  me  or  deceptive  intention,  a  patentee  has 
that  the  patent  is  maintainable.  He  claimed  more  than  that  of  which  he 
who  produces  an  old  result  by  a  new  was  the  orijpnal  or  first  inventor  or 
mode  or  process,  is  entitled  to  a  patent  discoverer,  his  patent  shall  be  valid 
for  that  mode  or  process.  But  he  can-  for  all  that  part  which  is  truly  and 
not  have  a  patent  for  a  result  merely  Justly  his  own,  provided  the  same  is  a 
without  using  some  new  mode  or  pro-  material  or  substantial  part  of  the 
oess  to  produce  it."  "In  order  to  es-  thing  patented;  and  any  such  patentee, 
cape  the  objection  of  a  double  use"  his  heirs  or  assigns,  whether  of  the 
says  Mr.  Curtis,  "  it  is  necessary  whole  or  any  sectional  interest  therein, 
that  ^the  new  occasion  or  purpose,  may,  on  payment  of  the  duty  required 
to  which  the  use  of  a  known  thing  is  by  law,  mtike  disclaimer  of  such  parts 
^>plied,  should  nut  merely  be  analogous  or  the  thing  patented  as  he  shall  not 
to  the  former  occasions  or  purposes  to  choose  to  daim  or  to  hold  by  virtue  of 
which  the  same  thing  has  been  applied,  the  patent  or  assignment,  stating  there- 
When,  therefore,  the  principle  is  well  in  the  extent  of  his  interest  hi  such 
known,  or  the  application  consists  in  patent;  said  disclaimer  shall  be  in 
the  use  of  a  known  thing  to  produce  a  writing,  attested  by  one  or  more  wit- 
particular  effect,  the  question  will  arise,  nesses,  and  recorded  in  the  Patent* 
whether  the  effect  is  of  itself  entirely  OtHce ;  and  it  shall  thereafter  be  con- 
new,  or  whether  the  occasion  only  upon  aldered  as  part  of  the  orighial  specill- 
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his  heirs,  or  the  assignees  of  the  entire  interest,  on  a  sur- 
render of  the  original  patent,  when,  by  reason  of  an  insuffi- 
cient or  defective  specification,  the  original  patent  is  invalid, 
if  the  error  has  not  arisen  from  any  fraudulent  intention. 
But  only  what  is  so  described  or  shown  in  the  original 
patent,  can  be  the  subject  of  a  reissue.  The  patentee  may, 
however,  have  a  separate  patent  for  each  distinct  and  sepa- 
rable part  of  the  invention  comprehended  in  the  original  ap- 
plication. 

It  must  be  *^  useful.*'  This  means  that  it  must  not  be 
harmful  and  opposed  to  the  public  welfare,  (y)  Then,  tiiat 
it  promises  some  positive  advantage  ;  (A;)  and  included  in  this 
is  the  implied  requirement,  that  the  means  employed  do 
actually  produce  the  result  attributed  to  them ;  for,  if  they 
fail,  the  invention  would  be  of  no  use,  or  certainly  not  useful 
in  the  manner  the  applicant  has  asserted.  (I) 

cation  to  the  extent  of  the  interest  8  McLean,  449 ;  O'Reilly  v,  Moree,  15 

possessed  by  the  claimant,  and  by  those  How.  122 ;  Silsby  v.  Foote,  20  How. 

claiming  under  him,  after  the  record  887;  Singers.  Walmsley,  1  Fish.  675; 

thereof.    But  no  such  disclaimer  shall  Parker  t^.  Stiles,  5  McLean,  56.    A  dis- 

afl^ct  any  action  pending  at  the  time  daimer  affects  only  the  interest  of  the 

of  its  being  filed,  except  so  far  as  may  party  who  makes  it.    Wyeth  v.  Stone, 

relate  to  the  question  of  unreasonable  1  Story,  294 ;  Potter  v.  Holland,  1  Fish, 

neglect   or   delay   in   filing   it."    By  827;  Smith  v.  Mercer,  1  Penn.  L.  J. 

section  60  it  is  further  provided  that  641. 

without    entering    a    disclaimer    the  {J)  Lowell  o.  Lewis,  1  Mass.  1S6; 

patentee  may  sue  either  at  law  or  in  Knears  v.  Schuylkill  Bank,  4  Wash* 

equity  for  the  InfKngement  of  such  12;  Langdon  v.  De  Groot,   1  Paine, 

parts  of  his  patent  as  are  bona  fide  his  204;  Whitney  r.  Emmett,  Bald.  809; 

own.    But  if  a  disclaimer  is  not  filed  Dickenson    v.    Hall,    14    Pick.    220 ; 

before  the  commencement  of  the  suit,  Roberts  v.  Ward,  4  McLean,  666 ;  Page 

he  shall  recover  no  costs ;  and  if  he  un-  v.  Ferry,  1  Fish.  298 ;  Poppenhausen  o. 

reasonably  neglect  or  delay  to  file  a  N.  Y.  G.  P.  C.  Co.  2  Fish.  62. 

disclaimer,  he  shall  not  be  entitled  to  {k)  Many  t^.  Jagger,  1  Blatchf.  881 : 

the  benefits  of  this  section.    See  Hall  Wilbur  v.  Beecher,  2  id.  187 ;  Bedford 

V.  Wiles,  2  Blatchf.   198;    Singer   o.  v.  Hunt,  1  Mass.  808;  Dunbar  v.  Mai^ 

Walmslev,  1    Fish.   674;    Carhart  v.  den,  18  N.  H.  819. 

Austin,  2   Fish.  629 ;    M'Cormick  p.  (/)  Manton  v,  Parker,  Dar.  Pat.  Gas. 

Seymour,  8  BUtchf.  209, 19  How.  106.  827 ;  Roberts  v.  Ward,  4  McLean,  666; 

But   a   disclaimer  is   necessary  only  Curtis  on  Patents,  §  248 ;  O'Reilly ». 

where  the  thing  claimed  without  right  Morse,   16   How.   119.    The    superior 

is  a  substantial  and  material  part  of  the  utility  of  a  machine,  though  not  of 

thing    patented.     Hall    v.    Wiles,    2  itself  ground   for  a  patent,  is  «ofteii 

Blatchf.  198.    Unreasonable  delay  in  evidence  of  the  introduction  of  some 

filing  a  disclaimer,  when  one  is  neces-  new  principle  or  mode  of  opemtion. 

■ary,  is  a  good  defence  to  an  action  or  Many  v.  Siser,  1  Fish.  17 ;  Judson  ». 

•uit  upon  the  patent.     What  delay  is  Cope,  id.  616 ;  Johnson  v.  Root,  id. 

reasonable  is  usually  a  mixed  question  861 ;  2  Clif .  108.    If  the  defendant  hat 

of  law  and  fact,  to  be  decided  by  the  used  the  patented  improvement,  he  ii 

Jury  under  the    instructions    of    the  estopped    from    denjnng    its    utility, 

court,  but  is  sometimes  a  question  of  Vance  v.  Campbell,  1  Fish.  488 ;  Haya 

law  for  the  court  alone.    Reed  r.  Cut-  v,  Sulsor,  id.  6iB2. 
ter;  1  Story,  600;  Brooks  v.  Bicknell, 
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The  words  ^^  art,  machine,  manufiactiixe  or  composition  of 
matter^'  have  been  repeatedly  under  consideration  by  the 
courts.  But  the  result  is  only  that,  as  they  were  intended  to 
embrace  almost,  if  not  quite,  every  possible  mode  of  accom- 
plishing a  useful  result  by  physical  means,  so  they  have 
about  this  extent  in  law.  (m) 

It  has  been  recently  held  in  England  that  the  use  of  a  new 
material  to  produce  a  known  article  is  not  the  subject  of  a 
patent,  (mm) 

One  rule  is  of  great  importance  and  is  always  regarded ; 
although  it  is  not  easy  to  define  it,  and  is  often  of  very  diffi- 
cult application.  It  is,  that  a  patent  cannot  be  granted,  or 
is  void  if  granted,  for  a  mere  property  or  function  of  matter, 
a  motive  power  of  the  elements,  or  a  physical  law  or  force. 
But  any  of  these  being  discovered,  or  a  new  use  of  any  of 
them,  the  discoverer  or  inventor  may  have  a  patent  for  his 
mode  or  method  of  applying  it  to  use. 

Hence,  it  is  now  settled,  that  a  patent  may  be  taken  out 
for  "  a  process."  What  the  limits  are  to  the  application  of 
this  rule,  it  would  be  difficult  to  determine  in  the  present 
state  of  the  authorities,  which  we  exhibit  in  our  notes,  (n) 

(m)  A  oonstrnction   equally   broad  or  situation.    On   the    trial    it   was 

haa  been  given  by  the  English  courts  strenuously  urged  that  the  daim  was 

to  the  word   "  manufacture ''  in   the  fbr  the  general  principle  of  using  hot 

Statute  of  Monopolies,  on  which  the  air  in  the  blast,  independent  of  any 

patent    law   of    Knffland   rests.    See  mode  of  making  the  application,  and 

Crane  v.  Price,  4  McN.  &  6.  580 ;  Hill  therefore  void  as  an  attempt  to  patent 

V.  ThoinpsoD,  8  Meriv.  626 ;  Boulton  v.  a   principle.    It  was   held  otherwise. 

Bull,  2  H.  Bl.  468.  Baron  Parke,  delivering  the  opinion  of 

(mm)  Rushton  v  Crawley,  L.  R.  10  the  court,  said:  "  It  is  very  difficult  to 

Sq.  622.  distinguish  this  spedflcation  from  that 

(n)  The  leading  English  case  upon  of  a  patent  for  a  principle;  but  after 

this   point   is   Neilson  v.  Harford,  1  tall  consideration,  we  think  that  the 

Webst.  Pat.  Cas.  278.    Prior  to  the  plaintiff  does  not  merely  claim  a  prin- 

pbuntiff's  invention,  furnaces  for  the  oiple,  but   a   machine   embodving   a 

manufacture  of  iron  had  been  worked  pnncii>le,  and  a  very  valuable   one. 

by  a  blast  of  cold  air.    He  discovered  We  think  the  case  must  be  considered 

that,  bpr  using  hot  air  instead  of  cold,  a  as  if ,  the  principle  being  well  known, 

great  improvement  in  the  quality  of  the  plaintiff  had  first  invented  a  moda 

the  iron  would   be  effected.    In  his  of  applying  it  by  a  mechanical  ap- 

specification  he  merely  directed  heat-  paratus  to  furnaces ;  and  his  invention 

ing  the  air  on  its  passage  from  the  then  consists  in  this, — by  interposing  a 

blowing  apparatus  to  the  furnace,  by  receptacle  for  heated  air  between  the 

passJng  it  through  a  vessel  artificially  blowing  apparatus  and   the  fiimaco. 

oeated ;  but  gave  no  dunection  as  to  In  this  receptacle  he  directs  the  air  to 

temperature,  and  even  declared  that  be  heated  by  the  application  of  heat 

the  form  or  shape  of  the  vessel  was  ira-  externally  to  the  recei>tacle,  and  thus 

material  to  the  eflect,  and  might  be  he  accomplishes  the  object  of  applviag 

adapted   to   the  local  drcumstanoes  the  blast,  which  was  before  of  oold  air, 
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This  process  is  the  method  of  reaching  a  certain  result.  It 
differs  from  a  ^*  machine ;  "  for  a  patent  for  a  machine  coTeza 

in  a  heated  state  to  the  ftxrnace."  And  inrention."  And  this  it  at  thia  day 
in  another  suit  upon  the  same  patent,  the  law  of  EngUnd  on  this  point.  See 
Honsehill  Co.  r.  Neilson,  1  Webst  Pat  Bovili  9.  Kejworth,  7  El.  &  Bl.  724; 
Cas.  688,  Lord  Justice  Clerk  Hope,  in  Booth  v.  Kennard,  1  Hurl.  &  N.  527; 
his  charge  to  the  jury,  said:  "It  is  Seed  o.  Higgins,  8  El.  &  Bl.  771,  8 
quite  true  that  a  patent  cannot  be  H.  L.  C.  650;  Curtis  on  Patents,  §  141. 
taken  out  solely  for  an  abstract  philo-  In  this  country  the  inventor  would 
Bophical  principle, — for  instance,  for  seem  to  be  confined  within  much  nar- 
any  law  of  nature,  or  any  property  of  rower  limits.  Thus,  in  O'Reilly  v. 
matter,  apart  from  any  mode  of  turning  Morse,  16  How.  62,  it  was  conceded  by 
it  to  account  in  tlie  practical  operations  the  court  that  the  defendant  in  error 
of  manufacture,  or  the  business,  and  was  the  first  to  apply  electro-magnet- 
arts,  and  utilities  of  life.  The  mere  ism  to  practical  use  for  telegraphic 
discovery  of  such  a  principle  is  not  an  purposes,  and  that  he  was  justly  en- 
invention,  in  the  patent-law  sense  of  tiU^  to  a  patent  for  the  particular 
the  term.  But  a  patent  will  be  good,  process  he  had  discovered ;  bat  hit 
though  the  subject  of  the  patent  con-  claim  was  declared  void  as  being  for  a 
lists  in  the  discovery  of  a  great,  general,  prindiple.  The  claim  on  which  this 
and  most  comprehensive  principle  in  decision  was  rendered  was  as  follows : 
science  or  law  of  nature,  if  that  {vin-  "  I  do  not  propose  to  limit  myself  to 
ciple  is  by  the  specification  applied  to  the  specific  machinery  or  parts  of  ma- 
any  special  purpose,  so  as  thereby  to  chinery  described  m  the  foregoing 
effectuate  a  practical  result  and  benefit  specification  and  claims ;  the  essence 
not  previously  attained."  And  again  of  my  invention  being  tlie  use  of  the 
he  says :  "  I  state  to  you  the  law  to  be,  motive  power  of  the  electric  or  gal- 
that  you  may  obtain  a  patent  for  a  vanic  current,  which  I  call  ele^ro- 
mode  of  carrying  a  principle  into  ef-  magnetism,  however  developed,  for 
feet ;  and  if  you  susgest  and  discover,  marking  or  printing  intelligible  char- 
not  only  the  principle,  but  suggest  and  acters,  signs,  or  letters,  at  any  dis- 
invent  how  it  may  be  applied  to  a  tances,  being  a  new  application  of  that 
practical  result  by  mechanical  con-  power  of  which  I  claim  to  be  the  first 
trivance  and  apparatus,  and  show  that  inventor,  or  discoverer."  A  majority 
you  are  aware  that  no  particular  sort,  of  the  court  held  this  to  be  a  daim  fit 
or  modification,  or  form  of  the  ap-  the  use  of  electro-magnetism  for  the 
paratus,  is  essential,  in  order  to  obtain  purpose  specified,  without  regard  Co  the 
benefit  from  the  principle,  then  yon  means,  or  manner,  of  making  the  ap- 
may  take  your  patent  for  the  mode  of  plication,  and  as  such  to  be  un war- 
carrying  it  into  effect,  and  are  not  ranted  by  law.  Nor  did  they  consider 
nnder  the  necessity  of  confining  your-  that  the  case  of  Neilson  v.  Haribrd,  if 
self  to  one  form  of  apparatus."  This  properly  understood,  afforded  any  sup- 
ruling  was  afterwards  sustained  by  the  port  to  such  a  claim.  Speaking  of 
House  of  Lords,  though  the  case  was  Neilson's  apparatus  they  say :  "  Un- 
reversed upon  another  point.  To  the  doubtedly  the  principle  that  hot  air 
same  effect  are  the  observations  of  will  promote  the  ignition  of  ftiel  better 
Baron  Aldenon  in  Jupe  v,  Pratt,  1  than  cold,  was  embodied  in  this  ma- 
Webst.  Pat.  Cas.  146:  "  Vou  cannot  chine.  Bat  the  patent  was  not  sap- 
take  out  a  patent  for  a  principle ;  you  ported  because  this  principle  was  em- 
may  take  out  a  patent  lor  a  principle,  bodied  in  it.  He  would  have  been 
coupled  with  the  mode  of  carrying  the  equally  entitled  to  a  patent,  if  he  had 
prinbiple  into  eff*ect,  provided  you  have  invented  an  improvement  in  the  me- 
not  only  discovered  the  principle,  bat  cbanical  arrangements  of  the  blowing 
invented  some  mode  of  carrying  it  into  apparatus,  or  in  the  furnace,  while  a 
effect  But  then  yon  must  start  with  cold  current  of  air  was  still  used.  But 
some  mode  of  carrying  it  into  eflbct ;  his  patent  was  supported,  because  he 
if  you  have  done  that,  then  you  are  had  invented  a  mechanical  apparatoii 
entitled  to  protect  yourself  from  all  by  which  a  current  of  hot  air,  instead 
other  modes  of  carrying  the  same  of  cold,  could  be  thrown  in.  And  this 
principle  into  efii»ct,  that  being  treated  new  method  was  protected  by  his 
by  the  jury  at  piracy  of  your  original  patent.    The  interpoaitioa  of  a  heated 
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nothing  but  that  very  machine.  But  the  ^^  process  '^  ni^j  be 
one  which  may  be  canied  out  by  a  variety  of  machines. 
And  if  the  "  process  "  be  effectually  covered  by  the  patent, 
it  will  prevent  this  use  of  any  of  those  machines ;  but  not 

any  other  use  of  them,  (o)  And  it  would  seem  that  one 

TCoepUicle,  in  any  form,  was  the  norelty  erer,  that  the  patentee  had  claimed 
he  invented."  Taneif,  C.  J.,  thus  sums  the  machinery  employed,  and  the  de* 
np  the  prorisions  of  the  acts  of  Con-  cision  rested  on  the  question  of  its 
ffrese  relating  to  patents :  "  Whoeyer  novel^.  See  same  case,  22  How.  182. 
disoorers  that  a  certain  useful  result  Both  these  cases  were  decided  by  a 
will  be  i»t>duoed  in  any  art,  machine,  bare  majority  of  the  court,  Judges 
manufacture,  or  composition  of  matter,  Nelson,  iVavne,  and  Grier  dissenting, 
\iy  the  use  oi  certain  means,  is  en-  and  Judge  Curtis  not  sitting,  he  having 
titled  to  a  patent  for  it;  provided  he  been  of  counsel.  See  Wyeth  v.  Stone, 
•pedfies  the  means  he  uses  in  a  man-  1  Story,  278 ;  Blanchard  t;.  Sprague,  2 
ner  so  full  and  exact,  that  any  one  Story,  164;  Stone  v,  Blanchard,  8 
•killed  in  the  science  to  which  it  ap-  Sumn.  685 ;  Earle  t;.  Sawyer,  4  Mass. 
pertains  can,  by  using  the  means  he  6;  Sickles  v.  Borden,  8  Blatchf.  686; 
specifies,  without  any  adcUtion  to,  or  Foote  v.  Silsby ,  2  Blatchf.  265 ;  Burr  p. 
subtraction  from  them,  produce  pre-  Duryea,  1  Wall.  581 ;  Evans  o.  Eaton, 
dsely  the  result  he  descnbes.  If  this  Peters,  C.  C.  841 ;  Smith  v,  Ely,  6 
cannot  be  done  by  the  means  he  de-  McLean,  91 ;  Parker  v.  Hulme,  1  mth, 
scribes,  the  patent  is  void.  If  it  can  44 ;  Smith  v.  Downing,  1  Fish.  64 ;  Det- 
be  done,  then  the  patent  confers  on  mold  v.  Reeves,  1  Fish.  127 ;  Wintemiute 
him  tlie  exclusive  right  to  use  the  o.  Redington,  1  Fish.  289;  Morton  v. 
means  he  specifies  to  produce  the  result  N.  T.  Eye  and  Ear  Infirmary,  5  Blatchf. 
«r  eflect  he  describes,  ami  nothing  man,  116, 2  Fish.  820.  Nor  is  a  patent  valid 
And  it  makes  no  difierence  in  this  for  a  mere  efiect  or  result  apart  from 
respect,  whether  the  effect  is  produced  the  means  by  which  it  is  jproduced. 
by  chemical  agency  or  combination;  Whittemore  v.  Cutter,  1  Gal.  480, 
or  by  the  application  of  discoveries  or  Carver  v.  Hyde,  16  Pet.  519 ;  Coming 
principles  in  natural  philosophy,  known  r.  Burden,  15  How.  268;  Burr  v. 
or  unknown,  before  bis  invention ;  or  Cowperthwait,  4  Blatchf.  163 ;  Sickles 
by  machinery  acting  ahogetber  upon  v.  The  Falls  Co.  4  Blatchf.  608. 
mechanical  principles.  In  either  case,  (o)  The  distinction  between  a  process 
he  most  describe  the  manner  and  pro-  and  a  machine  is  thus  ^et  forth  by 
eees  as  above  mentioned,  and  the  end  Grier ,  J.,  in  Coming  v.  Burden,  15 
it  aooompUshes.  And  any  one  may  How.  252.  "A  process  so  nomine  is 
lawfolly  accomplish  the  same  end  not  made  the  subject  of  a  p&tent  in 
without  infringwg  the  patent,  if  he  our  act  of  Congress.  It  is  included 
uses  means  snlwtantially  diiferent  from  under  the  term  "  useful  art."  An  act 
these  described."  So  in  Le  Roy  v.  may  require  one  or  more  processes  or 
Talham,  14  How.  156.  The  patentee  machines  in  order  to  produee  a  result, 
had  discovered  that  lead  recently  set  or  manufiscture.  The  term  maclune 
would,  under  heat  and  pressure  in  a  includes  every  mechanical  device,  or 
dose  vessel,  reunite  perfectly  after  a  combination  of  mechanical  powers  and 
separation  of  its  parts,  and  had  applied  devices,  to  perform  some  function,  and 
his  discovery  to  the  manufacture  of  produce  a  certain  efiect  or  result.  But 
lead  pipe.  It  was  held  that  he  was  not  when  the  result  is  produced  by  chen»- 
eotitled  to  a  patent  for  this  newly-dis-  ical  action,  by  the  operation  or  appli- 
covered  property  of  lead,  but  that  he  cation  of  some  element  or  power  of 
was  entitled  to  a  patent  for  the  process  nature,  or  of  one  substance  to  another, 
of  making  lead  pipe  by  means  of  this  such  modes,  methods,  or  operations  are 
principle,  and  tliat  he  was  bound  to  called  processes.  A  new  process  is 
describe  his  process  fully  in  his  sped-  usually  the  result  of  discovery ;  a  ma- 
ilcation.  The  language  of  the  court  chine,  of  invention.  The  arts  of  tan- 
would  indicate  that  in  this  case  also  ning,  dyeing,  making  water-proof  doth, 
the  inventor  would  be  limited  totthe  vulcanising  india-rubber,  melting  ores, 
process  described.    It  was  held,  how-  and  numerous  others,  are  usually  car- 
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patent  may  embrace  both  the  new  process  and  the  new  prod- 
uct, when  the  result  of  a  new  process  is  a  new  manufacture 
or  composition  of  matter,  (oo)  It  is  also  held  that  two 
patents  may  be  issued  to  the  same  person,  one  for  the  process, 
and  the  other  for  the  result  of  the  process,  (op) 


SECTION   V. 

OP  INTEKFERENCE. 

When  each  of  two  or  more  persons  claims  to  be  the  first 
inventor  of  the  same  thing,  an  "  interference  "  is  declared  to 

exist  between  them.  Then  a  trial  is  had  before  the  exam- 
iner, as  to  which  of  them  was  actually  the  first  inventor. 
And  there  may  be  an  interference  although  one  of  the  parties 

ried  on  by  prooesses  u  diBtinguithed  efl^t  itself.  It  is  when  the  tenn  pro- 
trom  machines.  One  may  discoTer  a  cess  is  used  to  represent  tlie  means  or 
new  and  useful  improvement  in  the  method  of  producing  a  result,  that  it 
process  of  tanning,  dyeing,  &c.,  irre-  is  patentable;  and  it  will  include  all 
spective  of  any  particular  form  of  ma-  methods  or  means  which  are  not  ef- 
chinery  or  mechanical  derice;  and  fected  by  mechanism  or  mechanical 
another  may  invent  a  labor-saving  ma-  combinations."  See  Whitney  v.  Em- 
chine,  by  which  the  operation  or  pro-  mett,  Bait.  812 ;  Howe  v.  Abbott,  2 
cess  may  be  peif ormea ;  and  each  may  Storv,  194 ;  Goodyear  v.  Railroads,  2 
be  entitled  to  his  patent.  As,  for  in-  Wall.  Jr.  860 ;  french  o.  Rogers,^  1 
stance,  A  has  discovered  that,  by  ex-  Fish.  188;  Smith  v.  Downing,  1  Fish, 
posing  india-rubber  to  a  certain  degree  64 ;  Crane  o.  Price,  Webst  Pat.  Cas. 
of  heat,  in  mixture  or  connection  with  411.  When  the  process  is  one  which 
certain  metallic  salts,  he  can  produce  a  requires  the  use  of  old  mechanism, 
valuable  product  or  manufacture;  he  care  must  be  taken  not  to  claim  th« 
is  entitled  to  a  patent  for  his  discovery  mechanism  itself  as  the  subject  of  the 
as  a  process  or  improvement  in  the  art,  patent.  Thus,  in  Kay  r.  Marshall,  1 
irrespective  of  any  machine  or  me-  My.  &  Cr.  878,  the  plaintiff  had  dis- 
chanical  device.  ^,  on  the  contrary,  covered,  that  by  macerating  flax  before 
may  invent  a  new  furnace,  or  stove,  or  spinning,  the  spinning-rollers  could  be 
steam  apparatus,  by  which  the  process  placed  much  nearer  together  than  when 
may  be  carried  on  with  much  saving  dry  flax  was  used,  and  thereby  a  much 
of  labor  and  expense  of  fuel ;  and  he  stronger  and  finer  thread  be  produced, 
will  be  entitled  to  his  patent  for  his  The  real  invention  was  the  new  pro- 
machine,  as  an  improvement  in  the  cess  of  spinning  with  wet  flax  instead 
art.  Yet  A  could  not  have  a  patent  of  dxy ;  but  the  inventor  took  out  a 
for  a  machine,  or  B  for  a  process ;  but  patent  for  a  new  machine^  and  there  be- 
each  would  have  a  patent  for  the  mg  no  novelty  in  the  mechanism  em- 
means  and  method  of  producing  a  cer-  ployed,  his  patent  was  declared  void, 
tain  result  or  effect,  and  not  for  the  re-  See  also,  Le  Roy  v,  Tatham,  14  How. 
suit  or  effect  produced.    It  is  for  the  166. 

discovery  or  invention  of  some  prac-  {oo)  Qoodyear  o.  Railroads,  2  Walt 

ticable  method  or  means  of  producing  Jr.  860;  Goodyear  o.  Wait,  8  Fish.  242. 

a  beneficial  result  or  effect  that  a  pat-  ^)  Rubber  Company  o.  Ooodyew, 

ent  is  granted,  and  not  for  the  result  or  9  Wall.  788. 
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has  alreadj  obtained  a  patent ;  because,  although  the  com- 
niifisioner  cannot  cancel  a  patent  which  has  been  issned,  he 
may  give  a  patent  to  him  whom  he  finds  to  be  the  first  in- 
ventor, and  thus  place  them  in  an  even  position  before  the 
public  and  the  courts.  But  two  inventors  or  patents  do  not 
interfere  unless  they  claim,  wholly  or  partially,  the  same 
invention,  (pq) 


SECTTION  VL 

OF  INFETNGEMBITP. 

The  patent  gives  to  the  patentee  the  exclusive  use  of  the 
thing  patented,  for  seventeen  years.  If  any  other  person, 
within  that  period,  makes  an  adverse  use  of  it,  (and  any  use 
of  it  without  the  patentee's  consent  is  adverse,)  this  is  an 
infringement  of  the  patentee's  exclusive  right,  for  which  he 
has  an  adequate  remedy,  (je?) 

The  question.  What  is  an  infringement  of  a  patent  right?  is 
the  great  question  of  patent  law ;  and  often  one  of  great 
difficulty,  for  many  reasons.  It  is  not  easy  to  separate  what 
is  matter  of  law  in  the  question  from  what  is  matter  of  fact* 
To  decide  the  question  of  fact  aright,  often  requires  a  thor- 
ough acquaintance  with  the  laws  of  mechanics,  and  with 
various  branches  of  natural  science.  And  judges  and  ex- 
perts, to  say  nothing  of  juries,  often  encounter  questions  in 
patent  cases,  both  sides  of  which  are  so  strongly  supported, 
that  either  seems  impregnable,  were  it  not  that  the  other  is 
aa  much  so.  What  better  instance  of  this  can  be  given,  than 
a  case  in  England,  involving  very  large  pecuniary  interests, 
and  turning  entirely  upon  the  question  of  infringement, 
wherein  an  eminent  judge  trying  the  case  at  Nisi  Prius,  held 

{oq)  Odd-Sepftnting  Co.  v.  U.  S.  Dis-  Oall.  482 ;  Poppenhauseii  p.  Fatke,  2 

iotegrating-Ore  Co.  6  Blatchf.  807.  fish.   181 ;   Jones   v.  Pearce,  Webst 

(^)  It  is  said,  however,  that  the  mak-  Pat.   Cas.  125.  —  But  see  Watson  o. 

ing  of  a  machine  mereljr  for  philoso-  Bladen,    4   Wash.  688.     With  these 

f^eal  experiment,  or  for  the  purpose  exceptions  the   question    of  infHnge- 

of  aarcrtaining  its  sufficiency  to  pro-  ment  is  one  irrespective  of   motlTe. 

dnee  its  described  efiects,  is  not  an  in-  Parker  v.  Hnlme,  1  Fish.  64. 
friogement.    Whittemoro  v.  Cutter,  1 
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that  there  was  no  infringement;  then,  of  six  judges  in  the 
Exchequer  Chamber,  four  held  that  there  was  an  infringe* 
ment ;  then,  when  the  House  of  Lords  asked  the  judges  of 
England  for  their  opinion,  seven  held  that  there  was  an  in- 
fringement, and  four  that  there  was  not;  and  finally  the 
House  of  Lords  decided  that  there  was  no  infringement?  (^q) 

We  shall  endeavor  to  give  some  general  rules,  or  prin- 
ciples, which  may  be  of  use  to  those  who  have  to  consider 
this  difficult  question ;  placing  in  our  notes  the  cases  which 
illustrate  or  which  qualify  these  rules  or  principles. 

There  must  be,  to  constitute  an  infringement,  a  copy  of  the 
patented  article  ;  and  it  must  agree  with  that  article  in  prin* 
ciple  and  in  action  and  effect,  (r)  No  device  of  language, 
and  no  avoidance  of  what  may  seem  to  be  a  direct  contra- 

iq)  Unwin  v.  Heath,  18  M.  6t  W.  of  form  or  proportion  a  new  eflM  it 

688 ;  12  C.  B.  522 ;  6  H.  L.  C.  606.  produced,  there  ii  no  infringement,  «• 

The  patent  was  for  the  use  of  carburet  the  change  is  not  merely  of  form,  but 

of  manganese  in  the  manufacture  of  of  principle  also.    Winans  v.  Denmead, 

■teel.    Defendant  made  use  of  oxide  16Uow.  880;  Many  v.  Jaeger,  IBlatchf. 

of  manganese  and  coal-tar,  the  mate-  886;  Davis  v.  Palmer,  2  Brock,  810; 

rials  of  which  the  carburet  of  man-  Aiken  v.  Dolan,  8  Fish.  187.     And 

ganese  is  made ;  and  it  was  contended  where      several      distinct      improve* 

that  in  this  process  these  ingredients  ments  are  claimed  in  one  patent,  the 

became   converted  into  the  carburet  use  of  one  of  them  alone  will  consti- 

before  the  iron  was  changed  to  steel,  tute  an  infringement.    Moody  v.  Fiske, 

but  the  scientific  evidence  on  this  point  2   Mass.   112 ;   £merson   v.  Hogg,  2 

was  very  conflicting.    The  final  deci-  Blatchf   1.     Nor  can    the    defendant 

tion  of  the  House  of  Lords  rested  on  embody  in  his  machine  the  patented 

the  ground,  that  at  the  date  of  the  inventions  of  the  plaintifi',  nor  entitle 

patent  the  ingredients  of  the  carburet  himself  to  use  them,  by  adding  im- 

of  manganese  were  not  known  to  be  provements,  or  new  inventiona  of  hia 

an  equivalent  for  the  carburet  itself.  own  or  of  others,  thereto.      Carr  v, 

(r)  Winans   v,  Denmead,  16  How.  Rice,  1  Fish.  198 ;  Colt  v.  Mass.  Arms. 

880;  Odiome  v.  Winkley,  2  Gall.  68;  Co.  id.  108;  Howe  v.  Morton,  id.  686; 

How  V.  Abbott,  2  Story,  190;  Parker  McCormick  v.  Talcott,  20  How.  406; 

V.  Haworth,  4  McLean,  870 ;  Brooks  v,  Foster  v.  Moore,  1  Curt.  279 ;  Wood- 

Bicknell,  8  McLean,  260 ;  Rich  v.  Lip-  worth  v.  Rogers,  8  Wood.  &  M.  166. 

pincott,  1  Fish.  1.    But  in  order  to  To  constitute  an  infringement   of   a 

constitute  an  infringement,  it  is  not  combination,  all  the  elements  of  the 

necessarv  that  the  device  complained  combination  must  be  employed,  or  at 

of   should  imitate   the  patented  ma-  least  substantial  equivalents  for  them, 

chine  in  every  respect,  or  even  that  it  If  one  or  more  be  omitted  there  is  no 

should  resemble  it   in   form   or   ex-  infringement.    Prouty  v.  Ruggles,   16 

temal  appearance,  provided  it  be  sub-  Pet.  886 ;  Stimnson  v.  B.  &  8.  R.  R. 

stantially  the  same  in  principle  and  Co.  10  How.  829 ;  Fames  v,  Godfrey, 

mode  of  operation.    Smith  v.  Higgins,  1  Wall.  78 ;  Seymour  v,  Osborne,  11 

1  Fish.  687 ;  Jndson  v.  Cope,  id.  616;  Wall.  616 ;  Dodge  v.  Card,  2  Fish.  116 ; 
Union    Sugar-Reflnery  v.  Mathieson,  McCormick  v.  Manny,  6  McLean,  689. 

2  Fish.  600 ;  Gaboon  v.  Ring,  1  Clif .  And  where  an  element  ia  omitted  in 
692;  Blanchard  v.  Beers,  2  Blatchf.  the  defendant's  device,  the  plaintiff 
416;  Barrett  v.  Hall,  1  Mass.  447;  will  not  be  permitted  to  ehow  that 
WyetU  V,  Stone,  1  Story,  278 ;  Dixon  such  element  is  useless.  Yanoe  9 
V.  Moyer,  4  Wash.  68 ;  Root  v,  BaU,  4  CampbeU  1  Black,  427. 

McLean,  177.    .But  if  by  the  change 
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diction  to  the  description  and  claim  of  the  patent,  mil  neces- 
sarily preyent  the  interference  complained  of  from  being 
an  infringement.  The  statute  requires  that  the  patentee 
diall  give  in  his  specification  a  description  of  his  invention 
**  in  full,  clear,  concise  and  exact  terms  " ;  and  it  is  plain  that 
this  means  that  the  patentee  shall  be  limited  by  his  own  sped* 
fication ;  for  his  description  cannot  comply  with  this  require- 
ment, if  he  may  go  beyond  it  to  find  something  which  the 
defendant  infringes.  And  it  is  equally  plain,  that  nothing 
must  be  judged  an  infringment  which  is  not  clearly  so ;  for 
the  public  have  an  undoubted  right  to  the  whole  ground  not 
certainly  occupied  by  the  specification,  for  any  ambiguity  or 
omission  by  the  patentee  is  his  own  faulti  and  he  must  bear 
the  consequence.    It  would  be  very  difficult  to  call  that  an 

(f )  Act  1870,  §  26.  See  Sickles  v.  without  the  exercise  of  any  inrentive 
Gloucester  Man.  Co.  1  Fish.  222 ;  power  of  his  own.  Singer  v.  Walms* 
Johnson  v.  Root,  id.  851 ;  Rich  v.  Lip-  ley,  1  Fish.  658 :  Wayne  v.  Holmes,  2 
pincott,  2  Fish.  1 ;  Dixon  v.  Mover,  4  Fish.  20 ;  Gray  v.  James,  Pet.  C.  C. 
Wash.  78.  <*  The  specification,'^  says  401 ;  Brooks  v.  Bicknell,  8  McLean, 
St^nf,  J.,  **  has  two  objects ;  one  to  260 ;  DavoU  r.  Brown,  1  Wood.  &  M. 
make  known  the  manner  of  con-  56.  But  old  and  well-known  ma- 
■tructing  the  inyention  so  as  to  en-  chinery  with  which  the  patented  do- 
able artisans  to  make  and  use  it»  vice  is  to  be  connected,  need  not  be 
and  thus  give  the  public  the  full  specifically  described.  Page  v.  Ferry, 
benefit  of  the  disoorery  after  the  ex-  1  Fish.  298 ;  Emerson  v.  Hogg,  2 
piration  of  tlie  patent  The  other  ob-  Blatchf.  9;  Kneass  r.  Schuylkill  Buik, 
Ject  is,  to  put  the  public  in  possession  4  Wash.  14.  On  the  other  hand,  it  is 
ol  what  the  party  claims  as  his  own  well  settled  that  patents  are  to  be  con- 
invention,  so  as  to  ascertain  if  he  strued  liberallv,  and  not  to  be  rigidly 
claim  anything  that  is  in  common  use,  interpreted.  It  is  enough  if  the  court 
or  already  known,  and  to  guard  against  can  see  what  is  the  nature  and  extent 
prejudice  or  i^jurr  from  the  use  of  an  of  the  claim  by  a  reasonable  interpre- 
uiTentlon  wliich  the  party  may  other-  tation  of  the  langua^  used,  however 
wise  innocently  suppose  not  to  be  pat-  imperfectly  or  inartificially  the  pat- 
ented. Evans  v.  Eaton,  7  Wheat.  484.  entee  mav  have  expressed  himself. 
Accordingly,  if  the  description  fails  to  Hogg  v.  Emerson,  6  How.  479 ;  Grant 
^stinguisli  clearly  between  what  is  v.  Raymond,  6  Pet.  218;  Turrill  v. 
new  in  the  alleged  invention  and  what  Mich.,  Ac.  R.  R.  1  Wall.  491 ;  Imlay 
k  old,  or  if  the  terms  of  the  patent  are  o.  N.  &  W.  R.  R.  1  Fish.  840;  Potter  v, 
•o  objure  or  doubtful  that  the  court  Holland,  1  Fisli.  882 ;  Ryan  v.  Good- 
eannot  determine  what  is  the  par*  win,  8  Sumn.  820.  And  "  in  determin- 
ticular  improvement  claimed,  the  pat-  ing  the  sufficiency  of  the  patent,  the 
ent  will  be  void  for  uncertainty,  whole  instrument  —  that  is  the  patent, 
I^well  V,  Lewis,  1  Mass.  188;  Bar-  embracing  the  specification  ana  draw- 
vett  V,  Hall,  id.  188 ;  Ames  i;.  Howard,  ings  —  is  to  be  taken  together,  and,  if 

I  Sumn.  485;  Hovey  v,  Stevens,  8  from  these  the  nature  and  extent  of 
Wood.  &  M.  80 ;  Seymour  v.  Osborne,  the  claim  can  be  perceived,  the  court 

II  Wall.  541 ;  Wintermute  o.  Reding-  is  .bound  to  adopt  that  interpretation 
Ion,  1  Fish.  289;  Langdon  r.  De  Groot,  and  give  it  full  effect"  Parker  v, 
1  Paine,  207.  And  the  description  Stiles,  5  Mcl^ean,  54 ;  Earle  i;.  Sawyer, 
mast  be  sufficiently  clear  and  specific  4  Mass.  1 ;  Carver  v.  Braintree  Man.  Co. 
to  enable  one  skilled  in  the  art  to  which  2  Stoiy,  482;  Judson  v.  Cope,  1  Fish, 
the  invention  reUites,  to  put  it  in  prao-  615;  Ransom  v.  Mavor  of  N.  T.  4 
tioe  withoat  further  instruction,  and  Blatohf.  157 ;  Pitts  v.  Wemple,  2Fish.  10 
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infringement,  which  did  not  certainly  include  some  essential 
thing  which  the  patent  certainly  included  because  it  is  ex- 
pressly mentioned  therein. 

The  patent  gives  to  the  patentee  the  ezclusiye  right  ^^  of 
making,  using,  and  vending ''  the  invention.  It  is  therefore 
an  infringement  of  this  right,  to  make,  or  use,  or  vend  that 
invention. 

If  the  article  be  a  machine,  it  is  the  whole  machine.  He 
only  is  an  infringer  who  completes  the  article,  and  not  a  me- 
chanic or  laborer  who  makes  parts  of  it.  (u)  So  a  sale  of  the 
materials  of  the  machine,  or  of  the  parts,  severally,  is  no 
infringement,  unless  it  be  a  sale  of  the  parts,  severed  from 
each  other,  and  in  succession,  with  intent  that  the  purchaser 
shall  put  them  together  and  so  procure  the  whole  ma> 
chine,  (v)  And  if  a  sheriff  sells  the  materials  of  a  machine, 
as  materials,  and  a  purchaser  buys  them  and  puts  them  to- 
gether to  make  the  machine,  it  is  he  and  not  the  officer  who 
is  responsible.  And  it  has  been  held,  that,  when  the  patent 
is  for  both  process  and  product,  both  being  new,  a  sale  or 
use  of  the  manufactured  article  is  itself  an  infringement,  (w^ 

Generally,  if  the  article  patented  is  a  thing  produced  in  a 
particular  and  specified  way,  the  patent  will  cover  both  the 
article  and  the  process  by  which  it  is  made,  and  either  may 
be  infringed. 

It  must  always  be  remembered  that  the  question  whether 
a  certain  article,  or  product,  or  process,  is  an  infringement 
upon  another  certain  article,  or  product,  or  process,  is  the 
question.  Are  they  the  same  or  are  they  different  ?  Again,  it 
is  not  easy  to  say  whether  this  means  substantially,  or  essen- 
tially, the  same,  or  precisely  the  same.  For  although  a  mere 
verbal  or  apparent  resemblance  would  not  suffice  to  consti- 
tute an  infringement,  yet,  if  the  article  complained  of  dis- 
tinctly interfered  with  the  exclusive  property  of  the  patentee 
as  described  by  him,  it  would  not  be  of  much  use  to  the  de- 
fendant to  descant  upon  the  similarity  or  difference  of  the 
articles  in  essence  or  in  substance.    If  now  we  remember  the 

(ti)  Delano   v,  Scott,   Gilpin,   498;  Jr.  866 ;  Qoodyear  v.  N.  J.  Cent  R.  B. 

Sargent  v.  Lamed,  2  Cart.  840.  1  Fish.  626 ;  Qoodjear  o.  ProTidanoe 

(v)  Sawin  v.  Guild,  1  GaU.  484.  Rubber  Co.  2  Clif.  861. 
(tp)  Goodyear  v.  Railroads,  2  WalL 
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extreme  diflSculty  of  all  questions  involving  identity  or  differ- 
ence, and  suppose  them  complicated,  as  they  often  are  in 
practice,  with  the  metaphysical  questions  above  suggested, 
we  may  see  how  impossible  it  must  be  to  subject  such  quef* 
tions  to  determination  by  a  system  of  positive  rules. 

As  an  illustration  of  this,  we  may  refer  to  the  rule,  that  no 
one  can  protect  his  imitation  of  a  patented  article  by  showing 
that  he  had  introduced  a  new  mechanical  principle,  if  this 
were  only  equivalent  to  those  employed  by  the  patentee,  (x) 
But  our  notes  will  show  that  he  would  be  a  very  acute  man 
who  could  certainly  discern,  or  a  very  bold  man  who  would 
certainly  assert,  what  is  meant  by  "  a  mechanical  equivalent." 

A  purchaser  of  a  patented  article  may  repair  it  as  long 
as  it  will  last ;  but  must  not  make  a  new  one  under  the  pre- 
tence of  repair,  nor  infringe  on  another's  patent,  (jcx) 

(x)  A   mechanical   eqaivalent    has  elements  which  are  strictly  known  as 

been  defined  as  "  such  an  equivalent  sacli  in  the  science  of  mechanics.    In 

as  a  mechanic  of  ordinary  skill  in  the  the   present  advanced   state  of  that 

construction  of  similar  machinery,  and  science  there  are  different  well-known 

haying  the  plaintiff's  specification  and  devices,  any  one   of   which   may  be 

machine  before  him,  could  substitute  adopted  to  effect  a  given  result,  ao- 

in   the  place  of  the  mechanism   de-  cording  to  the  judgment  of  the  con- 

•cribed.wi thou texpenslTe experiments,  structor.    And  the  mere  substitution 

and  without  the  exerdse  of  his  inven-  of  one  of  these  for  another  cannot  be 

five  faculties."    HaU^  J.,  in  Burden  v.  treated  as  an  invention.     It  does  not 

Cominff,  2  Fish.  492,  and  in  Johnson  v.  belong  to  the  subiect  of  invention,  but 

Root,  1  Fish.  168.    Sprague,  J.,  says ;  of  construction."    See  also  Smith  v. 

"  The  term '  equivalent '  has  two  mean-  Downing,  1  Fish.  64 ;  Gaboon  v.  Ring, 

ings,  as  used  in  this  class  of  cases.  1   Clif.  592;    Tatham  v.   Le    Roy,  2 

The  one  relates  to  the  results  that  are  Blatchf.  486.    As  to  the  application  of 

Croduoed,and  the  other  to  the  raechan-  the  doctrine  of  mechanical  equivalents 

(m  by  which  those  results  are  pro-  where  the  invention   is  only  an  im- 

dnoed.    Two  things  nuty  be  equivalent,  provement  on  a  known  machine,  see 

that  is,  the  one  equivalent  to  the  other,  McCormick  v.  Talcott,  20  How.  402 ; 

as  producing  the  same  result,  when  Singer  v.  Walmsley,  1  Fish.  658;  Sey- 

they  are   not   the   same   mechanical  mour  v.  Osborne,  11  Wall.  555.    The 

means.     Mechanical   equivalents   are  same  {irinciple  applies  to  the  use  of 

spoken  of  as  different  from  equivalents  "  chemical  equiviuents  "  in  patents  for 

that  merely  produce  tbe  same  result  a  process  or  a  composition  of  matter, 

A  mechanics!  equivalent,  I  suppose,  as  but  it  is  held  that  the  substituted  article 

generally  understood,  is  where  the  one  must  have  been  known  as  an  equiva- 

roay  be  adopted  instead  of  the  other,  lent  for  the  other  at  the  date  of  the 

by  a  penon  skilled  in  the  art,  from  his  original  invention.    By  am  v.  Farr,  1 

knowledge  of  the  art."    In  Foster  v.  Curt.  268 ;  Allen  v.  Hunter,  6  McLean, 

Moore,  1   (^rt  291,  Curtis,  J.,  sa^s:  808;  Unwin  v.  Heath,  6  H.  L.  C.  §06. 
"  I  do  not  tliink  the  doctrine  respectmg       (xx)  Aiken    p.    BCanchester    Print 

the  use  of  mechanical  equivawnts  is  Works,  2  Clif  486. 
confined  by  the  patent  law  to  those 
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SECTION  vn. 

OF  THE  BIGHTS  OF  A  PUB0HA8BB  OF  AK  IKTEBEST  IS 

A  PATENT. 

The  owner  of  a  patent,  whether  he  be  the  original  inventor 
and  patentee,  or  an  assignee,  may  himself  assign  and  transfer 
his  right,  in  whole  or  in  part,  (y)  Conditions  or  limitations, 
which  form  a  part  of  the  contract  of  sale  or  transfer,  are 
obligatory  on  both  parties,  and  may  be  such  as  the  parties 
agree  upon.  But  questions  have  arisen  as  to  the  rights  of  a 
purchaser  where  they  are  not  limited  or  restrained  by  specifio 
agreement. 

One  of  these  is  as  to  the  right  of  the  purchaser  to  profit  by 

(y)  Act  1870,  §  86 :  "  Every  patent,  a  less  or  different  interest  than  either 

or  any  interest  therein,  shaU  be  as-  the  interest  in  the  whole  patent,  or  an 

«ig^able  in  law,  by  an  instrument  in  nndiyided  part  of  such  whole  interest, 

writing,  and  the  patentee,  or  his  assigns  or  an  exdusire  sectional  interest"  Per 

or  legal  representatiyes,  may,  in  like  IngenoU^  J.,  in    Potter  o.  Holland,   1 

manner,  grant  and  convey  an  exclusive  Fish.    888.    So   Brooks    v.  Byam,   2 

right  under  his  patent  to  the  whole  or  Story,  625 ;  Suydam  v.  Day,  2  Blatchf. 

any  specified  part  of  the  United  States ;  20 ;  Blanchard  v.  Eldridge,  1  Wall.  Jr. 

and  said   assignment,  grant,  or  con-  889.    An  assignment  may  be  made  be- 

veyance,  shall  be  void  as  against  any  Ibre  the  issuing  of  the  patent.    Oayler 

subsequent    purchaser   or   mortgagee  v.  Wilder,  10  How.  498 ;  Rathbone  v. 

for  a  valuable  consideration   without  Orr,  6  McLean,  181 ;  and  may  cover 

notice,  unless  it  is  recorded   in    the  ftiture  improvements.    Nesmith  v.  Cal- 

Patent-Offlce  within  three  months  fh>m  vert,  1  Wood.  &  M.  41.    The  provision 

the   date    thereof    There    are    three  as  to  recording  a  transfer  does  not  ap> 

classes  of  persons  in  whom  the  patentee  ply  to  a  mere  license.    Brooks  v.  Byam, 

can  vest  an  interest  of  some  kind  in  2  Story,  642;  Stevens  v.  Head,  9  Vt. 

the  patent.    They  are  an  assignee,  a  177.    As  to  the  rights  of  Joint  owners 

grantee  of  an  exclusive  sectional  right,  of  a  patent,  it  is  settled  that  such  joint 

and  a  licensee.    An  assignee  is  one  owners  are   not   ipso  facto  partners, 

who  has  transferred  to  him  in  writing  Kinsman  v.  Parkhurst,  18  How.  289 , 

the    whole   interest    of    the   originiQ  afflrming  a.  c.  1  Blatchf.  72.    And  it 

patent,  or  an  undivided  part  of  such  has  been  held  that  each  has  the  right 

whole  interest  in  every  portion  of  the  to  make  and  use,  and  to  license  others 

United  States.    And  no  one,  unless  he  to  make  and  use,  the  Aing  patented, 

has  such  interest  transferred  to  him,  is  without    accountability  to  the  other, 

an  assignee.    A  grantee  is  one  who  Cleem  v.  Brewer,  2  Curt.  284.    And 

hss  transferred  to  him  in  writing  the  such  appears  to  be  the  law  at  this  day, 

exclusive  right  under  the  patent,  to  notwithstanding  the  case  of  Ritts  p. 

make  and  use,  and  to  grant  to  others  Hall,  8  Blatchf.  201,  where  it  was  held 

to  make  and  use,  the  thing  patented,  that  one  joint  owner  might  sue  another 

within  and  throughout  some  specified  for  infringement   in   respect   of   the 

part  or  portion  of  the  United  States,  former's    undivided    interest    in    the 

Such  right  must  be  an  exclusive  sec-  patent  for  the  articles  sold  bv  the  lat> 

tional  right,  excluding   the   patentee  ter.    See  an  able  criticism  of  this 

therefrom.    A  licensee  is  one  who  has  in  Curtis  on  Patents,  §  189. 
transferred  to  him  in  writing,  or  orally, 
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the  renewal  or  extension  of  the  patent.  The  weight  of  an- 
thority  leads  to  the  conclusion,  that  he  who  holds  the  whole 
interest  in  the  patent,  by  assignment,  before  the  extension, 
will  not  hold  it  after  the  extension,  unless  something  in  the 
instrument  of  assignment,  or  in  the  special  act  granting  the 
extension,  gives  to  the  purchaser  this  right,  (z) 

Another  question  is,  how  far  the  exclusive  right  to  use  or 
sell  to  be  used  the  aiiicle  within  a  specified  territory  extends. 
On  this  point  it  is  held,  that  an  assignee  holding  may  sell  the 
articles  within  the  territory,  to  -persons  who  buy  to  sell  it 

'  (t)  The  Act  of  1886,  §  18,  n^enacted  the  assignment  had  been  under  the 
in  Act  of  1870,  §67,  provides  that  "the  original  term.  See  also  Bloomer  tf. 
benefit  of  tiie  extension  of  a  patent  McQuewan,  14  How.  550;  Chaffee  v. 
shall  extend  to  the  assignees  and  Boston  Belting  Co.  22  How.  217; 
grantees  of  the  right  to  use  the  thing  Bloomer  v.  MiUingen,  1  Wall.  840.  la 
patented  to  the  extent  of  their  interest  R.  R.  Co.  v.  Trimble,  the  assignment 
therein."  The  oooBtmctioDs  given  to  was,  "  for  all  alterations  and  improve* 
this  clause  have  been  verj  conflicting ;  ments  on  the  same  from  time  to  time/' 
and  perhaps  the  true  meaning  cannot  And  it  ran,  "to  the  full  end  of  the 
be  deemed  fully  settled  even  now.  In  term  for  which  letters-patent  are  or  may 
the  Circuit  Court  it  was  held  by  Story,  be  granted."  Ifdd,  by  the  Supreme 
J.,  that  this  clause  did  not  enlarge  the  Court  of  the  United  States  {Bradley,  J,, 
lights  of  the  grantee  or  assignee  to  use  dissenting),  that  the  legal  title  of  a 
tlw  thing  patented,  beyond  the  interest  patent  the  patentee  obtained  for  an 
originally  granted;  that  if  that  in-  improvement,  which  was  extended, 
terest  was  by  its  nature,  or  by  a  just  passed  to  the  assignee,  with  the  ez- 
Interpretation  of  the  terms  of  the  as-  tension.  In  Wilson  v.  Rousseau,  the 
signment,  limited  to  the  original  term,  patent  in  question  was  for  a  machine ; 
the  assignee  could  have  no  interest  in  but  in  Day  v.  Union  Rubber  Co.  8 
the  renewed  term ;  but  that  if,  by  the  Blatchf.  497,  it  was  held,  that  the  terms 
original  assignment  or  grant,  any  in-  of  this  section  permitted  the  assignee 
terest  in  the  renewed  term  had  been  to  continue  the  use  of  "the  thing 
conveyed  to  the  assignee  or  grantee,  patented,"  whether  the  patent  were  for 
the  statute  carried  into  effect  the  intent  a  machine  alone,  or  for  a  process,  or  a 
of  the  parties,  and  turned  the  equitable  machine  to  be  used  in  such  process,  or 
right  of  the  assignee  to  an  interest  in  for  a  process  alone,  and  whether  the 
the  renewed  patent  into  a  legal  title,  identiod  machinery  used  by  such  aa- 
Woodworth  v.  Sherman,  8  Story,  171.  signee  was  in  existence  before  the  re- 
A  similar  view  was  expressed  by  newsl  of  the  patent  or  not.  But  see 
McLean,  J.,  in  Brooks  v,  Bicknell,  4  Wood  v.  Mich.  South  R.  R.  8  Fish. 
McLean,  66.  But  in  Wilson  v.  Rous-  464;  Jenkins  v,  Nicholson  Pavement 
sean,  4  How.  682,  a  majority  of  the  Co.  1  Abb.  U.  S.  567 ;  Chase  v.  Walker, 
Supreme  Court  held  that  the  benefits  8  Fish.  Pat.  Cas.  120;  Ho^e  o.  Hudson 
of  the  renewal  were  extended  by  this  River  R.  R.  Co.  6  Blatchf.  85.  That  a 
lection  to  such  assignees  or  grantees  of  general  assignment  of  an  interest  in  a 
the  right  to  use  the  patented  machine  patent  gives  the  assignee  no  interest  in 
as  were  in  the  use  thereof  at  the  date  the  renewal  beyond  the  right  to  use 
of  the  renewal,  and  that  such  persons  the  thing  patented,  unless  the  terms  of 
had  the  right  to  continue  the  use  of  the  assignment  embrace  the  renewed 
such  patented  machine  during  the  re-  patent,  see  Phelps  v.  Comstock,  4 
newed  term  to  the  extent  of  their  m-  McLean,  855;  Gibson  v.  Cook,  2 
terest,  whether  one  machine  or  more ;  Blatchf  146;  Clum  v.  Brewer,  2  Curt 
but  that  the  right  thus  conferred  was  520.  By  §  68  of  the  Act  of  1870,  ex- 
only  the  right  to  nse,  not  to  make  or  tensions  are  to  be  granted  hereafter 
tell,  or  license  others  to  make  or  sell ;  only  on  patents  issued  prior  to  March 
and  that  such  right  was  not  exclusive,  2,  1861. 
no  matter  how  broad  or  how  exclusive 

[827] 


•  257  rr  the  law  of  coKtBACTS.  [book  m. 

abroad.  Under  this  ruling,  a  limitation  of  the  territory  would 
seem  to  be  of  less  effect  than  it  was  intended  to  have.  If  a 
man  in  a  county  in  New  York  bought  the  right  to  make  and 
sell  a  patented  hay-cutter  in  that  county,  he  could  not  him- 
self sell  them  elsewhere.  But  he  might  establish  his  manu- 
factory, and  make  them  in  any  quantities,  and  sell  them  to 
any  persons  who  bought  to  sell  them  again  in  any  part  of  the 
country.  It  would,  however,  undoubtedly,  be  within  the 
power  of  the  parties  to  restrain  or  suppress  this  right  as  they 
chose,  by  specific  agreements  to  that  end.  (a) 

If  a  note  be  given  for  a  patent,  proof  that  the  patent  wa^ 
void  or  the  invention  wholly  ineffectual  is  a  good  defence. 
But  if  it  can  be  used  and  effectually  applied  to  useful  pur- 
poses, it  is  no  defence  that  the  use  is  not  profitable  from  the 
excessive  consiunption  of  power  by  the  machine,  (aa) 


SECTION    VIIL 

OF  THE  BIGHTS  OF  A  PUBGHASEB  OF  A  PATBNTBD 

ABTICLE. 

Such  a  purchaser  has  the  right  to  use  the  article  as  he 
pleases,  or  neglect  to  use  it.  But  he  cannot  copy  it  and  make 
another ;  not  even  if  he  loses  the  one  he  bought,  by  accident, 
as  by  fire.  (6)  He  may  certainly  repair  it;  but  to  what  ex- 
tent ?  The  answer  must  be,  so  long  and  so  far  as  he  only 
repairs  it.  (c)    In  this  way,  he  may  keep  it  in  being  and  in 

(a)  See  poatf  next  section  and  cases  may  build  another  if  the  first  is  worn 

there  cited^  especially  in  notes  (d)  and  out  or  destroyed.    Woodworth  v,  Cur- 

(/).  tis,  2  Wood.  &  M.  526 ;  Wilson  v.  Stol- 

laa)  Nash  v.  Lull,  102  Mass.  60.  ley,  4  McLean,  227.   In  the  latter  case, 

(6)  Wilson  V.  Simpson,  9  How.  128.  he  has  purchased  only  Uie  right  to  use 

(c)  Chaffee  i^.  Boston  Belting  Co.  22  the  specific  machine,  and  when  tliat  is 

How.  228 ;  Bicknell  v.  Todd,  5  McLean,  destroyed  his  right  is  gone  with  it. 

238 ;  Wilson  v.  Simpson,  9  How.  128.  But  where  a  knitting  machine  and  the 

In  this  respect  there  is  a  marked  dif-  needles  used  in  it  were  covered  by 

ference  between  the  rights  conferred  separate  patents,  it  was  kdd,  that  when 

by  a  grant  to  make  and  use  a  machine,  the  needles  were  worn  out  the  par- 

and  those  arising  from  a  sale  of  the  chaser  had  no  right  to  manufacture 

machine  itself.  In  the  former  case,  the  others  to  replace  them,  although  the 

purchaser  buys  a  portion  of  the  Iran-  needles  were  essential  to  the  operation 

chise,  and  is  therefore  not  confined  to  of  the  machine.    Aikin  v.  Manchester 

the  use  of  a  particular  machine,  but  Print  Works,  2  CM.  486. 
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use  long  after  it  would,  if  unrepaired,  become  useless,  or  fall 
in  pieces.  We  should  say,  that,  if  by  honest  repair,  or  re- 
placement of  parts  worn  out,  he  went  on  step  by  step,  until 
every  part  of  the  original  machine  had  gone,  and  all  the  parts 
and  pieces  of  the  existing  machine  were  new,  he  might  raise 
the  metaphysical  question  whether  the  present  machine  were 
the  same  that  he  bought;  but  he  would  own  the  present 
machine,  provided  that  eveiy  new  part  had  been  added  as  it 
was  called  for  by  way  of  repair,  and  only  so.  The  line  may 
be  an  obscure  one,  but  it  must  be  drawn  somewhere ;  and 
only  where  the  purchaser  passed  beyond  it,  and,  undei  pre- 
tense of  repair,  made  for  himself  a  new  machine,  would  he  be 
in  the  wrong. 

This  question  also  has  arisen.  A  party  buys  and  sells  the 
product  of  a  patented  machine,  knowing  that  the  maker  from 
whom  he  purcha&ies,  infringes  upon  the  patent  of  the  patentee. 
Is  he  himself  an  infringer  ?  The  statute  gives  the  patentee 
an  exclusive  right  "  to  make,  use,  and  vend  the  said  inven- 
tion." It  is,  however,  held  that  this  is  limited  to  the  machine 
itself,  and  does  not  extend  to  the  product  of  the  machine.  ((2) 
Hence  one  who  knows  that  a  patent  for  a  machine  is  in- 
fringed, may  buy  of  one  who  makes  and  uses  the  infringing 
machine,  the  products  of  that  machine,  and  may  use  what  he 
buys,  or  sell  it  to  be  used,  without  being  himself  an  infringer. 
It  is  obvious  that  this  might  open  the  door  to  fraud.  An 
irresponsible  party  might  be  set  up  as  the  actual  maker  and 
user  of  the  machine,  and  so  as  the  only  infringer;  while 
others,actually  intended,  only  bought  and  sold  what  he  made. 
But  this  would  be  an  interest  in  the  making  and  using  of  the 
infringing  machine,  which  would  undoubtedly  make  the  party 
holding  the  interest  himself  an  infringer.  (^)     When  the 

(d)  Bojd  9.  Brown,  8  McLean,  296 ;  plaintiff's  patent,  it  was  held,  that  "if 
Boyd  V.  McAlpine,  id.  429 ;  Simpson  v,  the  agreement  was  only  colorable,  and 
Wilson,  4  How.  711 ;  Booth  o.  Garelly,  entered  into  for  the  purpose  of  securing 
1  Blatchf.  260;  Blandiard  Gun  Stock  the  profiu  of  the  business  without  as- 
Turning  Co.  V,  Jacobs,  2  Blatchf  70.  suming  the  responsibility  for  the  use 

(«)  Thus,  where  A   and  B  agreed  of  the  invention,  and  for  the  purpose  of 

with  C  to  purchase  of  the  latter  all  throwing  the  responsibility   upon  C, 

the  lead  pipe  he  should  make,  A  and  who  was  insolyent,  then  they  would  be 

B  to  ftimish  the  lead  and  to  pay  C  a  as  responsible  as  he  waji.    Tatham  v. 

certain  price  for  maDufkctoring,  and  Le  Roy,  C.  C.  U.  S.  Dist  of  N.  Y. 

C  used  a  macliine  which  infHnged  the  NeUon,  J,,  cited  and  approved  in  case 
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purchaser  of  a  patented  article  buys  it  without  restriction,  the 
article  or  product  is  no  longer  under  the  protection  of  the 
statute;  and  he  may  use  or  sell  it  in  another  territory  for 
which  another  person  has  taken  an  assignment  of  or  a  right 
under  the  same  patent.  (/)  The  statute  provides  that  one 
who  purchases  an  article  of  the  inventor,  or  makes  it  with 
his  consent  before  the  inventor  applies  for  a  patent,  may  use, 
or  sell  to  others  to  be  used,  the  article  so  made,  without 
liability  therefor.  (^) 

A  license  to  use  an  invention  only  at  the  licensee's  **  own 
establishment ''  does  not  extend  to  one  owned  by  himself 
and  others.  (£i%) 


SECTION  IX. 


OF  BKMKDTKfl  AT  LAV^. 

The  statute  provides  that  damages  for  an  infringement 
may  be  recovered  in  an  action  on  the  case,  in  any  circuit 
court  of  the  United  States,  or  district  court  exercising  the 
jurisdiction  of  a  circuit  court,  or  in  the  Supreme  Court  of  the 
District  of  Columbia,  in  the  name  of  the  party  interested, 
either  as  patentee,  assignee,  or  grantee.  (A) 

The  statute  also  provides,  in  a  section  which  we  give  in  a 
note,  for  certain  defences  which  may  be  proved  in  trial  under 
the  general  issue,  (t)    If  any  of  these  defences  are  made, 

on  appeal.    Le   Hoy  v.  Tatham,  14  inventor't  knowledge   or  conseht,  or 

How.  161.    See  also  Keplinger  v.  Be  one  who  has  surreptitiously  acquired 

Toung,  10  Wheat.  864.  and  used  the  invention,  has  no  right  to 

(/)  See  cases  cited  in  note  [d),  supra,  use  the  invention  after  the  natent  has 

Also,  Adams  v.  Burks,  C.  C.  U.  S.  been  obtained.    Kendall  r.  Wimsor,  21 

ShepUy^J.t  Mass.  Dist.  1871.    Bloomer  How.  880;  Pierson  v.  Eagle  Screw  Ck>. 

V.  MilUnger,  1   Wall.  857;    Aikin  v,  8    Story,  406;    Hovey  v.  Stevens,  1 

Manchester  Print  Works,  2  Clif.  485;  Wood.  &  M.  801. 
Chafiee  v.  Boston  Belt.  Co.  22  How.        [gi)  Rubber  Co.  v.  Goodyear,  9  WaU. 

217.   And  the  purchaser  from  a  licensee  788. 
may  apply  the  article  to  any  purpose        (A)  Act  ^870,  §  69. 
he  pleases,  notwithstanding  any  agree-        (t)  Act  1870,  §  61.    "In  any  adtion 

ments  between  the  licensee  and  the  for  inMngement,  the  defendant  may 

Patentee.     See    Metropolitan    Wash,  plead  the  general  issue;  and  having 

lach.  Co.  V.  Earle,  2  Fish.  208.  given  notice  in  writing  to  the  plaintiff 

{g)  Act  1870,  §  87.    See  McClurg  v.  or  his  attorney,  thirty  days  before,  may 

Kingsland,  1   How.  208.    But  a  pur-  nrove  on  trial  any  one  or  more  of  th« 

chaser  fh>m  a  wrong-doer  without  the  rollowing  special  matters:  Ist.  That^ 
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thirty  days*  notice  must  be  given.  But  other  defences  may 
be  made  without  this  notice.  As,  that  there  is  no  infringe- 
ment; or,  tiiat  the  patent  is  invalid,  because  the  patentee  is 
a  person  to  whom  the  patent  cannot  be  granted  ;  or  because 
the  invention  is  wanting  in  the  qualities  made  requisite  bj 
statute ;  or  because  the  patent  is  deficient  or  erroneous  in 
some  of  the  formalities  essential  to  its  validity.  (/) 


SECTION  X. 

OF  BSMBDIES  IN  EQT7ITT. 

The  statute  gives  the  court  power  "  upon-  bill  in  equity 
filled  by  any  party  aggrieved,  to  grant  injunctions  according 
to  the  course  and  principles  of  courts  of  equity."  (A)  This 
remedy  of  injunction  is  that  which  is  usually  sought  by  a 

for  the  purpose  of  deoeiTing  the  public,  leged  shall  be  ibund  for  the  defendant, 

the  description  and  specification  filed  Judgment  shall  be  rendered  for  him 

by  the  patentee  in  the  PatenVOffioe  with  costs.    And  the  like  defences  may 

was  made   to  contain  less  than  the  be  pleaded  in  any  suit  in  equity  for 

whole  tmth  relatiye  to  his  inyention  or  relief  against  an  alleged  infringement ; 

diKMveiy,  or  more  than  is  necessary  to  and  proofs  of  the  same  may  be  giren 

?rod«oe  the  desired  effect ;  or,  2d.  upon  like  notice  in  the  answer  of  the 
*hat  he  had  surrsptitiously  or  unjustly  defendant,  and  with  like  eflbct."  The 
obtained  the  patent  for  that  which  was  defences  specified  in  this  section  may 
in  ftct  invented  by  another,  who  was  also  be  pleaded  specially.  Qrant  o. 
using  reasonable  dUigenoe  in  adapting  Raymond,  6  Pet.  246 ;  Erans  v,  Eaton, 
and  perfecting  the  same;  or,  8d.  8  Wheat  608.  Where  reference  is 
That  it  had  been  patented  or  described  made  to  a  prior  printed  publication,  it 
fn  some  printed  publication  prior  to  his  should  be  to  the  part  of  the  work  in- 
impposed  inyention  or  disoo^ery  there-  tended  to  be  relied  on.  A  mere  ref- 
of;  or,  4th.  That  he  was  not  the  original  erence  to  the  title  is  not  sufficient, 
and  first  inyentor  or  discoyerer  of  any  Silsby  v.  Foote,  14  How.  22,  affirming 
naterial  and  substantial  part  of  the  a.  c.  1  Blatchf.  464.  And  it  has  been 
tlmig  patented ;  or,  6th.  That  it  had  held,  that  a  book  of  plates  without  let- 
been  in  public  use  or  on  sale  in  this  terpress  is  not  a  "  pnnted  publication " 
country  for  more  than  two  years  before  admissible  in  evidence  under  this  seo 
his  application  for  a  patent,  or  had  tion.  Judson  v.  Ck>pe,  1  Fish.  616. 
been  abandoned  to  the  pnblia  And  The  notice  need  specify  only  the  names 
in  notices  as  to  proof  of  prerious  in-  of  the  persons  having  the  prior  knowl' 
Tention,  knowledge,  or  use  of  tiie  edge,  but  not  the  names  of  the  wit- 
tiling  patented,  the  defendant  shall  nesses  by  whom  such  knowledge  is  to 
•tate  the  names  of  patentees  and  the  be  proved.  Many  i*.  Jagger,  1  BlatchU 
dates  of  their  patents,  and  when  876 ;  Wilton  v.  Railroads,  1  Wall.  Jr. 
granted,  and  the  names  and  residences  196.  Otiierwise  held  in  the  serenth 
of  the  persons  alleged  to  have  invented  circuit,  Judson  v.  Cope,  1  Fish.  616. 
or  to  have  had  the  prior  knowledge  of  (j)  Whittemore  v.  Cutter,  1  GalL 
the  thing  patented,  and  where  and  by  429 ;  ELneass  p.  Schuylkill  Bank,  4 
whom  it  had  been  used;  and  if  anv  Wash.  9. 
ODD  or  more  of  the  special  matters  u-  (ib)  Act  1870,  §  66. 
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party  desiring  to  prevent  a  violation  of  his  right  under  a 
patent.  It  is  a  common  remedy  in  equity,  and  the  rules  of 
proceeding  and  the  principles  which  determine  the  granting 
of  an  injunction,  generally,  are  applied  in  patent  cases ;  and 
they  cover  the  matters  of  pleading,  evidence,  notice,  and  the 
like. 

The  injunction  can  issue  only  to  a  party  who  has  a  legal 
interest  in,  or  title  to,  a  valid  patent.  And  the  question  has 
been  much  discussed.  When  will  a  court  grant  an  injunction 
without  requiring  that  the  plaintiff  should  first  establish  this 
legal  right  ?  This  question  is  always  addressed  to  the  dis- 
cretion of  the  court.  But  while  this  discretion  is  always 
exercised  with  a  careful  regard  to  the  especial  facts,  cir- 
cumstances, and  merits  of  the  case  before  the  court,  it  is 
always  guided  by  such  principles  as  have  been  established  by 
the  practice  of  the  court.  What  these  are  we  can  best  show 
in  the  words  used  by  courts  in  leading  cases  presenting  this 
question ;  and  these  we  give  in  our  notes.  (Q 

(/)  "The  rule  as  to  granting  or  oontin-  right  to  the  thins  patented,  which,  to- 
ning injunctions  in  patent-right  causes/'  gather  with  the  uleged  infringement  is 
aays  Leavitt,  J.,  "is  now  well  settled  yerified  by  affidaTit,  if  the  patentee  has 
by  the  modem  usages  of  the  courts  of  been  in  possession  of  it  bj  having  used 
the   United  States.     They  are   now  or  sold  it,  in  part,  or  in  the  whole,  the 
granted  without  a  prerious  trial  at  law,  court  will  grant  an  i^jonction,  and  con- 
in  cases  where  the  owner  of  the  patent  tinue  it  until  the  liearing,  or  until  fur- 
shows  a  clear  case  of  infringement,  and  ther  order,  without  sending  the  plidntiff 
has  been  in  the  possession  and  eigoy-  to  law  to  try  his  right.    But  if  there  ap- 
ment  of  the  exclusiye  right  for  a  term  pears  to  be  a  reasonable  doubt  as  to  i£e 
of  years  without  any  successftil  im-  plaintiffs  right,  or  the  validity  of  the  pa- 
peachment  of  its  validity.    Such  pos-  tent,  the  court  will  require  tlie  plaintiff 
sessioq  and  enjoyment,  aided  by  the  to  try  his  title  at  law.    And  says  Grier, 
presumption  arising  from  the  patent  it-  J.,  "  No  interlocutory  injunction  should 
self,  are  usually  regarded  as  sufficient  issue  unless  the  complainant's  title  and 
to  warrant  an  inlunction  to  restrain  an  the  defendant's  infringement  are  ad- 
infringement.    And  there  is  no  fixed  mitted,  or  are  so  palpable  and  dear  that 
rule  as  to  the  length  of  time  the  pos-  the  court  can  entertain  no  doubt  upon 
session   and   ei^joyment  of  the  right  the  subject.    Parker  v.  Sears,  I  Fish, 
under  a  patent  shall  have  continued.  98.    See  also  Goodyear  v.  N.  J.  Cent 
It  must  be  sufficient  to  justify  a  pre-  R.  R.  1  Fish.  626 ;  Muscan  Hair  Man. 
sumption  in  favor  of  its  validity.    But  Co.  v.  Amer.  H.  M.  Co.  1  Fish.  820 ;  Tap- 
the  presumptions  in  favor  of  a  patent,  pan  v.  Nat  Bank-note  Co.  2  Fish.  196 ; 
arising  from  the  length  of  time  which  Doughy  v.  West,  2  Fish.  688 ;  Hussey 
has  elapsed  since  its  issue,  are  greatly  v,  Whitely,  2   Fish.   120;    Foster   v. 
strengthened  by  the  ikct,  that  its  valid-  Moore,  1  Curt  286 ;  Orr  v,  Littlefield, 
ity  has  been  affirmed  and  sustained  by  1  Wood.  Jb  M.  18 ;  Washburn  v,  Oould, 

grior  judicial  decisions,  either  at  law  or  8  Story,  170;  Brooks  v.  Bicknell,  4 

I  equity."    Potter  v.  MuUer,  2  Fish.  McLean,   72 ;    North   v,    Kershaw,   4 

466.    And  in  Ogle  v.  Ege,  4  Wash.  684,  Blatchf .  70 ;  Hill  v,  Thompson,  8  Meriv 

Washiruftoiiy  J.,  says :  ''  I  take  the  rule  622 ;  Caldwell  v.  Van   vliessingen,  9 

to  be  in  cases  of  iigunction  in  patent  Hare,  416  ;Neilson  v.  Thompson,  Webst 

cases  that,  when  the  bill  states  a  clear  St  C.  277.    But  where  a  suillcient  ex* 
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It  may  be  added  that  laches  on  the  i>art  of  tie  plaintiff, 
consisting  in  his  long  neglect  of  his  right,  and  so  permitting 
another  party  to  go  on  spending  time  and  money  on  what 
may  afterwards  be  declared  an  infringement,  is  always  a 
strong  reason  against  a  temporary  injunction,  (m)  AxA 
whenever  bonds  to  keep  an  account  of  manufa:;ture,  sale, 
profits,  &c.,  will  answer  the  purposes  of  justice  as  well,  or, 
perhaps,  nearly  as  well,  as  a  temporary  injunction,  they  are 
preferred,  (n) 

dnsire  possession  is  established  it  has  (n)  "In  acting  on  applications  for 
been  kad^  that  a  doubt  concerning  the  temporary  injunctions  to  restrain  the 
Talidity  of  a  patent  will  not  necessar*  infnngement  of  letters-patent/'  says 
iiy  prevent  an  injunction.  Sargent  v.  Judge  Curtis, "  there  is  much  latitude 
Seagrare,  2  Curt.  665 ;  Isaacs  v.  Cooper,  for  discretion.  The  application  may 
4  Wash*  260.  The  principle  that  ex-  be  granted  or  refused  unconditionally, 
duaiye  possession  for  a  time  strength-  or  terms  may  be  imposed  on  either  of 
ens  the  title  of  the  patentee  is  founded  the  parties  as  conditions  for  making  or 
on  the  idea  that,  ad  it  is  a  claim  of  refusing  the  order.  And  the  state  of 
right  adrerse  to  the  pablic,  and  the  litigation  vrhere  the  plain tifif's  title  is 
public  acquiesce  in  that  claim,  such  denied,  the  nature  of  the  improvement, 
acquiescence  ndses  a  presumption  that  the  character  and  extent  of  the  infringe- 
the  claim  is  good.  It  was  held,  there-  ment  complained  of,  and  the  compara- 
fore,  that  where  the  invention  was  tive  inconvenience  which  will  be  occa- 
one  which  few  persons  would  use,  sioned  to  the  respective  parties  by 
and  which  had  not  been  nsed  in  a  allowing  or  denying  the  motion,  must 
public  manner,  no  such  presumption  all  beconsidered  in  determining  whethei 
would  arise.  Tappan  v.  Nat.  Bank-  it  should  be  allowed  or  refused ;  and, 
note  Co.  2  Fish.  195.  And,  on  the  if  at  all,  whether  absolutely,  or  upon 
same  principle,  where  the  plaintiff's  some  and  what  conditions."  In  this 
madiines  were  made  under  ^  veral  die-  case  an  account  was  directed  to  be  kept, 
tinct  patents,  one  of  which  had  been  In  Tatham  v,  Lowber,  4  filatchf.  86, 
repeatedly  sustained,  it  was  held  that  NeUan,  J.,  says :  *'  It  is  common  in  the 
exclusive  possession  raised  no  presump-  case  of  a  bill  filed  for  an  infringement, 
tioQ  of  the  validity  of  the  other  patents,  and  a  motion  made  for  a  preliminafj 
especially  as  it  appeared  that  a  preju-  injunction,  where  the  question  of  in* 
dice  had  existed  against  the  idaintiff 's  fhngement  is  not  manifest,  and  enjoin* 
madiine.  which  it  required  long  time  ing  the  defendant  would  produce  serious 
and  expense  to  overcome.  Grover  &  hudship  or  derangement  of  his  busi* 
Baker  S.  M.  Co.  v.  Williams,  2  Fish.  188.  dess,  to  withhold  the  injunction  on  de* 
Nor  in  an  application  for  an  liguno-  fondant's  keepfaig  an  account  or  giving 
tion  is  the  court  bound  by  the  result  security  for  damages  accruing."  And 
of  a  previous  trial  at  law,  but  will  ex-  this  is  done  especially  where  the  de- 
amine  the  whole  case,  and  grant  the  fendant  is  merely  tfstna  a  patented  ma* 
ii^UDCtion  or  not  according  to  its  own  ohine,  and  the  plaintiff  has  been  in  the 
judgment.  Sickles  v.  Youngs,  8  Blatchf.  habit  of  licensing  parties  to  make  such 
2&S ;  Many  v.  Sixer,  1  Fish.  81.  See  use  of  it,  as  the  amount  of  the  license 
on  this  subject  of  iniunetim,  Hodge  v.  fee  is  then  the  measure  of  the  plain- 
Hudson  River  R.  ft.  Co.  6  Blatchf.  tiff's  damages.  In  such  a  case  Judge 
166 ;  Morris  v,  Lowell  Manuf  Co.  8  Grier  says :  **  A  chancellor  who  woidd 
Fish.  Pat.  Cae.  67  ;  Potter  v.  Whitnev,  Issue  an  iigunction  to  stop  a  mill  or 
id.  77 ;  Brammer  v.  Jones,  id.  840 ;  manufactory,  locomotive  or  steam  ei^ 
Goodyear  v.  Mullee,  id.  420 ;  Goodyear  gine,  because  in  their  construction  some 
e.  Honsinger,  8  Fish.  Pat.  Cas.  147.  patented  devise  or  machine  has  been 
(m)  Wyeth  v.  Stone,  1  Story,  282 ;  used,  would  act  with  more  than  doubt- 
Union  Man.  Co.  v.  Lounsbury,  2  Fish,  tai  discretion.  Stoppin|f  the  mill  or 
889 ;  Cooper  v.  Matthews,  8  Law  Rep.  steam  engine  might  mflict  irreparable 
414k  iiUi^i  ^t  cooid  not  benefit  Uie  inven* 
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The  injunction  sought  for  as  a  permanent  and  effectoal 
remedy,  is  a  perpetual  injunction.  This  will  be  granted  onlj 
on  a  final  hearing.  It  may  be  sought  for  on  purely  legal 
grounds.  But  if  sought  on  grounds  of  fact,  and  the  fact  be 
denied,  as  if  for  an  infringement  and  this  be  denied,  then 
the  facts  at  issue  must,  generally  at  least,  be  tried  by  a 
jury,  (o)  But,  as  in  other  cases,  the  jury  will  be  instructed 
by  the  court ;  and,  if  the  yerdict  be  manifestly  erroneous,  it 
will  be  set  aside.  It  may  be,  however,  that  the  question  of 
infringement  may  rest  upon  the  construction  of  documents, 
or  otherwise  on  merely  legal  grounds,  and  is  wholly  within 
the  province  of  the  court. 

The  question  whether  an  injunction  can  be  issued  in  one 
country  for  a  violation  there  of  a  right  under  a  patent  issued 
there,  when  the  violation  is  by  a  foreigner  bringing  with  him 
what  was  lawfully  made  and  used  and  sold  in  the  country  of  the 
foreigner,  has  been  answered  in  England  in  the  affirmative ;  (|?) 

tor.    The  compensatioD  to  him  for  thU  to  Uw  to  hare  that  question  decided, 

trespass  on  his  rights  is  the  price  of  a  But  even  there  the  rule  is  not  absolute 

license.    The  wrong  done  him  is  not  or  universal.    It  always  rests  on  the 

the  use  of  his  invention,  but  the  non-  sound  discretion  of  the  court.    A  trial 

payment  of  a  given  sum  of  money,  at  law  is  ordered  by  a  chancellor  to  in- 

To  issue  an  injunction  in  such  a  case,  form  his  conscience;  not  because  either 

where  neither  prevention  nor  protec-  party  may*demand  it  as  a  right,  or  that 

tion  is  sought  or  required,  would  be  an  a  Court  of  Equity  is  incompetent  to 

abuse  of  power.    An  injunction  is  not  judge  of  questions  of  fact,  or  of  legal 

to  be  used  as  an  execution,  or  for  ez-  titles.     In  the  courts  of  the  United 

tortion.    Sanders  o.  Logan,  8  Wall.  Jr.  States,  the  practice  is  by  no  means  so 

2  Fish.  167.    See  also  Livingston  v.  general  as  in  England,  or  as  it  would 

Jones,  2  Fish.  207 ;  Foster  v,  Moore,  1  be  here  if  the  trouble  of  trying  issues 

Curt.  279 ;  Orr  u.  Littlefleld,  1  Wood,  at  law  devolved  upon  a  different  court. 

db  M.  18 ;  Day  v,  Candee,  8  Fish.  9.  See  Sickles  p.  Gloucester  Man.  Co.  1 

But  where  the  infringement  is  clear.  Fish.  222 ;   Woodworth  i;.   Rogers,  8 

and  the  right  to  an  injunction  manifest.  Wood.  &  M.  149 ;  Van  Hook  v.  Pen- 

theii\junction  will  not  be  stayed  on  the  dleton,  1  BUtchf.   194;  Buchanan  o. 

defendant's  ofller  to  keep  an  account,  Howland,  5  Blatchf.  161;    Baoon  v, 

although  it  may  occasion  irreparable  Jones,  4  My.  &  Cr.  488. 

injury  to  the  defendant,  and  though  the  (/>)  Caldwell  o.  Van  Vliessingen,  9 

latter  be  well  able  to  respond  in  dam*  Hare,  416.    In  this  case  an  injunction 

itfes.  Sickles  v.  Mitchell,  8  Blatchf.  648;  was  granted  against  the  owners  of  a 

Tracy  v.Torry,  2  Blatchf.  279 ;  Qibson  Dutch  vessel,  forbidding  the  use,  witliin 

9.  Van  Dresar,  1  Blatchf.  686 ;  Forbosh  English  waters,  of  a  certain  screw-pro- 

V,  Bradford,  21  Law  Rep.  471.  peller  for  which  the  plaintiff  held  an 

(o)  This,  though  the  usual  course,  is  English  patent.    Vice-ChanceUor  Tur^ 

not  invariably  so.    Thus  in  Goodyear  nar^t  decision  rests  on  the   principle, 

V.  Day,  2  Wall.  Jr.  2dSj  Chier,  J.,  says :  which  he  lays  down  broadly  at  the 

"  It  is  true  that  in  England  the  chan-  outset,  that "  the  rule  is  universal  that 

cellor  will  generally  not  grant  a  final  foreigners  are  in  all  cases  subject  to 

and  perpetual  injunction  in  patent  cases,  the  laws  of  the  oountry  in  which  they 

when  the  answer  denies  the  validity  of  may  happen  to  be."    Tlie  Statute  16 

the  patent,  without  sending  the  parties  &  16  Vict  ch.  88,  §  26,  passed  since 
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and  in  this  country  quite  as  positiyely,  and  we  think  for 
better  reasons,  in  the  negative.  ( j) 


SECTION  XI. 


OF  DAMAGES. 


The  statute  provides  that  ^^  whenever  in  any  such  action 
(action  on  the  case)  a  verdict  shall  be  rendered  for  the  plain 
tiff,  the  court  may  enter  judgment  thereon  for  any  B\nn  above 
the  amount  found  by  the  verdict  as  the  actual  damages  sus- 
tained, according  to  the  circumstances  of  the  case,  not  ex- 
ceeding three  times  the  amount  of  such  verdict,  together 
with  the  costs."  (r)  And  another  section  gives  the  same 
power  to  courts  of  equity.  («) 

It  must  be  noticed  that  this  power  applies  only  to  ^^  actual 
damages  ; "  if  therefore  vindictive  or  exemplary  damages  were 
given,  and  they  might  be  in  a  case  calling  for  them,  especially 
if  the  suit  be  a  second  one  against  the  same  defendant,  (t) 
this  power  of  the  court  would  not  extend  to  them,  (u)    Noi 

this  decision  was  gireD,  proTides  that  monopoly  atlecting  the  domestic  trade 

no  letters-patent  granted  after  the  pas-  of   the  country.    To  say   Uiat  when 

amge  (^  that  act,  shall  extend  to  pre-  Congress  legislated  respecting  patents. 

Tent  the  nse  of  anr  soch  invention  in  it  had  in  view  this  matter,  and  intended 

•ay  foreign  ship  which  may  he  in  any  to  enable  private  citizens  to  interfere 

waters  within  Her  Mi^esty's  dominions,  with  the  structure  or  equipment  of 

(7)  Brown  v.  Duchesne,  2  Curt.  871,  foreign  vessels,  seems  to  me  not  admis- 

•ffirmed,  19  How.  188.    The  facts  in  sihle.    Such  an  intention  may  be  man- 

this  case  were  substantially  the  same  if ested  by  express  enactment  ex  tending 

as   in  Caldwell   v.  Van   vUessinsen,  its  terms  to  some  or  all  foreign  vessels ; 

stipro.    A  French  vessel  was  rigged  in  it  may  even  be  deduced  from  a  liiw 

Prance  with  gaffii  similar  to  those  for  broad  enough  in  its  general  temif  to 

whidi  the  pUintiff  held  an  American  embrace  such  vessels,  and  which,  from 

patent.    On  her  arrival  in  Boston  the  its  subject-matter  and  the  mischiefs  to 

master  was  sned  for  infringement  Says  be  remedied,  ma^  fairly  be  considered 

Curtift  J.,  in  the  opinion  given  in  the  to  have  been  designed  to  include  such 

Circuit  Court :  "  It  cannot  be  doubted  an  exercise  of  power.    But  in  making 

that,  in  the  apprehension  especially  of  the  laws  concerning  patents,  Congress 

all  commercial  States,  the  particulars  was  legislating  aiio  intuitu." 

in  which  vessels  of  one  country  shaU  Ir)  Act  1870,  $  69. 

be  controlled  or  affected  by  the  munio-  {»}  Act  1870,  §  65. 

ipal  laws  of  another  country,  while  it)  Alden  1;.  Dewey,  1  Story,  886. 

lying  in  its  ports,  is  a  distinct  subject  (u|  Stimpson  v.  The    RaiUt>ads,  1 

of  legislation,  quite  aside  from  its  inter-  Wall.  Jr.  169.    In  spite  of  the  dtctmn 


Hal  aflairs,  and  to  be  influenced  by  of  Judge  Story,  cited  in  the  Ust  note, 
considerations  very  different  from  those  it  may  be  doubted  whether  the  jury 
which  would  determine  the  grant  of  a    were  ever  justified  m  returning  a  ver- 
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would  the  court  listen  with  favor  to  an  application  to  treble 
the  damages  given  by  the  verdict,  unless  malice,  insufficiency 
of  the  verdict,  or  other  special  reasons  were  shown,  (uu) 

By  a  prevailing  rule,  the  damages  in  a  case  of  infringement 
of  a  patented  machine,  are  the  profits  actually  received  from 
the  infringement,  by  the  debtor,  (t^)  But  it  is  not  easy  to 
see  why  the  principle  of  indemnity  should  not  be  applied 
here  also,  as  it  is  almost  universally,  to  measure  the  damages. 
And,  on  this  ground,  we  think  there  should  be  a  due  regard 
to  the  damage  actually  sustained  by  the  plaintiff  from  the 
infringement.  This  is  disputed,  however ;  and  in  one  case 
bearing  upon  this  subject,  Mr.  Justice  Story  said :  "  Struck 
with  similar  difficulties  in  establishing  any  general  rule  to 
govern  cases  upon  patents,  some  learned  judges  have  refused 
to  lay  down  any  particular  rule  of  damages,  and  have  left 
the  jury  at  large  to  estimate  the  actual  damages  according  to 
the  circumstances  of  each  particular  case.  I  rather  incline 
to  believe  this  to  be  the  true  course."  (w)    At  the  same 

diet  for  anything  but  the  actual  dam-  one  rule  of  damages  which  will  equally 
ages.  Thus  in  Seymour  v.  McCormick,  apply  to  all  cases.  The  mode  of  asoer- 
16  How.  488,  Gn'er,  J.,  says,  tliat  "  the  taining  actual  damages  must  neces- 
act  confines  the  jury  to  the  assessment  sarily  depend  on  the  peculiar  nature 
of  actual  damages.  The  power  to  in-  of  the  monopoly  grantea."  And,  again : 
flict  vindictiTe  or  punitive  damages  is  "  It  is  only  where,  from  the  peculiar 
committed  to  the  discretion  of  the  circumstances  of  the  case,  no  other 
court  within  the  limit  of  trebling  the  rule  can  be  found,  that  the  defendant's 
actual  damages  found  by  the  jury."  profits  become  the  criterion  of  the 
See  also  Stephens  v.  Felt,  1  Blatchf.  plaintiff's  loss."  And  in  Parker  o. 
88 ;  Buck  v.  Hermance,  id.  406.  Hall  Hulme,  1  Fish.  44,  Kane,  J.,  in  charg- 
es. Wiles,  2  Blatchf.  201 ;  Pitts  o.  Hall,  ing  the  jury,  said :  "  The  damage  as- 
id.  288.  sessed  should  be  compensatory.    The 

{uu)  Schwartzel  v.  Holenshall,  8  Fish,  criterion  is  indemnity.    You  may  take 

Pat.  Cas.  116.  into  consideration  the  loss  sustained  by 

(t;)  Lowell  V.  Lewis,  1  Mass.  185;  the  plaintiff,  as  you  may  likewise  the 

Wilbur   V.  Beecher,  2  Blatchf.  182;  profit  made  by  the  defendant.  .  .  .  You 

Parker  v.  Bamber,  6    McLean,  681 ;  are  to  give   compeuBatorv  damages. 

Buck  V,  Hermance,  1  Blatchf.  898 ;  Boll  snch  as  may  indemnify  the  plaintiff 

V,  Daniels.  1  Fish,  878 ;  Page  v.  Ferxr,  for  the  ii^juries  he  has  sustained." 

id.  298 ;  Wayne  v.  Holmes,  2  Fish.  In  Goodyear  v.  Bishop,  2  Fish.  164, 

20 ;  Case  v.  Brown,  id.  268.  where  it  appeared  that  the  profits  made 

(w)  Earie  v.  Sawyer,  4  Mass.  1 ;  and  by  the  defendant  were  very  trifling  in 

see  Pierson  v.  Eagle  Screw  Co.  8  Story,  proportion  to  those  which  the  plaintiff 

402;    Kneass  v.  Schuylkill   Bank,  4  made  on  the  same  amount  of  goods, 

Wash  14 ;  Hays  v.  Siilzor,  1  Fish.  682 ;  the   Jury  were  instructed  that   they 

Ransom  v.   Mayor  of  New  York,  1  were  to  "examine  the  evidence,  and  say 

Fish.  258.    So  in  Seymour  v.  McCor-  whether  there  was  sufllicient  proof  to 

mlck,  16  How.  480,  (rner,  J.,  says  :  "It  satisfy  them  that  any  and  how  many 

must  be 'apparent  to  the  most  super-  customers  were  diverted  from  the  plain- 

flcial  observer  of  the  immense  vanety  tifft  to  the  defendants ;   whether  the 

of  patents  issued  every  day,  that  there  plaintiA  were  prepared  to  supply,  and 

otnnot,  in  the  nature  of  things,  be  any  were  prevented  mm  supplymg,  the 
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time,  it  must  be  certain,  from  the  use  of  the  words  in  the 
statute,  **  actual  damages,''  if  not  for  other  and  more  general 
reasons,  that,  in  the  words  of  an  eminent  judge  used  in 
declaring  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  a  rery  important  case,  ^*  Actual  dams^es  must  be 
actually  proved,  and  cannot  be  assumed  as  a  legal  inference 
from  any  parts  which  amount  not  to  actual  proof  of  the 
fiict."  (x) 

articles  made  bj  the  defendanta ;  in  den  v.  Logan,  2  Fiah,  167 ;  Goodyear 
abort,  whether,  by  the  competition  of  v.  Bishop,  2  Fish,  164;  Sickles  v.  Bor> 
the  defendanta,  the  plaintifFs  were  Itm-  den,  8  Blatchf.  685. 
ited,  hindered,  checked,  or  interfered  (x)  McCormicko.  Seymour,  16  How. 
with  in  their  business,  or  otherwise  480 ;  Whittemore  r.  Cutter,  1  Qall.  481 : 
actaaUy  damaged  to  an  amount  equal  Foppenhausen  v.  K.  T.  O.  P.  G.  Co.  i 
to  the  profits  which  they  could  have  Fish.  62;  Burdell  v.  Denig,  id.  688; 
made,  if  they  had  made  and  sold  the  Schwarzel  tr.  Holenshade,  8  Fish.  116. 
goods  made  ahd  sold  by  the  defend-  But  the  defendant  is  not  accountable 
ants,  OTcr  and  above  what  they  (the  ibr  such  profits  as  he  might  have  made 
plaiotifb)  did  in  fact  make  and  sell ;  and,  with  reasonable  diligence.  livingston 
if  so,  that  the  iuiy  might  return  a  ver^  v.  Woodworth,  16  How.  669 ;  Dean  o. 
diet  for  actual  damages  to  this  amount."  Mason,  20  How.  208.  It  was  formerly 
See  also  PitU  v.  Hall,  2  BUtchf.  229 ;  held  that  the  Jury  might  allow,  as  part 
Livingston  v.  Jones,  2  Fish.  207.  Where  of  the  "  actual  damages,"  a  reasonable 
the  patentee  has  an  established  license  sum  for  counsel  fees ;  but  it  is  now  set- 
fee  for  the  use  of  his  invention,  it  is  tied  otherwise.  Teese  v.  Huntington, 
well  settled  that  the  amount  of  this  is  28  How.  8;  Parker  v,  Hulme,  1  Fish, 
the  measure  of  actual  damages.  Mc-  44 ;  Blanchard,  G.  S.  Man.  Co.  o.  War- 
Cormick  v.  Seymour,  16  How.  480 ;  ner,  1  Blatchf.  272 ;  Stimpson  v.  The 
Hogg  V.  Emerson,  11  How.  607 ;  San-  BaUroads,  1  Wall.  Jr.  166. 
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CHAPTER   XIV. 


OF  THB  LAW  OF  COPYBIGHT. 


The  Statate  of  July  8,  1870,  already  referred  to  in  the 
preceding  chapter  on  the  Law  of  Patents,  in  the  sectiona  85 
to  110,  inclusive,  regulates  the  law  of  copyrights. 

The  subjects  of  copyright  may  be  a  book,  map,  chart,  dra- 
matic or  musical  composition,  engraving,  cut,  print,  or  photo- 
graph, or  negative  thereof,  or  a  painting,  drawing,  chromo, 
Btatue,  statuary,  and  of  models  and  designs  intehded  to  be 
perfected  as  works  of  the  fine  arts.  The  copyright  may  be 
taken  by  any  one  who  is  a  citizen  of  the  United  States,  or 
a  resident  therein,  and  the  author,  inventor,  designer,  or  pro- 
prietor of  the  thing  to  be  copyrighted. 

It  is  obvious  that  the  foundation  on  which  this  law  stands, 
is  very  similar  to  that  of  the  law  of  patents.  The  State 
secures  to  the  holder  the  exclusive  right  to  publish  a  certain 
work  for  a  certain  time.  It  gains  by  this  an  important  and 
most  operative  stimulus  to  literary  and  artistic  invention  and 
labor,  in  all  directions.  If  there  are  those  who  think,  that, 
if  the  motive  of  pecuniary  profit  were  entirely  withdrawn  from 
all,  intellectual  labor,  as  in  earlier  ages,  the  results  of  this 
labor  would  greatly  improve  in  quality,  all  must  admit  that 
they  would  be  much  diminished  in  quantity.  Nor  does  there 
^eem  to  be  any  sufficient  reason  why  the  product  of  this 
labor  should  not  be  adequately  paid  for  in  money,  as  all  other 
labor  is,  nor  any  effectual  way  of  securing  this  except  by  the 
law  of  copyright.  It  is  certain  that,  until  publication,  every 
man  has,  at  common  law,  the  exclusive  control  of  his  literary 
productions,  and  therefore  the  exclusive  right  to  their  first 
publication,  (a) 

(a)      YaUB,  J.,  in  Millar  v.  Taylor,  which  none  but  he  can  have  a  right  to 

4  Burr.  2878,  says :   "  Ideas  are  free,  let  fly ;  for,  till  he  thinks  proper  to 

But  while  the  author  confines  them  to  emancipate  them,  they  are  under  his 

hii  study,  they  are  like  birds  in  a  cage,  own  dominion.     It  if  certain  ereiy 

rsssi 
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The  belief  that  a  man  has  naturally  and  always  a  right  to 
what  have  been  called  ^*  the  children  of  his  brain,"  led  a  few 
years  ago,  to  a  determined  effort,  by  authors  and  publishers,  to 
establish  at  common  law  a  permanent  and  exclusive  right  to 
their  books.  And  this  effort  found  some  sympathy  even  in 
courts.  (6)    But  this  question  is  now  settled,  and  it  is  cer- 

nuui  has  «  right  to  keep  his  own  senti-  of  copjright.     Soon  after,  this  opix»- 

ments,  if  he  pleases :  he  has  certainly  ion  was  overruled   in  the   House  of 

a  right  to  juoge  whether  he  will  make  Lords,  in  the  equally  celebrated  case 

them  public,  or  commit  them  only  to  of  Donaldson  v.  Beckett^  4  Burr.  2iOS, 

the  sight  of  his  Mends.    In  that  state,  2  Bro.  Pari.  Cas.  129.    In  this  case  the 

the  manuscript  is  in  every  sense  his  following  questions  were  propounded 

peculiar  property ;  and  no  man  can  to  the  judges :    "  First.   Whether,  at 

take  it  from  him,  or  make  any  use  of  common  law,  an  author  of  any  book 

it  which  he  has  not  authorised,  without  or  literary  composition  had  the  sole 

being  guilty  of  a  yiolation  of  his  prop-  right  of  first  printing  and  publishing 

erty.     And  as  every  author  or  pro-  the  same  for  sale,  and  might  bring  an 

Srietor  of  a  manuscript  has  a  right  to  action  against  any  person  who  printed, 

etermine  whether  he  will  publish  it  publish^,  and  sold  the  same  without 

or  not,  he  has  a  right  to  the  first  pub  nis  consent  ? "    This  question  they  de- 

Ucation ;    and  whoever  deprives  him  dded  in  the  affirmative,  by  a  majority 

of  that  priority,  is  guilty  of  a  mani-  of  eight  to  three.    "  Second.    If  the 

fest   wrong,  and    the   court    have   a  author  had  such  right  originally,  did 

right  to  stop  it."    In  the  case  of  the  the  law  take  it  away  upon  his  printing 

Duke    of   Queensbury   v,  Shebbeare,  and  publishing  such  book  or  literary 

2  Eden,  829,  an  injunction  was  granted  composition  1    And  might  any  person 

against    printing  the  second  part  of  afterwards  reprint  and  sell,  for  his  own 

"  Lord  Clarendon's  History,"  by  on«  to  benefit,  such  book  or  literary  composi- 

whom  the  manuscript  had  been  lent  tion,  against  the  will  of  the  author  ? " 

And  in  Webb  v.  Rose,  an  injunction  This  was  decided  in  the  negative,  bv  a 

was  granted  against  the  publication  of  miyority  of  seven  to  four.    "  Third, 

the  plaintifi*s  "  Precedents  of  Convey*  If  such  action  would  have  lain  at  com- 

andng,"  which  had  been  stolen  from  mon  law,  is  it  taken  away  by  the  Stat- 

his  chambers  and  printed.   .  See  aUo,  ute  8  Anne  ?    And  is  an  author,  by 

Pope  V,  Carl,  2  Atk.  842 ;  Macklin  v,  said  statute,  precluded  from  every  rem- 

RichardsoD,  Amb.  694 ;  Prince  Albert  edy,  except  on  the  foundation  of  the 

9.  Strange,  1  Hall.  &  Tw.  1 ;  s.  o.  McN.  said  statute,  and  on  the  terms  and  con- 

ft  Gor.  25 ;  Turner  v.  Robinson,  10  Ir.  ditions    prescribed    thereby  1 "     This 

Ch.  R.  510;  Gee  v.  Pritchard,  2  Swanst.  was  answered  in  tlie  affirmative,  six  to 

402 ;  Touson  v.  Walker,  8  Swanst.  673 ;  five.    This  esse  therefore  decided  tliat. 

Little  V.  Hall,  18  How.  170;  Bartlette  although  the  author  had  a  copyright 

V.  Crittenden,  4  McLean,  800 ;  Woolsey  in  liis  works  at  common  law,  even  after 

V,  Judd,  4  Duer,  879.    This  right  is  publication,  the  statute  had  deprived 

recognized  by  a  provision  in  our  copy-  him  of  that  right,  and  substituted  a 

right  act,  §  102.  limited  privilege  in  its  pUce.     Sub- 

yb)  Whether,   after  publication,  an  sequeutly,  in  Beckford  v.  Hood,  7  T.  li. 

aatlior  has  an  exclusive  copyright  at  620,  Lord  Kenyon  expressed  a  decided 

common   law,    was   long   a  disputed  opinion  against  the  existence  of  a  com- 

Soestion,  though  now  apparently  set-  mon-law    copyright,  and  Lord  Ellen- 

ed    in   the   negative,     it  was  very  borough  inclined  to  the  same  opinion 

thoroughly  discussed  by  the  Court  of  in  Cambridge  University  v.  Bryer,  16 

King's  Bench,  in  the  celebrated  case  of  East,  817.    The  question  has  recently 

Millar  v.  T^lor,  4  Burr.  2308,  where  undergone  another  careful  considera- 

Lord  Mansfield  and  two  of  the  other  tion,  in  the  case  of  Jefierys  v.  Boosey,  4 

judges  affirmed  the  right.  Judge  Yates  H.  L.  C.  815,  where  the  minority  of 

alone  dissenting.    They  also  heJd,  that  the  judges  repudiated  the  doctrine  of 

this  copyright  was  not  afiected  by  the  a  common-law  copyright,  and  affirmed 

statute  of  Anne  regulating  the  matter  tiie  position  that  the  rights  of  authon 
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tain  that  no  author  has  any  right  in  or  to  his  work  after  it  is 
published,  which  courts  can  respect,  except  that  which  is 
given  him  by  statute.  It  is  expressly  held  that  Congress,  in 
the  statute  of  copyright,  created  a  new  right,  and  did  not 
sanction  an  existing  right,  (bb^ 

The  present  statute  leaves  the  former  law  much  as  it  was. 
excepting  the  important  change  it  makes  in  the  manner  of 
securing  a  copyright.  We  give,  in  our  notes,  the  sections 
defining  what  may  be  the  subject  of  a  copyright ;  the  length 
of  time  during  which  the  copyright  is  in  force ;  the  manner 
in  which  the  copyright  may  be  obtained ;  and  what  the  pro- 
prietor must  do  to  enable  himself  to  maintain  an  action  for 
infringement  of  his  right,  (c) 

depend  entirely  upon  the  statute.    Id  own  works."    §  87.   "  Copyrights  shall 

the  case  of  Wheaton  v.  Peters,  8  Pet.  be  granted  for  the   term  of  twenty- 

698,  a  m^'ority  of  the  Supreme  Court  eight  years  from  the  time  of  recording 

of  the  United  States  were  of  opinion,  the  title  thereof,  in  the  manner  herein 

that  the  common  law  of  England  did  after  directed."    §  88.    The   author, 

not  recognize  an  author's  copyright  in  inyentor,  or  designer,  if  he  be  still  Hy- 

his  works  after  publication  ;  but  that,  ing,  and  a  citizen  of  the  United  States, 

whether  this  was  so  or  not,  an  author  or  resident  therein,  or  his  widow  or 

in  this  country  has  no  exclusive  prop-  children,  if  he  be  dead,  shall  have  the 

erty  in  his  published  works,  except  aa  same  exclusive  right  continued  for  the 

given  by  the  Constitution  of  the  United  further  term  of  fourteen  years,  upon 

States,  and  the  laws  of  Congress  made  recording  the  title  of  the  work,  or  de- 

in  pursuance  thereof.    See  also,  Ste-  scription  of  the  article  so  secured,  a  sec* 

Tens  V.  Gladding,  17  How.  464;  Clayton  ond   time,  and   complying    with    all 

V.    Stone,    2   Paine,    882 ;    Stowe    r.  other  regulations  in  regard  to  original 

Thomas,  2  Wall.  Jr.  647;   Dudley  v,  copyrights  within  six  months  before 

May  hew,  8  Comst.  12.  the  expiration  of  the  first  term.    And 

{bb)  Wheaton  v,  Peters,  8  Pet.  698,  such  person  shall,  within  twb  months 

iupra.  from  the  date  of  said  renewal,  cause  a 

(c)  Act  1870,  §  86,  "  Any  citizen  of  copy  of  the  reoord  thereof  to  be  pub- 
the  United  States,  or  resident  therein,  lished  in  one  or  more  newspapers 
who  shall  be  the  author,  inventor,  de-  printed  in  the  United  States,  for  the 
signer,  or  proprietor  of  any  book,  map,  space  of  four  weeks."  §  90.  No  per- 
chart,  dramatic  or  musical  composi-  son  shall  be  entitled  to  a  copyright  un- 
tion,  engraving,  cut,  print,  or  photo-  less  he  shall,  before  publication,  de- 
graph,  or  negative  thereof,  or  of  a  posit  in  the  mail  a  printed  copy  of  the 
painting,  drawing,  chromo,  statue,  stat-  title  of  the  book  or  other  article,  or  a 
uary,  and  of  models  or  designs  in-  description  of  the  painting,  drawing, 
tended  to  be  perfected  as  works  of  the  chromo,  statue,  statuary,  or  model  or 
fine  arts,  and  his  executors,  adminis-  design  for  a  work  of  the  fine  arts,  for 
trators  or  assigns,  shall,  upon  comply-  which  he  desires  a  copyright,  ad- 
Ing  with  the  provisions  of  this  act,  dressed  to  the  Librarian  of  Qongrew, 
have  the  sole  liberty  of  printing,  re-  and,  within  ten  days  from  the  publican 
printing,  publishing,  completing,  copy-  tion  thereof,  .deposit  in  the  mail  two 
ing,  executing,  finishing  and  vending  copies  of  such  copyright  book  or 
the  same ;  and,  in  the  case  of  a  dra-  other  article ;  or  in  case  of  a  painting, 
matic  composition,  of  publicly  per-  drawing,  statue,  statuanr,  moael  or  de> 
forming  or  representing  it,  or  causing  sign  for  a  work  of  the  fine  arts,  a  pho« 
it  to  be  performed  or  represented  by  tograph  of  the  same,  to  be  addressed 
others ;  and  authors  may  reserve  the  to  the  said  Librarian  of  Conzress,  at 
right  to  dramatize  or  to  translate  their  hereinafter  to  be  provided."     {  91 
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The  statute  also  proxrides  that  the  proprietor*  of  every 
copyright  book  "  shall "  mail  to  the  Librarian  of  Congress  at 
Washington,  within  ten  days  after  its  pubUcation,  two  copies. 
And  then  follows  a  provision  which  effectually  prevents  a 
question  which  had  arisen  under  analogous  provisions  in 
former  statutes.  It  fixes  the  penalty  of  twenty-five  dollars 
for  default  in  this  duty ;  and  thus  severs  all  connection  be- 
tween this  duty  and  the  validity  of  the  copyright,  leaving 
that  unaffected  by  any  default  in  this  duty.  («i) 

As  the  title  of  the  book  or  other  article  most  be  deposited 
in  the  mail  before  the  publication,  it  is  important  to  deter- 
mine what  is  publication  in  this  sense.  The  delivery  of  a 
lecture  to  an  audience  who  paid  for  admission,  has  been  held 
not  to  be  a  publication,  (e)  and  we  should  say  the  gratuitous 
delivery  to  an  invited  audience  would  not  be. 

The  merely  printing  of  a  book  certainly  is  not,  for  the 
publisher  may  delay  the  publication  long  after  his  books  are 
printed.    We  sometimes  read  on  a  title-page,  "  printed  not 

''  The  Librarian  of  Congrees  shall  re-  intended  to  be  perfected  and  completed 
cord  the  name  of  each  copyright,  book,  as  a  work  of  the  fine  arts,  by  inscrib- 
or  other  article,  forthwith  in  a  book  to  ing  upon  some  portion  of  the  face  or 
be  kept  for  that  purpose,  in  the  words  front  thereof,  or  on  the  face  of  the 
following :  '  Library  of  Congress,'  to  substance  on  which  the  same  shall  be 
wit:  Be  it  remembered,  that  on  the  mounted,  the  following  words,  viz: 
day  of  Anm  Domini,  A.  B.,  '  Entered  according  to  act  of  Congress, 
of  hath  deposited  in  this  office  the  in  the  year  ,  by  A.  B.,  in  the  office 
title  of  a  book  (map,  chart  or  other-  of  the  Librarian  of  Congress  at  Wash- 
wise,  as  the  case  may  be,  or  descrip-  ington." 
tion  of  the  article),  the  title  or  de-  (d)  Act  1870,  §§  98,  94. 
icription  of  which  is  in  the  following  [e)  Abemethy  u.  Hutchinson,  1  B[all 
words,  to  wit :  (here  insert  the  title  ft  Tw.  28.  In  this  case  tiie  plaintiff's 
or  description),  the  right  whereof  he  lectures  on  surgery  had  been  taken 
claims  as  author,  originator,  (or  pro-  down  in  short-hand,  and  published  in  a 
prietor,  as  the  case  may  be),  in  con-  medical  journal  without  his  consent 
fi>rmity  with  the  laws  of  the  United  The  chancellor  granted  an  ii^ unction. 
States  respecting  copyrights.  C.  D.,  saying :  "  I  am  clearly  of  oninion  that 
Librarian  of  Congress.'  And  he  shall  when  persons  were  admittea  as  pupils 
give  a  copy  of  the  title  or  description,  or  otherwise  to  hear  these  lectures, 
under  the  seal  of  the  Librarian  of  Con-  although  they  were  orally  delivered, 
gress,  to  said  proprietor,  whenever  he  and  although  the  parties  might  go  tj 
•hall  require  it."  $  97.  No  person  the  extent,  if  they  were  able  to  do  so, 
•hall  maintain  an  action  for  the  in-  of  putting  down  the  whole  by  means 
fringement  of  his  copyright,  unless  he  of  short-hand,  yet  they  could  do  that 
shall  give  notice  thereof,  by  inserting  only  for  the  purposes  of  their  own  in- 
In  the  several  copies  of  every  edition  formation,  and  could  not  publish  for 
published,  on  the  title-page,  or  the  profit  that  which  the;{r  had  not  ob- 
page  immediately  following,  if  it  be  a  tained  the  right  of  selling."  See  also 
book ;  or,  if  a  map,  chart,  musical  Keene  v,  Kimball,  16  Gray,  645 ;  Bar^ 
eompositton,  print,  cut,  engraving,  pho-  lette  v.  Crittenden,  4  McLean,  SOO ; 
tograph,  painting,  drawing,  chrome,  Turner  v,  Robinson,  10  Ir.  Ch.  R.  610. 
statue,  ttataary,  or  model  or  design 
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published,**  or  "  printed  only  for  private  circulation,"  and  no 
copyright  is  taken.  Could  the  author  afterwards  deposit  the 
title  and  take  out  a  copyright?  There  are  English  cases 
which  favor  the  conclusion  that  such  a  private  circulation  ia 
not  a  publication ;  (/)  and  other  cases  which  would  lead  to 
an  opposite  conclusion,  {g)  In  practice,  the  publication  is 
supposed  to  take  place  when  the  book  is  advertised ;  for  then 
it  is  offered  to  the  public  for  a  price.  K  the  giving  away  of 
a  few  copies  was  not  a  publication,  the  sale  of  them  would 

(/)  Thus,  in   the   case   of   Prince  an^  aid  in  modifying,  or  withdrawing 

Albert  v.  Strange,  I   Hall  &  Twell  1,  it.     The  students  of  the  complainant, 

1  McN.  &  Gor.  42,  the  defendants  had  who  made  these  copies,  hare  a  ri^ht  to 

surreptitiously  obtained  impressions  of  them,  and  to  their  use,  as  originally 

etchings  and  engravings  made  by  the  intended.    But  they  have  no  right  to 

plaintiff  and  the  Queen  for  their  own  a  use  which  was  not  in  the  contem- 

amusement,  but  which  had  never  been  plation   of   the   complainant,  and  of 

published  or  exhibited,  although  a  few  themselves,  when  the  consent  was  first 

copies  had  been  given  to   particular  .given.    Nor   can    they,  by   suffering 

friends.     The    defendants     had     an-  others  to  copy  the  manuscripts,  give  a 

nounced  an  exhibition  of  these  etch-  greater   license   than   was  vested   in 

ings,  and  had  published  a  descriptive  themselves."    And,  again  :  "  No  length 

catalogue  of  them ;  but  were  ei\joined  of  time,  where  the  invention  does  not 

not  only  from  exhibiting  or  copying  go  into  public  use,  can  invalidate  the 

the  impressions  which  they  had,  but  right  of  the  inventor.    He  may  take 

from  publishing  their  catalogue,  which  his  own  time  to  perfect  his  discovery, 

the  court  considered  as  but  another  and  apply  for  a  patent.    And  the  same 

means  of  publishing  the  contents  of  princ^le  applies  to  the  manuscripts  of 

the  etchings.    So  in  Bartlette  v.  Crit-  an  author.    If  he  permit  copies  to  be 

tenden,  4  McLean,  800.    The  plaintiff,  taken  for  the  gratification  of  his  fiiends, 

a  teacher  of  book-keeping,  had  reduced  he  does  not  authorize  those  ftiends  to 

the  system  he  taught  to  writing  on  print  them  for  general  use.    This  is 

separate  cards,  for  the  convenience  of  the  author's   right,  from  which  arise 

instructing  his  pupils,  who  were  per-  the  liigh  motive  of  pecuniary  profit  and 

mitted  to  copy  tJie  cards  for  that  pur-  literary  reputation."    See  also  a.  o.  6 

pose.  The  defendant,  one  of  liis  pupils,  McLean,  82 ;  Paley's  case,  cited  2  V.  & 

afterwards  embodied  the  contents  of  B.  23 ;  White  v.  Geroch,  2  B.  &  Aid. 

the  plaintiff's  manuscripts  in  a  work  298;    8.  G.   1    Chitty,   24;    Keene  o. 

on  book-keeping,  which  he  published  Wheatley,  9  Am.  Law  Reg.  65 ;  Keene 

as  his  own  composition.    In  granting  v.  Kimball,  16  Gray,  647. 
an     injunction,     McLean,    J.,     said :        (y)  In  Novello  u.  Ludlow,  12  C.  B. 

**  Copies  of  the  manuscripts  were  taken  177,  16  Jur.  689,  the  plaintiff  was  the 

for  Uie  benefit  of  his  pupils,  and  to  owner  of  the  copyright  of  a  certain 

enable  them  to  teach  others.    This,  musical  composition.    A   musical   so- 

from  the  facts  and  circumstances  of  ciety,  of  which  the  defendant  was  a 

the  case,  seems  to  have  been  the  ex-  director,  desiring  to  perform  this  piece, 

tent  of  the  plaintifl''s  consent.    It  is  caused  a  sufficient  number  of  copies  to 

contended  that  this  is  an  abandonment  be  printed  for  their  own  use,  which 

to  the  public  and  is  as  much  a  pub-  were  used  by  the  members,  and  then 

lication  as  printing  the  manuscnpts ;  restored  to  the  library  of  the  society, 

that  printing  is  only  one  mode  oi^  pub-  but  none  were  offered  for  sale.    This 

lication,  which  may  be  done  as  weU  by  was  held  to  be  a  publication,  rendering 

manuscript  copies.    This  is  not  denied ;  the  defendant  liable  as  an  Infringer, 

but  the  inquiry  is,  Does  such  a  pub-  See  also  Gee  v,  I^tchard,  2  Swanst. 

lication   constitute  an  abandonment?  402;  Alexander  v.  McKenzie,  9  Sesa. 

The  complainant  is*  no  doubt,  bound  by  Cas.  2d  ser.  748. 
tills  consent,  and  no  court  can  afford  him 
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seem  to  be,  and  to  hare  the  effect  of  making  the  copyright 
invalid.  (A)    The  acting  or  representing  a  play  will  not 
avoid  a  subsequent  copyright,  (i) 
A  book,  in  the  law  of  copyright,  means  every  volume,  or 

(A)  Baker  v.  Taylor,  2  Blatcfaf.  82.  work  hy  reading,  representation,  or 
"It  is  argued  for  the  plaintiffs  that  restricted  private  circulation,  which 
these  alleged  sales  were  only  consign-    will  not  abridge  the  right  of  the  author 

ments  of  the  work  in  advance  of  the  to  the  control  of  his  work  any  ftirther 

publication,  and  that  publication,  by  than  necessarily  results  from  the  nature 

putting  the  book  in  circulation,  was  and  extent  of  this  limited  use  which  he 

not  made  till  after  the  date  of  the  de-  has  made,  or  allowed  to  be  made,  of 

posit  of  the  title.    There  is  no  proof  to  it.    And,  in  the  absence  of  legislation, 

rapport  this  yeraion  of  the  facts.    A  when  a  literary  proprietor'  has  made  a 

■ale    naturally    imports    publication,  publication  in  any  mode  not  restricted 

The    purchaser,  having  the  right  to  by  any  condition,  other  persons  acquire 

know  the  contents  of  the  booK,  and  unlimited  rights  of  republishing  in  any 

make  them  known  to  others,  no  pre-  modes  in  which  his  publication  may 

•iuiq[>tion  can  be  raised  that  the  right  enable  them  to  republish ;  so  that  the 

was  not  exercised,  or  that  an  actual  literary  proprietor  of  an  unprinted  play 

publication  did  not  follow  the  sale.   On  cannot,  after  making  or  sanctioning  its 

the  contrary,  the  presumption  is  the  representation  before  an  Indiscriminate 

other  way."  audience,  maintain  an  objection  to  any 

(i)  Boucicault  o.  Fox,  6  Blatchf.  87;  such  literary  or  dramatic  republication 
Boberts  v.  Myers,  28  Law  Rep.  897.  by  others  as  they  may  be  enabled, 
And,  in  England,  it  is  hdd,  that  the  either  directly  or  secondarily,  to  make 
pubUc  representation  of  a  copyrighted  from  its  having  been  retained  in  the 
play  is  not  a  publication  within  the  memory  of  any  of  the  audience.  In 
statute  of  Anne,  so  as  to  render  the  other  words,  the  public  acquire  a  right 
performers  liable  for  infringement,  to  the  extent  of  the  dedication,  whether 
Coleman  v.  Waltham,  6  T.  R.  245;  complete  or  partial,  which  the  pro- 
Murray  r.  Elliston,  6  B.  &  Aid.  657.  prietor  has  made  of  it  to  the  public." 
By  Stat.  6  &  6  Vict.  ch.  45,  §  20,  it  is  But  the  liberty  thus  granted  does  not 
now  provided  that  the  first  public  rep-  extend  to  taxing  notes  of  the  per- 
resentation  or  performance  of  any  formanoe  for  publication,  either  by  • 
dramatic  piece  or  musical  composition  printing  them  or  acting  from  them, 
shall  be  deemed  equivalent  to  the  first  Macklin  v.  Richardson,  Amb.  698.  So 
rablication    of    any   book.    And    in  in  Crowe  v.  Aikin,  4  Am.  Law  Ber. 

101  of  our  Copyright  Act,  a  penalty  450.    Nelson,  J.,  admitting  that   one 

imposed  upon  the  unauthorized  per-  might  lawfully  repeat  a  play  from 
formance  of  a  dramatic  composition  for  memory,  said  that  tne  improoability  of 
which  a  copyright  has  been  obtained,  this  being  done  was  so  great  that 
See  po^,  note  (it.  ib.),  p.  *  257,  at.  But  very  strong  evidence  would  be  re- 
it  is  held  that  the  representation  of  an  quired  to  support  such  a  defence.  "  I 
nncopyrighted  play,  by  the  author's  am  also  of  opinion,'*  he  says,  "  that,  as 
consent,  is  so  far  a  dedication  of  it  to  the  the  law  now  exists  in  this  country,  the 
public  that  any  person  may  memorize  it  mere  representation  of  a  play  does  not 
and  perform  it  himself.  The  law  on  of  itself  appropriate  it  to  the  public, 
this  subject  is  thus  laid  down  by  Hoar,  except  so  far  as  those  who  witness  its 
J.,  in  Keene  v.  Kimball  16  Gray,  547,  performance  can  recollect  it ;  and  that 
giving  a  summarv  of  the  elaborate  the  spectators  have  no  right  to  cause 
opinion  'of  Cadwalader,  J.,  in  Keene  v,  its  reproduction  by  phonographic  or 
wheatley,  9  Am.  Law.  Reg.  83 :  "  An  other  verbatim  reports,  independent  of 
unqualified  publication,  such  as  is  made  memory."  Both  in  this  case  and  in 
by  printing  and  oflfering  copies  for  sale,  Keene  v.  Wheatley,  supra,  it  was  hddj 
dedicates  the  contents  to  the  public,  that  where  the  defendant's  performance 
except  so  far  as  protection  is  continued  was  from  copies  surreptitiously  ob- 
by  the  statutes  of  Copyright.  But  tained,  an  in  junction  would  be  granted, 
there  may  be  a  limited  publication  by  So  also  Boucicault  v.  Wood,  16  Am* 
communication  of  the  contents  of  the  Law  Reg.  589. 
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part  or  division  of  a  yolume,  a  pamphlet,  a  sheet  of  letter- 
press, or  of  music,  or  a  map,  chart,  or  plan  separately  pub- 
lished, (y)  A  man  cannot  copyright  a  map  of  London  and 
thereby  prohibit  every  one  from  making  a  map  of  London, 
No  one  can  copy  his  map  ;  but  any  one  may  make  and  pub- 
lish another  map  of  the  same  place.  (A;)  What  may  consti- 
tute an  infringement  of  a  dramatic  performance  is  considered 
in  an  interesting  case  in  New  York,  (kii) 

If  there  be  many  volumes,  it  is  enough  if  the  copyright  be 
inserted  on  the  page  following  the  title-page  of  the  first  vol- 
ume. (0  A  newspaper,  or  price-current,  (m)  or  a  label  o^ 
an  article  offered  for  sale,  (n)  cannot  have  a  copyright. 

The  statute  gives  the  right  to  a  copyright,  to  the  "  author, 
inventor,  designer  or  proprietor."  What  is  necessary  to  con- 
stitute an  ^^  author  "  is  a  question  of  some  difficulty.  It  is 
perhaps  impossible  to  determine  this  by  an  exact  and  ade- 
quate definition.  If  he  uses  only  old  materials  in  an  old 
way,  if  he  compiles  his  books  from  other  books  without  the 
addition  of  any  thing  new  from  his  own  mind,  he  certainly  is 
not  an  author.  One  may  make  a  scrap-book  by  pasting  on 
the  blank  leaves  of  a  book  interesting  articles  cut  from  news- 
papers ;  and  such  a  volume  might,  if  printed,  have  a  certain 

ij)  aementi  r.  Qoulding,  11  EaBt,  Blatchf.  262;  Sayre  o.  Moore,  1  Eaat, 

244, 2  Camp.  25 ;  Hime  v  Dale,  2  Camp.  861 ;  Kelly  v.  Morris,  Law  Bep.  1  £q. 

27  n. ;  Bach  v.  Longman,  Cowp.  628 ;  252 ;  Wilkins  v,  Aiken,  17  Ves.  422. 

University  of  Cambridge  v.  Bryer,  16  {kk)  In  Daly  o.  Palmer,  6  Blatchf. 

East,  817 ;  White  v,  Geroch,  2  B.  &  Aid.  256,  it  is  held,  that  there  is  an  infringe- 

298,  1  Chitty,  24;  Clayton  v.  Stone,  2  ment,  if  the  copyrighted  series  of  events, 

Paine,  888 ;  Keene  v,  Wheatley,  9  Am.  when  represented  on  the  stage,  although 

Law  Reg.  68.  by  new  and  different  characters,  using 

{k)  **  A  man  has  a  right  to  the  copy-  different  language,  conveys  substantia 
Hght  of  a  map  of  a  State  or  country  ally  the  same  impressions  to  and  causes 
which  he  has  surveyed  or  caused  to  be  the  same  emotions  in  tlie  mind,  in  the 
compiled  from  existing  materials,  at  hia  same  order  as  the  original.  But  this 
own  expense  or  skill  or  labor  or  money,  does  not  extend  to  mere  spectacles  or 
Another  man  mny  publish  another  map  scenic  arrangements,  without  literary 
of  the  same  State  or  country,  by  using  character;  nor  to  a  mere  exhibition, 
the  like  materials,  and  the  like  skill  or  spectacle,  or  scene;  nor  to  any  compo- 
labor  or  expense.  But,  then,  he  has  no  sition  of  an  immoral  or  indecent  char- 
right  to  publish  a  map  taken  substan-  acter. 

tially  and  designedly  from  the  map  of  (/)  Dwight  v.  Appletons,  1  N.  Y. 

the  other  person,  without  any  such  ex-  Legal  Observer,  198. 

ercise  of  skill,  kbor,  or  expense.    If  (m)    Clayton   o.    Stone,    2    Paine, 

he  copies  substantially  from  the  map  882. 

of  another,  it  is  downright  piracy.  (n)  Cotfeen  v.  Bronton,  4  McLean, 

Per  mor^,  J.,  in  Emerson  v.  Davies,  8  617  ;  Scoville  v.  Tolland,  6  West.  L.  J. 

Story,  7^8.    See  also  Blount  r.  Patten,  84. 
2  Paine,  897;    Smith  v.  Johnson,  4 
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attractiveness  and  value  ;  but  it  would  not  be  easy  to  regard 
the  maker  as  an  author.  And  yet  a  mere  commonplace  book 
— •  like  Southey's,  for  example,  —  consisting  wholly  of  extracts, 
might  be  entitled  to  copyright,  on  the  ground  of  the  care 
and  labor  or  skill  which  had  made  so  valuable  a  collec- 
tion. 

It  is  certain  that  the  plan  or  system  of  a  book,  and  the 
classification  and  arrangement  of  the  topics,  are  embraced 
among  the  things  covered  and  protected  by  the  copyright  of 
the  book,  (o)  It  may  be  possible  for  an  author  who  uses 
nothing  but  what  may  be  found  in  print  elsewhere,  to  found 


(o)  Thna,  in  Greene  v.  Bishop,  1  Clifl  plan,  arrangement,  or  tUustrations,  or 
109,  Clifford,  J,,  says :  "  Tlie  autlior  of  oombinations,  for  liiese  are  strictly  his 
a  book  who  takes  existing  materials  own."  So,  in  Atwill  o.  Ferritt,  1  Blatchf. 
from  soaroes  common  to  all  writers,  89,  BeM«,  J.,  says :  "To  constitute  one 
and  arranges  and  combines  them  in  a  an  author,  he  must,  by  his  own  intellect- 
new  form,  is  protected  in  the  exclusive  ual  labor  applied  to  the  material  of 
enjoyment  of  what  he  has  thus  collected  his  composition,  produce  an  arrange- 
and  produced  ;  for  the  reason  that  he  ment  or  compilation  new  in  itself." 
has  exercised  selection,  arrangement.  Thus,  copyrights  have  been  supported 
and  combination,  and  thereby  has  pro-  for  a  grammar,  Gray  v,  Russell,  1  Story, 
duced  something  that  is  new  and  valu-  11 ;  Gkeene  v.  Bishop,  tupra ;  an  arith- 
able."  So,  in  Emerson  v.  Daries,  8  metic,  Emerson  v,  Davies,  »upra;  a 
Story,  768,  Story,  J.,  says  :  "  The  ques-  road-book,  giving  an  enumeration  of 
tion  is  not  whether  the  materials  which  highways  and  the  distances  from  plMse 
are  used  are  entirely  new,  and  have  to  place,  Gary  v.  Longman,  1  East, 
never  been  used  before ;  or  even  that  857 ;  a  topographical  dictionary,  Lewis 
they  have  never  before  been  used  for  tr.FulIarton,  2  Beav. 6;  acourt calendar, 
the  same  purpose.  The  true  question  Longman  v,  Winchester,  16  Ves.  269 ; 
is  whether  the  same  plan,  arrangement,  a  directory,  Kelly  v.  Morris,  Law  Rep 
and  combination  of  materials  have  been  1  ICq.  697 ;  Morris  v,  Ashbee,  Law  Rep. 
used  before  for  the  same  purpose,  or  for  7  Eq.  84 ;  Matthewson  p.  Stockdale,  12 
any  other  purpose.  If  tney  have  not,  Ves.  270 ;  a  series  of  mathematical 
then  the  plaintiff  is  entitled  to  a  copy-  tables,  Bayley  v.  Taylor,  1  Rus.  &  My. 
right,  although  he  may  have  gathered  78 ;  a  chronology,  Trusler  v.  Murray, 
hints  for  his  plan  and  arrangement  1  East,  862  n ;  a  collection  of  statistics, 
from  existing  and  known  souroes.  He  Scott  v,  Stanford,  Law  Rep.  8  Eq.  718 ; 
may  have  borrowed  much  of  his  ma-  and  even  a  catalogue,  unless  it  be  a 
terial  from  others ;  but  if  they  are  com-  mere  list  of  dry  names,  Holten  v.  Ar- 
bmed  in  a  different  manner  from  what  thur,  1  H.  &  M.  608,  82  L.  J.  Ch.  771. 
was  in  use  before,  and,  a  fortiorif  if  his  See  also  JamUd  v.  Houlston,  8  K.  &  J. 
plan  and  amngement  are  real  improve-  708 ;  Hogg  i^.  Kirby,  8  Ves.  216 ;  Bar- 
nients  upon  the  existing  modes,  he  is  field  v.  Nicholson,  2  Sim.  &  St.  1 ;  Car> 
entitled  to  a  copyright  in  the  book  em-  nan  v.  Bowles,  2  Bro.  Ch.  80 ;  Webb 
bodying  such  improvements.  It  is  true  v.  Powers,  2  Wood.  &  M.  497 ;  Story 
he  doed  not  thereby  acquire  the  right  r.  Holcombe,  4  McLean,  806. 
to  appropriate  to  himself  the  materials  So  it  has  been  held,  that  where  a  per* 
which  were  common  to  all  persons  be-  son  had  adapted  words  of  his  own  to 
lore,  so  as  to  exclude  those  persons  an  old  air  and  added  a  prelude  and  ao* 
from  a  future  use  of  such  materials ;  companiment  he  was  entitled  to  a  copy- 
bat,  then,  they  have  no  right  to  use  right  for  the  entire  combination.  Lover 
•uch  materials  with  his  improvements  v,  Davidson,  1  C.  B.  (n.  s.)  182. 
superadded,  whether  they  consist  in 
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a  copyright  upon  the  use  he  makes  of  his  materials ;  but  it 
is  difficult  to  imagine  how  he  can  do  this  if  the  volume  con- 
tains no  product  of  his  own  thought,  and  nothing  which  has 
not  been  thought  and  said  before.  We  shall  recur  to  this 
topic  when  considerii^  what  is  an  infringement  of  the  right 
secured  by  a  copyright. 

Letters  may  be  the  subject  of  copyright ;  but  the  right  of 
publication  belongs  to  the  writer  and  his  representatives,  and 
not  to  the  receiver,  who  has  at  most  only  a  special  property 
in  them,  (^p)  For  a  distinction  between  literary  letters  and 
business  or  personal  letters,  see  our  note. 

As  the  law  cannot  be  called  upon  to  enforce  or  protect 
rights  founded  upon  a  violation  of  law,  no  copyright  is  valid 
for  a  book  of  which  the  character  and  purpose  are  im- 
moral, (j)  or  blasphemous,  (r)  or  treasonable,  («)  or  other- 
wise illegal,  or  where  the  work  is  in  any  way  a  fraud  upon 
the  public.  (««)     But  the  English  cases  have  gone  farther 

(p)  Pope  o.  Carl,  2  Atk.  842 ;  Millar  compositions,   or  familiar  letters,  or 

V.  Taylor,  4  Burr.  2808 ;  Oliver  v,  OU-  letters  of  business,  possess  the  sole  and 

Ter,  11  0.  B.  (n.  b.)  189;  Palint;.  Gath-  exclusive  copjright  therein;  and  no 

ercole,  1  Coll.  666 ;  Thompson  r.  Stan*  persons,  neither  those  to  whom  thej 

hope,  Ambl.  787 ;  Earl  of  Granard  v.  are  addressed,  nor  other  persons,  have 

Dunkin,  1  Ball.  &  Beatty,  207 ;  Gee  r.  any  right  or  authority  to  publish  the 

Pritchard,  2  Swanst.  408;  Folsom  v.  same  upon  their  own  account  or  for 

Marsh,  2  Story,  100 ;  Wooisey  v,  Judd,  their  own  benefit    But,  consistently 

4  Duer.  879.   A  distinction  was  drawn,  with  this  right,  the  persons  to  whom 

in  Percival  v.  Phi]»ps,  2  V.  ft  B.  19,  they  are  addressed  may  have,  nav, 

between  letters  having  the  characteria-  must  by  implication  possess,  the  right 

tics  of  literary  productions  and  those  to  publish  any  letter  or  letters  addressed 

of  a  merely  personal  or  business  nature ;  to  them  upon  such  occasions  as  require 

and  it  was  ndd  that  the  publication  of  or  justify  the  nublication  or  ]»nbllc  use 

the  letter  would  not  be  restrained  upon  of  them,  but  tnis  right  is  strictly  lim 

the  ground  of  there  being  a  right  of  ited  to  those  occasions."     That  the 

property  in  them,  but  only  when  such  receiver  majf  use  letters  for  the  purpose 

publication  would  be  a  breach  of  con-  of  justification  or  defence,  see  also  Per 

ndence.     The  correctness  of  this  dis-  cival  v,  Phh>ps,  2  V.  ft  B.  19 ;  Gee  o. 

tinction  was  doubted  by  Lord  Eldon,  in  Pritchard,  2  Swanst  408. 

Gee  V.  Pritchard,  supra,  and  it  is  not  Iq)  Stockdale  v.  Onwhyn,  6  B.  ft  C. 

supported  by  the  subsequent  English  178 ;  7  D.  ft  R.  626 ;  2  C.  ft  P.  16S. 

authorities.    In  New  York  it  was  ap-  And  see  Fores  v.  Johnes,  4  £sp.  \i1 ; 

proved  in  Wetmore  v.  Scovill,  8  Edw.  Hime  o.  Dale,  2  Camp.  28 ;  Southey 

Ch.  616,  and  in  Hoyt  v.  McKenaie,  8  v.  Sherwood,  2  Meriv.  486. 

Barb.  Ch.  820 ;  but  it  was  afterwards  (r)  lAwrence  v.  Smith,  1  Jac  471 ; 

rejected  in  the  same  State,  in  Wooisey  Murray  o.  Benbow,  1  Jac.  474 ;  Burnett 

r.  Judd,  4  Duer,  879.    It  was  rejected  v.  Chetwood,  2  Meriv.  441 ;  Cowan  o. 

also  in  Folsom  v.  Marsh,  2  Story,  100,  Milboum,  Law  Bep.  2  Ezch.  280. 

by  Story,  J,  who  held  that,  "the  author  (s)  Priestley's  case,  cited  2  Merir. 

of  any  letter  or  letters,  or  his  repre-  487. 

sentatives,  whether  they  are  literary  (si)  As  where   a   devotional   woik 
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in  the  refasal  to  protect  copyrights  for  these  causes,  than 
any  cases  in  this  country,  and,  we  think,  farther  than  the 
courts  of  England  would  now  go. 

It  is  now  settled  tiiat  the  decisions  of  courts  cannot  be  the 
subject  of  copyright,  although  the  reporter  may  protect  his 
own  abstracts  of  cases  or  arguments,  (i)  We  should  say  he 
might  protect  reports,  prepared  by  him,  in  his  own  words,  of 
the  judgments  rendered  by  judges,  (u) 


SECTION  n. 


OF  ASBIOKMENT. 


A  copyright  is  a  yested  interest  which  a  holder  may  assign, 
in  whole  or  in  part,  for  such  consideration  and  upon  such 
terms  as  he  pleases.  But  any  assignment  or  transfer  should 
be  recorded  in  the  office  of  the  Librarian  of  Congress,  as 
otherwise  it  will  have  no  force  or  effect  against  a  subsequent 
purchaser  for  a  valuable  consideration  without  notice,  (t;) 

wt>feMed  to  be  a  tnuiBlation  from  the  Gray  r.  Russell,  1  Stoij,  11.  In  Sweet 

•Germaii  of  Sturm,  a  celebrated  writer  v.  Benning,  16  C.  B.  469,  the  plaintiflb 

on  religious  subjects,  and  it  appeared  were  the  proprietors  of  the  "  Jurist," 

that  no  such  work  was  ever  written  by  in  which  were  published  the  decisions 

Sturm,  it  was  held  that  the  fraud  invali-  of  the  courts   specially  reported  fbr 

dated  the  copyright    Wright  v.  Tallis,  them,  and  accompanied  by  the  usual 

I  C.  B.  898, 9  Jur.  946.  See  also  Hogg  marginal  notes  and  abstracts  of  the 
V.  Kirby,  8  Yes.  216 ;  Seeley  r.  Fisher,  arguments.      The   defendant,    having 

II  Sim.  681.  copied  these  notes  and  abstracts  into 
jO  Wbeaton  p.  Peters,  8  Pet.  698.    In    his  publication,  the  "  Monthly  Digest," 

this  case  the  Supreme  Court  of  the  was  held  to  have  invaded  ttie  plaintifTs 
United  States  say:  "The  court  are  copyright.  See  also  Little  v.  Goul4,  2 
unanimously  of  opinion  that  no  reporter  Blatchf.  166,  affirmed  in  18  How.  166. 
has  or  can  have  any  copyright  in  the  (u)  So  held  in  Butterworth  v,  Robin- 
written  opinions  delivered  by  this  son,  6  Ves.  709;  Sweet  v.  Maugham^ 
court ;  and  that  the  judges  thereof  11  Sim.  61 ;  Satmders  v.  Smith,  8  My! 
cannot  confer  on  any  reporter  any  such  &  Cr.  711 ;  and  see  Sweet  r.  Benning, 
right."    But  no  doubt  was  expressed  16  C.  B.  469. 

as  to  the  plaintiff's  right  to  the  marginal  (v)  Act  1870,  §  89.  "Copyrightt 
notes  and  abstracts  of  arguments  pre-  shall  be  assignable  at  law,  by  any  in- 
pared  by  him,  and  the  case  was  re-  strument  of  writing,  and  such  assign- 
manded  for  the  purpose  of  trying  the  ment  shall  be  recoiled  in  the  office  of 
question  whetlier  he  had  complied  with  the  Librarian  of  Conffress  within  sixty 
the  roquisitions  of  the  statute.  See  days  after  its  execution ;  in  default  of 
Judge  Hioiy's  remarks  on  this  case  in  which,  it  shall  be  void  as  against  aqy 
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It  has  been  held  that  an  assignment  of  a  copyright  for  a 
limited  locality  operates  at  law  as  a  mere  license ;  altiiough, 
if  made  for  a  valuable  consideration,  it  will  be  carried  into 
effect  in  equity ;  (vv)  and  that  the  author's  right  to  his  un- 
published manuscript  may  be  assigned  so  as  to  give  the 
assignee  the  exclusive  right  of  taking  out  a  copyright ;  and, 
as  this  assignment  is  not  regulated  by  statute,  it  may  be  by 
parol,  (t^)  And  in  a  recent  case  it  was  held,  that  where  one 
agreed  to  furnish  gratuitously  notes  and  comments  for  two 
new  editions  of  a  copyrighted  book,  the  right  to  copyright 
these  editions  with  these  notes  and  comments  vested  at  once 
in  the  owners  of  the  original  work,  (yz) 

Where  an  artist  was  employed  by  the  government  on  an 
exploring  expedition,  with  an  understanding  that  all  hia 
drawings  made  in  this  capacity  were  to  be  the  property  of 
the  government,  it  was  held  that  he  could  have  no  copy* 
right  in  them,  (yy^  But  it  was^  held  that  one  employed  to 
write  a  play  to  be  performed  at  a  particular  theatre  might 
have  a  copyright ;  and  the  proprietor  of  the  theatre  had  no 
other  right  than  that  of  having  the  play  performed  at  his 
theatre,  (yz') 

Much  question  has  arisen  as  to  whether  a  general  assign- 
ment of  a  copyright  carries  with  it  the  right  to  the  extension 
of  fourteen  years  provided  by  section  88.  (w)     The  conclu- 

« 

subsequent  purchaser  or  mortgagee  for  than  what  was  acquired  when  the  agree- 

a  valuable  consideration,  without  no-  ment  was  executed.    Vested  as   the 

tioe."  property  of  the  contributions  was  in 

(vo)  Keene  v,  Wheatlej,  9  Am.  Law  Mrs.  W.  (the  proprietor  of  the  work), 

Kep.  46 ;  Roberts  v.  Myers,  18  Law  she  could  not  acquire  anything  by  an 

Rep.  401.    Under  the  English  statute  assignment  from  the  contributor,  as  he 

there  can  be  no  partial  assignment,  had  neither  the  immediate  title  to  the 

Jeffreys  v.  Boosey,  4  H.  L.  C.  498.  contributions  nor  any  inchoate  right 

(vw)  Pulte  V.  Derby,  6  McLean,  628.  of  copyright  in  those  editions."    Law- 

(vx)  In  his  opinion,  Clifford,  J.,  said:  rence  v.  Dana,  C.  C.  U.  S.  Mass.  Dist. 

"  The  complainant  gave  the  contribu-  1869.      See  also  Little    r.    Gould,    2 

tions  to  the  proprietor  for  those  two  Blatchf.    862;    Atwill   v.    Ferritt,    2 

editions  of  the  work ;    and  the  title  Blatchf.  46 ;  Hatton  v,  Kean,  7  C.  B. 

to  the  same  vested  in  the  proprietor,  as  (k.  s.)  267. 

the  work  was  done,  to  the  extent  of  {v/)  Heine  r.  Appletons,  4  Blatchf. 

the  gift,  and  subject  to  the  trust  in  125 ;  Siebert's  case,  7  Op.  Att.  Gen.  656. 

favor  of  the  donor,  as  necessarily  im-  {vz)  Roberts  p.  Myers,  28  Law  Rep. 

plied  in  the  terms  of  the  arrangement.  896 ;  Boucicault  v.  Fox,  5  Blatchf.  87  ; 

Delivery  was  made  as  the  work  was  Crowe  v.  Alkin,  4  Am.  Law  Rev.  450 ; 

done ;  and  the  proprietor  of  the  book  Shepherd  v.  Conquest,  17  C.  B.  427. 

needed  no  other   muniment   of  title  {w)  Act  1870,  §  88*  *'The  author, 
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sion  would  seem  to  be,  that  the  intent  of  this  extension 
regarded  the  author  and  his  family,  rather  than  his  assi^ees  ; 
and  that  the  taking  out  this  second  term  is  obtaining  a 
new  title  or  interest,  rather  than  confirming  or  completing 
a  former  one  ;  (^x)  but  that  it  is  in  the  power  of  the  author 
to  transfer  this  right.  There  can  be  no  presumption  that 
he  intends  this.  But  if  the  instrument  shows  clearly  that 
this  was  the  intention  of  the  parties,  although  it  be  not 
expressly  declared,  a  court  of  equity,  if  not  of  law,  will 
carry  this  intention  into  effect.  And  it  has  been  held 
that  a  general  assignment  of  ^^  ail  the  author's  interest "  in 
a  copyright,  assigned  the  conditional  as  well  as  the  present 
interest,  (y) 

The  Act  of  Congress  of  Aug.  18, 1856  (11  United  States 
Statutes  at  Large  138),  provides  that  any  copyright  of  the 
author  or  proprietor  of  any  dramatic  composition,  confers  the 
sole  right  of  representation,  (yy) 

inventor,  or  designer,  if  he  be  still  lir-  author  alone»  and  to  others  only  who 

ing,  and  a  citizen  of  the  United  States,  purchase  from  him.    By  construction, 

or  resident  therein,  or  his  widow  or  then,  we  should  not  extend  it  beyond 

children,  if  he  be  dead,  shall   have  the  words  and  design  of  the  statute 

the  exdusiye  right  continued  fbr  the  made  to  benefit  authors,  unless  it  seems 

farther  term  of  fourteen  years,  upon  to  be  actually  meant  by  the  author  to 

recording  the  title  of  the  work  or  de-  be  transferred  forever,  and  including 

•cription  of  the  article  so  secured  a  any  future  contingency,  and  a  clear  and 

second  Ume,  and  complying  with  all  adequate  consideration  paid   for   the 

other  regulations  in  regard  to  original  extended  term/'    In  this  case,  a  pub- 

oopyrights,  within  six  months  before  lisher  agreed  with  an  author  that  the 

the  expiration  of  the  first  term.    And  latter  should  prepare  a  certain  book  for 

such  person  shall,  within  two  months  the  press,  and  the  publisher  agreed  to 

fttim  the  date  of  said  renewal,  cause  a  pay  a  certain  sum  "for  the  copyright 

copy  of  the  record  thereof  to  be  pub-  of  the  said  book."    It  waMkeld,  that  the 

lished   in   one   or   more   newM>aper8  first  term  only  passed  to  the  publisher 

printed  in  the  United  States,  for  the  See  also  Rundell  v,  Murray,  Jac.  816. 

apace  of  four  weeks."  (y)  Caman  v,  Bowles,  2  Bio.  Ch.  B 

(jr)  Pierpont  v.  Fowle,  2  Wood  ft  M.  SO. 

42.    Says  Woodbury,  J. :  "  The  oopy*  (yy)  See  pott,  section  on  Infringe 

right  is  giren  in  the  statute  to  the  menu 
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SECTION  m. 

OF  INPRINGEMBNT. 

s 

The  sections  of  the  statute  which  prohibit  and  punish  any 
violation  of  the  rights  conferred  by  the  statute,  will  be  found 
in  our  notes,  (^z)  The  section  following  these  recognizes  the 
rights  of  any  author  or  proprietor  in  his  unpublished  manu- 
script, (a) 

It  is  entirely  impossible  to  lay  down  a  definite  rule  which 
shall  determine,  in  all  cases,  whether  a  copyright  has  been 
infringed.    Absolute  originaUty  is  very,  very  rare. 

Nevertheless  a  man  who  produces  what  has  in  it  a  distinct 

{z)  Act  1860,  §  99.    "  If  any  person,  copied  or  printed ;  and  shall  further  for 

after  the  recordmg  of  the  title  of  any  felt  one  dollar  for  every  sheet  of  the 

book  as  herein  provided,  shall,  within  same  found  in  his  possession,  either 

the  term  limited,  and  without  the  con-  printiog,   printed,    copied,    published, 

sent  of  the  proprietor  of  the  copyright  imported  or  exposed  for  sale ;  and,  in 

first   obtained   in  writing,  signed   in  case  of  a  painting,  statue,  or  statuary, 

presence  of  two  or  more  witnesses,  he  shall  forfeit  ten  dollars  for  every 

print,  publish,  or  import,  or,  knowing  copy  of  the  same  in  bis  possession,  or 

the  same  to  be  so  printed,  published,  or  which  have  by  him  been  sold  or  ez- 

iroported,  shall  sell  or  expose  to  sale  posed  for  sale :  one  moiety  thereof  to 

any  copy  of  such  book,  such  offender  the  proprietor,  and  the  other  to  the  use 

shall  forfeit  every  copy  thereof  to  said  of  the  United  States,  to  be  recovered 

proprietor,  and  shall  also  forfeit  and  by  action  in  any  court  of  competent, 

pay  such  damages  as  may  be  recov-  jurisdiction."      §  101.    "  Any  person 

ered  in  a  civil  action  by  such  propri-  publicly  performing  or  representing  any 

etor,  in  any  court  of  competent  jurisdic-  dramatic  composition  for  which  a  copy- 

tion."  §  100.  "  If  any  person,  after  the  right  has  been  obtained,  without  the 

recording   of  the  title   of  any  map,  consent  of  the  proprietor  thereof,  or 

chart,  musical  composition,  print,  cut,  his  heirs  or  assigns,  shall  be  liable  in 

engraving  or  photograph  or  chromo,  damages  therefor,  to  be  recovered  by 

or  of  the  description  of  any  painting,  action  in  any  court  of  competent  juris- 

drawing,  statue,  statuary,  or  model  or  diction  ;  said  damages  in  all  cases  to  be 

design  intended  to  be  perfected  and  assessed  at  such  sum,  not  less  than  one 

executed  as  a  work  of  the  fine  arts,  as  hundred  dollars  for  the  firsts  and  fifty 

herein  provided,  shall,  within  the  term  dollars  for  every  subsequent,  perform- 

limited,  and  without  the  consent  of  the  ance,  as  to  tlie  court  shsll  appear  to  be 

proprietor  of  the  copyright  first  ob-  just." 

tained  in  writing,  signed  in  presence  (a)  Act  1870,  1 102.    "  Any  person 

of  two  or  more  witnesses,  engrave,  etch,  who  shall  print  or  publish  any  man u- 

work,  copy,  print,  publish,  or  import,  script  whatever,  without  the  consent  of 

either  in  whole  or  in  part,  or  by  vary-  the  author  or  proprietor  first  obtained 

ing  the  main  design  with  intent   to  (if  such  author  or  proprietor  be  a  citi- 

evade  the  law,  or,  knowing  the  same  zen  of  the  United  States,  or  resident 

to  be  so  printed,  published,  orimported,  therein),  shall  be  liable  U\  said  author 

shall  sell  or  expose  to  sale  any  copy  of  or  proprietor  for  all    damages   occa- 

such  map  or  other  article,  as  aforesaid,  sioned  by  such  iig'ury,  to  be  recovered 

he  shall  forfeit  to  the  said  proprietor  all  by  action  on  the  case,  in  any  court  of 

the  plates  on  which  tlie  same  shall  be  competent  jurisdiction." 
copied,  and  every  sheet  thereof,  either 
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element  of  novelty,  must  be  protected  in  the  rights  which 
the  law  gives  him  to  the  profits  arising  from  his  work. 

Plagiarism  is  one  thing ;  piracy,  another.  They  may  be 
separated,  not  by  a  sharply-defined  line,  but  by  a  wide  '^  De- 
batable Land."  But  they  must  be  distioguished  in  some 
way.  On  the  one  hand,  every  writer  must  be  permitted 
to  use  sentiments,  descriptions,  definitions,  or  expressions, 
which  in  their  very  nature  are  common  property,  and  there- 
fore not  subject  to  any  exclusive  right ;  and  mere  imitation 
is  pardonable,  because,  in  the  matter  of  copyright  as  of  patent, 
resemblance  is  not  the  question,  but  identity.  And,  on  the 
other  hand,  every  author  is  entitled  to  the  fruits  which  the 
law  permits  him  to  reap  from  the  fields  he  has  himself  culti- 
vated. The  product  of  his  own  intellectual  labor  is,  made  by 
the  law  of  copyright  his  own  property,  as  much  as  common 
law  makes  the  product  of  his  manual  labor  to  be  so.  (5) 

Seldom  is  a  whole  work  reprinted  without  change.  But  a 
part  of  it  may  be  reprinted  word  for  word ;  or  the  whole, 
or  an  important  part  may  be  reprinted  under  a  colorable  dis- 
guise.    Either  wiU  be,  generally,  an  infringement. 

If  a  reviewer  quotes  from  the  book  under  review,  is  this  an 
infringement?  Certainly  not,  if  it  be  done  honestly,  and 
only  to  illustrate  the  various  opinions  concerning  the  book 
or  its  topics.  But  it  must  be  obvious,  that  even  such  a  dis- 
guise as  this  might  be  adopted  to  cover  up  a  piracy,  (c) 

(6)  This  dbtinction  is  well  expresBed  and  substential  portion  of  hia  work,  oi 

bj  Vice-Chancellor  Jcum*  in  Pike  v.  his  argument,  his  illustrations,  his  an- 

Kicholas,  L.  R.  5  Ch.  Ap.  255,  88  L.  J.  thorities,  for  the  purpose  of  making  or 

Ch.  529.  "Plagiarism/' he  says,  "does  improving  a  rival  work."     See  also 

Dot  necessarily  amount  to  a  legal  inva-  Stowe  v.  Thomas,  2  Am.  Law  Beg. 

tion  of  copyright.    A  man  publishing  229. 

a  work  gives  it  to  the  world,  and,  so  far  (c)  Thus,  in  Campbell  o.  Scott,  11 

as  it  adds  to  the  world*s  knowledge,  Sim.  81,  the  defendant  had  published 

adds  to  the  material  which  any  other  a  work  called  "  The  Book  oi  the  Po- 

author  has  a  right  to  use,  and  may  ets;"  consisting  of  extracts  from  the 

even  be  bound  not  to  neglect.    The  works  of  different  authors,  those  of  the 

question  then  is  between  a  legitimate  plaintiffamong others;  the  whole  being 

and  a  piratical  use  of  an  authors  work,  preceded  by  a  generai  disquisition  on 

There  is  no  monopoly  in  the  main  the-  the  nature  of  ^e  poetry  of  the  nine- 

ory  of  the  plainti£r,  or  in  the  theories  or  teenth  century,  but  without  any  partio- 

•peculations  by  which  he  has  supported  lUar  observations  being  appenaed  to 

it,  nor  even  in  the  published  results  of  the   poems  which   followed.     It  was 

his  own  observations.    But  the  plain-  hdd,  Uiat  tlds  could  not  be  protected  as 

tiff  lias  a  right  to  say  that  no  one  is  to  a  book  of  criticism.    See  also  Bell  o. 

be  permitted,  whether  with  or  without  Whitehead,  8  L.  J.  Ch.  141 ;  Whitting- 

acknowledgment,  to  take  a  material  ham  v.  Wooler,  2  Swanst  428;  Bohn 
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It  is  certain  that  a  copyright  may  be  infringed  by  copying 
a  part  of  the  book,  if  it  be  of  sufficient  extent  and  impor- 
tance. But  if  a  book  infringe  the  copyright  of  another  book 
only  in  one  distinctly  severable  part,  it  is  a  rule  that  the 
remedy  will  not  extend  beyond  the  injury.  (<2) 

Neither  the  intention  of  the  party  charged  with  infringe- 
ment,  («)  nor  his  ignorance  that  he  was  infringing,  (/)  can 
be  taken  into  consideration,  except  so  far  as  they  bear  upon 
the  only  fact  that  is  inquired  into,  —  Is  there  actual  infringe* 
ment  ?  It  has  been  said  that  the  word  ^^  book  "  in  the  statute 
does  not  include  a  translation.  It  may  be  sound  doctrine 
that  a  copyright  of  a  book  is  not  infringed  by  the  publication 
of  a  translation  of  it  into  another  language.  But  it  cannot 
be  law,  that,  if  one  in  this  country  makes  a  translation  into 
EngUsh  of  a  foreign  work,  he  cannot  have  a  valid  copyright 
of  his  translation.    Every  day's  practice  is  otherwise,  (y) 

V.  Bogae,  10  Jar.  420;   Sftondert  v,  kin,  17  Yes.  422;  Emenon  v.  Dariei^ 

Smith,  8  My.  &  Cr.  711 ;  Wilkins  v.  8    Story,  768  ;    Story    v.   Holcombe, 

Aikin,  17  Yes.  422 ;  Mawman  v.  Tegg,  4  McLean,  806 ;   Nichols  v,  Ruggles, 

2  Ru88.  885 ;  Folaom  v,  Marah,  2  Story  8  Day,  158.    But  although  the  abeenca 

106.  ,  of  fraudulent  intent  will  not  excuse  a 

(d)  Story  v.  Holcombe,  4  McLean  palpable  yiolation  of  another's  oopy- 

815 ;  Emerson  v.  Davies,  8  Stonr  795 ;  right,  still,  in  doubtful  cases,  or  where 

Webb  V.  Powers,  2  Wood.  &  M.  521 ;  the  amount  taken  is  small,  it  often  haa 

Greene  r.  Bishop,  1  Clif.  201 ;  Law-  an  important  bearing  upon  the  questloa 

renoe  v.  Dana,  C.  C.  U.  S.  Mass.  Dist.  whether  a  fair  use  has  been  made  of  the 

1869 ;  Mawman  v.  Tegg,  2  Russ.  886;  materials  taken,  and  whether  an  ii^juncy 

Caman  v.  Bowles,  2  firo.  Ch.  R.  85 ;  tion  should  be  granted  or  the  party  left 

Jarrold  v.  Houlston,  8  K.  &  J.  721.    In  to  his  remedy  at  law.    Gary  i;.  Kearsley. 

Tonson  o.  Walker,  cited  4  Burr.  2825,  4  Esp.  170;  Spiers  ».  Brown,  6  W.  B. 

Lord  Hardwick  granted  an  ix>junction  688 ;  Gary  v,  Faden,  6  Yes.  28 ;  Reade 

against  the  publication  of  an  edition  v.  Lacy,  1  Johns.  &  H.  526 ;  Webb  o. 

of   Milton  with  Dr.  Newton's  notes.  Powers,  2  Wood.  &  M.  497 ;  Lawrence 

the  infringement  being  of  the  notes  v.  Dana,  G.  G.  U.  S.  Mass.  Dist.  1869. 
only.    But  this  is  certainly  not  the        {J)  Millet  v.  Snowden,  1  West.  L.  J. 

modem   practice,    unless   so   large  a  240;  Gambart  v.  Sumner,  5  H.  &N.  6; 

portion  of  the  defendant's  work  con-  West  v,  Francis,  6  B.  &  Aid.  787. 
sists  of  pirated  matter  that  an  injunc-        {g)  In  Stowe  v.  Thomas,  2  Am.  Xaw 

tion  against  this  renders  the  remainder  Reg.  210,  it  was  first  expressly  decided 

of  the  work  entirely  useless.    See  Maw-  that  a  translation    of   a  copyrighted 

man  v.  Tegg,  supra ;  Lewis  v.  FuUar-  work  is  not  an  infringement,    fi  was 

ton,  2  BesT.  6.    So  where  the  parts  there  hdd  to  be  well  settled  that  tbt 

which  have  been  copied  are  so  inter-  author's  property  in  a  published  book 

woTen  with  original  matter  that  they  consists  only  in  the  "  right  of  copy  f* 

cannot  be  separated  without  destroy-  that  **  a  book,  in  the  language  or  th« 

ing  the  work,  the  publication  of  the  copyright  law,  necessarily  conveys  the 

whole  work  will  be  restrained.    See  idea    of     thoughts    or    conceptions, 

cases  just  cited.  clothed   in   language   or   in   musical 

{e)  Scott  9.  Stanford,  L.  R.  8  Eq.  characters,  written,  printed,  or   pub- 

72s ;  Ro worth  v.  Wilkes,  1  Ganip.  94 ;  lished.    Its  identity  does  not  consist 

Gampbell  v.  Scott,  11  Sim.  81 ;  HodgcM  merely  in  the  ideas,  knowledge,  or  in* 

V.  Welch,  2  Ir.  £q.  266 ;  WiUdns  v.  Ai-  formation  communicated,  but  in  the 
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In  England  it  has  been  intimated,  that  if  an  English  book  be 
translated  into  German,  and  from  German  be  retranslated 
into  English,  this  retranslation  would  be  an  infringement  of 
the  original  copyright.  (A) 

The  question  whether  a  compilation  from  a  copyright  book 
is  an  infringement,  often  depends  upon  the  farther  question, 
What  is  the  limit  to  the  right  which  an  author  has  to  profit 
by  the  labors  of  an  earlier  author  ?  Whoever  publishes  a  * 
book  does  so  in  the  hope  that  he  may  increase  human  knowl- 
edge, or  rectify  human  thought,  or  entertain  if  he  does  not 
instruct.  The  law  of  copjrright  is  founded  upon  the  stimulus 
it  gives  to  the  production  of  useful  books.  Then,  one  who 
makes  use  of  them  to  be  himself  an  author,  and  a  better 
author  than  he  could  be  without  them,  makes  a  legitimate 
use  of  the  books.  But  he  must  stop  short  of  the  line  which 
separates  such  use  from  the  naked  adoption  as  his  own,  or 
the  mere  copying,  of  another  man's  appropriated  work.  We 
know  no  principle  which  may  better  serve  to  designate  this 
line  of  distinction,  than  that  which  says,  a  compilation  is  not 
an  infringement,  when  it  is  made  with  so  much  of  original 
thought  and  of  new  result  on  the  part  of  the  compiler  as  to 
make  his  book  a  new  book,  (t)  This  question  has  arisen 
particularly  as  to  books  of  statistics. 

•aiae  conceptions  clothed  in.  the  same  Wood  refers  with   approral   to   the 

words,  which  make  it  the  same  com-  words  of   Lord  Eldm,  in  Wilkins  v. 

position.    A  cqjoy  of  a  book  most,  there-  Aikin,  17  Yes.  422,  where  he  says: 

fore,  be  a  transcript  of  the  language  in  "  The  question  npon   the    whole   is, 

which  the  conceptions  of  the  author  are  whether  this  is  a  legitimate  use  of  the 

doth^ ;  of  something  printed  and  em-  plaintiff's  publication,  in  the  fair  exer- 

bodiei  in  a  tangible  shape.    The  same  dse  of  a  mental  operation,  deserving 

conceptions  cloUied  in  another  language  the  character  of  an  original  work.^ 

cannot  constitute  the  same  composi-  He  said   further,  that   the  real  issue 

tion ;  nor  can  it  be  called  a  transcript  which  the  court  was  called  on  to  de- 

or  copy  of  the  same  book."    See  also  cide  was  one  of  the  most  difficult  ever 

Wyatt  V.  Barnard.  8  V.  &  B.  77 ;  Bur-  presented  to  him ;  namely,  as  to  how 

nett  r.  Chetwood,  2  Mer.  441 ;  Millar  i^.  far  a  very  considerable  use  of  the  work 

Taylor,  4   Burr.  2810,    284S;    Prince  of  another  might  be  taken  to  be  le- 

Albert  v.  Strange,  2  Dr.  G.  &  Sm.  698.  gitimate.    There  was  no  concealment 

Under  section  86  of  the  Act  of  1870,  of  some  use  haying  been  made,  no 

authors  "may  reserve  the   right   to  colorable  alteration  proved,  nor  any- 

dramatize     or    translate     their    own  thing  tending  to  show  a  fhiudulent 

works."  design  to  make  an  unfair  use  of  the 

(A)  Murray  o.  Bogne,  1  Drew.  868,  work  of  another.    Though  a  good  deal 

868  had  been  taken  from  the  plaintiff,  yet 

(i)  Reade  v.  Lacy,  1  J.  &  H.  624;  a  good  deal  of  labor  had  been  bestowed 

Spiers  v.  Brown,  6  W.  R.  852.    In  the  upon  what  had  been  taken.    Upon  the 

lattfff  case,  which  related  to  the  copy-  whole,  he  could  not  think  the  defend* 

right  of  a  dictionajy,  Yice-Chancellor  ant  had  gone  beyond  what  the  court 
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A  similar  question  arises,  to  be  answered,  we  think,  in  a 
similar  way,  as  to  an  abridgment  of  a  copyright  book.    The 

would  allow,  haying  produced  that  piracy  or  not  is  to  ascertain  whether 
which  was  in  fact  an  original  work,  the  defendant  has  in  fact  need  the  plan, 
80  in  Jarrold  v.  Hoolston,  8  K.  &  J.  arrangements,  and  illustrations  of  the 
708,  8  Jur.  (n.  b.)  1051.  The  plaintifis  plaintiff  as  the  model  of  his  own  book, 
were  the  publishers  of  Dr.  Brewer's  with  colorable  alterations  and  Tariations 
"Guide  to  Science,"— a  work  in  the  only,  to  disguise  the  use  thereof;  or 
form  of  questions  and  answers,  giving  whetlier  his  work  is  the  result  of  his 
simple  explanations  of  common  natural    own  labor,  skill,  and  use  of  common 

Ehenomena.  The  defendant  had  pub-  materials  and  common  sources  of 
shed  a  similar  work,  under  the  title  of  knowledge  open  to  all  men,  and  the 
"  The  Reason  Why."  In  considering  resemblances  are  either  accidental  or 
the  question  whether  an  unfair  use  haa  arising  from  the  nature  of  the  subject ; 
been  made  of  the  former  work.  Vice-  in  other  words,  whether  the  defendant's 
Cliancellor  Wood  said :  "  As  regards  book  is  quoad  hoc  a  servile  or  evasive 
all  common  sources,  he  is  entitled  to  imitation  of  the  plaintiff's  work,  or  a 
make  what  use  of  them  he  can ;  but  as  bona  fide  original  coinpilation  from 
Lord  Langdale  said,  in  Lewis  v.  Fullar-  other  common  or  independent  sources." 
ton,  2  Beav.  6,  '  he  is  not  entitled  to  See  also  Grav  v.  Russell,  1  Story,  11 ; 
make  any  use  of  a  work,  protected  by  Greene  v.  Bisbop,  1  Clif.  186 ;  Webb  o. 
copyright,  which  is  not  what  can  be  Powers,  2  Wood.  &  M.  497 ;  Story  v, 
called  a  fair  use.' "  In  the  same  Holcombe,  4  McLean,  806 ;  Lawrence 
opinion,  the  learned  judge  specifies  two  v.  Dana,  C.  C.  U.  S.  Mass.  Dist.  1869; 
nses  of  the  prior  publication,  which  he  Folsom  v.  Marsh,  2  Story,  100 ;  Maw- 
considered  legitimate,  —  viz.,  first,  as  a  man  r.  Tegg,  2  Rubs.  885 ;  Sweet  0. 
guide  to  common  authorities  which,  Benning,  16  C.  B.  459.  On  the  other 
when  known,  any  person  is  entitled  to  hand,  in  Sayre  v.  Moore,  1  East,  860  n., 
use ;  and,  second,  as  a  means  of  detect-  which  was  an  action  for  the  piracy  of 
ing  errors  or  omissions  in  the  subse-  sea  charts.  Lord  Mansfield  Ae/a,  that  if 
quent  work,  to  be  afterwards  rectified  the  defendants  had  corrected  errors  ex- 
by  information  to  be  obtained  from  isting  in  the  original  work,  it  was  not 
common  sources.  On  the  other  hand,  a  servile  copying,  and  therefore  no 
he  says :  "  1  take  the  illegitimate  use  violation  of  the  plaintiff's  rights,  al- 
as opposed  to  the  legitimate  use  of  though  it  appeared  that  the  body  of 
another  man's  work  on  subject-matter  the  defendant  s  work  had  been  taken 
of  this  description  to  be  this :  If,  know-  from  that  of  the  plaintiff.  So  in  Caiy 
ing  that  a  person,  whose  work  is  pro-  v.  Kearsley,  4  £sp.  168,  Lord  Efien- 
tected  by  copyright,  has  with  con-  borough  is  reported  to  have  said,  that 
siderable  labor  compiled  from  various  one  may  lawfully  copy  the  work  of 
sources  a  work  in  itself  not  original,  another  if  he  accompany  it  with  notes 
but  which  he  has  digested  and  arranged,  and  comments  of  his  own,  and  does 
you,  being  minded  to  compile  a  work  this  in  good  faith,  and  not  as  a^raere 
of  a  like  description,  instead  of  taking  pretext  for  pirating  tlie  work.  Similar 
the  pains  of  searching  into  all  the  observations  are  made  in  Matthewson 
common  sources,  and  obtaining  your  v.  Stockdale,  12  Yes.  275;  Martin  v. 
subject-matter  from  them,  avail  your*  Wright,  6  Sim.  298.  But  it  seems 
self  of  the  labor  of  your  predecessor,  clear,  according  to  later  authorities  at 
adopt  his  arrangements,  adopt,  more*  least,  that  such  use  of  a  prior  publica- 
over,  the  very  questions  he  has  asked,  tion  would  be  deemed  a  piracy,  if 
or  adopt  them  with  but  a  slight  degree  damage  resulted  to  its  owner,  without 
of  colorable,  variation,  and  thus  save  regard  to  the  purpose  for  which  the 
yourself  pains  and  labor,  by  availing  matter  was  taken.  "  In  the  case  of  a 
yourself  of  the  pains  and  labor  which  dictionary,  map,  guide-book,  or  direc- 
he  has  employed,  that  I  take  to  be  an  tory,"  says  Vice- Chancellor  Wood, 
illegitimate  use."  So  in  -Emerson  t;.  "when  there  are  certain  common  ob- 
Davies,  8  Story,  768,  Judge  Story,  jects  of  information,  which  must,  if 
speaking  of  a  similar  class  of  cases,  described  correctly,  be  described  in  the 
says :  "In  cases  of  this  nature,  I  think  same  words,  a  subsequent  compiler  is 
it  may  be  Laid  down  as  the  clear  result  bound  to  set  about  doing  for  himself 
of  the  authorities,  that  the  true  test  of  that  which  the  first  compiler  has  done. 
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oases  on  this  question  are  numerous.    And  perhaps  they 

agree  in  nothing  else  but  in  making  manifest  the  extreme 
difficulty  of  the  question. 

In  Mr.  Curtis's  work  on  copyright,  he  seems  to  favor  the 
conclusion  that  any  abridgment  whatever  must  needs  be  an 

infrii^ement.  (/)     We  think  the  weight  of  authority  and 

In  case  of  a  road-book,  he  must  count  or  diminish  the  profits,  or  supersede 

the   mile-stones   for  himself.    In  the  the  objects  of  the  original  work." 
ease  of  a  map  of  a  newly-discovered        (.;')  Curtis    on    Copyright,    p.    271. 

island  (an  Illustration  put  in  the  case),  "  There  can  be  no  doubt  that  the  defi- 

he  must  go  through  the  whole  process  nltion  of  an  abridgment  given  in  the 

of  triangulation,  just  as  if  he  had  never  anonymous  case  in  Lofit,  is  correct,  in 

seen  any  former  map,  and,  generally,  a  critical  sense.    That  the  understand- 

he  is  not  entitled  to  take  one  word  of  ing  must  be  employed  in  the  act  of 

the  information  previously  published,  '  carrying  a  larger  work  into  a  smaller 

without    independently    working   out  compass,  and  rendering  it  less  expen- 

the  matter  for  himself,  so  as  to  arrive  sive,  and  more  convenient  both  to  the 

at  the  same  result  from  the  same  com-  time  and  use  of  the  reader;'  and  that 

non  sources  of  information ;  and  the  when  this  is  done,  the  person  who  does 

only  use  that  he  can  legitimately  make  it  exhibits,  according  to  Lord  HareU 

of  a  previous  publication  is  to  verify  wtdlcet  his  own  *  invention,  learning,  and 

his  own  calculations  and  results  when  judgment,'  is  obvious.    But  whether 

obtained."    Kelly  v.  Morris,  L.  R.  1  this  can  be  done  with  any  work  really 

3Sq.  697.    See  also  Morris  v.  Ashbee,  original,  and  actually  under  the  pro- 

L.  R.  7  Eq.  88 ;  Scott  v.  Stanford,  L.  R.  tection    of    copyright,  —  whether  the 

8  £q.  718 ;  Cary  v.  Longman,  1  East,  property  of  the  original  author  can  be 

858;  Trusler  v.  Murray,  1  East,  862;  taken,  and  the  taking  justified,  by  any 

Matthewson  v.  Stockdale,  12  Ves.  270 ;  amount  of  learning,  judgment,  or  in- 

Bailey  v.  Taylor,    1   Rus.  &  M.  78 ;  vention,  shown  in  the  act  by  him  who 

Cornish  v.  Upton,  4  L.  T.  (h.  8^868 ;  thus    appropriates    the    property    of 

Blount  V.  Patten,  2  Paine,  897.    Where  another, — is  the  great  question  which 

to  much   is  directly  taken  from   the  seems  to  be  assumed,  and  not  satisfac- 

original    that    its    value   is   sensibly  1y>rily    solved,  by   these    authorities, 

diminished,   or    the    labors    of    the  There  are  many  modes  in  which  the 

original   author  are    substantially,  to  wrongful  taker  of  another's  property 

an   iigurious  extent,  appropriated  by  may  exhibit  vast  talent  and  ingenuity, 

another,  that  is  sufficient,  in  point  of  and  even  genius,  both  in  the  act  of 

law,  to  constitute  a  piracy  pro  tanto.  taking  and  in  the  use  which  he  makes 

But  it  is  clear  that  the  quantity  taken  of  it ;  so  that  he  may  really  be  said  to 

will  not  always  be  a  true  criterion  of  have  incorporated  with  it  both  his  own 

ti^e  extent  of  the  piracy.    Said  Lord  labor  and  his  own  intellectual  energy. 

Voitenham,  in  BramwcU  o.  Halcombe,  But  the  question  of  original  title  is  still 

8  My.  &  Cr.  787 :  "  When  it  comes  to  apt   inconveniently  to  recur  in   such 

a  question  of  quantity,  it  must  be  very  cases.     In    like    manner,    invention, 

vague.    One  writer  might  take  all  the  learning,   and    judgment,    are    often 

vital  part  of  another's  book,  though  it  shown    in   the  appropriation    of    the 

might  be  but  a  small  proportion  of  the  literary  labors  of  others ;  but  the  courts 

work    in   quantity.     It   is   not   only  have  not  hesitated,  on  this  account,  to 

quantity,  but   value,  that  is   always  ascertain  what  part  of  a  book,  laboring 

looked  t>.    It  is  useless  to  refer  to  any  under  suspicion,  was  taken  firom  the 

particular  cases  as  to  quantity."    The  complainant ;  and,  if  the  title  of  the 

true  rule  on  this  point  seems  to  be  that  latter  is  made  out,  to  grant  redress, 

laid  down  by  Story,  J.,  in  Folsom  v.  even  to  the  destruction  of  all  that  the 

Marsh,  2   Story,  100:  "In  short,  we  piratical  author  can  call  his  own.    In 

must,  in  deciding  questions  of  this  sort,  the  case  of  a  colorable  curtailment  of 

look  to  the  nature  and  objects  of  the  the  origmal  work,  there  may  be  the 

•elections  made,  the  quantity  and  value  exercise  of  a  mental  operation,  as  well 

of  the  material  used,  and  the  degree  in  as  in  a  professed  abridgment ;  and  if 

which  the  use  may  prejudice  the  sale  the  original  author  is  injured  by  the 
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of  reasoning  do  not  go  so  far.  The  test  would  still  be,  as 
in  regard  to  compilation,  Has  the  alleged  ruMnger  only  made, 
hj  a  manipulation  of  the  materials  of  the  other,  with  nothing 

of  his  own,  a  shorter  copy  of  the  book  ?  for  then  it  would 
be  an  infringement,  however  dexterous  the  work ;  or.  Has  the 
later  author  only  made  use  of  thoughts  or  facts  which  the 
earlier  author  gave  to  the  public,  in  such  wise  as  to  produce, 
by  his  own  original  efforts,  a  new  book  of  his  own  ?  (A) 

Utter,  as  well  as  by  the  former,  it  thereon,  and  not  merely  the  fiicile  use 
teems  to  be  a  very  unBatisfactory  of  the  scissors,  or  extracts  of  the  essen- 
afliwer,  in  either  case,  to  say  that  his  tial  parts  -constituting  the  chief  Tslue 
book  has  been  made,  by  a  mental  of  tlie  work."  And  in  Story  v.  Hoi- 
operation,  to  wear  the  appearance  of  a  combe,  4  McLean,  806,  it  is  said :  "  It 
new  work.  In  both  cases,  the  trae  must  be  in  good  fkith  an  abridgment, 
inquiry  is,  Has  any  thing  been  taken  and  not  a  treatise  interlarded  with 
wliich  belongs  to  another  ?  In  either  citations.  To  copy  certain  passages 
case,  the  form  under  which  the  original  from  a  book,  omitting  others,  is  in  no 
matter  reappears  should  be  treated  as  just  sense  an  abridgment  of  it.  It 
a  disguise ;  and  tlie  extent  of  the  trans-  makes  the  work  shorter,  but  it  does  not 
formation  shows  only  the  extent  to  abridge  it.  The  judgment  is  not  exer^ 
which  the  disg^se  has  been  carried,  as  cised  in  condensing  the  views  of  the 
long  as  any  thing  remains  which  the  author.  His  iangua^  is  copied,  not 
original  author  can  show  to  be  justly  condensed;  and  the  views  of  the  writer, 
and  exclusiyely  his  own."  in  this  mode,  can  be  but  partially  giv- 
(k)  In  Newbury's  case,  Lofit's  R.  en.  To  abridge  is  to  preserve  the  sub* 
775,  Lord  Chancellor  Apdey,  after  con-  stance,  the  essence  of  the  work,  in  lan- 
sulting  Mr.  Justice  Bladcstone,  said  gnage  suited  to  such  a  purpose.  .  .  It 
that  **  they  were  agreed  that  an  abridg-  may  not  be  essential  to  exclude  ex- 
ment,  where  the  understanding  is  em-  tracts  entirely  from  an  abridgment; 
ployed  in  retrenching  unnecessary  and  but  in  making  extracts  merely  there  is 
uninteresting  circumstances,  whicb  no  condensation  of  the  language  of  the 
rather  deaden  the  narrative,  is  not  an  author,  and  consequently  there  is  no 
act  of  plagiarism  upon  the  original  abridgment  of  it."  It  is  not  easy  to  see 
work,  nor  against  any  property  of  the  how  an  abridgment,  even  if  "  fairly " 
author  in  it,  but  an  allowable  and  mer-  made,  is  consistent  with  the  principle, 
itorious  work."  In  the  previous  case  now  well  settled,  that  an  author  has  a 
of  Gyles  v.  Wilcox,  2  Atk.  141,  it  was  copyright  in  the  plan  and  arrangement 
held,  that  merely  leaving  out  certain  of  his  work,  since  these  are  certainly 

Eassages  of  the  original  work  and  trans-  adopted  in  the  abridgment.  Indeed,  in 
tting  a  few  Latin  and  French  quotar  both  the  cases  last  cited  the  courts,  in 
tions  did  not  constitute  a  fair  abridg-  admitting  the  lawfulness  of  abridg- 
ment And  in  the  subsequent  case  of  ments,  yielded  rather  to  the  pressure  ot 
Butterworth  v.  Robinson,  6  Ves.  709,  authority  than  to  the  force  of  argu- 
it  was  field,  that  a  selection  of  cases  ment,  and  endeavored  to  restrict  this 
from  the  Term  Reports,  copied  verba-  use  of  a  prior  work  within  its  narrow- 
tim,  but  arranged  under  heads  and  est  possible  limits.  A  similar  tendency 
titles  instead  of  chronologically,  was  has  been  manifested  in  some  of  the 
not  a  fair  abridgment.  In  Folsom  v.  later  English  cases.  Thus,  in  Dickens 
Marsh,2Story,100, 5fory,J.,  said;  "It  v.  Lee,  8  Jur.  183,  Vice-Chancelloi 
is  clear  that  a  mere  selection  or  differ-  Bruce  said :  "  I  am  not  aware  that  one 
ent  arrangement  of  parts  of  the  orig-  man  has  the  right  to  abridge  the  works 
inal  work,  so  as  to  bring  the  original  of  another.  On  the  other  hand,  I  do 
work  into  a  smaller  compass,  will  not  not  mean  to  say  that  there  may  not  be 
be  held  to  be  a  bona  fide  abridgment,  an  abridgment  which  may  be  lawful, 
There  must  be  a  real  substantial  con-  which  may  be  protected ;  but  to  say 
densation  of  Uie  materials,  and  intel-  that  one  man  has  the  right  to  abridge 
loctual  labor  and  judgment  bestowed  and  to  publish  in  an  abridged  form,  the 
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We  cannot  close  this  chapter  upon  the  exceedingly  obscnre 
topic  of  infringement,  without  remarking,  what  our  notes 
will  show,  that  the  inherent  difficulties  of  the  question  have 
been  increased  by  the  extreme  diversity  of  the  views  taken 
by  different  cburts  and  writers,  of  the  extent  and  character 
of  the  exclusive  right  given  by  the  law  of  copyright,  and  of 
interference  with  it.  This  is  perhaps  inevitable.  Nor  would 
it  be  possible  to  mend  the  matter  much  by  positive  enact- 
ment or  legislative  definition.  All  we  can  hope  for  is,  that, 
as  time  goes  on,  and  these  questions  pass  under  adjudication 
again  and  again,  there  may  be  a  gradual  recognition  of  and 
a  general  assent  to  certain  fundamental  principles,  which  may 
give  the  solution  of  the  question  as  it  arises  under  various 
circumstances  and  in  different  forms. 

Under  the  Statute  of  1856,  concerning  dramatic  composi- 
tions, it  would  seem  that  there  may  be  an  infringement  by 
making  use  of  the  same  series  of  eyents,  although  not  in  the 
same  language.  Qkk) 


SEC3TI0N   IV. 

REMEDIES  AT  LAW  OB  IN  EQUITT. 

The  statute  piovides  that  one  who  infringes  upon  a  copy- 
right, besides  certain  forfeitures,  ^^  shall  pay  such  damage  as 
may  be  recovered  in  a  civil  action  by  such  proprietor,  in  any 
court  of  competent  jiuisdiction."  (I) 

work  of  another,  without  more,  is  go-  v.  Powers,  2  Wood.  &  M.  520 ;  Keene 

ing  much  bejond  my  notion  of  what  v.  Wheatley,  9  Am.  Law  Reg.   82; 

the  law  of  this  oountrj  is."    And  in  Gray  v.  Russell,  1  Story,  19 ;  Lawrence 

Tfnstey  v.  Lacy,  1  H.  &  M.  747,  Vice-  v,  Dana,  C.  C.  U.  S.  Mass.  Dist.  1869. 

Chancellor  Wood  said :  "  The  author!-  In  D'Almaine  v.  Boosey,  1  Y.  &  Coll. 

tiea  by  which  fair  abridgments  have  (Ezch.)  288,  it  was  held  that  piracy  of 

been  sanctioned  hare  no  application,  a  musical  composition  is,  "  where  the 

The  court  has  gone  far  enough  in  that  appropriated  music,  though  adapted  to 

direction;  and  it  is  difficult  to  acqui-  a  different  purpose  from  that  of  the 

esce  in  the  reason  sometimes  given,  original,  may  still  be  recognized  by  the 

that  the  compiler  of  an  abridgment  is  ear.    The  adding  variations  makes  no 

a  benefactor  to  mankind,  by  assisting  difference  in  the  principle." 
in  the  diffhsion  of  knowledge."    See        (ibb)  See  ante  {Ick)  p.  257,  at. 
also  Dodsley  v.  Kinnerdey,  Ambl.  403 ;        (/)  In  the  preceding  note  (z),  secy 

Bell  r.  Walker,  1  Bra  Ch.  R.  461 ;  tions  99, 100  &  101,  which  relate  to  this 

Tonson  9.   Walker,   8   Swanst   672;  matter,  are  given.    Section  104,  limits 

Sweet  V.  Benning,  16  C.  B.  469 ;  Webb  the  time  wiwin  which  the  action  maj 
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Another  section  determines  in  what  courts  cases  under  the 
laws  of  copyright  shall  be  cognizable,  and  what  power  the 
courts  shall  have,  (m) 

The  most  efficacious  remedy,  and  that  most  frequently 
sought,  is  relief  in  equity  by  injunction.  Thi6  relief,  to  be 
effectual,  must  be  a  perpetual  injunction.  This,  however,  is 
only  granted  after  a  final  hearing  and  a  full  opportunity  of 
defence. 

The  plaintiff  usually  prays  for  an  immediate  injunction. 
The  court  may  grant  at  once  an  injimction  to  continue  until 
the  hearing,  or  until  further  order;  or  may  refuse  it.  If 
refused,  this  would  generally  be  done  on  some  of  the  follow- 
ing  grounds :  - 

First.  That  the  copyright  of  the  plaintiff's  book  is  made 
invalid  by  the  character  of  the  book.  This  course  has  been 
taken  more  readily,  we  think,  than  it  would  be  now.  But 
if  it  was  obvious  on  inspection,  or  could  be  made  apparent, 
that  the  book  was  immoral  or  treasonable,  or  otherwise  itself 
a  violation  of  law,  its  copyright  would  not,  as  has  already 
been  intimated,  be  protected,  (n) 

Second.  If  the  plaintiff  had  been  guilty  of  delay  and 
neglect  in  making  his  application,  he  could  not  expect  the 
prompt  relief  of  an  immediate  injunction,  although  whatever 
rights  he  proved  on  a  final  hearing  would  be  protected,  (o) 

Third.  The  court  would  consider  where  would  be  the 
preponderance  of  the  mischief  caused,  on  the  one  hand  by  an 


be   brought..     "No   action   shall   be  junctions  to  prevent  the  yiolation  of 

maintained  in  anj  case  of  forfeiture  any  right  secured  by  said  laws,  accord- 

or  penalty  under  the  copyright  laws,  ing  to  the  course  and  principles  of 

unless  the  same  is  commenced  within  courts  of  equity,  on  such  terms  as  the 

two  years  after  the  cause  of  action  has  court  may  deem  reasonable." 

arisen."  (n)  Southey  v,  Sherwood,  2  Merir. 

(m)  Act   1870,  §  106.    AU  actions,  486 ;   Walcot   v.  Walker,  7   Ves.  1 ; 

suits,  controversies,  and  cases  arising  Hime  v.  Dale,  2  Camp.  27,  n. ;  Law- 

under  the  copyright  laws  of  the  United  rence  o.  Smith,  1  Jac.  471 ;  Burnett  v. 

States  shall  be  originally  cognizable,  as  Chetwood,  2  Meriv.  441 ;  Perceval  p. 

well  in  equity  as  at  law,  whether  civil  Phipps,  2  V.  &  B.  26. 

or  penal  in  their  nature,  by  the  circuit  (o)  Sannders  v.  Smith,  8  My.  &  Cr. 

courts  of  the  United  States,  or  any  711;  Rundell  v,  Murray,  1  Jac.  811; 

district  court  having  the  jurisdiction  of  Piatt  o.  Button,  19  Ves.  447  ,*  Baily  v. 

a  circuit    court,  or  in  the  Supreme  Taylor,  1  Russ.  &  M.  78 ;  Mawman  v. 

Court  of  the  District  of  Columbia,  or  Tegg,  2  Russ.  286 ;  Lewis  v.  Chapman, 

any  territory.     And  the  court  shall  8  Beav.  188 ;  Buxton  v.  James,  6  De 

have  power,  upon  bill  in  equity  filed  G.  &  Sm.  80;  Robinson  v.  Wilkins,  8 

by  any  party  aggrieved,  to  grant  in-  Ves.  224  n. 
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injunction,  or  on  the  other  by  a  refusal  This  must  depend 
upon  the  character  of  the  book,  and  of  the  sale,  and  upon 
other  similar  circumstances.  While  the  merits  of  the  case 
are  in  doubt,  as  they  must  be  in  the  mind  of  the  court  until 
a  fin^  hearing,  the  court  would  be  unwilling  to  do  a  great 
harm  to  one  party,  to  prevent  a  small  mischief  to  another. 
Hence,  if  the  book  complained  of  was  such  that  its  sale  oould 
be  only  temporary,  and  would,  however  great  now,  last  but 
a  brief  period,  an  injunction  until  a  hearing  would  be  fatal, 
and  as  injurious,  in  fact,  as  a  perpetual  injunction.  In  such 
case,  the  court  would  not  grant  such  an  injunction,  unless  on 
a  clear  case  of  merit  on  the  one  side  and  wrong  on  the 
other.  (  p) 

Fourth.  The  plaintiff  should,  in  his  bill,  state  his  title, 
whether  derivative  or  original;  and  describe  the  infringe-* 
ment,  not  very  specifically,  (y)  but  so  as  to  show  to  the  court 
what  it  was.  If  the  allegations  are  sustained  by  affidavit,  or 
are  confessed,  the  temporary  injunction  might  issue.  For- 
merly, equity  wpuld  not  thus  interfere  until  the  plaintiff  had 
proved  his  titie  by  a  trial  at  law.  (r)  Now,  this  is  not  re- 
quired as  a  matter  of  course.  It  is  believed,  however,  that 
if,  on  the  plaintiff's  own  showing,  there  was  a  real  doubt  as  to 
his  titie,  or  as  to  his  having  suffered  any  certain  wrong,  an 
injunction  would  be  refused.  («)  But  if  he  had  what  has 
been  called  "  a  clear  color  of  titie,"  — legal  or  equitable,  (f)  — 
and  makes  out  a  prima  facie  case,  a  temporary  injunction  wiU 
be  given  him  upon  such  terms  as  the  rights  and  interests  of 
all  parties  seem  to  require,  (u) 

ip)  Spottiawoode  v,  Clarke,  2  Phil,  being  ordered  to  keep  an  account  ot 

154 ;  McNiel  v.  Williams,  11  Jur.  d44;  the  number  of  copies  sold;  but  where 

Brarowell  v.  Halcomb,t8  My.  &  Cr.  circumstanceB  require  it,  an  injunction 

787 ;  Saunders  v.  Smith,  8  My.  &  Cr.  is  sometimes  granted  pending  the  trial 

711.  of  the  legal  right    See  Waloot  v.  Wal- 

(9)  Sweet  v.  Maugham,  11  Sim.  51.  ker,  7  Yes.   1 ;  Wilkine  v.  Aikin,  17 

(r)  Baakett  v.  Cunningham,  2  Eden,  Yes.  422 ;  Jollie  v,  Jacques,  1  Blatchf. 

187;  Jeffreys  &.  Baldwin,  Ambl.  164;  626;   Miller  v.  McElroy,  1  Am.  Law 

Blanchard  v.  HiB,  2  Atk.  485 ;  Hills  v.  Beg.  205,  and  cased  cited  supra,  note  (p). 

UniT.  of  Oxford.  1  Vem.  275;   Red-  (0  Sweet   v.  Cater,  11    Sim.  572; 

field  V.  Middleton,  7  Bosw.  649, 2  Story,  Colbum  v.  Duncomb,  9  Sim.  15i. 

£q.  Juris.  §  985.  (ti)  Mawman  v.  Tegg,  2  Russ.  885; 

{•)  In  such  case  the  motion  for  in-  Bohn  o.  Bogue,  10  Jur.  420 ;  Univ.  of 

iunction  is  usually  directed  to  stand  Oxford  v.  Richardson,  6  Yes.  689,  706 ; 

oyer  tiU  the  hearing,  or  till  after  a  trial  Chappell  v.  Purday,  4  Y.  &  C.  485; 

At  law,  the  defendsAt  in  the  mean  time  Pierpont  v.  Fowle,  2  Wood.  &  M.  85ii 
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It  may  be  added,  that,  if  the  mischief  by  the  iufiiiigement 
be  obviously  insignificant,  the  court  will  not  hear  the  case,  (y) 

It  may  be  that  the  infringement  complained  of  is  of  such 
a  kind  that  its  existence  may  be  ascertained  at  once  by  in- 
spection. This,  then,  the  court  will  do.  But  in  this  country 
it  is  seldom  that  the  judges  go  into  any  detailed  comparison 
of  the  two  books,  to  ascertain  whether  there  be  or  be  not  an 
infringement.  In  England,  it  may  be  inferred  from  some 
cases  that  the  courts  go  farther  in  this  direction  than  they  do 
here,  {w)  With  us  it  is  a  very  general  practice  to  refer  the 
case  to  a  master,  with  general  directions,  or  sometimes  with 
very  special  directions,  to  examine  the  two  books,  and  report 
in  detail  all  the  facts  he  finds,  which  may  bear  upon  the 
question  of  infringement.  Upon  this  report  the  final  hearing 
.   is  usually  had.  (2;) 

The  bill  commonly  prays  for  an  accoimt  by  the  defendant. 
And  this  is  commonly  granted.  The  terms  and  method  of 
accoimt  are  specified  with  greater  or  less  minuteness,  as 
counsel  may  suggest  or  require,  and  the  court  think  right. 
The  main  purpose  of  the  court  is,  that,  if  on  a  final  hearing 
the  plaintiff  prevails,  the  court  may  have  in  their  possession 
all  the  facts  necessary  to  enable  them  to  do  him,  by  their  de- 
.  cree,  whatever  justice  the  law  allows,  (y) 

As  to  the  extent   of  the  injunction  refer  the  sublect  to  a  maAter,  who  then 

where  only  part  of  the  original  work  reports  whether  the  books  differ,  and 

has  been  appropriated,  see  cmU,  note  in  what  respects ;  and  upon  such  a  re- 

(d).  port  the  court  usually  acts  in  makinff 

(v)  Bally  o.  Taylor,  1  Rus.  &  M.  78 ;  its  interlocutory,  as  well  as  its  finid 

Whittingham   v.   Wooler,   2   Swanst.  decree."    2  Story,  £q.  Jur.  §  941.    See 

428 ;  Webb  v.  Powers,  1  Wood.  &  M.  also,  Folsom  v.  Marsh,  2  Story,  100 ; 

622.  Webb  v.  Powers,  2  Wood.  &  Hi.  497; 

(10)  Jarrold  v.  Honlston,  8  K.  &  J.  Story  o.  Holcombe,  4  McLean,  806; 

708 ;  Spiers  v.  Brown,  6  W.  R.  862 ;  Greene  v.  Bishop.  1  CUf.  186 ;  Law- 

Pike  V,  Nicholas,  L.  R.  6  Ch.  Ap.  261 ;  rence  v.  Dana,  C.  C.  U.  S.  Mass.  Dist. 

Murray  v.  Bogue,  1  Drew.  868.  1869. 

(x)  The  American  practice  is  thus        (y)  See  Colbum  v.  Simms,  2  Hare, 

stated  by  Judge  Story :  "  In  some  cases  64S  ;   Grierson  v.  Byre,  9  Ves.  841 

of  this  nature  a  court  of  equity  will  Kelly  v.  Hooi'er,  1   z.  &  C.  (Ch.)  197 

take  upon  itself  the  task  of  inspection  Bally  v.  Taylor,  1    Rus.  &    M.  78 , 

and  comparison  of  books  alleged  to  be  Hogg  v,  Kirby,  8  Yet.  216 ;  2  Story^ 

A  piracy.    But  the  usual  practioe  is  to  £q.  Jur.  {  988. 
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CHAPTER  XV. 

ON  TRADE-MAEKS. 

SlBOT.  I.  —  What  a  trade-mark  is. 

Thb  Statute  of  July  8, 1870,  to  which  we  have  referred 
as  the  statute  now  goyeming  the  law  of  patents  and  of  copy- 
lights,  also  provides  for  and  protects  trades-marks,  (a)    From 

(a)  The  Act  of  July  8, 1870,  §§  77  record  are  trne  copies  of  the  trade-mark 

to  84,  inclusiye,  proyides  substantially  sought  to  be  protected, 

as  follows: —  §  78  proyides  that  sach  trademark 

§  77.  That  any  person  or  firm  shall  remain  in  force  for  thirty  years 
domiciled  in  the  United  States,  or  from  the  date  of  registration,  except 
any  corporation  therein,  and  any  per-  when  it  applies  to  articles  not  manufao- 
son,  firm,  or  corporation  belonging  to  tured  in  this  country,  and  where  it 
any  foreign  country,  which,  by  trea^  receives  protection  under  the  laws  of  a 
or  conrention,  aflbras  similar  privileges  foreign  country  for  a  shorter  period,  in 
to  citizens  of  the  United  States,  who  are  which  case  it  shall  cease  to  have  any 
entitled  to  the  exclusive  use  of  any  law-  force  under  this  act  at  the  same  time 
lul  trade-mark,  or  who  intend  to  adopt  that  it  becomes  of  no  effect  elsewhere ; 
any  trade-mark  for  exclusive  use  in  the  while  in  force  it  shall  entitle  the  person. 
United  States,  may  obtain  protection  &c.,  registering  to  the  exclusive-  use 
ibr  said  trade-mark  by  complying  with  thereof,  so  far  as  regards  the  descrip- 
the  following  requirements:  1.  Byre-  tion  of  goods  to  which  it  is  appropri- 
cording  at  the  Patent-Office  the  names  ated  in  the  statement  filed  under  oath ; 
of  the  parties,  their  residences,  and  and  no  other  person  can  lawfhlly  use 
place  of  business.  2.  The  class  of  the  same  or  any  colorable  imitation 
merchandise  and  the  particular  descrip-  thereof.  Provided  that,  six  months 
tion  of  goods  comprised  in  such  class,  prior  to  the  expiration  of  the  thirty 
by  which  the  trade-mark  has  been  or  is  years,  application  may  be  made  for  a 
intended  to  be  appropriated.  8.  A  renewal  of  registration ;  and,  on  pay- 
description  of  the  traide-mark  itself,  with  ment  of  the  same  fee  as  before,  an 
facsimiles  thereof,  and  the  mode  in  extension  shall  be  granted  for  the  far- 
which  it  has  been  or  is  intended  to  be  ther  term  of  thirty  years.  "  And  pro- 
applied  and  used.  4.  The  length  of  vlded  farther,  that  nothing  in  this 
time,  if  any,  during  which  the  trade-  section  shall  be  construed  as  abridging, 
mark  has  been  used.  6.  The  payment  or  in  an^  manner  afiectlng  unfavorably, 
of  a  fee  of  twenty-five  dollars,  in  the  the  claim  of  any  person,  &c.,  to  any 
same  manner  and  for  the  same  purpose  trade-mark  after  the  expiration  of  the 
as  the  fee  required  for  patents.  6.  The  term  for  which  such  tiude-mark  was 
compliance  with  such  regulations  as  registered." 

may  be  prescribed  by  the  Commissioner  §  79.  Any  person  counterfeiting  such 
of  Patents.  7.  The  filing  of  a  declare-  trade-mark  shall  be  liable  to  an  action 
tion,  under  oath,  by  the  person  claiming  for  damages,  and  part^  aggrieved  may 
the  trade-mark,  that  he  has  a  right  to  also  have  a  writ  of  injunction.  The 
the  use  of  the  same,  and  that  no  other  Commissioner  of  Patents  shall  not  re- 
person  has  the  right  to  such  use,  either  ceive  any  proposed  trade-mark  which 
m  the  identical  form,  or  haying  sudi  cannot  become  a  lawful  trade-mark,  or 
near  resemblance  thereto  as  might  be  which  }fi  merely  the  name  of  a  person, 
calculated  to  deceive,  and  that  the  de-  &c.,  unaccompanied  by  any  mark  dis* 
■cription  and  facsimiles  presented  for  tinyiishing  it  from  the  same  nam« 
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the  language  of  the  statute  it  would  seem  that  **  merchan- 
dise "  and  ^^  goopU  "  were  to  be  the  subjects  of  trades-marks ; 
and  it  has  been  held  that  a  mere  *^  product  of  nature  "  could 
not  be  protected  by  a  trade-mark,  (^aa) 

A  trade-mark  may  be  defined  as  a  name  or  device  used  by 
a  seller  in  connection  with  goods  sold  by  him,  to  indicate 
that  they  are  made  by  him,  or  that  he  has  some  exclusive 
right  to  sell  them,  and  thus  to  secure  to  him  the  profits  arising 
from  the  peculiar  character  of  the  goods  bearing  that  mark. 

The  right  to  be  protected  in  the  use  of  trade-marks,  by 
which  we  mean  the  rule  of  law  which  prohibits  the  false 
assumption  by  a  stranger  of  such  a  name  or  device,  or,  as  it 
is  called  in  the  earliest  case  on  the  subject,  such  a  mark^  is 
very  ancient.  The  first  case,  so  far  as  we  can  learn  from  the 
reports,  occurred  in  22  Eliz.  or  32  Eliz.  It  is  mentioned 
by  Doddridge,  J.,  in  Popham's  Reports,  (()  and  again  by  the 
same  judge,  in  a  report  of  the  same  case  in  Croke.  (c)     Our 

when  used  by  other  persons,  or  which  tion  on  the  case  was  brought  in  the 

is  the  same  as  or  closely  resembles  a  Common   Pleas   by  a   do&ier,  thai 

mark  already  registered.  whereas  he  had  gained  great  reputation 

§  80  treats  of  eyidence  of  registration,  for  his  making  of  his  cloth,  by  reason 

Ac.,  in  a  trade-mark  suit.  whereof  he  had  great  utterance,  to  his 

§  81  gires  authority  to  Commissioner  great  benefit  and  profit ;  and  that  he 

to  make  rules  and  reflations,  &c.  used   to  set   his  mark  to   his  doth, 

§  82.    Person  making  firaudulent  ap-  whereby  it  should  be  known  to  be  his 

plication  for  registry,  making  frandu*  doth ;  and  another  dothier,  perceiving 

knt  entries,  &c.,  tiable  in  damages  to  it,  used  the  same  mark  to  his  ill-made 

any  person  injured  thereby.  doth,  on  purpose  to  deceive  him  ;  and 

§  88.     "  Nothing  in  this  act  shall  It  was  resolved  that  the  action  did  weU 

prevent,  lessen,  impeach,  or  avoid  any  lye." 

remedy  at  law  or  m  equity  which  any  (c)  Southern  v.  How,  Cro.  Jac.  471. 

party  aggrieved  by  any  wrongful  use  ''Doderidge  cited  a  case  to  be  adjudged, 

of  any  trade-mark  might  have  had  if  88  Eliz.,  in  the  Common  Pleas.     A 

tliis  act  had  not  been  passed."  clothier  of  Gloucestershire  sold  veiy 

§  84.    No  action  shall  be  maintained  good  doth,  so  that  in  London,  if  they 

under  this  act  by  any  person  claimlos  saw  any  doth  of  his  mark,  they  would 

a  trade-mark  "  which  is  used  or  claimed  buy  it  without  searching  thereof;  and 

in  any  unlawful  business,  or  upon  any  another  who  made  ill  cloth  put  his 

article  which  is  injurious  in  itself,  or  mark  upon  it  without  his  privity;  and 

upon  any  trade-roark  which*  has  been  an  action  upon  the  case  was  brought 

fraudulently  obtained,   or  which    has  by  him  who  bought  the  cloth,  for  this 

been  formed  and  used  with  the  design  deceit ;    and  adjudged  maintainable." 

of  deceiving   the   public  in  the  pur-  Com.  Dig.  Action  on  tlie  case  for  Deoeil 

chase  or  use  of  any  article  of  merchan-  A.  9,  thus  dtes  the  same  case  firom  Cro. 

iise."  Jac. :  ''  So  (i.e.,  an  action  will  lie)  if  a 

[aa]  Hence  the  rights  of  a  trade-  clothier  sell  bad  cloths,  upon  which  he 

mark  were  refused  to  "  Congress  Wa-  put  the  mark  of  another  who  made 

ter,"  in  Congress  and  Empire  Spring  good  cloths."    The  same  case  is  also 

Co  V  High  Rock  Congress  Spring  Co.  reported  in  2  RoUe,  28,  where,  after 

57  Barb.  526.  stating  that  it  was  held  that  an  action 

(h)  Southern  v.  How,  Popham,  144.  on  the  case  lay  against  the  clothier, 

"Doderidge  said,  that»  22  Eliz.,  an  ac-  the  reporter  says;  "but  Mr.  Justice 
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notes  will  show  that  Doddridge's  words  are  reported  in  the 
two  books  quite  differently.  As  given  in  Popham,  they 
would  leave  it  uncertain  whether  the  action  were  brought  by 
one  whose  trade-mark  had  been  fialsified,  or  by  a  purchaser 
who  had  been  deceived  by  this  falsification  and  led  by  it  to 
purchase  goods  of  inferior  quality.  But,  as  reported  in 
Cro.  Jamesi — and  it  must  be  the  same  case,  although  Popham 
dates  it  ten  years  earlier  than  Croke,  and  the  name  of  it  is 
given  by  neither, — it  is  certain  that  the  action  was  case  on 
the  deceit,  and  was  brought  by  the  purchaser  of  the  goods. 
This  is  important,  as  showing  that  the  foundation  of  the 
law  of  trade-marks  was  not  a  property  in  them  by  the  trader, 
but  the  injury  to  the  purchaser  of  the  goods  caused  by  the 
fcaudulent  falsification  of  the  mark. 

A  trade-mark  may  be  a  device  or  symbol  which  may  be  in 
itself  meaningless,  or  it  may  as  a  descriptive  word  indicate 
the  origin,  nature  and  character  of  the  chattel,  or  it  may  con- 
sist of  the  name  of  a  person  together  with  some  device.  In 
these  respects,  they  are  of  indefinite  variety.  The  essential 
point  is,  that  it  should  be  used  to  designate  the  true  origin 
and  ownership  of  the  article  to  which  they  are  affixed,  (d) 
Whatever  they  are,  whether  names,  words,  figures  or  sym- 
bols, if  they  do  not  relate  to  or  indicate  the  origin  and  the 
ownership  of  the  article,  but  are  intended  only  to  express 
their  name  or  describe  their  quality,  they  are  not,  properly 
speaking,  trade-marks,  (e)     If,  however  any  one  invents  a 

Doddridge  did   not   saj  whether   the  The  Brooklyn  White  Lead  Co.  v.  Mes- 

■ction  was  brought  hy  the  dothier  who  ury,  26  Barb.  419. 

ongaaXkj  had  the  mark,  or  by  the  Ten*  {e)  See  cases  cited  in  note  {d).    In 

dee,  but  $emble  que  gist  vur  U  vendee,**  Town  v.  Stetson,  6  Abb.  Pr.  (w.  b.)  21S, 

{d)  Fetridge  v.  Wells,  4   Abb.  Pr.  protection  was  sought  for  the  name 

144;    Stokes  v.  Landgraff,  17  Barb.  "Desiccated  Codfish,"  but   this  was 

606 ;  Amoskeag  Man.  Co.  v.  Spear,  2  held  a  mere  term  of  description,  and  an 

Sandf.  Sup.  Ct.  609 ;  Corwin  v.  Daly,  injunction  was  refused.    So  in  Wolfe 

7  Bosw.  222;  Falkinburg  v.  Lucr,  86  v.  Goulard,  18  How.  Pr.  64,  the  name 

CaL  64 ;  Newman  r.  Airord,  49  Barb.  **  Schiedam    8chnai)ps  "   was  refused 

688 ;    filley  v.  Fassett,  44  Mo.  168 ;  protection  for  a  similar  reason ;  while 

Ferguson  tr.DaTol  Biills,  2  Brews.  816 ;  m  Corwin  v.  Daly,  7  Bosw.  222,  the 

Dixon  Crucible  Co.  v,  Guggenheim,  2  words  "  Club-House,"  applied  to  gin, 

Brews.  821.    The  name  of  a   place  was  considered  indicative  of  quauty 

where  goods  are  manufactured  may  be  only,  and,  as  such,  not  capable  of  exclu* 

adoptea  as  a  trade*mark,  as  against  a  sire  appropriation  as  a  trade-mark.    In 

person  living   in  another  place.  New-  this  case,   Jud^   RoberUon,  after   an 

man  v.  Alvord,  49  Barb.  688,  bat  not  elaborate  exammation  of  the  author!- 

against  one  living  in  the  same  place,  ties,  in  which  he  shows  that,  in  many 
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uew  word  to  designate  an  article  made  by  him,  he  may  obtain 
an  excludve  right  to  it  as  his  txade-mark,  although  the  word 
indicates  the  nature  or  composition  of  the  article.  (e«)  This 
principle  has  been  adopted  in  England,  although  held  not  to 
apply  where  the  article  is  patented,  as  the  name  then  be- 
comes identified  with  the  goods.  («f )  Altfiough  words  in 
common  use  and  not  of  themselves  denoting  ownership  or 
origin  cannot  generally  be  appropriated,  it  has  been  held  that 
where  the  use  imparted  a  new  attribute,  meaning,  or  office 
to  the  word,  in  no  way  trenching  upon  any  previous  use  or 
purpose  to  which  it  had  been  applied,  it  might  be  adopted  as 
a  trade-mark,  (e^) 

Some  difficulty  has  been  found  in  applying  the  genera] 
rule  above  stated.    If  a  man,  by  greater  care,  skill  or  hon- 

cases  where  injunctions  were  granted,  fi^m  cocoa  and  oil.  So  in  Caswell  v. 
the  Imitation  was  in  the  manner  and  Daris,  4  Abb.  Pr.  (n.  b.)  6,  the  term 
form  of  presenting  the  words,  and  not  "  Ferro-phosphorated/'  forming  a  part 
merely  in  the  use  of  the  words  them-  of  the  name  of  a  medicine,  was  pro- 
selves,  concludes  by  saying :  "  None  of  tected  as  being  a  new  word,  although 
the  cases  enumerated  impugn  the  doc-  it  indicated  the  ingredients  of  which 
trine,  that  names  having  a  definite  and  the  article  were  composed.  In  Davis 
established  meaning  in  the  language,  v.  Kendall,  2  R.  I.  569,  the  name  of 
which  do  not  indicate  ownership  or  ori-  the  plain tijQT's  medicine,  **  Vegetable 
gin,  or  something  equivalent,  cannot  be  Pain-killer,"  was  held  a  good  trade- 
appropriated  by  one  so  as  to  exclude  a  mark.  So  of  a  new  combination  of 
similar  use  by  others."  See  also  Binin-  words  forming  the  name  of  a  news- 
ger  v.  Wattles,  28  How.  Pr.  206;  GUlott  paper.  Matsell  o.  Flanagan,  2  Abb. 
r.  Esterbrook,  47  Barb.  465 ;  The  Leath-  Pr.  (n.  s.)  459.  See  also  Wolfe  v, 
er  Cloth  Co.  v.  The  American  Leather  Goulard,  18  How.  Pr.  64.  But  in 
Cloth  Co.  11  H.  L.  C.  523;  Liebig's  Fetridge  v.  WeUs,  4  Abb.  Pr.  144,  the 
Extract  of  Meat  Co.  v.  Hanbury,  17  L.  doctrine  laid  down  in  Burnett  v.  Phalon, 
T.  Rep.  (n.  B.)  298.  But  in  Braham  v.  is  considered  as  doubtM  in  point  of 
Bustard,  1  Hem.  &  M.  447,  the  defend-  principle.  The  plaintiff  gave  his  book- 
ants  were  restrained  from  using  the  store  the  name  of  "  Antiquarian  Book- 
word  "  Excelsior,"  as  applied  to  a  par-  store,"  and  used  this  name  in  his 
tlcular  kind  of  soap.  And  see  Board-  advertisements  and  business  transac- 
man  v.  Meriden  Britannia  Co.  85  tions.  Held,  that  he  had  no  exdusive 
Conn.  402.  right  to  it  as  a  trade-mark.    Choynski 

lee)  In  Burnett  v.  Phalon,  9  Bosw.  v.  Cohen,  89  Cat.  601. 
192,  the  court  say :  "  Every  man  has  a        («/')  In  an  English  case,  where  an 

right  to  the  reward  of  his  skill,  his  inventor  had  for  many  years  called  hit 

energy,  and  his  honest  enterprise,  and  manufacture  "  The  Ori^^nal,"  another 

when  he  has  appropriated  as  nis  trade-  manufacturer    was    eiv)oined    against 

mark  letters  combined  into  a  word  be-  using  that  word.    Toung  v.  MacRae, 

fore  unknown,  and  has  used  that  word,  9  Jur.  (k.  s.)  822. 
and  long  published  it  to  the  world  as        {eg)  Messerole  v.  Tynberg,  4  Abb. 

his  adopted   trade-mark,   he   has  ao-  Pr.  |k.  s.)  469;  Newman  r.  Alvord,  49 

quired  rights  in  it  which  the  courts  Barb.  588 ;  Barrows  v.  Knight,  6  R.  I, 

will  protect."    In  this  case  the  word  in  484 ;   Howard  v.  Henriques,  8  Sand, 

question  was  the   word  *'  Cocoaine,"  Ch.  725 ;  Mc Andrew  o.  Bassett,  10  Jur. 

which  had  been  invented  by  the  plain-  (v.  8.)  492.    In  all  these  cases  proper 

tiff,  and  applied  by  him  to  a  peculiar  names,  either  of  men  or  of   plaoes. 

preparation  for  the  hair,  made  in  part  were  used  as  trade-marks. 
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estj  makes  a  certaio  article  better  than  others  make  it,  and 
informs  all  purchasers  by  a  mark  on  the  article  that  it  is  of 
his  make,  a  purchaser  who  wishes  to  buy  that  article  must 
not  be  cheated  into  buying  anothei  article,  by  some  one  who 
£Edsely  puts  upon  it  the  mark  used  by  the  maker  to  designate 
his  work.  And  if  the  maker  profits  by  his  reputation,  and 
puts  the  mark  to  secure  this  profit,  he  must  not  be  cheated 
out  of  it. 

But  if  a  maker  chooses  to  assert  that  his  wares  are  of  ex- 
traordinary excellence,  and  puts  a  label  on  them  simply 
expressing  this,  as  ^^  extra  superfine  all-wool  broadcloth," 
another  may  say  his  cloth  is  quite  as  good,  and  assert  this  by 
affixing  to  them  the  very  same  label ;  and  the  purchaser  must 
look  out  for  himself.  The  distinction  is  this :  the  law  does 
not  undertake  to  guard  any  one  against  or  give  him  compen- 
sation for  the  inferior  quality  of  the  goods  he  buys ;  it  says 
to  him  caveat  emptor;  he  must  ascertain  for  himself  the 
quality  of  the  goods,  or  take  a  warranty.  But  the  law  will 
protect  him  against  the  deception  which  would  cause  him  to 
buy  a  certain  article  when  he  supposed  he  was  buying  and 
paying  for  a  different  article.  If  A  has  a  high  reputation 
for  making,  we  will  say,  gloves,  and  B  sells  to  C  other 
gloves,  falsely  asserting  that  they  were  made  by  A,  it  might 
be  that  C  would  have  his  remedy  for  the  fraud ;  but  it  is 
certain  that  A  would  be  without  remedy,  unless  he  had  the 
practice  of  placing  a  definite  mark  upon  his  own  gloves  by 
which  they  might  be  known  and  recognized  as  of  his  manu- 
fa<;ture,  and  in  that  way  distinguished  from  all  others,  and 
this  mark  were  falsified  by  B.  Such  a  mark  would  be  A's 
trade-mark.  It  must  be  intended  by  him  as  his  trade-mark, 
and  known  and  recognized  as  such.  And  the  fraud,  for 
which  he  has  his  remedy,  consists  in  the  use  by  another  of 
this  mark,  for  the  purpose  of  deception,  or  in  such  a  way  as 
to  lead  to  deception. 

The  legal  test  must  always  be.  Did  the  mark  itself  ascribe 
the  manufacture  to  him  who  used  the  mark  ?  It  might  be 
that  a  mark  would  do  this,  or  might  after  a  while  become 
capable  of  doing  this,  because  of  the  general  recognition  of 
this  meaning,  although  it  contained  no  name  nor  initials  nor 
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other  indication  of  a  name.  But  such  cases  must  be  rare ; 
if  a  man  used'a  mark  which  in  no  way  referred  to  him,  the 
reasonable  presumption  would  be  against  his  intention  to 
mark  the  thing  in  that  way  as  his  own,  (/)  But  it  would 
seem  to  be  now  weU  settled  by  the  decisions,  that  any  arbi- 
trary symbol,  though  in  itself  meaningless,  may  be  adopted 
as  a  trade-mark,  if  it  has  never  before  been  applied  to  a 
similar  purpose.  (^)  The  safest  course  is  to  foUow  the 
custom  which  is  now  nearly  if  not  quite  uniyersal ;  and  that 
is,  to  connect  with  a  mark  a  name  or  designation  which  should 
connect  the  thing  bearing  the  mark,  with  the  man  who  uses 
the  mark. 


SECTnoN  n. 

OF  THE  BIGHT  WHICH  A  TBADE-HABK  SE0X7BBS. 

The  law  of  trade-marks  was  originally  founded  upon  the 
fraud  of  him  who  used  them  falsely,  and  upon  that  fraud  as  prac- 

(/)  "  The  moment/'  says  Judge  Rob-  be  a  question  for  the  jury,  whether  the 

€ftson,  "  that  the  straight-forward  and  goods  bearing  that  mark  were  known 

simple  mode  of  indicating  ownership  by  the  public  as  the  manafiictore  of 

by  the  owner's  name,  is  abandoned,  the  the  plaintiff. 

burden  is  thrown  upon  the  complaining  {a)  Thus,  in  Gillott  v.  Esterbrook, 
party  of  showing  that  the  designation  47  Barb.  466,  the  number  308,  used  as 
useo  does  not  mean  something  relating  a  trade-mark  on  pens,  was  protected, 
to  the  quality  of  the  article,  or  some  In  Harrison  r.  Taylor,  11  Jur.  (m.  s.) 
other  attribute."  Corwin  v.  Daly,  7  408,  the  figure  of  an  ox  was  placed  by 
Bosw.  222.  So  Hobbs  v.  Francais,  19  the  plaintiffs  on  the  boxes  of  mustard 
How.  Pr.  667.  On  the  other  hand,  in  put  up  bv  them,  and  hdd  a  good  trade- 
Williams  V.  Johnson,  2  Bosw.  1,  Judge  mark.  In  Rdleston  r.  Edleston,  9  Jar. 
Woodruff  says  :  "  If  the  plaintiffs  had  (n.  s.)  479,  the  figure  of  an  anchor 
chosen  to  stamp  their  soap  with  some  was  used  to  designate  the  plaintiffs 
impression  havmg  no  other  meaning  iron.  And  in  Kinahan  v.  Bolton,  16 
than  to  distinguish  their  manufacture  &ish,  Ch.  76,  the  letters  L.  L.  used 
from  that  of  others,  and  had  given  it  to  designate  a  particular  brand  of 
out  as  their  mark,  and,  by  this  discrim-  whiskey,  were  considered  a  good 
ination,  soap  of  their  manufacture  had  trade-mark,  although  the  plaintifis  al- 
acquired  reputation  and  sale,  they  ways  placed  their  own  name  upon 
would  be  plainly  entitled  to  proteo-  their  labels  In  addition.  See  also, 
tion."  And,  in  this  case,  it  was  con-  Motley  v.  Downman,  8  My.  &  Cr.  1 ; 
sidered  a  proper  question  for  a  jury.  Hall  v.  Barrows,  10  Jur.  (k.  8.)  66; 
whether  the  words  "  Genuine  Yankee"  Cartier  v.  Carlile,  8  Jur.  (n.  b.)  188; 
had  been  used  by  the  plaintiffs  to  des-  Ransome  v,  Bentall,  8  L.  J.  (n.  s.)  Ch. 
ignate  ownership,  or  merely  as  words  161 ;  Mc Andrew  o.  Bassett,  10  Jur.  (w. 
of  quality.  So  in  Barrows  v.  Knight,  .  8.)  492;  Messerole  v.  Tynberg,  4  Abb. 
6  R.  I.  484,  plaintifis  claimed  a  trade-  Pr.  (n.  8.)  469 ;  Davis  v.  Kendall,  2  H. 
mark  in  the  words,  "Roger  Williams  I.  669;  Dale  v.  Smithson,  12  Abb.  Pr. 
Long  Cloth,"  as  applied  to  goods  of  287 ;  Seizo  v.  Provezende,  Eng.  £q. 
their  manufacture,  and  it  was  held  to  Rep.  1  Ch.  Ap.  192. 
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tised  on  the  buyer.  It  was  a  second  and  a  distinct  step  which 
extended  this  law  to  the  fraud  practised  on  the  seller.  By 
this  step  it  protected  him  against  the  injury  sustained  by  him 
from  the  use  by  another  of  his  tradc'^mark,  and  this  is  the 
principle  of  the  recent  statutory  provision.  It  protects  him 
in  the  enjoyment  of  a  right  which,  even  at  common  law, 
came  very  near  to  being  a  right  of  property.  No  one  has  ever 
doubted  that  the  exclusive  right  secured  by  a  patent  or 
copj-right  is  regarded  in  law  as  a  property.  And  now  the 
same  statute  which  regulates  patents  and  copyrights  includes 
trade-marks,  and  makes  the  exclusive  right  to  use  a  trade-mark 
analogous  at  least  to  that  secured  by  patent  or  copyright,  and 
a  right  of  property,  or  something  very  like  that  right. 

Although  the  statute  has  now  come  in  aid  of  the  common 
law  in  the  matter  of  trade-marks,  the  earlier  adjudication  on 
the  nature  of  the  right,  or  the  property,  has  not  lost  its 
interest  nor  its  usefulness.  And  we  give  the  leading  cases 
on  this  subject  in  our  notes,  (gg) 

igg)  This  qaestion  was  fully  dis-  the  court  ibr  the  correction  of  errors,  tlM 
eoMed,  and  finally  settled  in  ttie  several  decree  was  affirmed.  2  Sandf.  Cti.  611. 
cases  of  Taylor  v.  Carpenter,  in  the  Cir-  In  another  suit  between  the  same  par- 
cult  Court  of  the  United  States,  and  in  ties  in  the  United  States  Circuit  Court 
the  Court  of  Chancery  in  New  York.  The  in  Massachusetts,  Story  ^  J.,  said:  "It 
plaintiffs,  citizens  of  England,  were  is  suggested  that  the  plaintiffs  are 
manufacturers  of  thread,  which  was  aliens.  Be  it  so.  But  in  the  courts 
largely  exported  to  the  United  States  and  of  the  United  States,  under  the  Consti- 
had  there  gained  a  valuable  reputation,  tution  and  laws,  they  are  entitled  to 
The  defendant,  a  citizen  of  Massachu-  the  same  protection  of  their  rights  as 
■etts,  also  a  manufacturer  of  thread,  citizens.  There  is  no  difference  be- 
had  been  in  the  habit  of  placing  upon  tween  the  case  of  a  citizen  and  that  of 
his  own  thread  labels  marked  with  the  an  alien  friend  when  his  rights  are 
plaintiff's  name,  and  in  every  respeot  openly  violated."  8  Story  C.  C.  Rep. 
closely  imitating  those  used  by  the  468.  Finally,  in  an  action  on  the  case 
plaintiff  upon  his  own  goods.  One  of  for  damages  between  the  same  parties, 
the  principal  gprounds  of  defence  relied  Judge  Woodbury y  after  an  able  examina- 
<m  was  that  tfie  plaintiffs,  being  aliens,  tion  of  the  rights  of  aliens  in  the  courts 
had  no  right  to  a  trade-mark  in  this  of  the  United  States,  confirmed  the 
country  which  an  American  court  doctrine  laid  down  by  Judge  Story  and 
would  protect.  But  Chancellor  Wal-  Chancellor  Walworth,  2  Wood.  &  M. 
worth  said:  "The  fact  that  the  com-  1.  So  Coates  v.  Holbrook,  2  Sandf. 
plainants  are  subjects  of  another  ^ov-  Ch.  686 ;  Gillott  v.  Esterbrook,  47 
emment,  and  the  defendant  is  a  citizen  Barb.  466 ;  Clark  v.  Clark,  26  Barb. 
of  the  United  States,  as  stated  in  the  76.  The  English  case  of  Delondre  9. 
answer,  cannot  alter  the  rights  of  the  Shaw,  2  Sim.  Ch.  237,  has  been  thought 
parties  or  deprive  the  complainants  of  to  maintain  an  opposite  doctrine ;  but 
the  favorable  interposition  of  the  court,  the  point  actually  decided  in  that  case 
If  those  rights  have  been  violated  by  was  that  the  court  would  not  protect 
the  defendant.  So  far  as  the  subject-  the  copyright  of  a  foreigner,  and  on  the 
matter  of  the  suit  is  concerned,  there  is  question  of  trademark  no  opinion  waa 
no  difference  between  citixens  and  given.  Later  English  cases  uUly  adopt 
'11  Paige  292.    On  appeal  to  the  views  expressed  by  the  AmeiioMi 
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SECTION  m. 

WHO  MAY  HAVE  A  'TBADE-MABK. 

We  do  not  see  that  the  statute  determines  this.  It  only 
provides  that  our  own  citizens  and  certain  aliens,  if  they 
"  are  entitled  to  the  exclusive  use  of  any  lawful  trade-mark, 
or  who  intend  to  adopt  and  use  any  trade-mark  for  exclusive 
use  within  the  United  States,"  may  be  protected  in  such  use 
by  using  the  means  indicated.  As  any  one  may  buy,  and 
any  one  may  sell,  there  would  seem  to  be  no  exception  to  the 
rule  that  every  one  who  makes  and  sells  a  particular  article 
may  put  his  trade-mark  upon  it,  and  have  his  rights  therein 
respected  by  all  persons.  Hence  our  courts  have  heretofore 
protected  aliens  equally  with  citizens ;  and  they  have  done 
this  without  reference  to  the  question  whether  the  cotintry 
to  which  the  alien  belongs  protects  a  similar  right  in  our 
citizens  who  may  be  there,  on  the  ground  that  this  protection 
of  the  manufacturer's  trade-mark  is  the  protection  of  the 
community  against  &aud ;  and  that  it  is  equally  the  duty  of 
our  own  courts  to  give  this  protection  to  our  own  community, 
whether  another  government  does  or  does  not  protect  its 
own  community.  (A) 

The  recent  statute,  however,  expressly  confines  the  right 
to  citizens  of  foreign  countries  which,  "by  treaty  or  conven- 
tion, afford  similar  privileges  to  citizens  of  the  United  States." 
It  would  seem,  therefore,  not  to  be  enough  if  the  courts  of 
that  foreign  country  gave  our  citizens  that  protection,  in  the 
absence  of  treaty  or  convention. 

courts.    Thus,  in  The  Collins  Co.  v.  So  The  Collins  Co.  ».  Cowen,  8  E»j  A 

Brown,  8  Kay  &  J.  428,  in  which  the  J.  428;  Farina  v.  SilTerlock,  89  Eng. 

plaintiffs  were  American  citizens,  Vice-  L.  &  £q.  677 ;  Cartier  v,  Carlile,  8  Jar. 

Chancellor    Wood,  after  showing  that  (k.  8.)  188. 

the  question  in  these  cases  is  one  of  (h)  Taylor  v.  Carpenter,  2   Sandf. 

fraud,  says:  "Any  fraud  may  be  re-  Ch.    608,    8    Story   C.   C.   Rep.  460, 

dressed  in  the  country  in  which  it  is  2  Wood.  &  M.  1 ;  The  Collins  Co.  v, 

committed,  whatever  be  the  country  of  Brown,  8  Kay  &  J.  428 ;  The  Collint 

the  person  who  has  been  defrauded."  Co.  v,  Cowen,  8  Kay  &  J.  428. 
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Can  one  who  is  only  the  seller  of  the  goods,  place  on  them 
his  own  trade*mark,  and  claim  protection  for  it  ? 

It  is  primarily  and  essentially  the  right  of  the  manufao- 
turer  only.  But  it  would  seem,  from  authority,  from  prac- 
tice, and  for  good  reasons,  lawful  for  one  who  is  only  a  seller 
to  possess  this  right  by  derivation  from  the  manufacturer. 
We  do  not  mean  by  transfer  or  assignment, — for  that  ques* 
tion  will  be  considered  presently ;  but  by  some  arrangement 
or  connection  with  the  manufacturer,  whereby  the  seller  iA 
made  the  representatiye  of  the  manufacturer  in  this  re- 
spect. (%)  It  seems  plain  that  one  who  buys,  from  a  domestic 
or  foreign  manufacturer,  certain  goods  which  the  manufac- 
turer sells  as  readily  to  any  one  else,  cannot  put  his  own 
mark  on  them,  and  by  force  thereof  claim  to  be  the  only 
seller  of  those  goods.  But  if  a  manufacturer  —  we  will  say 
of  gloves,  in  Paris — has  acquired  an  extensive  reputation  by 
the  excellence  of  his  goods,  and  arranges  with  a  merchant  in 
New  York  that  the  goods  shall  be  sold  to  him,  and  to  no  one 
else  in  this  country,  that  merchant  would  have  a  right  to  call 
himself  the  exclusive  importer  of  these  goods,  and  to  indicate 
this  by  the  use  of  the  manufacturer's  trade-mark,  or  his 

(t)  Walton  V.  Crowley,  8  Blatchf.  C.  the  groand,  that  the  complainant  has  a 
C.  Rep.  440.  In  this  case  the  plaintifls  Taiuable  interest  in  the  good-will  of  his 
were  by  an  arrangement  with  the  Eng-  trade  or  business ;  and  that  having 
Ush  manafactnrers  the  sole  importers  appropriated  to  himself  a  particular  li^ 
of  the  goods  to  which  they  affixed  their  bei  or  sign  or  trade-mark,  indicating  to 
own  trade-mark.  It  was  obiected  that  those  who  gire  him  their  patronage 
the  manufacturers  should  have  been  that  the  article  is  manufactui^  or  sold 
made  parties  to  the  bill,  but  the  objec-  by  him,  or  by  his  authority,  or  that  he 
tion  was  overruled,  and  the  court  said :  carries  on  business  at  a  particular 
"  The  party  whose  interests  are  direct-  place,  he  is  entitled  to  protection 
ly  aflfected  by  the  wrong  is  entitled  to  against  a  defendant  who  attempts  to 
proceed  in  his  own  name  to  procure  its  pirate  upon  the  good-will  of  the  plain- 
snppression,  and  the  person  for  whom  tiff's  friends  or  customers,  or  the  pa- 
goods  are  manoikctured  has  the  same  trons  of  his  trade  or  business,  by  saihng 
legal  right  to  affix  and  maintain  a  spe-  under  his  flag  without  his  authority  or 
dal  trade-mark  as  the  manufacturer  consent."  See  Taylor  v.  Carpenter, 
himself."  In  Partridge  v.  Menck,  2  2  Sandf.  Ch.  608;  Amoskeag  Manuf. 
Bandf.  Ch.  625,  Chancellor  Waiworth  Co.  v.  Spear,  2  Sandf.  S.  C.  599;  Diz- 
says :  "  The  question  in  such  cases  is,  on  Crucible  Co.  v.  Guggenheim,  2 
■ot  whether  tiie  complainant  was  the  Brews.  821 ;  Lockwood  v.  Bostwick, 
original  inventor  or  proprietor  of  the  2  Daly,  521.  One  may  bring  a  suit  in 
article  made  by  him,  and  upon  whfch  his  own  name  for  the  infringement  of  a 
he  now  puts  his  trade-mark,  or  whetln  trade-mark,  although  others  are  also 
er  the  article  made  and  sold  by  the  de-  interested  in  the  mark.  Dent  v.  Tur- 
fendant  under  the  complainant's  trade-  pin,  2  J.  &  H.  189 ;  Hhie  v.  Larl« 
mark  is  an  article  of  the  same  quality  10  Jur.  106. 
or  value ;  but  the  court  proceeds  upon 
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own,  or  by  both  united  into  one.  This  would  not  prevent 
any  person  who  coold  get  these  goods  in  Europe  from  bring- 
ing them  here,  or  selling  them  here  as  those  very  gloves,  (/) 
But  he  would  have  no  right  to  assume  the  trade-mark  which 
indicated  that  he  \fas,  by  an  arrangement  with  the  manu£eu>- 
turer,  his  exclusive  representative  in  this  coimtry,  and  which 
therefore  gave  to  the  buyer  an  authorized  assurance  that  he 
was  buying  the  goods  he  desired  to  buy. 

A  question  has  been  raised,  in  one  case  at  least,  whether 
this  trade-mark  right  may  not  be  connected  in  some  way  with 
a  certain  place,  (k)    The  case  is  peculiar  in  its  facts,  nor  does 

(j)  Samuel  v.  Burger,  4  Abb.  Pr.  works,  the  goods  made  there  acquired 
88.  The  plaintiff  in  this  case  had  pur-  an  extraordinarv  yalue,  it  was  an  ex- 
chased,  from  one  Brindle,  a  watch-  traordinary  value  which  attached  to 
maker  of  extensive  reputation,  the  ex-  the  premises  on  which  the  works  were 
elusive  right  to  stamp  Brindle's  name  earned  on ;  and,  no  doubt,  when  the 
upon  watches  of  the  plaintiff 's  own  owner  came  to  dispose  of  the  works 
manufacture.  The  defendants  ofibred  again,  the  circumstance  of  the  reputa- 
for  sale  watches  made  by  Brindle  him-  tion  which  the  manufacture  of  these 
self,  and  stamped  with  his  name.  An  works  had  acquired,  would  enable  him 
injunction  to  prevent  such  sales  was  to  dispose  of  them  on  more  ad  van- 
prayed  for,  but  was  refused,  the  court  tageous  terms.  The  real  question  is, 
saying  that  "  the  rule  of  law  invoked  whether  the  plaintiffs  have  acquired  a 
by  the  plaintiffs  might  well  have  been  right  to  prevent  other  subsequent 
claimed  by  the  defendants  as  applicable  tenants  of  the  works  at  Carmarthen 
to  them,  but  would  not  at  all  avail  the  from  using  a  .mark  which  it  is  clear 
plaintiff^,  who  could  not  call  upon  the  was  originallv  derived  from  those 
court  to  aid  them  in  passing  off  the  works ;  for  although  they  were  not 
watches  made  by  them  as  those  manu-  called  the  M.  C.  works,  yet  the  per- 
factured  by  Brindle."  sons  carrying  on  the  manufacture  ot 

{k)  Motley  V.  Downman,  8  My.  &  tin  plates  at  them  have  always  used 

Cr.  1.    The  facts  of  the   case   were  the  mark  M.  C.    A  question  somewhat 

these.    The  boxes  of  tin  plates  made  similar  arose  in  the  case  of  Woodward 

at  the  Carmarthen  Works'  were  for  a  v.  Lazar,  21   Cal.  448.     The  plaintiff 

long  series  of  years  distinguished  by  had  leased  a  lot  of  land  in  San  Fran- 

the  brand  M.  C.    The  plaintiff,  while  cisco,  on  which  he  erected  a  building, 

lessee  of  the  works,  used  this  mark  as  which  he  used  as  a  hotel,  under  the 

his  predecessors  had  done,  and  subse-  name  of   the  "  What-Cheer  House." 

quently  removing  his  manufactory  to  Subsequently  he  purchased  an  a(J|join- 

other  works,  at  a   distance  of  forty  ing  lot,  upon  which  he  erected  a  larger 

miles,  continued  to  use  the  same  mark  building,  and  for  a  time  occupied  both 

upon  the  plates  manufactured  at  the  buildings  as  the  What-Cheer  House, 

latter  place-     For  some  years  the  Car-  having,  however,  removed  the  sign  to 

marthen  Works  remained  unoccupied,  the  larger  building.   Soon  after,  he  sur- 

but  afterwards  the  defendants,  styling  rendered  the  leased  lot,  and  continued 

themselves  the   M.  C.  Tin  Plate  Co.  the  business  under  the  same  name  in 

having  taken  a  lease  of  the  works,  car-  the  building  last  erected.    The  defend- 

ried  them  on,  and  branded  their  boxes  ant  having  purchased  the  first-named 

with  the  mark  M.  C.    An  injunction  lot  and  building,  onened  a  hotel  under 

was  obtained  against  the  defendants,  the  name  of  the  "  Original  What-Cheer 

but  on  appeal  it  was  dissolved  by  Lord  House,"  but   was    restrained   by  the 

Chancellor  Cottenhatn,  who  said :  "  If  court  from  the  further  use  of  that  name, 

by  the  successful  manufacture  of  the  It  would  seem  that  where  the  value  of 

persons    who    had   carried    on   these  a  manufactured  article  is  mainly  owing 
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it  settle  the  legal  questions  which  arise  in  it.  We  are  unable 
to  see  any  good  reason  for  enlarging  or  qualifying,  by  any  ref- 
erence to  place,  the  right  which  belongs  to  the  manufacturer, 
to  protect,  by  his  trade-mark,  the  public  against  deception, 
and  secure  to  himself  the  advantage  he  has  gained  by  the 
greater  excellence  of  his  work. 

We  exhibit  in  our  notes  some  cases  showing  that  the  law 
of  trade-marks,  or,  at  leaat,  analogous  principles,  have  been 
extended  beyond  manufactured  articles  (to  which,  at  first 
and  for  a  long  time,  they  were  confined),  to  such  things  as 
omnibuses,  places  of  amusement,  hotels,  publishers  of  period- 
icals, and  the  like.  The  only  good  reason  on  which  this 
extension  can  rest,  would  seem  to  be  that  it  is  only  an  exten- 
sion of  protection  to  the  public  against  fraud,  (l) 

to  the  superior  quality  of  the  hiw  ma-  the  bed  or  quarrr ;  and  he  understands 
terial  of  which  it  is  made ;  as,  for  in-  that  the  article  tnus  labelled  by  tlie  de- 
stance,  where  ore  dug  at  a  particular  fendants  is  the  genuine  article,  which 
place  produces  a  superior  quality  of  he  has  long  known  and  used."  The 
iron,  and  the  product  is  known  by  a  injunction  was  granted,  and  oh  appeal 
particular  trade-mark,  that  that  mark  the  decree  was  affirmed.  49  Barb.  &88. 
might  become  inseparably  connected  See  Hall  v.  Barrens,  9  Jur.  (n.  8.)  482; 
wiSi  the  place,  and  not  follow  the  10  Jur.  (n.  a.)  55.  But  such  a  trade- 
original  user  to  another  place.  This  mark  could  not  be  appropriated  as 
view  may  hare  influenced  the  decision  against  another  inhabitant  of  the  same 
of  the  court  in  the  case  of  Motley  v.  place.  The  Brooklyn  White  Lead  Co. 
Downman.  In  the  case  of  Newman  v.  r.  Masury,  25  Barb.  416.  But  see 
AlTord,  85  How.  Pr.  108,  the  plaintiffs,  Stokes  v.  Landgraff,  17  Barb.  608. 
living  in  Akron,  N.  Y.,  were  makers  of  (/)  In  Knott  v.  Morgan,  2  Keene, 
water  lime,  and  their  products  were  218,  the  plaintiffs  were  proprietors  of  a 
widely  known  in  the  market  by  the  line  of  omnibuses,  under  the  name  of 
name  of  Akron  water  lime.  The  de-  the  London  Conveyance  Co.  The  de- 
fendants, living  in  Onondaga,  a  distant  fendants,  owners  of  a  rival  line,  adopted 
town,  and  also  makers  of  water  lime,  a  similar  name,  and  painted  it  upon 
re-named  their  own  quarry,  calling  it  their  vehicles  in  the  same  colors,  and 
Onondaga  Akron,  and  this  name  they  in  letters  of  the  same  form,  and  accom- 
placed  on  their  goods.  Plaintiff  ap-  panied  with  other  words  and  devices 
plied  for  an  iigunction,  claiming  the  closely  imitating  those  used  by  the 
word  Akron  as  their  trade-mark.    In  plaintiff.   An  iigunction  restraining  the 

S anting  the  relief  prayed  for,  Judge  defendants  from  such  colorable  imita- 

arvin  said :  "  The  name  of  the  place  tion  of  the  plaintiff's  name  was  granted 

where  the  cement  is  made  indicates  to  by  Lord  Langdale,  and  the  ground  on 

the  public  far  more  than  the  place  of  which  the  relief  was  granted  is  thus 

manufai  ture.  The  article  manufactured  stated:  "It  is  not  to  be  said  that  the 

Is  taken  from  the  earth.    It  is  a  bed  or  plaintiffs  have  any  exclusive  right  to 

quarry  of  lime.    There  is  no  special  the  words  '  Conveyance  Company,'  or 

art  or  skill  in  making  it  into  cement.  '  London  Conveyance  Company,'  but 

11)6  process  is  the  same  everywhere,  they  have  a  right  to  call  upon  tliis 

and  yet  the  cement  made  from  different  court  to  restrain  the  defendant  from 

bedsdiflfersgreatly  in  quality  and  value-  fraudulently  using  precisely  the  same 

To    the    purchaser  the  name  of  the  words  and  devices   mrhich  they  have 

manufacturer  is  of  no  importance.     He  taken  for  the  purpose  of  distinguishing 

knows  that  the  quality  of  the  article  is  their  property,  and  therebv  depriving 

derived  from  the  raw  material ;  that  is,  them  of  the  fair  profits  ox  their  busi 
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The  statute  does  not  expressly  determine  this  question. 

The  first  paragraph  of  the  first  section  contains  nothing 

which  limits  the  trade-mark  to  goods  or  merchandise;  but 
the  third  paragraph  might  seem  to  have  this  effect,  be- 
cause it  requires  a  record  of  ''the  class  of  merchandise 
and  the  particular  description  of  goods  '*  to  which  the 
trade-mark  is,  or  is  to  be,  appropriated. 

neM,  by  attracting  cuetom  on  the  fiilse  publisliere  of  the   "  National    Police 

representation  that  carriages,  really  the  Gazette/'    The  defendants  were  yen- 

deibndants',  belong  to  and  are  under  dors  of  a  publication  of  similar  charao- 

the  management  of  the  plaintifls.    In  ter  called  the  "United  States  FoUoe 

Marsh  v.  Billings,  7  Cush.   822,  the  Gazette,"   evidently    intended    as    an 

plaintiffs  had,  by  agreement  with  the  imitation  of  the  former  paper.    An  m- 

proprietor  of  the  Revere  House,  ob-  junction  was  granted.    So,  in  Clement 

tained  the  privilege  of  transporting  pas-  v.  Maddicks,  22  Law  Rep.  428,  1  GifT. 

sengers  between  that  house  and  the  98,  the  defendants  were  restrained  from 

railroad  depots;  and,  as  incident  thereto,  publishing  a  paper  under  the  title  of 

the  exclusive  right  of  using  the  words  the  "  Penny  Bell's  Life,"  that  beine 

"  Revere  House "  as  a  badge  on  his  considered  a  iraudulent  imitation  of 

coaches  and  on  the  caps  of  his  drivers,  the  plaintijQT's  paper,  which  was  called 

A  similar  agreement  had  previously  "  Bell's   Life."    The  same   principles 

existed  between  the  hotel  proprietor  are  recognized  in  Snowden  v.  Noah, 

and  the  defendant,  but  had  been  ter-  Hopkins,  847 ;  Bell  v.  Lock,  8.  Paige^ 

minate^  by  mutual  consent.    In    an  76 ;  Stevens  r.  De  Conte,  4  Abb.  Pr. 

action  on  the  case  it  was  held,  that  the  (n.  s.)  47 ;  Dayton  v.  Wilkes,  17  How. 

plaintiff  might  recover  the  damage  to  Pr.  610,  in  all  which  cases  suits  were 

his  business  resulting  fh)m  the  defend-  brought  by  newspaper  proprietors  for 

ant's  continuing   to  use  said  badges  fraudulent  imitations  of    their  publi- 

after  the  termination  of  his  agreement,  cations,  although  ii^junctions  were  re- 

The  same  was  held  in  Stone  v.  Carlan,  ftised  on  the  ground  that  the  imitations 

18  Law  Rep.  860,  under  precisely  the  complained  of  were  not  dose  enough 

same  state  of  facts.    In    Howard  v,  to  deceive  the  public.    In  Christy  v. 

Henriques,  8   Sandf.   S.   C.  726,   the  Murphy,  12  How.  Pr.  77,  the  plaintiff 

plaintiffs  were  the  proprietors  of  the  had  organized  a  band  of  musical  pei^ 

Irving  House,  in  New  York.    The  de-  formers,  which    he  called  "  Christy's 

fendant  afterwards  opened    a  public-  Minstrels,"  and    whose   performances 

house  in  the  same  city,  called  the  Irving  had  been  attended  with  great  success. 

Hotel.    It  appeared  that  persons  in-  During  his  temporary  absence  ftom 

tending  to  go  to  the  former  place  had  the  country  the  defendant  and  others, 

been  actually  deceived  by  the  similarity  who  had  been  employed   by  him  as 

of  name,  and  had  gone  to  the  latter,  musicians,    assumed     the     name    of 

An  ii\junction  was  granted.     See  also  Christy's    Minstrels.     An    injunction 

Woodward    v.   Lazar,    21    Cal.    448 ;  forbidding  them  to  use  that  name  was 

McCardel  v.  Peck,  28  How.  Pr.  120.    In  granted.     In   Peterson  v,  Humphrey, 

Hogg  V.  Kirby,  8  Ves.  216,  the  de-  4  Abb.  Pr.  894,  the  defendant    was 

fendant  was  enjoined  from  publishing  restrained  from  using  signs  bearing  the 

a  magazine  as  a  continuation  of  one  name  of  a  partnership  of  which  both 

published  by  the  plaintiff.    In  Spottis-  plaintiff  and  defendant  had  formerly 

woode  V.  Clark,  2  Ph.  164,  2  Sandf.  Ch.  been  members.     In  Congress  Sprinff 

628,  the  name  and  devices  upon  the  Co.  v.  High  Rock  Spring  Co.  46  N.  Y. 

cover  of  the  defendant's  almanac  re-  291,    it    was    held   that,    "  Congress 

sembled  those  used  by  the  plaintiff;  Spring "  and  "  Congress  Water,"  ^ing 

but  the  imitation  was  not  considered  names    of    a    well-known    medicinu 

by  the  court  sufficiently  close  to  war-  mineral  water  of  high  reputation,  suf- 

rant  an  injunction,  without  a  previous  iiciently  indicated  their  objects,  and  tbo 

trial  at  law  of  the  legal  title.    See  proprietors  were  entitled  to  protection 

Maxwell  v.  Hogg,  Eng.  Eq.  Rep.  2  Ch.  m  the  use  of  these  names  as  trade- 

Ap.  806.    In  Matsell  v.  Flanagan,  2  marks. 
Abb.  Pr.  (n.  8.)  469,  the  plaintiffs  were 
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SECTION  IV. 

HOW  THIS  BIGHT  MAY  BE   ACQXnBHD* 

A.  How  originally  acquired. 

Any  one  adopting  and  using  a  trade-mark  may  so  make 
it  his,  and  advertise  it  as  his  to  the  public.  But  neither  this 
adoption  and  use,  for  any  length  of  time,  nor  any  advertise- 
ment or  publicity,  would  now  avail,  unless  the  statute  re- 
quirements of  record,  &c.,  were  complied  with.  In  providing 
protection  on  these  conditions,  we  should  say  it  limited  the 
protection  to  these  conditions. 

It  may  still  be  true,  as  it  has  been,  that  if  any  name, 
whether  in  part  a  personal  or  not,  has  become  by  long  use 
recognized  as  the  name  of  a  certain  article,  without  reference 
to  its  manufacture  or  ownership,  no  one  can  appropriate  this 
name,  and  acquire  an  exclusive  right  to  it  as  his  own  trade- 
mark, (m)    Some  question  may  arise  as  to  the  degree  of 

(m)  Canham  v.  Jonei,  2  Yes.  &  B.  tiff's  name.  C.  J.  Shaw  said  that, 
217.  The  plaintiff  had  purchased  the  "  without  obtaining  a  patent,  the  plain- 
ezdoaive  nght  to  manuucture  a  nied-  tiff  had  no  exclusiTe  right  or  privilege 
ioine  known  as  "  Velno's  Vegetable  to  compound  or  ▼end  the  medicine 
Syrup.'*  The  defendant  sold  a  similar  called  '  Thomsonian/  although  he  was 
mixture  under  the  same  name.  Vice  the  original  inventor,  and  that  he  had 
Chancellor  Plumsr  hdd,  that  as  there  no  more  right  than  the  defendant  to 
was  no  patent  the  plaintiff  had  no  ex-  make  and  vend  these  medicines  or  call 
dusive  right  to  prepare  and  sell  the  them  Thomsonian,  if  this  term  had  ac- 
mixture,  and  dismissed  the  bill.  But  quired  a  generic  meaning,  descriptive  of 
this  reason  might  not  be  held  to  apply  a  general  kind,  quality,  or  class  of  med- 
to  a  trade-mark  recovered  under  our  icines,  and  if  they  were  not  sold  as  and 
statute.  In  Singleton  v.  Bolton,  the  for  medicines,  made  and  prepared  by 
plaintiff  claimed  an  exclusive  right  to  the  plaintiff."  Where  one  has  acquired 
manufacture  "  Dr.  Johnson's  Yellow  a  right  in  a  certain  sign  as  his  trade- 
Ointment."  In  botli  these  cases  it  was  mark  another  cannot  adopt  it,  even 
MUd  that  the  defendant  had  a  right  to  though  it  be  the  family  crest  of  the  lat- 
Qse  the  name  of  the  original  inventor,  ter.  standish  v.  Whit  well,  14  W.  R.  612. 
the  oourt  evidently  considering  that  The  following  cases  illustrate  the  con- 
name  as  liaving  become  by  use  an  es-  verse  of  the  rule  stated  in  the  text.  In 
eential  part  of  the  name  of  the  mixture.  Morrison  v.  Salmon,  2  Man.  &  Gr.  886, 
See  Perry  p.  Truefitt,  6  Beav.  06.  In  the  plaintiffs  made  and  sold  a  certain 
the  peculiar  case  of  Thomson  v.  Win-  preparation  under  the  name  of  "  Morn- 
Chester,  Itf  Pick.  214,  it  was  held,  that  son^s  Universal  Medicine."  The  defend- 
the  plaintiff's  name  had  become  by  use  ant  applied  the  same  name  to  a  mixture 
■o  far  identified  with  tlie  name  of  the  sold  by  himself.  It  was  decided  that 
medicine  invented  and  made  by  him,  the  name  had  not  become  generic,  and 
tiiat  any  one  liaving  a  right  to  make  that,  though  the  defendant  might  sell 
(he  meuiciDe  might  call  it  by  the  plain-  the  same  mixture,  he  could  not  do  so 
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norelty  requisite  to  the  validity  of  the  trade-mark.  It  may  be 
law,  that  if  a  name  had  been  long  and  commonly  used  to 
designate  certain  articles,  no  one  could  now  claim  an  exclu* 
sive  right  to  this  name,  by  making  it  his  trade-mark.  But 
the  requirement  of  absolute  novelty  in  the  name  or  mark 
has  not  been  pushed,  and  will  not  be,  so  far  as  the  needed 
novelty  of  a  patented  invention.  In  an  American  case,  in 
which  the  general  question  is  considered,  it  is  said,  '^  It  majr 
be  that  one  would  have  a  right  to  use  it  (a  name  constituting 
a  trade-mark)  merely  by  translating  it."  (n) 

There  is  one  important  principle  which  has  been  fully  in- 
vestigated and  firmly  established  by  cases  in  England  and  in 
this  coimtry.  It  is,  that  no  man  will  be  protected  in  the  use 
of  his  trade-mark  —  certainly  he  should  not  be  —  if  it  be 

under  the  plaintiff's  name.  In  Milling-  ate  such  name  in  common  with  othera 
ton  V.  Fox,  8  My.  &  Cr.  812,  the  defend-  for  a  new  purpose ;  and  having  done  eo, 
anthad  stamped  the  words,  "MiUingtoo  are  entitled  to  avail  themselves  of  all 
&  Crawley  Millington  "  upon  steel  man-  the  advantages  of  their  superior  skill 
ufactured  hy  him,  supposmg  them  to  be  and  industry.  There  is  no  reason  for 
used  in  the  market  merely  as  signs  of  making  any  distinction  between  a  corn- 
quality  ;  but  as  it  appeared  that  the  mon  word  or  term  used  for  an  original 
name  was  that  of  the  plaintiff,  and  in-  or  new  purpose  which  has  accompli  shed 
dicated  that  he  was  the  manufacturer  its  object,  and  a  new  design  adopted  by 
of  the  goods  on  which  it  was  stamped  a  manufacturer."  The  same  aoctrine 
an  injunction  was  decreed.  In  the  case  had  been  previously  Hdd  in  the  im- 
of  Day  V.  Binning,  1  Cooper's  Ch.  489,  portant  case  of  Newman  o.  Alvord,  48 
and  Croft  r.  Day,  7  Beav.  84,  it  was  Barb.  686,  where  the  name  Akron  ap- 
decided  that  the  name  of  the  firm  of  plied  to  cement  made  by  the  plaintiff 
Day  &  Martin,  the  noted  blacking  man-  was  protected  as  a  trade-mark ;  and  in 
uiacturers,  had  not  become  so  incorpo-  Barrows  v.  Knight,  6  R.  I.  484,  in  which 
rated  with  the  name  of  that  article  made  the  name  "  Roger  Williams,"  used  to 
by  them  as  to  become  public  prop-  designate  the  plaintiff's  cloth,  was  de- 
erty.  cided  to  be  a  valid  trade-mark.  The 
(n)  Fetridge  v.  Merchant,  4  Abb.  Pr.  court  in  this  case  say  :  "  We  are  not 
157.  It  seems  to  be  now  well  settled  aware  of  any  legal  restriction  upon  a 
that  a  familiar  name  may  be  appropri-  manufacturer's  choice  of  a  name  for 
ated  as  a  trade-mark  provided  it  has  his  trade-mark,  any  more  than  of  his 
never  before  been  used  to  designate  the  choice  of  a  symbol ;  so  that  the  name 
article  to  which  it  is  now  applied.  In  be  so  far  peculiar,  as  applied  to  manu- 
Messerole  v.  Tynberg,  4  Abb.  Pr.  (n.  s.)  factured  goods,  as  to  be  capable  of  dis- 
410,  Judge  Brady,  says :  "Due  consid-  tinguishing,  when  known  in  the  market, 
eration  of  the  whole  case  results  in  this  one  manufacturer's  goods  of  a  certain 
proposition.  If  the  plaintifft  can  be  description  from  those  of  another, 
pronounced  the  first  to  use  the  word  Roger  Williams,  though  the  name  of  a 
"  Bismark,"  although  a  popular  term,  famous  person  long  since  dead,  is,  as 
and  one  in  general  use  as  a  designation  applied  to  cloth,  a  fancy  name.  -  See 
of  a  particular  style  of  paper  collars  Howard  r.  Henriques,  3  Sandf.  8.  C. 
made  by  them,  and  to  have  acquired,  726 ;  Knott  v.  Morgan,  2  Keene,  218 ; 
by  its  manufacture  and  sale  under  that  McAndrew  v.  Bassett,  10  Jur.  {v.  s.) 
name,  a  valuable  interest  in  such  desig-  492,  650 ;  Braham  v.  Bustard,  1  Hem. 
nation,  the  defendant  must  be  estopped  &  M.  447 ;  Maxwell  p.  Hogg,  Eng.  £q. 
from  using  it  for  the  same  purpose.  Rep.  2  Ch.  Ap.  806. 
"The  plaindfib  had  the  right  to  appropri- 
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not  an  honest  mark ;  nor  will  he  be,  if  he  does  not  make  an 
honest  use  of  it.  (o)  Sections  82  and  84  of  the  statute  are  in 
full  accordance  with  this  rule. 


(o)  Pidding  V.  How,  8  Sim.  477 ;  On  the  other  side,  it  ie  well  settled 
Perry  v,  Tmefltt,  6  Bear.  66 ;  Flarel  that  when  the  deception  consists  in 
V.  Hairison«  19  Eng.  L.  &  Eq.  16 ;  The  palming  off  upon  the  public  articles  of 
lieather  Cloth  Co.  v.  The  American  the  party's  own  manufacture  or  com- 
Leftther  Cloth  Co.  10  Jur.  (ir.  8.)  81;  position  for  those  of  another  who  has 
Partridge  v.  Menck,  1  How.  App.  obtained  celebrity  or  notoriety,  the 
Cases,  517 ;  Fetridge  v.  Wells,  4  Abb.  court  will  remain  inactive.  I  hare  al- 
Pr.  144  ;  Samuel  v.  Berger,  4  Abb.  ways  considered  that  upon  this  branch 
Pr.  88 ;  Hobbs  o.  Francais,  19  How.  of  the  subject  the  conduct  of  the  de- 
Pr.  571 ;  Smith  v.  Woodruff,  48  Barb,  fendant  has  a  material  influence.  Haa 
438;  Call  is  v.  Bryan.  86  How.  Pr.  88;  he  deliberately,  without  any  previous 
Fowle  V.  Spear,  1  Law  Rep.  (ir.  a.)  connection  with  the  particular  busi- 
19D.  In  all  tliese  cases  it  is  emphati-  ness,  but  simply  to  break  in  upon  the 
cally  denied  that  any  relief  will  be  given  trade  and  profit  by  the  notoriety  ob- 
where  the  plaintiff  has  been  g^lty  of  tained  by  another,  adopted  his  em- 
frmud,  in  describing  the  nature,  origin,  blems  and  appellations  1  If  he  has, 
or  composition  of  his  goods,  and  this  then,  in  my  view,  the  question  should 
may  be  considered  as  the  settled  law  be  judged  of  solely  as  between  the 
apon  the  subject,  though  a  few  cases  intermediate  parties,  and  the  public 
hold  a  different  doctrine.  In  Partridge  should  be  left  to  its  own  guardian* 
V.  Menck,  1  How.  App.  Cas.  547,  the  ship."  The  case  was,  however,  decided 
court  say  :  **  The  privilege  of  deceiving  upon  other  grounds.  A  distinction 
the  pnblic,  even  for  their  own  benefit,  between  a  fraudulent  trade-mark  and 
is  not  a  legitimate  subject  of  com-  a  fraudulent  advertisement  of  the  ar- 
merce ;  and,  at  all  events,  if  the  maxim  tide  to  which  the  trade-mark  is  af- 
that  he  who  asks  equity  must  come  fixed,  is  made  in  Curtis  v,  Bryan,  86 
with  pure  hands,  is  not  altogether  oh-  How.  Pr.  88 :  "  There  is  no  doubt  of 
eolete,  the  complainant  has  no  right  to  the  principle  that  if  a  person  in  and 
invoke  the  extraordinary  jurisdiction  by  his  trade-mark  makes  representa- 
of  a  court  of  chancery  in  favor  of  such  tions  which  deceive  the  public,  he  can- 
a  monopoly."  And  in  Fetridge  v,  not  appeal  to  the  equitable  interpoai* 
Wells,  4  Abb.  Pr.  144,  it  is  said :  tion  of  courts  of  equity  in  his  behalf; 
'*  Those  who  come  into  a  court  of  but  I  cannot  understand  how  the  right 
equity,  seeking  equity,  must  come  of  a  plaintiff  to  be  protected  in  a  trade- 
with  pure  hands  and  a  pure  conscience,  mark  adopted  by  him,  if  it  contains  in 
If  they  claim  relief  against  the  fraud  itself  no  false  or  fraudulent  represen* 
of  others,  they  must  be  free  themselves  tation  is  to  be  affected  by  advertise- 
trom  the  imputation.  If  the  sales  ments  of  his  article  in  the  newspapers, 
made  by  the  plaintiff  are  effected,  or  The  trade-mark  is  one  thing,  the  no- 
sought  to  be,  by  misrepresentation  or  tioes  or  commendations  of  his  medi- 
falsehood,  they  cannot  be  listened  to  cines,  when  the  inventor  offers  them  for 
when  they  complain  that  by  the  fraud-  sale,  is  quite  another.  If  the  trade* 
ulent  rivalry  of  otliers  their  own  fraud-  mark  contained  a  fklse  statement,  and 
nient  profits  are  diminished.  An  ezclu-  the  advertisements  of  the  phuntiff 
si ve  privilege  for  deceiving  the  public  is  tended  to  establish  it,  they  might  b« 
assuredly  not  one  that  a  co.nrt  of  nsed  for  that  purpose ;  but  except  as  it 
equity  can  be  required  to  aid  or  sane*-  bore  on  that  question  it  would  not  an* 
tion ;  to  do  so,  would  be  to  forfeit  its  swer  to  determine  the  right  6f  a  plain* 
name  and  character.  On  the  other  tiff  to  protection  m  his  trade-mark  by 
hand,  in  Fetridge  v.  Merchant,  4  Abb.  the  standard  of  credit  allowed  to  an 
Pr.  156,  Judge  Hoffman  says :  "  It  is  advertisement  of  the  qualities  of  the 
constantly  insisted,  and  the  position  is  article."  The  same  distinction  is  no- 
maintained  by  some  Judges,  that  when  ticed  in  Comstock  v.  Moore,  18  How. 
the  article  in  question  is  innocuous,  Pr.  421,  though  in  this  case  the  court 
or  in  some  degree  usefril,  no  absurd  &vor  the  doctrine  that  an  innocent 
panegyric  or  extravagant  price  is  a  hnmbuff  is  not  beyond  the  protection  of 
leaaon  for  defying  the  interference,  the  court,  and  that  the  pabUc  miitl 
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SometimeB  a  man  has  falsely  inserted  in  his  trade-mark  the 
word  ^^  patent."  Both  in  England  and  in  this  country,  this 
is  an  offenoe  to  which  penalties  are  annexed.  But  without 
any  reference  to  this  penalty,  all  protection  has  been  with- 
held from  one  guilty  of  this  fraud,  and  this  even  where  the 
defendant,  by  usiii^  the  same  identical  mark,  was  guilty  of 
the  same  fraud.  ( j?) 

We  cannot  but  hope  that  adjudication  on  the  two  sections 
above  cited,  will  give  the  widest  extent  to  the  requirement 
of  honesty.  We  would  have  no  trade-mark  piDtected,  if 
the  goods  to  which  it  was  attached  were  less  in  quantity  than 
they  were  declared  to  be,  or  different  in  material,  or  other* 
wise  falsely  and  fraudulently  described.  Such  a  rule  could 
not  but  have  a  salutary  effect  in  checking  one  method  of 
deception  which  is  extensively  practised. 


B.  Of  the  AequiHiion  of  {he  Bight  by  IfihenUmee. 

• 

As  the  statute  provides  that  a  trade-mark,  when  duly  re- 
corded, shall  "  remain  in  force  for  thirty  years,"  and  then  be 
extended  on  *'  application  "  for  thirty  years  more,  it  must  be 
regarded  as  contemplating  its  continuance  beyond  the  life  of 
its  original  proprietor.  But  it  is  wholly  silent  as  to  who 
shall  succeed  the  original  proprietor.  A  man  who  possesses 
this  right  may  have  a  son,  bearing  his  name,  who,  in  his 
father's  life  or  at  his  death,  makes  the  same  goods,  of  the 
same  quality,  and  affixes  to  them  the  same  mark.     If  so, 

look  out  for  themselves.  See  Hollo-  ent  for  the  manufacture  of  shot-belts 
waj  9.  Hollowaj,  18  Beav.  209.  In  which  afterwards  proved  to  be  invalid 
Stewart  v.  Smithson,  1  Hilton,  119,  it  from  a  defect  in  the  specification,  it 
was  held  no  defence  that  the  trade>mark  was  held^  that  the  continued  use  of  the 
claimed  consisted  of  the  name  of  a  word  "  patent "  in  connection  with  the 
fictitious  firm,  and  this  was  afterwards  trade-mark,  did  not  preclude  the  plain- 
expressly  held  in  Dale  v.  Smithson,  12  tiff  from  relief  So  in  Edleston  v. 
Abb.  Pr.  287,  the  court  being  of  opin-  Vick,  28  Eng.  L.  St  Eq.  61,  where  the 
ion  that  the  name  was  used  onlj  for  patent  had  expired  by  limitation.  In 
the  purpose  of  identification,  like  an  Stewart  v.  Smithson,  1  Hilton,  119,  it 
arbitrary  sign,  and  that  it  worked  no  was  set  up  among  other  grounds  of  de- 
fraud upon  the  public.  fence  that  the  fraudulent  use  of  the 
(p)  Flavel  V,  Harrison,  19  Bng.  L.  &  word  "  patent"  invalidated  the  plain- 
Eq.  16 ;  The  Leather  Cloth  Co.  v.  The  tifl*s  trade-mark,  but  the  objectioni 
American  Leather  Cloth  Co.  10  Jur.  were  all  overruled,  thoo^  on  this  pre- 
(m.  b.)  81.  But  in  Sykes  v,  Sykes,  cise  point  nothing  ia  said  in  the  opin* 
where  the  plaintiff  had  obtained  a  pat-  ion  of  the  court. 
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it  wotild  be  safer  for  him  to  record  the  trade-mark  anew, 
as  his  own.  But  his  exclusiTe  right  to  use  it  might  un* 
doubtedlj  be  respected ;  tMs  would  be  a  very  different  thing 
from  his  procuring  this  right  by  inheritance.  For,  if  the 
right  were  inherited,  it  would  go  to  all  the  heirs,  or  next  of 
kin ;  for  we  have  used  the  word  inheritance,  not  in  its  tech- 
nical sense,  in  which  it  attaches  only  to  real  estate,  but  in  its 
more  popular  sense.  This  right  would  go,  then,  to  all  the 
children  alike,  and  be  shared  among  them  without  reference 
to  the  question  whether  they  made  the  article  or  not ;  and 
this  would  be  unreasonable  and  indeed  impossible.  We 
apprehend  that  supplementary  legislation  must  provide  for 
this.  We  should  make  the  same  remark  in  reference  to 
the  subject  of  testamentary  disposition,  unless  in  connec- 
tion with  a  bequest  of  property  or  means  of  manufacture 
and  a  continued  use  of  those  means  by  the  devisee,  (j^) 
It  may  be  that  the  long  period  of  validity  given  to  trade- 
marks by  the  statute,  will  lead  the  courts  to  treat  the 
light  as  in  some  way  inheritable  and  subject  to  testamen- 
tary disposition. 

{q)  We  know  of  no  case  in  which  an  the  trade-mark  might  in  some  caaea 

express  decision  has  been  giren  upon  pass  also ;  and  this  view  is  conflrnied 

either  of    the  questions  discussed  in  oy  the  following  dictum  of  Lord  Cnm- 

this  section.    In  Singleton  v.  Bolton,  worthy  in  The  Leather  Cloth  Co.  v.  The 

8  Dong.  293,  the  plaintiff  claimed  by  American  Cloth  Co.  11  H.  L.  C.  628, 

Inheritance  from  his  fitther  the exda-  11    Jur.  (n.  a.)  518.      He    says:    "I 

nve  right  to  make  a  certain  medicine,  further  think  that  the  right  to  a  trade- 

and,  in  oonnection  therewith,  to  use  a  mark  may,  in  general,  treating  it  as 

certain  name  as  a  trade-mark,  and  in  property,  or  as  an  accessory  of  prop- 

Canham  v.  Jones,  2  V.  &  B.  218,  a  erty,  be  sold  or  transferred  upon  a  sale 

similar  right  was  claimed  under  a  will ;  and   transfer  of  the  manufactory  of 

but  in  each  case  it  was  held,  that  the  the  goods  in  wliich  the  mark  has  been 

plaintiflT  had    no    exclusire    right    to  used  to  be  affixed,  and  may  lawfully- 

manufacture,  and  that  consequently  he  be  used  by  tlie  purcliascr.     When  ho 

had  no  exclusive  right  to  use  the  name  dies,  those  who  succee^i  him  (grand- 

which  appears  to  have  become  by  use  children  or  married  daughters,  for  in- 

the  distinctive  name  of  the  article,  and  stance),  though  they  may  not  bear  the 

therefore  incapable    of  exclusive  ap-  same  name,  yet  ordinarily  continue  to 

propriation  as  a  trade-mark.    In  Croft  use  the  original  name  as  a  trade-mark : 

V.  Day,  7  Beav.  84,  an  injunction  was  and  they  would  be  protected  against 

granted   in    favor    of  executors  who  any    infringement   of    the    exclu'sive 

were  carrying  on  the  business  for  the  right  to  that  mark.    Thev  would  be 

benefit  of  their  testator's  estate,  and  protected,  because   according    to  the 

using   his   tnde-mark   in   connection  usages  of  trade  they  would  be  under- 

therewith.     But  where  the  business  stood  as  meaning  no  more  by  the  use 

■nd  the  means  of  manufacturing  the  of  their  grandfather's  or  father's  name, 

article  to  which  the  mark  is  applied  than  that  they  were  carrying  on  the 

desoend  to  an  heir,  or  pass  by  wul  to  a  manufacture  formerly  carrie<i  on  bv 

devisee,  it  would  seem,  in  conformity  him."    See  Hine  v.  Lart,  10  Jur.  106- 

with  recent  cases,  that  the  right  to  use  Also,  note  ijf),  infra. 
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C.  Of  the  Acqumtion  of  Ms  Bight  by  Auigwmeni, 

If  the  statute  has,  as  we  believe,  made  the  exclusive  right 
to  use  as  trade-mark  a  property,  it  would  have,  by  im- 
plication, given  to  the  proprietor  a  right  to  ti'ansfer  it. 
Even  before  the  statute,  courts  have  regarded  the  right  in  a 
trade-mark  as  a  valuable  right,  and  considered  that  a  certain 
interest  attached  to  it.  But  the  statute  goes  farther  than 
this  implication.  By  the  81st  section,  the  Commissioner  of 
Patents  is  authorized  to  make  rides  and  regulations  for  such 
transfer.  Although  the  78th  section,  concerning  the  extension 
of  the  right,  does  not  give  the  commissioners  similar  authority 
in  regard  to  inheritance  or  descent,  or  the  persons  who  may 
profit  by  the  extension,  it  may  be  hoped  that  he  will  find  his 
general  authority  sufficient  to  embrace  this  subject  also. 
Until  such  rules  are  made,  we  are  much  in  the  dark  as  to 
transfer  of  the  right. 

It  may  be  said,  however,  that  the  right  to  a  trade-mark 
may  not  be  purely  personal;  it  may  be  connected  in  some 
way  with  machinery  and  capital,  and  the  sagacious  employ- 
ment of  skilled  labor,  and  with  all  that  is  understood  by  the 
now  common  word,  "the  Plant."  All  this  may  be  sold. 
And  not  only  may  the  seller  agree  that  the  buyer  may  use 
the  recognized  trade-mark,  but  that  he  will  not  use  it  him- 
self ;  and  for  a  breach  of  this  promise  he  would  be  liable  in 
damages,  (r) 

But  has  the  buyer  bought  this  right  as  against  the 
world?  To  some  extent  he  has.  For  the  mark  indicated 
that  goods  of  a  certain  make  had  a  certain  peculiar  value ; 
and  the  mark  was  of  no  value  excepting  so  far  as  this 
indication  is  true,  or  is  believed  to  be  true.  The  buyer 
has  bought  the  means  by  which  they  were  made,  and  in 
calling  himself  the  successor  of  the  former  maker,  he  un- 
dertakes to  make  them  in  the  same  way  or  with  the  same 
excellence.     The  public,  believing  him,  continue  to  prefer 

(r)  Ediestou  v.  Vick,  28  Engr.  L.  A  Co.   v.   The  American  Leather  Clott 

Eq.  51 ;  Walton  v.  Crowley,  8  Blatchf.  Co.  1  Hem.  &  M.  271, 10  Jur.  (x.  s.)  81» 

^10;  Hall  V.  Barrows,  9  Jur.  {v.  s.)  482,  11  H.  L.  C.  628;  Ainswcrth  v.  Walm** 

10  Jur.  (M.  8.)  56;  The  Leather  Cloth  ley,  Eng.  Eq.  Rep.  1  Eq.  Caa.  618. 
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the  goods  bearing  the  old  trade-mark;  and  they  have  a 
right  to  be  protected  against  a  fraud  which  would  make 
them  buy  against  their  wiU  goods  of  another  make.  And  a 
protection  of  the  public  against  this  fraud  is  a  protection  of 
this  new  user  of  this  old  mark.  Still,  it  might  be  necessary, 
and  would  be  safer  for  him,  to  record  the  trade-mark  anew  as 
his  property. 

Perhaps  a  consideration  of  all  the  authorities  would  lead 
to  the  conclusion  that  there  are  two  classes  into  which  trade  - 
marks  may  be  divided  for  the  purpose  of  determining  whether 
the  right  they  give  can  be  transferred.  The  first,  where  the 
trade-mark  declares  that  the  article  is  made  by  a  particular 
person  or  firm ;  and  this  cannot  be  transferred.  The  second, 
where  of  itself  the  mark  is  arbitrary  or  meaningless,  and  is 
used  only  to  indicate  that  the  goods  are  made  in  a  particular 
manner,  or  possess  a  particular  excellence  ;  this  is  capable  of 
transfer.  (»)  One  leading  case  would  lead  to  the  conclusion, 
that  where  a  trade-mark  was  originally  used  to  indicate  the 
first  of  these  suppositions,  that  the  article  was  the  manufac- 

(<)  In  Hall  v.  Barrows,  9  Jur.  (n.  8.)  current  as  indicadng  that  any  particu- 
482,  tlie  firm  of  Barrows  &  Hall,  iron  lar  person  is  the  maker.  In  many 
mana&cturere,  had  used  as  their  trade-  eases,  a  name  once  affixed  to  a  manu* 
mark,  which  they  stamped  on  all  iron  factured  article  continues  to  be  used 
manufoctured  by  them,  the  letters  B.  for  generations  after  the  death  of  the 
B.  H.  surmounted  by  a  crown,  these  individual  who  first  affixed  it.  In  such 
letters  being  the  initials  of  the  three  cases  the  name  is  accepted  in  the  mar- 
original  members  of  the  firm.  On  the  ket  either  as  a  brand  of  quality,  or  it 
death  of  Hall,  Barrows,  as  the  surviv-  becomes  the  denomination  of  the  com* 
ing  partner,  claimed  the  exclusive  right  modity  itself,  and  is  no  longer  a  repre- 
to  use  this  trade-mark,  and  this  suit  sentation  that  the  article  is  the  manu- 
was  brought  by  Hall's  representatives  facture  of  any  particular  person."  In 
to  compel  a  sale  of  the  partnership  the  present  case  his  Lordship  considers 
property,  including  the  good- will  and  "that  these  initial  letters  surmounted 
the  trade-mark.  Sir  J,  TlomiUy^  Mas-  by  a  crown  have  become  and  are  a 
ter  of  the  Rolls,  A«&f,  that  trade-marks  trade-mark  properly  so  called ;  i.e.,  a 
are  of  two  descriptions ;  denoting  either  brand  which  has  reputation  and  cur- 
the  person  by  whom  the  article  is  rency  in  the  market  as  a  well-known 
made,  or  the  place  at  which  it  is  made ;  sign  of  quality,  and  that  as  such  the 
that  the  former  class  are  not  assigna-  trade-mark  is  a  valuable  property  of 
ble,  but  that  the  latter  may  be.  The  the  partnership,  and  may  be  sold  with 
mark  in  question  he  considered  as  be-  the  works."  Substantially  the  same 
longing  to  the  former  class.  On  appeal  distinction  as  to  the  assignability  of 
to  the  court  of  chancery,  this  decree  trade-marks  was  made  in  The  Leather 
was  reversed.  10  Jur.  (n.  a.)  65.  Re-  Cloth  Co.  v.  The  American  Leather 
ferring  to  the  distinction  made  by  the  Cloth  Co.,  1  Hem.  &  M.  271, 10  Jur. 
Master  of  the  Rolls,  Lord  Chancellor  (n.  8.)  81, 11  Jur.  (n.  b.)  618, 11  H>L.  C. 
CfiUtnham  said:  "It  must  be  borne  in  628.  See  the  opinion  of  Lord  Cran- 
mind  that  a  name,  although  originally  worth  in  the  House  of  Lords,  cited  in 
the  name  of  the  first  maker,  may  in  note  (tr),  gupra.  See  also  Buiy  v.  Brad 
time  become  a  mere  trade-mark  or  sign  ford,  9  Jur.  (h.  s.)  966. 
of  quality,  and  oease  to  denote  or  to  be 
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ture  of  a  particular  person  or  firm,  but  by  lapee  of  time,  by 
use,  or  perhaps  by  the  death  of  the  person  or  the  dissolution 
of  the  firm  firsrt  indicated,  has  lost  this  significance,  and  is  now 
applied  only  to  the  manner  of  making  or  the  excellence  of 
the  article,  the  case  would  fall  within  the  second  of  the 
above-mentioned  classes,  and  the  right  would  be  transfer- 
able. (0 

There  are  cases  illustrating  the  question  how  far  the  sale 
of  a  "  good-will  *'  includes  and  conveys  an  exclusive  right  to 
use  a  certain  mark.  Between  this  "good-will,"  now  gener- 
erally  recognized  as  a  valuable  interest,  and  the  right  to  use 
a  trade-mark,  there  is  a  considerable  analogy,  although  they 
certainly  are  not  the  same,  and  the  "  good- will "  has  no  stat- 
ute protection.  It  may  be  held,  however,  as  a  general  prin- 
ciple, that  the  "  good-will,"  as  a  larger  thing,  includes  the 
light  to  use  a  trade-mark  as  a  part  of  it ;  and  that  the  sale 
of  the  good-win  would  transfer  the  right  to  use  the  trade- 
mark, so  far  as  the  seller  had  the  power  to  transfer  it.  (u) 

{t)  Hall  r. Barrows.  10  Jur.  (v.  s.)  55.  an  important  part  of  the  good- will,  and 

See  the  previous  note.  that  by  the  sale  of  the  good-will  be 

(u)  In  Churton  v.  Douglas,  1  H.  R.  was  estopped  from  the  ftirther  use  of  it. 

V.  Johnson,  176,  the  question  arose  in  The  court  say :  "  The  name  of  a  Arm 

this  form :  whether  on  the  sale  of  the  iM  an  important  part  of  the  good- will  of 

good-will  of  a  business  the  ezclusiTe  the  business  carried  on  by  the  firm.    A 

right  to  use  the  name  of  tiie  original  person  says :  I  have  always  bought  good 

firm  passed  to  the  assignee.    The  de-  articles  at  such  a  house  of  business ;  I 

fendant  had  been  engaged  in  business  know  it  by  that  name,  and  I  send  to 

as  a  stuff  merchant  with  others,  under  the  house  of  business  identified  by  that 

the  firm  name  of  John  Douglas  &  Co.  name  for  that    purpose.      There   are 

Subsequently  the  firm   was  dissolved,  cases  every  day  in  this  court  with  re- 

and  the  business,  including  the  good-  gard  to  the  use  of  the  name  of  a  parti(^ 

will,  sold  to  the  plaintiffs,  who  carried  on  ular  firm,  connected  generally,  no  doubt, 

the  business  under  the  name  of  Chur*  with  tiie  question  of  trade-mark.    But 

ton,  Bankart  &  Hurst,  late  John  Doug-  the  question  of  trade-mark  is  in  fact 

las  &  Co.     Douglas  afterwards  recom-  the  same  question.    The  firm  stamps 

menced  business  in    the   same  town,  its  name  on  its  articles.    It  stamps  the 

forming  a  new  firm  under  the  same  name  of  the  firm  which  is  carrying  on 

name  as  before.    On  a  bill  to  restrain  the  business,  on  each  article,  as  a  proof 

l^e  defendant  from  the  use  of  this  firm  that  they  emanate  from  that  firm,  and 

name,  it  was  held,  to  be  conclusively  it  becomes  the  known  firm  to  which 

settled  that  the  sale  of  the  good-will  of  applications  are  made,  just  as  much  as 

the  business,  without  more,  does  not  im-  when  a  man  enters  a  shop  in  a  partica- 

ply  any  contract  on  the  part  of  the  lar  locality.    That  the  name  is  an  ini- 

vendor  t>  )t  to  set  up  apain  m  a  similar  portant  part  of  the  good-will  of  a  busi- 

business  himself;  and  that  he  might  ness  is  obvious  when  we  consider,  that 

even  /lo  this  at  the  very  next  door  to  there  are  at  this  moment  large  banking 

his  former  place  of  business,  but  that  he  firms  and  brewing  firms  and  others  in 

has  no  right  to  represent  himself  as  this  metropolis  which  do  not  contain  a 

carrying  on  the  same  bu8ine.<*s  as  he-  single  member  of  the  individual  name 

fore,  or  a  continuation  of  the  same  exposed  in  the  firm."    So  Dayton  v. 

bnsiness ;  that  the  name  of  the  firm  was  Wilkes,  17   How.   Pr.    610.     Similar 
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Other  questions  have  arisen  as  to  the  assignment  or  trans- 
fer, by  the  parties  or  by  force  of  law,  of  the  right  to  use  a 
trade>mark,  where  there  has  been  a  dissolution  of  partner- 
ship, and  in  cases  where  the  owner  of  a  trade-mark  had  be- 
come bankrupt.  The  authorities  we  cite  and  quote  from  in 
our  notes,  will  show  how  the  courts  have  dealt  with  these 
questions,  (v)  But  here,  as  before,  we  must  wait  for  the 
rules  which  will  regulate  this  subject. 

Tiews  were  expressed  in  Rogers  v.  its  name  as  a  trade-mark,  the  qoestion 
Taintor,  97  Mass.  291,  though  the  final  is  noticed  in  this  connection.  The 
decision  rested  on  other  grounds.  The  weight  of  authority  both  in  England 
case  of  Howe  v.  Searing,  10  Abb.  Pr.  and  America  seems  to  be  in  favor  of 
264,  seems  to  maintain  a  different  doc-  considering  the  good-will  a  part  of  the 
trine.  The  plaintiff  had  sold  his  busi-  partnership  assets.  This  is  so  held  in 
ness  establishment  known  as  Howe's  Crawshay  v.  Collins,  16  Yes.  227 ; 
Bakery,  together  with  the  good-will  of  Cnittwell  o.  Lye,  17  Ves.  886 ;  Me* 
the  business,  to  the  defendjmt,  who  con-  Donald  v.  Richardson,  1  Giff  81 ; 
tinued  for  some  time  to  carry  on  the  Hitchcock  o.  Coker,  1  Ad.  &  Ei.  488, 
business  under  the  same  name.  After-  446 ;  Cook  r.  Collingridge,  dted  at 
wards  by  an  arrangement  with  the  de-  length  in  Collyer  on  Partnership,  §  322, 
fendant  he  resumed  business  in  the  n.'  Dougherty  v.  Van  Nostrand,  1  Hoff. 
same  neighborhood,  but  with  the  ex-  Ch.  68 ;  Williams  o.  Wilson,  4  Sandf 
presa  agreement  that  he  should  "not  in  Ch.  879 ;  Howe  r.  Searing,  10  Abb.  Pr. 
any  manner  interfere  with  the  business  264.  The  contrary  was  held  in  Ham- 
carried  on  at  No.  482  Broadway,  known  mond  v,  Douglas,  6  Ves.  689 ;  Lewis  v, 
as  Howe's  Bakery."  After  the  lapse  Langdon,  7  Sim.  424.  If  the  partner- 
of  some  time,  however,  he  brought  tnis  ship  assets  are  divided  between  the 
suit  to  restrain  the  defendant  from  con-  partners,  each  is  at  liberty  to  use  the 
tinning  to  designate  his  establishment  mark  as  before.  Banks  v.  Qibson,  11 
as  Howe's  Bakery.  After  an  examina-  Jur.  (n.  bJ  680.  In  Edleston  v.  Vick, 
tion  of  the  authorities,  the  court  say  28  Eng.  L.  &  £q.  61,  the  plaintiff  had 
that,  "  were  it  not  for  the  case  of  Chur-  purchased  from  the  assignees  of  a 
ton  V,  Douglas  above  cited,  the  defend-  bankrupt  firm  a  certain  patent  for  the 
ant's  case  would  be  left  without  any  manufacture  of  pins,  and  also  the  rif^ht 
direct  authority,  or  even  dtctunif  in  its  of  carrying  on  their  trade,  and  of  usinff 
favor ; "  but  they  finally  rest  their  de-  a  variety  of  plates,  engravings,  and 
cision  for  the  plaintiff  upon  a  State  drawings,  relating  to  the  trade  and 
statute.  A  decided  dissenting  opinion  trade^marks,  and  the  exclusive  title 
was  given  by  Justice  Aloncrief.  It  is  to  of  the  plaintiff  to  the  use  of  these 
be  observed,  however,  that  m  Churton  trade-marks  was  sustained.  In  Crofl 
V,  Douglas  the  assignees  advertised  v.  Day,  7  Beav.  84,  the  business  was 
themselves  only  as  the  swxesujrs  of  the  carried  on  by  the  executors  of  the 
original  firm,  while  in  Howe  v.  Searing  last  surviving  partner,  for  the  benefit 
the  assignor's  name  was  used  without  of  his  estate,  and  their  right  to  use 
any  such  limitation.  the  name  of  the  original  firm  as  a 
(c)  On  the  dissolution  of  a  firm  by  tnwle-mark  was  fully  recognixed.  In 
bankruptcy,  or  by  the  death  of  a  part-  Hine  v.  Lart,  10  Jur.  106,  the  plaintiA 
ner,  tlie  question  has  arisen,  whether  claimed  as  their  trade-mark,  to  distin- 
the  good- will  of  the  Ute  firm  survives  guish  black  stockings  of  their  manuftct- 
to  the  partners  continuing  the  business,  ure,  the  word  "  Ethiopian,"  printed  In 
or  whether  it  forms  a  part  of  the  part-  a  peculiar  manner.  It  appeared  thai 
nership  assets  in  which  the  assignees  the  mark  had  formerly  been  used  hv  a 
or  the  estate  of  the  deceased  partner  firm  of  which  tliey  were  the  surriviiig 
has  an  interest.  As  the  posseissorof  partners,  and  whose  business  thej 
the  good-will  is  entitled  to  represent  were  continuing.  Vice  -  Chancellor 
himself  as  the  successor  of  the  late  Shadwell  said  that  it  was  possible  that 
firm,  and  to  that  extent  at  least  to  use  the  representatives  of  some  of  the  de- 
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SECTION   V. 

OF  THE  INFBINGEMENT  OP  A  BIGHT  TO  A  TEADE-MAKK. 

The  79th  section  provides,  that  any  person  or  corporation 
who  "  shall  reproduce,  counterfeit,  copy,  or  imitate  "  a  re- 
corded trade-mark  shall  be  liable  to  an  action  for  damages, 
and  the  party  aggrieved  shall  also  have  his  remedy  in  equity. 
The  same  section  prohibits  the  commissioner  from  receiving 
and  recording  a  mark  **  which  so  nearly  resembles "  a  re- 
corded trade-mark,  "  as  to  be  likely  to  deceive  the  public." 

Any  forgery  of  this  mark,  or  any  imitation  of  it,  which 
would  naturally  deceive  the  community  into  the  belief  that 
they  were  buying  what  they  were  not  buying,  would  be  a 
violation  of  the  trade-mark  thus  forged  or  imitated,  (a?) 

It  is  seldom  that  this  violation  is  effected  by  a  complete 
forgery,  or  by  a  perfect  imitation.  But  if  the  imitation  be 
such  in  degree  and  character,  —  perhaps  by  a  close  imita- 
tion of  the  true  trade-mark  in  its  most  salient  and  obvious 
features,  and  with  a  difference  in  its  subordinate  and  less 
noticeable  characteristics,  —  it  is  not  the  less  a  violation  ;  and 
its  character  would  indicate  the  fraudulent  design  of  the 
user.     Hence  it  is  certain  that  the  imitation  may  be  imperfect 

ceased  partners  might  have  an  interest  it  is  not  sufficient  that  the  public  may 

in  the  trademark,  as  he  considered  mistake  the  goods  of  one  manufacturer 

that  the  right  to  iise  a  trade-mark  was  for  those  of  another,  if  the  mistake 

in  the  nature  of  a  personal  chattel,  but  arises  solely  from  the  resemblance  of 

that,  at  all  events,  the  plaintifft  had  names  or  marks  which  both  have  an 

sufficient  right  to  bring  forward  this  equal  right  to  use.    "  A  trade-mark," 

case.  says  Judge  Dwr,  "is  frequently  de- 

(t)  Amoskeag  Co.  v.  Spear.  2  Sandf.  signed  to  convey  information    as   to 

Ch.  tK)7  ;  Rogers  v.  Nowill,  6  Man.  Or.  several  distinct  and  independent  facts, 

&  Sc.  109 ;  Coffeen  v.  Brunton,  4  Mc-  and  therefore  contains  separate  words, 

Lean,  616 ;  HoUoway  o.  HoUoway,  18  marks,  or  signs,  applicable  to  each ; 

Beav.2l8;  Matsell  &.  Flanagan,  2  Abb.  thus  indicating  not  only  the  origin  or 

Pr.  (n.  8.)  407  ;  Williams  o.  Spenoe,  26  ownership  of  the  article  or  fabric  to 

How.  Pr.  866  ;  Franks  v.  Weaver,  10  which  it  is  attached,  but  its  appropriate 

Beav.  297  ;  Seizo  v.  Provesende,  Eng.  name,  the  mode  or  process  of  its  mana- 

£q.  Rep.  1  Ch.  Ap.  192;  McCartney  fiicture,  and    its  peculiar  or  relative 

V.  Gamhart,  46  Mo.  698;   Palmer  n,  quality.    It  is  certain,  however,  that 

Harris,  60  Pa.  St.  166 ;  Filler  v.  Fas-  the  use,  by  another  manufacturer,  of 

sett,  44  Mo.  168 ;  Lockwood  v,  Bost-  the  words  or  signs  indicative  only  of 

wick,  2  Daly,  621  ;  Boardman  o.  Meri-  these  circumstances,  may  yet  have  tlie 

den    Britannia    Co.    86    Conn.    402 ;  effect  of  misleading  the  public  as  to  the 

Rowley  v.  Houghton,  2  Brews.  808 ;  true  origin  of  the  goods ;  but  it  would 

Cotton  9.  Thomas,  2  Brews.  808.    But  be  unreasonable  to  suppose  that  he  Jfr 
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and  colorable  only,  and  yet  be  a  violation  of  a  right,  (y)  And 
in  one  case  it  was  so  held,  where  the  imitation  consisted  in 
the  use  of  one  word  only,  the  remainder  of  the  original  trade- 
mark being  quite  different  from  that  of  the  imitation  which 
was  restrained  by  injunction,  (^z) 

Two^  questions,  however,  may  arise  and  have  arisen  under 
this.  A  man,  believing  that  his  goods  have  all  the  excellence 
of  certain  other  goods  of  high  esteem  in  the  market,  may 
wish  to  say  that  his  goods  are  as  excellent  as  those  of  the 

therefore,  precluded  from  using  them  word  "  Co./'  the  defendant  not  being  a 
■8  an  expression  of  the  facts  which  they  corporation,  was  held  a  ^udulent  imi- 
reaUy  signify,  and  which  may  be  just  tation  of  the  plaintiff's  mark.  In  roost 
as  true  in  relation  to  his  goods  as  to  of  the  caises  tne  imitations  of  the  trade- 
those  of  another.  Purchasers  may  be  mark  complained  of  have  been  accom- 
deceived ;  they  may  buy  the  goods  of  panied  also  by  the  use  of  similar 
one  person  as  those  of  another,  but  wrappers,  and  by  close  imitations  of 
they  are  not  deceived  by  a  false  repre-  the  style  of  printing  labels,  putting  up 
sentation;  they  are  deceived  because  goods,  &c.  In  Cofeen  r.  firunton,  4 
certain  words  or  signs  suggest  a  mean-  McLean,  616,  the  names  of  the  medi- 
ing  to  their  minds  which  they  do  not  in  cines  sold  by  the  plaintiff  and  the  de- 
reality  bear,  and  were  not  designed  to  fendant,  respectively,  were  entirely 
convey."  Amoskeag  Co.  v.  Spear,  2  dissimilar,  an^  the  injunction  granted 
Sandf.  S.  C.  699 ;  Stokes  v.  Landgraff,  was  based  entirely  upon  the  general 
17  Barb.  608 ;  GUIott  v.  Esterbrook,  47  similarity  of  the  labels  and  wrappers, 
Barb.  464;  17  Eng.  L.  &  Eq.  267.  It  and  on  the  representations  contained 
has  been  Af/(/,  that  one  who  has  received  in  them.  In  Woollam  v.  Ratcliff,  1 
a  prize-medal  for  the  excellence  of  his  Hem.  &  M.  269,  the  iniury  complained 
wares,  cannot  prevent  another  from  of  was  a  fraudulent  imitation  of  the 

E lacing  the  words  "  prize  medal "  upon  plaintiflTs  peculiar  manner  of  putting 
is  goods,  though  the  latter  has  ob-  up  silk  in  bundles.  The  court  said: 
tain^  no  such  medal.  Batty  t;.  Hill,  "It  is  not  necessary  that  any  specific 
1  Hem.  &  M.  264.  trade-mark  should  be  iniHnged ;  it  is 
(.y)  Clark  v.  Clark,  25  Barb.  76 ;  sufficient  if  a  fraudulent  intention  of 
Williams  v.  Johnson,  2  Bosw.  1 ;  Amos-  palming  off  the  defendant's  goods  as 
keag  Co.  v.  Spear,  2  Sandf.  Ch.  699 ;  the  plaintilTs  exist,  but  the  imitation 
DaWs  r.  Kendall,  2  R.  I.  569;  Barrows  should  be  calculated  to  deceive."  See 
V.  Knight,  6  U.  I.  434;  Fetridge  v.  also  Boardman  v.  Meriden  Britannia 
Wells,  4  Abb.  Pr.  144  ;  Gillott  v.  Ester-  Co.  86  Conn.  402. 
brook,  47  Barb.  455;  Newman  p.  A1-  (z)  Burnett  r.  Phalon,  9  Bosw.  192, 
Tord,  35  How.  Pr.  108,  49  Barb.  688;  affirmed  in  5  Abb.  Pr.  (w.  s.)  212.  The 
Seizo  V.  Provezende,  Eng.  Eq.  Rep.  1  plaintiff  made  a  preparation  for  the 
Ch.  A  p.  192;  Franks  v.  Weaver,  10  hair,  which  he  called  Cocoaine,  and 
Beav.  297 ;  W'alton  v.  Crowley,  8  publicly  advertised  this  as  his  trade- 
Blatchf.  440 ;  Taylor  v.  Taylor,  28  mark.  The  defendant  commenced  the 
Law  Jour.  Ch.  (y.  8.)  266;  Stephens  v,  manufacture  of  a  similar  article  under 
Peel,  16  Law  Times  Rep.  (n.  s.)  145;  the  name  of  Cocoine,  and  prefixed  his 
purser  v.  Brain,  17  Law  Jour.  Ch.  141.  own  name  as  manufacturer.  The  re- 
in the  Brooklyn  White  Lead  Co.  v.  maining  portions  of  the  respective 
Ma.«ury,  25  Bnrb.  416,  the  plaintiff^  labels  were  entirely  dissimilar.  See 
distinguished 'the  lead  of  their  manu-  ante,  p.  267  6c,  note  {ee).  So  In  Gillott 
fiicture  by  a  label  bearing  their  corpo-  v.  Esterbrook,  47  Barb.  465,  the  nura- 
rate  name.  The  defendant  had  been  in  ber  808  was  the  only  part  of  the  plain- 
fhe  habit  of  marking  his  lead,  "  Brook-  tiff's  trade-mark,  which  the  defendant 
^  White  Lead,"  to  which  no  objection  placed  upon  the  pens  made  by  him, 
was  made.  Afterwards  he  placed  on  and  the  use  of  this  wai  restrained  by 
his  labels  the  words  "  Brooklyn  White  an  injunction. 
Leul  and  Zinc  Co./'  and  this  use  of  the 
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other  maker..  He  may  lawfully  say  this ;  and  if  this  is  all  he 
says,  even  if  he  sajrs  what  is  not  true,  his  conduct  is  no  such 
violation  of  another's  right  as  to  be  protected  by  the  law  of 
trade-marks.  He  may  desire  to  say  this  impressively,  and  to 
draw  attention  to  the  comparison,  and  for  that  purpose  use 
enough  of  the  other's  mark,  or  of  an  imitation,  to  show  what 
it  is  he  claims  to  equal  or  surpass.  And  if  he  so  says  this, 
and  with  such  addition  of  his  own  name  or  other  designation 
as  shall  indicate  that  he  himself  and  not  the  other  makes  the 
goods  he  offers,  he  violates  no  right,  (a)  The  essential  question 
always  is.  Does  he  honestly  exhibit  himself  as  the  maker  of 
the  goods  ?  or  does  he  only  pretend  to  do  this,  and  do  it  in 
such  a  way  as  to  mislead  the  public  into  the  mistake  of  sup- 
posing the  man  makes  them  who  owns  and  uses  the  trade- 
mark lawfully,  but  does  not  in  fact  make  these  goods  ?  It  is 
precisely  the  attempt  to'  shelter  the  violator  in  this  way,  and 
under  this  pretence,  which  gives  rise  to  most  of  the  colorable 
imitations  of  trad^-marks.  And  there  is  no  doubt  that  a  man 
may,  in  this  way,  make  a  fraudulent  use  of  his  own  name,  (by 

(a)  Canham  v.  Jones,  2  Vet.  &  B.  fairly ;  he  has  a  right  to  the  use  of  his 
218 ;  The  Merrimac  Man.  Co.  v.  own  name.  I  will  not  do  any  thing  to 
Gamer,  2  Abb.  Pr.  818 ;  Flavel  v.  Har-  debar  him  from  the  use  of  that,  or  any 
rison,  19  Kng.  L.  &  £q.  16.  See  also  other  name,  calculated  to  benefit  him 
Burgess  v.  Burgess,  17  Eng.  L.  &  £q.  self  in  an  honest  way ;  but  I  must  pre* 
257 ;  Wolfe  v.  Goulard,  18  How.  Pr.  vent  him  from  using  it  in  such  a  way 
64 ;  Perry  v.  Truefitt,  6  Bear.  66.  But  as  to  deceive  and  defraud  the  public, 
where  tlie  defendant's  label  represented  and  obtain  for  himself,  at  the  expense 
his  goods  as  equal  to  those  of  the  of  the  plaintifis,  an  undue  and  improper 
plaintiff,  but  the  words  "equal  to"  advantage."  So  Sykes  v.  Sykes,  8  B. 
were  printed  in  very  small  letters,  &  C.  Ml ;  HoUoway  v.  Holloway,  18 
an  injunction  was  granted.  Day  v.  Beav.  218 ;  Clark  v.  Clark,  25  Barb.  76 ; 
Binning,  1  Cooper's  Ch.  Rep.  489.  So  Howe  v,  Howe  Man.  Co.,  60  Barb.  286. 
Glenny  v.  Smith,  11  Jur.  (n.  8.)  964.  On  the  other  hand,  where  both  parties 
So  where  the  terms  of  the  comparison  bear  the  same  name,  but  no  fraudulent 
were  such  as  to  lead  to  the  inference  representations  are  made,  even  though 
that  the  defendant's  goods  were  pre-  a  loss  result  to  one  of  the  parties  from 
pared  by  the  plaintiff'.  Franks  v.  this  similarity  of  name,  he  is  witliout 
Weaver,  10  Beav.  297.  Where  there  is  a  remedy.  It  is  a  case  of  damnum 
a  fraudulent  imitation  of  the  plaintiff's  abaque  injuria.  Burgess  v.  Burgess,  17 
trademark,  it  is  no  defence  that  the  Eng.  L.  &  £q.  267 ;  Faber if.  Faber,  8 
defendant's  goods  are  equal  in  quality  Abb.  Pr.  (n.  8.)  115;  8.  c.  49  Barb.  867. 
to  those  made  by  the  plaintiff.  Blofield  But  one  cannot  use  another's  name  as 
V.  Payne,  4  B.  &  Ad.  410;  Taylor  i;.  a  trade-mark  under  cover  of  having  a 
Carpenter,  2  Sandf.  Ch.  608 ;  2  Wood,  workman  of  the  same  name  in  his 
&  M.  1 ;  Partridge  v,  Menck,  2  Sandf .  employ,  or  bv  virtue  of  an  arrangement 
Ch.  622.  with  a  third  party  bearing  the  same 

(b)  In  Croft  v.  Day,  7  Beav.  84,  Lord  name,  but  having  no  interest  in  the 
LangdaU  9Ay%  I  ^'The  defendant  has  a  business.  Rodgers  v.  Nowill,  5  Man. 
right  to  carry  on  the  business  of  a  Qr.  &  8c.  109,  6  Hare,  825;  Croft 
blacking   manufacturer   honestly  and  v»   Day,    7   Bear.   84;    Southom   v* 
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No  certain  line  can  be  drawn  here.  It  is  a  question  of  &ot 
ratlier  than  of  law.  But  this  question  always  is.  Is  the 
mark  or  designation  complained  of,  such  as  would  naturally 
mislead  a  customer  by  the  false  and  simulated  appearance  of 
the  article  he  buys  7 

If  it  would  cause  this  deception,  another  question  arises : 
Must  this  deception  be  intentional,  and  therefore  fraudulent  ? 
It  is  not  difficult  to  suppose  that  one  who  makes  certain 
goods  may  affix  to  them  a  mark  which  is  already  understood 
as  indicating  that  they  have  peculiar  merit,  without  intend- 
ing  to  deceive  any  one  as  to  their  manufacture.  The  author- 
ities, and  we  think  the  better  reason,  would  lead  to  the 
conclusion,  that  if  this  be  a  deception  in  fact,  though  not  in 
intent,  the  law  should  protect  the  public  against  it.  (<?) 

We  apprehend,  howevcfr,  that  a  distinction  would  be 
drawn,  which,  so  far  as  the  authorities  go,  would  seem  to  be 
warranted  by  them.    It  is  this.    In  our  next  section,  it  wiU 

B«jnolcb,  12  L.  T.  Rep.  (ir.  s.)  76.    In  Cartier  v,  Cariile,  S  Jnr.  (v.  s.)  188; 

Amet  V.  King,  2  Gray,  879,  the  plain-  Amoskeag  Man.  Co.  v.  Spear,  2  Sandf. ; 

tUTwas  a  manufacturer  of  shorelB,  and  a.  o.  008;  Coates  v.  Holbrook,  2  Sandf. 

marked  his  goods  with  his  own  name,  Ch.  686 ;  Coflfben  v.  Brunton,  4  McLean, ' 

O.  Ames ;  but  it  was  arerred  in  the  616 ;  Messerole  v»  Tynberg,  86  How. 

Mil  that  the  letter  O.  was  fluently  Pr.  14, 4  Abb.  IV.  (n.  B;)  410 ;  Dale  v. 

eflhoed  in  the  process  of  manu&ctore,  Smithson,  12  Abb.  Pr.  2S1,    This  has 

and  that  the  shorels  were  known  in  been  doubted  in  a  few  cases ;  and  in 

tiie  market  simply  as  Ames's.    The  Corwino.  Daley,  7  Bosw.  222,  it  is 

defendant  had  stamped  shovels  of  his  eren  said  to  be  one  of  the  "  two  prin- 

own  manuftcture  with  the  name  Ames ;  ciples  siieadily  adhered  to  in  all  the 

Imt  in  his  answer  he  ayerred  on  oath  cases  in  equity,  that  tiie  intent  to  pass 

that  he  had  done  so  not  to  represent  off  the  goods  of  the  defendant  as  those 

them  as  the  plaintiff's  goods,  but  at  of  the  plaintiff  most  exist;"  and  this  is 

the  reqnest  of  one  B.  B.  Ames,  by  asserted  also  in  The  Mmimac  Man. 

whom  tneir  had  been  ordered.  Under  the  Co.  v.  Gamer,  2  Abb.  Pr.  818.    Bat 

statotee  of  Massachusetts,  the  Supreme  the  contrary  opinion   is   now  firmly 

Oomt  bad  then  no  genend  jurisdiction  established    both    on    principle    and 

tn  cases  of  fraud,  and  their  jurisdiction  authority.    At   law  the   rule   is  dif- 

in  the  matter  was  derired  solely  from  ferent.    There  the  remedy  is  by  an 

the  proyisions  of  chap.  197  of  th«  Acts  action  on  the  case  for  deceit,  and  an 

of  1862,  which  required  proof  of  fraud-  intent  to  deoeiye  is  of  the  gist  of  the 

nlently  representing  the  goods  of  one  acdon.    Crawshay    v.    Thompson,    4 

as  actually  made  by  anoUier ;  and,  as  Man.  St  Gr.  867 ;  Sykes  v.  Sykes,  8  B. 

this  was  denied  on  oath,  and  the  case  ft  C.  641 ;  Rodgers  o.  Nowill,  6  Man. 

came  to  a  hearing  on  bill  and  answer  Gr.  ft  Sc.  108 ;  Bdleston  v.  Bdieeton,  9 

akme,  an  iigunction  was  reftased.  Jnr.  (ir.  a.)  479;  Farina  v.  Silyerlock, 

(c)  In  equity  it  is  not  necessary  that  1  Kay  ft  J.  609.    Where  the  use  of 

the  acts  of  the  defendant  be  done  with  another's  trade-mark  is  made  a  statute 

ftttudulent  intent    MiUington  v.  Fox,  oflfence,  the  sale  of  spurious  goods  by 

8  My.  ft  Cr.  3^ ;  Ains  worth  r.  Walms-  one  ignorant  of  the  fact  does  not  render 

ley,  Rng.  Bq.  Rep.  1  Eq.  Cas.  618 ;  him  hable  to  the  penalty.    Rudderow 

BurgeM  0.  Hills,  26  Beay.  244;  Bdle-  v.  Huntington,  8  Sandf.  8.  C.  262. 
stoB  V.  Edleston,  9  Jnr.  (v.  a.)  479; 
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be  seen  that  the  owner  and  user  of  a  tiade-mark,  if  it  be 
violated,  may  proceed  against  the  violator  in  equity  or  at 
law :  in  equity,  to  restrain  and  prevent  this  violation  of  his 
right ;  at  law  to  obtain  damages  therefor.  If  he  proceeds  in 
equity,  he  should  obtain  the  reUef  of  injunction,  although 
the  violation  did  not  intend  deception.  But  if  he  resorts  to 
law,  to  obtain  damages,  it  may  well  become  a  material  ques- 
tion whether  the  defendant  was  honest,  intending  neither 
harm  to  him  or  deception  of  the  public,  or  fraudulent,  and 
intending  both.  It  would  be  a  question  which  we  should  say 
would  bear  more  upon '  the  amount  of  damages  than  upon 
the  verdict  itself ;  or,  if  the  case  were  in  equity,  upon  the 
question  of  costs,  (d) 

How  feur  an  imitation  must  go  to  be  regarded  as  a  violation 
of  a  right,  may  depend  upon  the  question  how  for  the  courts 
will  go  in  protecting  the  public  from  deception,  and  where 
they  will  stop,  leaving  purchasers  to  take  care  of  themselves* 
There  is  no  positive  rule,  and  perhaps  never  can  be,  which 
will  always  answer  this  question.  In  some  cases  the  test  is 
said  to  be',  Is  the  imitation  calculated  to  mislead  the  un* 
wary  ?  («)  But  what  is  meant  by  unwary  ?  If  the  law  is, 
that  no  imitation  is  a  violation  of  a  trade-mark,  which  the 
customer  could  not  detect  by  su£Scient  care,  it  is  obvious 
that  no  mere  colorable  imitation  would  be  restrained.  And 
in  some  cases,  in  their  conclusions  from  the  feu^ts,  courts  seem 
to  go  almost  to  this  extent.  We  bebeve  the  true  rule  —  not 
always  easy  of  application  —  to  be  this :  Is  the  imitation  such 
as  would  probably  deceive  a  customer  who  used  ordinary 
care  f  and  for  this  there  can  be  no  standard  but  the  degree 
of  attention  which  common  buyers  of  such  articles  commonly 
give  to  them  when  they  buy  them.  (/)     Nor  is  it  always 

((f)  See  note  (o),  infra,  caatioug/'    See  also  Amoskeag  Man. 

(e)  Crawshaj  v.  Thompson,  4  Man.  Co.  v.  Speer,  2  Sandf.  S.  C.  609.    In  a 

a  Or.  868 ;  Edleston  v.  Vick,  28  Eng.  Twy  laiffe  nnmber  of  cases  the  ex- 

L.  &  Eq.  61 ;  Swift  v.  Dey,  4  Robt.  611 ;  presskm  used  is  simply,  Is  the  imita- 

but  the  decision  of  Judge  RoberUon  in  tion  "  calculated  to  aeoeire  the  pub* 

this  last  case  was  oyemiled  on  appeal,  lie  "  1 

and  the  rule  laid  down  in  Partridge  v.  if)  This   is  substantially  the  role 

Menck  adopted.    See  the  next  note,  laid  down  in  Partridge  v.  Menok,  2 

In  the  Brooklyn  White  Lead  Co.  v.  Sandf. Ch. 622.  ViceChancellor S<mul- 

Maswy,  26  Barb.  417,  it  is  said,  "  the  Jbrd  there  sa^ :  "  Although  the  court 

law  must  protect  the  right  to  sell  to  will  hold  any  imitation  oolorablo  which 

all,  to  the  mcautlous  as  well  as  to  the  requires  a  carefU  inspection  to  dia* 
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enough  that  a  deception  is  caused ;  for  it  may  be  caused  by 
conduct  which  the  law  permits.  Thus,  it  is  held  that  a  man 
may  stamp  his  own  name,  in  gilt  letters  or  otherwise,  on  his 
own  goods,  or  their  bands  or  covers ;  and  if  injury  results  to 
another  mantifisieturer,  he  has  no  remedy.  ( jf  ) 

There  is  no  doubt  that  a  man^s  right  to  use  his  own  trade- 
mark may  be  violated,  not  only  by  one  who  uses  the  same  oi 
a  colorable  imitation  thereof,  but  by  any  person  who  provides 
the  means  or  instrument  of  this  fraud,  as  by  making  for  the 
use  of  the  violator  the  type  or  tool,  or  printing  the  label,  by 
which  it  is  carried  into  effect,  and  that  an  injunction  will 
issue  to  prevent  this,  (jf) 

tioguirii  its  maiite   md   appewrance  to  impoae  Hpon  ordinary  purchaaert 

from  tho«e  of  the  manufacture  imi-  buying  from  them.    Sykes  v,  Sykes,  8 

tated,  it  ia  certainly  not  bound  to  in-  B.  &  C.  641 ;  Shrimpton  o.  Laight,  18 

terfere  where  ordinary  attention  will  Bear.    164;    Coatee   v.    Holbzook,   2 

enable  a  purchaser  to  discriminate.    It  8andf.  Ch.  686 ;  Taylor  v.  Carpenter, 

does  not  lollioe  to  ihow  that  persona  2  Wood.  &  M.  1 ;  Clark  v,  Clark,  26 

incapable  of  reading  the  labels  ought  Barb.  77.    But  otherwise,  where  the 

be  deoeiTed  by  the  resemblance.    It  mistake  arises  from  the  employment 

moat  appear  that  the  ordinal^  mi^  of  of  words  to  which  both  parties  haye  an 

purchasers,  paying  that  attention  which  equal  right.    Amoskeag  Co.  v.  Spear, 

each  persona  uanally  do  in  baying  the  2  Sandf.  S.  C.  608;  Stokea  v,  Land^ 

article  in  queation,  would  probably  be  graff,  17  Barb.  608. 

deceired."    Thia  ia  cited  and  followed        iff)  Faber  v.  Faber,  49  Barb.  867. 

fai  The  Merrimac  Man.  Co.  v.  Garner,        (a)  Farina  o.  Silrerlock,  1  Kay  A  J. 

2  Abb.  Pr.  818;  Swift  v.  Dey,  4  Bobt.  609,  4  Kay  &  J.  660.    The  defendant 

611.    A  similar  rule  ia  laid  down  by  in  this  caae  printed  and  oflftmed  for  sale 

Lord  Chancellor  Cnxnworth  in  Seize  v.  labels  exactly  imitating  those  used  by 

ProTesendg,  Kng.  Eq.  Rep.  1  Ch.  Ap.  the  plaintiff  upon  hia  Cologne  water. 

191 :  "  What  degree  of  resemblance  la  So,  too,  a  party  haa  been  emoined  from  9 

necessar^r,  from  the  nature  of  thinga,  ia  marking   an   inferior  quality  of   the  ^ 

a  matter  incapable  of  definition  a  priori,  plaintiff'a  gooda  aa  the  superior  quality. 

All  that  courta  of  juatioe  oaa  do  ia  to  GUlott  v.  Kettle,  8  Duer,  624.    The 

aay  that  no  trader  can  adopt  a  trade-  owner  of  a  trade-mark  haa  his  remedy 

mark  eo  resembling  that  of  a  rival  aa  againat  a  aellerof  the  gooda  fhiudulently 

that  ordinary  purchaaera,  purchaaing  marked,  aa  well  aa  againat  the  maker 

with  ordinaiT  caution,  are  nkelj  to  be  of  them.    Coatea  v,  Holbrook,  2  Sandf. 

misled."    Welch  v.  Knott,  4  Kay  ft  J.  Ch.  686 ;  Ahisworth  v.  Waimsley,  Eng. 

747.    See  Lend,  ft  FroT.  Law  Aaaur-  £q.  Rep.  1  Eq.  Caa.  618;  Jurgenaon  v. 

ance  Co.  v.  Lend,  ft  Proy.  Jomt-Stook  Alexander,  24  How.  Pr.  269 ;  Burgeae 

Life  Ina.  Co.  11  Jur.  988.    It  ia  well  v.  Hilla,   25   Bear.   244;   Mataell   v. 

aettled  that  it  ia  no  defence  to  a  amit  Flanagan,  2  Abb.  Pr.  (n.  b.)  469;  Old- 

for  the  infringement  of  trade-marka,  ham  v.  Jamea,  18  Iriah  Ch.  898 ;  14  id. 

tiiat  wholesale  dealera  would  not  be  81. 

deoelred  if  the  reaemblanoe  be  nieh  •• 
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SECTION  VL 

OF  THB  REMEDY  FOB  VIOLATION  OF  THB  BIGHT  TO  X78B  ▲ 

TBADB-MABK. 

We  are  not  aware  of  any  modem  case  in  which  a  customer 
deceived  by  a  simidated  trade-mark  has  brought  an  action 
for  the  fraud.  (A)  But  actions  by  the  party  possessing  or 
claiming  to  possess  the  exclusive  right  to  use  a  certain  trade- 
mark, for  a  fraudulent  use  of  the  same  or  a  similar  mark,  are 
common  both  at  law  and  in  equity ;  and  we  do  not  know  that 
the  statute  will  greatly  affect  the  law  or  practice  of  courts 
in  this  respect. 

If  the  action  be  at  law,  the  remedy  sought  is  damages. 
And  it  has  been  held  that  the  plaintiff  has  a  right  to  recover 
some  damage,  although  no  actual  damage  is  proved.  (%) 

If  the  action  be  in  equity,  an  injunction  is  sought  to  re- 
strain and  prevent  the  continued  use  of  the  fraudulent 
trade-mark.  It  would  seem  that,  in  the  year  1742,  equity  not 
only  refused  such  an  injunction,  but  the  Lord  Chancellor  said 
he  had  never  known  an  instance  where  such  an  injunction 
had  been  granted.  (/)  But  recentiy  a  court  of  equity  has 
always  granted  this  remedy,  if  a  case  were  made  out ;  and 
then,  having  equitable  jurisdiction  of  the  case,  the  court 
would  not  send  the  plaintiff  into  a  court  of  law  to  recover 
damages,  but  would  proceed  to  inquire  whether  damages 
have  been  sustaiued,  and,  if  they  have  been,  would  decree 


(A)  See  Soathern  o.  How,  ante,  note  Taylor  v.  Carpenter,  2  Wood,  ft  M.  1, 

(6),  p.  267  ba,  the  court  say :  "  In  a  case  like  thU,  if 

(i)  Blofleld  V.  Paine,  4  Bam.  ft  Ad.  in  anj,  no  reason  exists  for  giving 
410.  This  was  an  action  at  law,  in  damages  greater  than  hare  been 
which  the  jnrj  had  found  for  the  plain-  actually  sustained,  or  what  hare  been 
tiff,  with  one  farthing  damages.  On  a  called  compensatory."  "  If  by  ezem- 
motion  for  a  non-suit,  LittUdaU,  J.,  plary  damages  was  meant  a  ftdl  in- 
said  :  "  I  think  enough  was  prored  to  demnity  for  the  indiridual  wrong  in 
entitle  the  plaintiff  to  recorer.  The  every  equitable  view,  and  thus,  by  such 
act  of  the  defendant  was  a  fraud  aeainst  an  example,  operatinsr  in  a  preventive 
the  plaintiff;  and  if  it  occasioned  him  manner  the  more  dectuaUy  against 
no  specific  damage,  it  was  still,  to  a  the  repetition  of  such  injuries,  then  no 
certain  extent,  an  injury  to  his  right,  error  happened  on  the  part  of  the  court 
There  must  be  no  rule."  So  Rodgers  below." 
s.  MowUl,  6  Man.  Gr.  ft  Si.  108.    In  (;')  Blanchard  v.  Hill,  2  Atk.  484. 
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compensation.  Upon  this  inquiry  as  to  damages  the  court 
would  use  the  means  common  in  equity  practice.  It  will 
require  an  exhibition  of  books,  of  accounts  and  sales,  and,  if 
necessary,  refer  the  case  to  a  master,  to  take  evidence  and 
report  thereon  whatever  may  enable  the  court  to  do  justice 
between  the  parties,  (i)  As  the  equity  for  the  account  is 
strictly  incident  to  the  injunction,  if  this  be  refused  no  ac- 
count will  be  given.  (I)  Nor  in  equity  will  any  thing  be 
recovered  beyond  the  actual  damages,  (m)  Where  no  fraud- 
ulent intent  appears,  no  account  will  be  granted,  (n)  As 
to  costs,  if  the  plaintiff's  right  to  the  trade-mark  be  estab- 
lished, the  English  couii»  give  the  plaintiff  the  costs  of  his 
application  for  injunction,  even  if  the  defendant  be  innocent 
of  fraudulent  intent,  %nd  had  no  notice  of  the  plaintiff's 
claims,  (o)  But  if  the  defendant  on  receiving  such  notice 
offers  to  pay  the  plaintiff 's  costs  already  incurred^  and  give 
up  all  further  use  of  the  mark,  he  will  not  be  required  to 
pay  any  farther  costs  in  the  suit,  (p) 

It  has  been  held  that  where  an  injunction  against  the  use 
of  a  trade-mark  had  been  issued,  it  was  a  breach  to  use  the 
same  name,  with  the  addition  of  *^  improved,"  although  the 
defendant  said  on  the  label  that  it  was  not  the  original 
article,  (r)  Usually,  a  court  of  equity  will  not  exert  its  high 
powers  unless  a  case  is  made  out  which  calls  distinctly  and 
perhaps  strongly  for  their  interposition.  But  it  is  now  per- 
fectly well  settled,  even  in  the  absence  of  the  statute,  that 
a  person  may  be  entitled  to  the  exclusive  use  of  his  own 

(k)  Taylor  v.  Carpenter,  2  Sand£  any  aooonnt  of  profits  or  compensation, 

Ch.  611 ;  Burnett  o.  Phalon,  9  Bosw.  except  in  respect  of  any  use  by  B  after 

192;  Gillott  v.  Esterbrook,  47  Barb,  he    has   become  aware  of  the  prior 

466 ;  Bayly  v.  Taylor,  1  Russ.  ft  M.  78 ;  ownership."    So  Meet  v.  Couston,  88 

Adams's  Equity,  219.  Bear.  678 ;  but  in  the  case  of  Cartier  o. 

{I)  Bayly  o.  Taylor,  1  Russ.  ft  M.  Carlile,  81  Bear.  292,  decided  two  years 

78.  before  Moot  v,  Coaston,  the  same  j udge, 

(m)  The  Leather  Cloth  Co.  v.  HIrsch-  Sir  J.  RmiUy,  held  otherwise. 

Am,  Eng.  £q.  Rep.  1  £q.  Cas.  299.  (o)  Burgess  v.  mils,  26  Bear.  244; 

{n)  Says    Lord    Chancellor     fTete-  Burgess  v.  Elately,  26  Bear.  249 ;  The 

hmy  in  Edelston  v.  Edelston,  1  De  O.  Collins  Co.  v.  Walker,  6  W.  R.  717. 

J.  ft  8.  186:  "Although   it   is   well  (p)  Hudson    v.    Bennett,    12    Jcr. 

founded  in  reason,  and  also  settled  by  (h.  b.)  619.    In  MiUington  v.  Fox,  8 

decision,  that  if  A  has  acquired  prop-  My.  ft  Cr.  888,  the  defendant  haring 

erty  in  a  trade-mark,  which  is  after-  offered  to  gire  up  tiie  mark  before  the 

wtfds    adopted   and   used   by  B,  in  suit  had  been  commenced,  no  costs  were 

ignorance  of  A's  right,  A  is  entitled  to  granted  to  the  plaintiff, 

an  injunction,  yet  he  is  not  entitled  to  (r)  Ayer  v.  Hall,  8  Brewster,  609. 
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tpade-maxk,  and  that  a  court  of  equity  has  full  jurisdicdou 
over  any  wrongful  interference  with  this  use,  and  may 
prevent  the  same,  or  give  indemnity  for  injury  sustained 
thereby. 

It  may  be  that  the  original  proprietor  of  a  trade-mark  has 
lost  his  right,  or  at  least  his  equitable  remedy,  by  his  own 
laches ;  or,  by  acquiescing  in  the  use  of  it  by  another,  without 
objection  or  interference.  Nor  need  it  be,  accorduig  to  the 
view  taken  of  this  question  in  some  cases,  a  long  period  of 
silence  to  have  this  effect.  («)  K  such  laches  or  permission 
be  shown,  a  court  of  equity  will  at  least  withhold  its  peculiar 
remedy  and  remit  the  plaintiff  to  a  court  of  law.  (f) 

It  seems  to  be  weU  established  that  equity  exercises  its 
jurisdiction  in  those  cases  only  where  the  legal  right  is  estab- 
lished or  is  certain,  (u) 

U)  In  Flayel  v,  Harrifon,  19  £ng.  L.  to  use  hb  name  aa  a  trade-mark,  thu 

&  £q.  16,  a  delay  of  four  months  after  permission  is  a  mere  license,  rerocable 

the  infringement  became  known  to  the  at  the  wiU  of  the  person  whose  name 

plaintiff,  i^as  held,  under  tlie  circum-  is  thus  used.    McCardel  v.  Peck,  28 

stances,  a  bar  to  his  application  for  an  How.  Pr.  120 ;  Howe  v.  Searing,  10 

ii^junction.  Abb.  Pr.  264 ;  Christj  v.  Uurpby,  13 

{t}  The    Amoskeag    Man.    Co.    v.  How.  Pr.  77.    See   also   Bowman  o. 

Gamer,  6  Abb.  Pr.  (n.  b.)  266;  Taylor  Flojd,  8  Allen,  76,  decided   upon  a 

p.  Carpenter,  2  Wood.  &  M.  19;  Hil-  statnte  (Mass.  Gen.  Stat.  c.  66,  §  1-4), 

liard  on  Ii^ unctions,  §  48 ;  Beard  v,  forbidding  the  carrying  on  of  business 

Turner,  18  Law  Times  Rep.  (k.  s.)  in  the  name  of  a  third  person  without 

746.    In  this  last  case,  a  delay  of  two  the  written  consent  of  the  latter. 

Sears  was  shown.    On  the  other  hand,        (u)  "  I  have  before  this  had  an  occa^ 

1  the  Amoskeag  Man.  Co.  v.  Speac,  2  slon  to  express  an  opinion,''  says  Lord 

Sandf.  S.  C.  616,  Judse  Duer  says:  Cottenham,  "tliat  unless  the  case  be 

"  I  am  satisfied  ttiat  the  doctrine  of  rery  clear  it  is  the  duty  of  the  court 

acquiescence,  operating  as  an  absolute  to  see  that  the  legal  right  is  ascertained 

surrender  of  an  exclusive  right,  is  ap-  before  it  exercises  its  equitable  juris- 

plicable  to  the  case.    The  consent  of  a  diction.    For  this  there  are  good  rea- 

manu&cturer  to  the  use  or  imitation  of  sons.     The  title  to  the  relief  depends 

his  trade-mark  by  another,  may,  per-  upon  a  legal  right,  and  the  court  only 

haps,    be    justly   inferred    from    his  exercises  its  jurisdiction  on  the  ground 

knowledge  and  silence;   but  such   a  that  the  legal  right  is  established." 

consent,  whether  express  or  implied*  Spottiswoode  v.  Clarke,  2  Sandf.  Ch. 

when  purely  gratuitous,  may  certainly  628,  2  Phil.  164.    So  in  Snowden  v, 

be  withdrawn ;    and,  when   impliea,  Noah,  Hopkins,  847,  it  is  saia :  "  The 

lasts  no  longer  than  the  silence  from  writ  of  injunction  is  a  most  important 

which  it  springs ;  it  is  in  reality  no  remedy ;  but  it  is  used  to  protect  rights 

more  than  a  rerocable  license.    The  which  are  clear,  or  at  least  free  from 

existence  of  the  &ct  may  be  a  veiy  reasonable    doubt."      So    Motley    v. 

proper  sulyect  of  inquiry  in  taking  an  Downman,  8  My.  &  Cr.  1 ;  Bramwell 

account  of  profits,  if  such  an  account  v»  Holcomb,  8  My.  &  Cr.  747 ;  Pidding 

shall  hereafter  be  decreed;  but  even  v.   How,   8    Sim.    477;    Rodgers   o. 

the  admission  of  the  fact  would  furnish  Nowill,  6    Hare,  826;  Wolfe  v.  Goul- 

no  reason  for  refusing  an  ii\j unction."  ard,    18   How.    Pr.  64 ;    The   Merri- 

8o  Gillott  V,  Esterbrook,  47  Barb.  470.  mac  Man.  Co.  v.  Gamer,  2  Abb.  Pr. 

When  one  gratuitously  permits  another  818;  Cofifeen  v.  Brunton,  6  McLean^ 
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In  some  of  the  States,  the  yiolation  of  a  light  to  a  trade- 
mark is  prohibited  bj  statute.  We  cite  them  in  our  notes,  (v) 
How  far  these  statutes  will  be  superseded  by  the  statute  of 
the  United  States,  or  held  to  be  eonourrent  with  that,  we  do 
not  propose  to  consider. 

266;  Howe  v.  Howe  Machine  Co.  60  ch.  129,  Stat.  1867-8,  ch.  849;  Ore- 
Barb.  286.  gon,  Gen.  Laws  Crhninal  Code,  ch.  44, 
(o)  The  infringement  of  trade-marks  f  588;  Kansas,  Gen.  Stat.  ch.  111.  See 
is  a  statute  misdemeanor  in  the  follow-  also,  the  Merchandise  Marks  Act,  26 
log  States :  New  York,  Laws  of  1862,  ft  26  Vict.  ch.  88.  In  Maine  and 
eh.  806;  Massachusetts,  Gen.  Stat.  Massachusetts  there  are  statutes  in 
ch.  161,  §{  66,  66 ;  Pennyslyania,  aflirmance  of  the  common  law,  giring 
Brightlj's  Pnrden's  Digest,  m>.  246,  the  owner  of  a  trade-mark  a  civU 
966,  Pub.  Laws,  1860,  p.  4&,  Pub.  remedy  in  damages  for  its  infringe- 
Laws,  1868,  p.  648;  Onio,  Swan  ft  ment,  and  authorizing  an  iignnction. 
Critchfleld's  dtotntes,  p.  464,  Act  Mar.  Me.  Acts,  1866,  ch.  10 ;  Mass.  Gen. 
29, 1869 ;  Missouri,  Gen.  Stat.  p.  912,  Stat.  ch.  66.  In  Missouri,  California, 
Act  Mar.  6,  1866 ;  Mi<diigan«  Laws,  and  Oregon,  provision  is  made  for  the 
186^  No.  22;  California,  Stat  1868»  publior^trationof  Inde-marki. 
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•268  ♦CHAPTER   XVI. 

OF  THB  LAW  OF  8HIFPINQ. 

SECTION  L 

OF  THB  BXTILDIKO  AND  OWITBBSHIP  OF  A  8HIP. 

A.  —  Of  a  Bwiiing  Oontrnet. 

This  contract  may  be  whatever  the  parties  to  it  choose  to 
make  it.  Thus,  one  who  desires  to  own  a  ship,  may  propose 
to  supply  the  builder  with  all  requisite  materials,  the  builder 
to  do  for  him  aU  the  requisite  labor.  The  ship  would  then 
never  be  the  builder's,  but  would  from  the  beginning  belong 
to  him  for  whom  it  is  built.  Ships  are  not  however  often  . 
built  in  this  way.  The  builder  usually  constructs  the  vessel 
for  one  of  four  purposes.  Either  to  supply  an  order,  or  to 
execute  a  contract,  which  may  be  regarded  as  substantially 
the  same  thing,  or  to  sell  it  to  some  purchaser  who  may  desire 
to  buy  it,  or  to  own  it  himself. 

One  important  question  has  arisen  about  which  the  cases 
are  not  reconcilable.  If  a  ship  be  huilt  on  a  building  contract, 
and  the  price  is  to  be  paid  by  instahnents,  does  each  instal- 
ment when  paid  purchase  the  fabric  as  it  then  exists,  passing 
the  property  absolutely  to  the  purchaser,  subject  only  to  the 
lien  which  the  builder  has  for  the  purposes  of  finishing  the 
ship? 

The  cases  on  this  subject  were  in  much  conflict.    In  the 

earlier  English  cases  much  reference  is  made  to  provisions  in 

the  English  statutes  and  usages  as  to  builders'  certificates 

and  the  grand  bill  of  sale,  which  do  .not  exist  in  our  own. 

We  consider,  however,  that  the  law  is  now  well  settled, 

especially  in  this  country  and  by  recent  cases.    If  it 

*  259  be  the  intention  of  the  *  parties  that  the  builder  should 

sell  and  the  purchaser  buy  the  ship  before  it  is  com- 

[892] 


OH.  rVl.J  LAW  OF  SHIPPING.  *  269 

pleted,  and  at  different  stages  of  its  progress,  and  a  bargain 
is  made  su£Sciently  expressive  of  this  intention,  there  is  no 
reason  whatever  why  the  law  should  not  enforce  such  a  bar- 
gain. But  no  such  bargain  would  be  implied  from  the  mere 
fact  that  payment  is  to  be  made  by  instalments,  whether  they 
are  graduated  merely  on  time,  or  on  the  state  or  condition  or 
progress  of  the  ship.  Nor  would  this  implication  arise  from, 
or  be  greatiy  aided  by,  the  employment  by  the  purchaser  of 
a  superintendent.  These  facts  might  assist  in  identifying 
the  structure,  or  sustaining  an  action  for  a  breach  of  the  con- 
tract ;  and  they  might  bear  on  the  amount  of  damages*  But 
they  would  not  be  sufGlcient  to  prove  an  actual  sale  and  trans- 
fer of  the  property  by  the  payment  of  an  instalment,  so  that 
after  such  payment,  if  the  property  were  lost  or  destroyed,  it 
would  be  the  loss  of  the  purchaser,  (a) 

At  the  same  time,  it  appears  to  be  decided,  that  payment 
of  instalments  imposes  upon  the  builder  an  obligation  to  finish 
and  deliver  under  his  contract  the  identical  vessel,  (i) 

The  original  bill  of  sale  by  which  the  builder  transfers  the 
ship  to  the  first  purchaser,  whether  built  by  contract  or  other- 
wise, is  called  in  England  the  Grand  Bill  of  sale,  {e)  and  is 
distinguished  by  this  name-  from  subsequent  bills  of  sale  — - 
made  by  the  purchaser  or  his  transferees ;  but  we  have  no 
such  distinction  in  this  country,  (d) 

*  The  builder  should  deliver  his  certificate  to  the  *  260 

(a)  Wood  V,  Bell,  6  Ellis  A  B.  772,  pledgee  may  purchase  her  at  a  certain 

S4  Bng.  L.  &  Eq.  17S,  affirmed  in  the  rate,  is  nei&ier  a  sale  nor  a  mortgage 

Szchequer  Chamber,  6  EUis  &  B.  866,  or  pledge,  and  transfers  no  property  in 

86  Eng.  L.  ft  Eq.  148 ;  Baker  v.  Gray,  the  yessel,  although  the  adVances  are 

17  C.  B.  462,  84  Ene.  L.  ft  Eq.  887 ;  made.    Bonsev  v.  Amee,  8  Fick.  286. 

Woods  V.  Russell,  6  B.<  ft  Aid.  942;  See  Reid  v.  Fairbanks,  18  C.  B.  692, 

Battersbjv.  Gale,  cited4  A.  &£.  468;  24  Eng.  L.  ft  Eq.  220.    Where  the 

Atkinson  v.  Bell,  8  B.  ft  C.  277,  282 ;  property  passes  before  the  completion 

Clarke  v.  Spence,  4   A.  ft   E.   448 ;,  of  tbe  ship,  the  builder  has  a  common- 

Laidler  v.  Burlinson,  2  M.  ft  W.  602;  law  lien,  a  right  of  possession  to  finish 

Andrews  v,  Durnnt,  1  Kern.  86 ;  Merritt  her  and  earn  the  ftill  price.    Woods  v. 

V.  Johnson,  7  Johns.  478;  Johnson  v.  Bussell,  supra. 
Hunt,  11  Wend.  186;  Moody  9.  Brown,        lb\  Andrews  v.  Durant,  1  Kern.  86b 
84  Miune,  107.    A  convejance  of  the       (c)  Abbott  on  Shipping,  8.    In  Bn^ 

keel  after  it  is  laid.  Tests  the  'property  land  the  grand  bill  of  sale  is  necessary 

of  it  in  tiie  vendee,  and  draws  after  it  to  the  transfer  of  a  ship  at  sea.   Atkin- 

all  subsequent   additions.    Glover  v.  son  v.  Maling,  2  T.  R.  462;  Gordon  v. 

Austin,  6  Pick.  209.    See  also  Sumner  East  India  (X>.  7  T.  B.  228,  284. 
V.  Hamlet,  12  Pick.  76,  82.    An  agree-       (</)  Portland  Bank  v.  Stac^,  4  Maat. 

ment  to  pledge  a  vessel  building  to  661;  Wheeler  v.  Sumner,  4  Mason,  ISB; 

€OT«r  certain  advances,  and  thai  the  Morgan  v.  Biddle,  1  Yeates,  8. 
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first  owner,  and  tha  owner  give  it  to  the  collector,  as  re* 
qiufed  bj  the  Statute  of  Registration,  (e) 


B.  —  Cfthe  lieriB  of  Material  Men. 

Formerly,  builders  of  ships,  as  well  as  those  who  repaired, 
equipped,  or  supplied  them,  were  called  material  men ;  (/) 
and  this  somewhat  peculiar  phrase  has  been  in  use  as  a  term 
of  the  law-merchant  for  some  centuries*  Now,  howeyer,  the 
phrase  is  confined,  perhaps  in  law,  and  certainly  in  practice« 
to  those  who  repair  the  ship,  or  furnish  her  with  supplies,  or 
do  any  work  about  her  necessary  for  her  seaworthiness  and 
complete  equipment,  (j/)  By  the  maritime  law  of  Europe, 
and  by  the  Roman  civil  law,  material  men  haye  a  lien  on  any 
ship  which  they  repair  or  supply,  (h)  The  reason  of  this  is 
obvious.  Ships  are  often  at  a  distance  from  their  owners 
when  they  need  and  have  these  repairs  or  supplies,  and  there- 
fore persons  who  famish  them  should  have  a  demand  against 
the  ship  itself,  without  being  obliged  to  recur  to  the  owners. 
There  is  also  another  reason ;  and  it  is  that  ships  may  be 
owned  by  persons  who  are  unknown  to  the  material  men. 
For  these  two  reasons,  the  civil  law  and  the  general  maritime 
law  gives  to  material  men  this  lien  upon  all  ships,  without 
any  distinction  between  foreign  and  domestic  vessels.  In 
this  country,  however,  it  would  seem  that  the  first  reason 
only  has  any  influence ;  for  with  us  the  maritime  lien  is  lim- 
ited to  foreign  vessels,  (i)  But  in  this  respect,  as  in  the 
general  application  of  the  law-merchant,  our  States  are  con- 
sidered as  foreign  to  each  other.  (/) 

(«)  Act  of  1792,  &  1,  §  8,  1  U.  8.  Ut.  1,  tit.  14»  art  16 ;  The  General 

Stata.  at  Large,  291.  Smith,  4  Wheat.  488;  The  Nestor,  1 

(/)  Jacobsen'B  Sea  Laws, 867, note ;  Sumner,  78:  The  Young  Mechanic,  2 

Sir  Leoline  Jenkms  at  cited  by  Lord  Curtis,  O.  C.  404. 

Stowell  in  The  Neptune,  8  Hagg.  Adm.  {i\  In  the  case  of  a  domestic  ressel, 

142.  bjr  the  maridme  law  as  now  settled  in 

(<7)  Thus,  it  has  been  held,  that  no  this  counttr,  the  lien  depends  on  poe- 

lien  exists  bjr  the  maritime  law  for  the  session.  Tne  General  Smith,  4  Wheat 

building  of  a  yessel.    People's  Feny  488;  The  St  Jago  de  Cuba,  9  id.  409. 

Ca  V,  Beers,  20  How.  898;  Roach  v.  But  in  the  case  of  foreign  ships,  the 

Chapman,   22   How.    129.    See   The  lien  does  not  depend  on  possession. 

Richard  Busteed,  Sprague,  441,  for  an  The  Jerusalem,  2  Gallis.  846;  Zane  v. 

able  decision  in  faror  of  the  jurisdio-  The  Brig  President,  4  Wash.  C.  0. 

tion  in  such  a  case.  468. 

(h)  Dig.  14,  1,  1;  Ord.  de  la  Biar.  0)  Pratt  v.  Reed,  19  How.  869 ;  The 
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*  Persons  employed  about  a  vessel  may  have  in  £act  *  261 
either  of  three  liens^  or  in  some  instances  all  of  them, 
which,  though  quite  distinct  in  their  origin,  and  somewhat  so 
in  their  operation,  are  sometimes  confounded  together.  One 
of  these  is  the  common-law  Uen  of  a  bailee.  The  second  is 
the  maritime  lien  of  material  men.  And  the  third  is  the 
statutory  lien  of  workmen  and  mechanics. 

By  the  first,  a  builder  of  a  ship  belonging  to  another  per- 
son, or  any  person  making  repairs  upon  a  ship,  if  for  this 
purpose  he  has  possession  of  the  ship,  has  a  common-law 
lien  upon  her  for  his  charges,  and  may  retain  his  possession 
to  enforce  this  lien.  And  this  lien  may  be  enforced  in  ad- 
miralty, so  far  as  repairs  are  concerned,  (i)  But  if  possession 
of  the  ship  is  parted  with,  this  lien  is  lost,  (l) 

The  maritime  lien  of  material  men  is  widely  extended  in 
admiralty,  and  our  admiralty  courts  claim  and  exercise  a  full 
jurisdiction  over  all  claims  and  questions  arising  under  this 
Hen.  They  require,  however,  evidence  that  the  supplies  and 
zepairs  were  obtained,  and  that  they  could  not  have  been  ob* 
tained  upon  the  personal  responsibilities  of  the  owners,  with- 
.  out  securily  on  the  vessel ;  (m)  although  it  is  not  necessary 
that  the  vessel  should  in  terms  be  made  liable  for  the  pay- 
ment, (n)  Hence,  although  the  vessel  is  in  a  foreign  port, 
if  the  owners  are  present  or  have  an  agent  present,  ready  to 
advance  or  pay  ion  whatever  may  be  necessary,  there  is  no 
lien*  (o)  And  although  the  general  rule  confines  this  lien 
to  a  foreign  vessel,  yet  if  a  vessel  is  in  her  home  port, 

Brig  Nestor,  1  Stunner,  78.  This  doc-  Story,  6S;  Feyrouz  o.  Howard,  7  Pet. 
trine  grew  oat  of  a  dkium  in  The  824.  If  material  men  who  repair  a 
General  Smith,  4  Wheat.  488,  but  it  yessel,  retain  poisestion  of  her  and 
may  now  be  considered  as  settled.  In  claim  a  oommon-law  lien  for  the  re- 
Beach  r.  Sch.  Native,  U.  S.  D.  C,  pairs  made,  they  cannot  add  to  this 
N.  T.,  it  is  said,  on  the  aathori^  of  a  charge  the  expense  of  keeping  the 
remark  in  Pratt  v.  Reed,  19  How.  869,  Tessd,  since  they  keep  her  for  their 
that  as  the  master  would  have  no  own  benefit.  Somes  v,  British  Empire 
power  to  give  a  bottonuy  bond  where  Shipping  Co.,  H.  of  Lords,  2  Law 
the  vessel  belonged  to  an  adljoininff  Tunes  (ir.  a.),  647. 
State,  and  as  m  necessity  which  (/)  See  cases  tuffra,  note  (t). 
authorises  the  giving  a  bond  differs  (m)  Pratt  v.  Reed,  19  How.  860;  The 
from  the  necessity  authorizing  the  im-  Sarah  Starr,  Spnurae,  468.  See  Beach 
position  of  a  Uen  only  in  respect  to  tiie  v,  Sch.  NaUve,  IT.  8.  D.  C,  N.  Y^ 
maritime  interest,  no  lien  could  be  im-  cited  suom,  note  ( /). 
posed  in  such  a  case.  (n)  The  Sea  Lark,  Spragve,  671. 

Ik)  The  Qeneral  Smith,  4  Wheat  (o)  Boraal «.  The  Golden  Rose,  Bee, 

488,  per  Siory,  J. ;  The  Sch.  Marion,  1  181. 
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and  is  there  held  out  by  her  owners  as  a  foreign  vessel, 
*  262  *  material  men  who  have  repaired  or  supplied  her  in 
that  belief,  will  have  a  lien  which  admiralty  will  en- 
force, (^p)  The  residence  of  the  owners  of  the  vessel,  and 
not  that  of  the  furnisher,  is  to  be  looked  to  in  determining 
whether  the  vessel  is  a  domestic  one  or  not.  Therefore  if 
the  vessel  is  in  her  home  port,  no  lien  exists  for  the  supplies 
there  furnished,  although  the  furnisher  resides  and  does 
business  in  another  State.  (9) 

The  third  or  statutory  lien  is  of  course  defined  and  deter- 
mined by  the  statutes  of  each  State,  and  to  these  statutes 
we  must  refer.  Some  of  the  more  important  results  of 
adjudications  determined  under  them  are  as  follows. 

In  Maine,  the  lien  attaches  to  the  vessel  while  building,  and 
continues  for  four  days  after  she  is  launched;  and  if  the 
materials  are  sold  on  a  credit  which  reaches  beyond  the  four 
days,  there  is  no  lien,  (r)  The  materials  must  actually  go 
into  the  ship,  and  make  a  part  of  it  when  finished.  («) 

In  Massachusetts,  under  the  Statute  of  1865,  it  has  been 
held,  that  the  materials  must  be  specifically  furnished  to  be 
used  in  a  particular  vessel,  in  order  to  give  a  lien  on  that 
vessel ;  and  it  is  not  enough  that  they  were  so  used,  if  not 
furnished  for  that  vessel,  ((i)  And  a  petition  cannot  be  filed 
in  the  State  court  until  the  sum  has  remained  impaid  sixty 
days  after  it  was  due.  (u)  But  this  is  not  so  in  admiralty,  (y) 
Under  the  Massachusetts  Statute  of  1848,  the  term  **  oon* 
struction"  has  been  held  to  extend  to  alterations  of  a 
vesseL  (u^) 

In  New  York,  the  lien  of  the  builder  attaches  only  when 
the  fabric  assumes  the  form  of  a  ship,  (x)  and  the  creditoi 

(p)  The  St.  Jftffo  de  Cuba,  9  Wheat  not  embraae  tools  used  by  the  work- 
409.  See  also  Miisson  v.  Fales,  16  men:  The  Kearsarge,  Ware,  2d  ed. 
Biass.  882.  646 ;  nor  materials  furnished  for  ihe 


iq)  The  Eliza  Jane,  Sprague,  162.       moulds  of  the  ship :  Ames  v.  Dyer,  41 
291.    See  also  The  Kearsarge,  Ware,       (t)  Rogers  v.  Currier,  18  Qray,  129. 


Scndder  v,  Baikam,  40  Maine,    Maine,  897. 


2d  ed.  646,  660.  But  see  The  Antarctic,  Spragne,  206. 

(«)  Taggart  v.  Buckmore,  21  Law        (u)  Tyler  v.  Currier,  10  Gray,  64. 


u)  T^ 
v)  Tl 


Rep.  61.    See  also  The  Toung  Sam,'  (t;)  The  Richard  Busteed,  Spragoe^ 

U.  S.  C.  C,  20  Law  Reporter,  608;  441. 

Bewail  V.  The  Hull  of  a  New  Ship,  (to)  The  Ferax,  Sprague,  180. 

Ware,  2d  ed.  666 ;  The  Kearsarge,  2  (r)  Phillipt  v.  Wrlgh^  6  Sandf .  842. 
Curtis,  C.  C.  421.    The  itatate  doet 
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lofies  his  lien  by  permitting  the  veBsel  to  sail  without  enforc- 
ing it ;  but  sailing  on  a  tiialtrip  only  is  not  a  departure  with 
this  effect,  (y)  Nor  is  it  one  if  she  leares  the  State 
fraudulently ;  at  a  time  when  *  not  l^ally  liable  to  *  268 
arrest,  (z)  Wood  for  fuel  is  held  in  New  York  not  to 
be  included  in  the  term  **  supplies/'  (a)  but  to  come  within 
the  term  "  stores."  (6) 

In  Missouri,  the  hire  of  a  barge  by  the  owners  of  a  steamer, 
the  barge  being  necessary  for  her  equipment,  is  regarded  as  a 
*^  material "  for  which  iliere  is  a  lien.  (<;) 

In  Michigan,  there  is  no  lien  for  supplies  furnished  while  a 
vessel  is  building,  (d) 

If  repairs  are  made  or  goods  supplied  on  a  credit,  it  has 
been  said  that  the  credit  prevents  a  Uen.  (e)  But  this  is  not 
necessarily  the  case,  nor  would  it  be  true  unless  the  credit 
were  in  its  nature  inconsistent  with  the  lien,  or  destructive  of 
it.  (/)  If  a  laborer  employed  generally,  by  one  engaged  on 
a  vessel,  works  sometimes  on  the  vessel  and  sometimes  else- 
where, he  has  no  lien  for  that  part  of  his  work  given  to  the 
vessel.  00 

•  The  lien,  whether  given  by  maritime  law  or  by  a  State 
statute,  may  be  enforced  against  the  vessel,  although  she  is 
owned  by  government ;  and  in  the  same  way  as  if  she  were 
owned  by  a  private  citizen.  (A) 

Formerly,  all  who  had  a  lien  on  a  ship  by  a  State  statute 
might,  on  the  authority  of  many  decisions,  enforce  that  lien 
in  the  admiralty  courts  sitting  in  that  distiict.  Recently, 
however,  by  a  rule  of  the  Supreme  Court,  the  right  of  action 

(y)  Hanoox  v.  Dtmning,  6  Hill,  494.  80 ;  Heiniuuits  in  Court^lcott,  Adm. 

(r)  The  Steamboat  Joseph  E.Coffee,  882;    The  Keanarge,  Ware,  2d   ed. 

Oloott,  Adm.  401.  646 ;  The  Antarctic,  Sjpragae,  206 ;  The 

(a)  Johnson  v.  Steamboat  Sandusky,  Sam  Slick,  Sprague,  289. 

6    Wend.    510;    The    Fanny,   dtSA  {g)  The  Calisto,  Daveis,  29;  a.  o. 

Abbott,  Adm.  185.  nam.  Read  v.  Hull  of  a  New  Brig,  1 

(5)  Crooke  v.  Slack,  20  Wend.  177;  Story,  244. 

The  Alida,  Abbott,  Adm.  178, 186.  (A)  The  Revenue  Cutter  No.  1,  U. 

(c)  Amis  V.  Steamboat  Louisa,  9  Mo.  S.  D.  C,  Ohio,  21  Law  Reporter,  281. 
621 ;  Gleim  r.  Steamboat  Belmont,  11  In  Briggs  o.  A  Light  Boat,  Sup.  Jud. 
Bio.  112.  Ct.  Mass.  1868,  it  was  held,  where  a 

(d)  Lawson  v.  Higgins,  1  Mann,  light  boat  was  built  under  a  contract 
Mich.  226.  with  the  goTemment,  the  title  not  to 

(e)  Zane  v.  The  Brig  President*  4  vest  until  the  Yessel  was  completed  and 
Wash.  C.  C.  468.  accepted,  that  a  lien  was  created  while 

(/)  Peyroux  v.  Howard,  7  Pet.  824,  bnHaing,  and  the  goTemment  took  her 
844 ;  The  Brig  Nestor,  1  Sumner,  78,    subject  to  the  lien. 
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in  case  of  supplies,  repaiis,  or  other  neoessaocies  farnisfaed  to  a 

domestic  ship,  has  been  confined  to  a  proceeding  in  perwh 

nam.  (i)   It  may  be  said  generally,  that  this  rule  of  Hie 

*  264  Supreme  *  Court,  'which  gives  a  lien  to  material  men 

for  supplies  or  repairs,  or  other  necessaries,  by  its  very 
language,  confines  this  proceeding  to  material  men.  And  it 
has  been  held,  as  an  effect  of  this  limitation,  tliat  where  the 
law  of  a  State  gave  this  lien  to  a  wharfinger,  yet,  because  he 
was  not  a  material  man,  admiralty  could  not  enforce  his 
lien.  (/) 

It  must  be  true,  however,  that  admiralty  courts,  in  apply- 
ing statutory  provisions  and  enforcing  liens  created  by  tiiem, 
would  be  governed  by  the  terms  of  the  statute;  (A?)  but 
although  the  case  might  not  come  within  Hieir  jurisdiction 
except  by  force  of  the  statute,  in  construing  its  terms  where 
they  were  at  aU  doubtful,  they  would  be  influenced  by  the 
principles  of  admiralty  jurisprudence,  which  are  always  those 
of  equity.  (J) 

It  may  be  convenient  to  add,  that  a  person  who  lenda 
money  for  the  use  of  a  foreign  ship,  has  the  same  lien  in 
admiralty  as  a  material  man.  (m)  But  stevedores,  (n)  or 
persons  employed  to  see  to  a  vessel's  safety,  ventilation, 
&c.,  (o)  or  to  scrape  her  bottom  preparatory  for  coppering,  (p) 
or  for  other  similar  labor,  or  having  charges  against  a  vessel 

(t)  The  12th  Admiralty  rale  which  and  objeota  of  the  new  role.  The 

went  into  effect  May  1, 1869,  provides  Steamer  St.  Lawrence,  1  Black.  622. 
tliat  "  In  all  salts  by  material  men  for       (j)  Rnssel  v.  The  Asa  R.  Swift,  1 

supplies,  or  repairs,  or  other  necessaries  Newb.  Adm.  668. 
for  a  foreign  ship,  or  for  a  ship  in  a        Uc)  The  General  Smith,  4  Wheat, 

foreign  port,  the  libellant  may  proceed  488 ;  The  Bark  Chnsan,  2  Story,  466, 

against  the  ship  and  freight  in  ttm,  or  462;  The  Robert  Fulton,  1  Paine,  620, 

against  the  master  or  owner  alone  in  626 ;  The  Calisto,  Dareis,  29,  88. 
penonam.    And    the   like   proceeding       (l)  See     The     Richard     Bosteed, 

in  penonam,  but  not  in  rem,  shaU  apply  Sprague,  449. 

to  cases  of  domestic  ships,  for  supplies,       (m)  Davis  v.  Child,  Daveis,  71.   See 

repairs,  or  other  necessaries."  2i  How.  also  The  Sophie,  1  W.  Rob.  8i68. 
In  Maguire  v.  Card,  21  How.  261,  the        (n)  The  Amstel,  Blatchf .  &  H.  Adnv 

court,  after  mentioning  the  new  rule,  216 ;  The  Bark  Joseph  Cimard,  01cott» 

said:  "We  have  determined  to  leave  Adm.  120;  M'Dermott  v.  The  S.  G. 

all  these  liens  depending  upon  State  Owens,  1  Wallace,  C.  C.  870 ;  Cos  v. 

laws,  and  not  arising  out  of  the  mari-  Murray,  Abbott,  Adm.  840. 
time  contract,  to  be  enforced  by  the       (o)  Gumey    v,    Crockett,    Abbott, 

Stete  courts."  See  also,  for  the  reasons  Adm.  490. 

(p)  Bradley  tr.  BoUet,  Abbott,  Admr 
669. 
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for  advBTtisiiig,  (^q)  or  for  servioen  as  ship-broker  in  making 
or  drawing  contract,  have  no  lien,  (r) 

As  the  word  *^  neceesaiy ''  constantly  occois  in  determin* 
ing  thb  lien,  it  may  be  said  that  admiralty  regards  it  as 
necessary  in  the  sense  which  suffices  for  this  lien,  if 
the  repairs  or  supplies  *  were  such  as  a  careful  or  pru-  *  266 
dent  owner  would  make  or  supply  to  his  own  vessel.  (•) 

C.  —  (y  Otoners. 

Any  person  may  become  an  owner  of  a  ship  in  the  same 
way  as  of  any  other  chattel,  unless  some  peculiar  means  or 
process  is  required  by  law.  It  is  undoubtedly  true,  that  ships 
are  always  or  almost  always  sold  by  a  written  instrument. 
But  we  cannot  admit  that  this  usage,  however  ancient,  gen- 
eral, or  reasonable,  has  the  force  of  law.  And  we  apprehend 
that  the  B^^tration  Acts  of  this  country  only  deny  the  priv* 
ileges  of  an  American  ship  to  a  vessel  transferred  without 
writing  or  not  registered,  leaving  the  question  of  the  validity 
of  the  sale  for  all  other  purposes,  to  be  determined  by  the 
common  law,  or  the  law*merchant.  (0  But  the  act  of  1850, 
jch.  27,  (u)  provides,  that  ^*  no  bill  of  sale,  mortgage,  hypothe- 
cation, or  other  conveyance  of  any  vessel,  or  part  of  any  ves- 
sel  of  the  United  States,  shall  be  valid  against  any  person, 
other  than  the  grantor  or  mortgagor,  his  heirs  and  devisees, 
and  persons  having  actual  notice  thereof ;  unless  said  bill  of 
sale,  mortgage,  hypothecation,  or  conveyance,  be  recorded  in 
the  office  of  the  collector  of  the  customs,  where  such  vessel 
is  registered  or  enrolled."  Possibly  questions  may  be  raised 
as  to  the  construction  of  this  statute,  (v)  or  even  as  to  its 

(q)  The  Bark  Joieph  Cimard,  Oloott,  484 ;  Leonard  v,  Huntington,  15  Johns. 

Adm.  120.  298. 

(r)  The   GoBtaTia,   Blatchf.  ft   H.  (u)  9  U.  S.  StoU.  at  Large,  440. 

Adm.  189.  (v)  The  question  naturally  ariset  at 

The  Alexander,  1  W.  Rob.  846.  what  custom-house  transfers  are  to  be 

Weston  V.  Penniman,  1  Mason,  recorded.    In  Potter  o.  Irish,  10  Qray, 

The  OriolOp  Sprague,  81 ;  Tag-  416,  the  court  hdd,  that  it  is  necessary 

Sard   9.  Loring,  16  MiuM.  886,  840;  to  record  the  conreyanoe  at  the  cus- 

iixby  V.  Franluin  Ins.  Co.  8  Pick.  86 ;  tom-house  where  the  yessel  is  at  the 

Wearer  v.  The  8.  G.  Owens,  1  Wal-  time  registered ;  but  this  has  been  oon- 

lace»  C.  C.  869:  Barnes  v.  Taylor,  81  troverted  by  Mr.  Justice  CliffM,  in 

Haine,  829;  Mitchell  v.  Taybr,  82  id.  the  case  of  Blanchard  v.  The  Martha 
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oonstitutionality.  (t^)  We  are  however  disposed  to  hold  it 
as  now  established,  and  as  limitii^  the  efiEect  of  a  sale 

*  266  of  a  vessel,  without  *  writii:^  or  registry  to  the  seller, 
his  heirs  and  devisees,  and  persons  having  actual  notice 

of  the  sale ;  but  leaving  such  a  conveyance  valid  as  to  them,  (x) 

And  a  transfer  by  operation  of  law  is  not  avoided  by  any  of 

our  registry  acts. 

D.  —  Cf  Part-otoners. 

1.  Who  arb  Pabt-Owhbbs. 

A  part-owner  of  a  ship  is  one  who  owns  a  definite  part  or 
proportion  of  the  whole  ship ;  and  of  this  part  his  ownership 
is  exclusive.  It  follows,  therefore,  that  part-owners  of  a  ship 
do  not  thereby  become  partners.  And  if  a  ship  is  owned  by 
a  partnership  as  part  of  the  stock  of  the  firm,  the  partners  do 
not  become  thereby  part-owners ;  because  each  partner  owns 
the  whole  partnership  stock,  subject  to  the  rights  of  the  other 
part-owners,  and  no  partner  has  an  exclusive  right  in  any 
part  or  portion  of  the  firm  stock.  But  ships  may  be  and  often 
are  held  as  partnership  property,  and  then  all  the  laws  and 
incidents  of  partnership  attach  to  th6m.  (y)  And  the  evi- 
dence of  partnership  as  to  a  ship,  would  seem  to  be  governed 
by  the  same  rules  of  law  and  the  same  principles  which  apply 
to  other  property. 

Part-owners  —  whether  they  are  so  by  building  a  ship  to- 
gether, or  purchasing  it  together  (in  certain  proportions),  or 
subsequently  purchasing  parts  —  are  always  tenants  in  oom- 

Washington,  1  Clifford,  468.  This  •titutlonal  in  the  Brig  Martha  Wash- 
case  holds  that  all  conveyances  must  ington.  U.  8.  C.  C.  Miiine»  26  Law  Re- 
be  recorded  at  the  home  port  of  the  porter,  22.  All  State  statutes  requiring 
▼es»el.  In  this  view  Mr.  Justice  CUf-  mortgages  of  vessels  to  be  made  in 
ford  is  sustained  by  the  S.  C.  of  the  oertam  places,  would  therefore  be  con- 
U.  8.  in  Whites  Bank  v.  Smith,  7  sidered  as  nugatory.  See  Sinnot  v. 
Wallace,  646.  The  act  of  I860  does  not  Davenport,  22  How.  227. 
apply  to  charter-parties.  Hill  v.  The  (x)  Cape  Fear  Steamboat  Co.  v.  Con- 
Golden  Gate,  i  Newb.  Adm.  806,  or  ner,  8  Rich.  886. 
to  the  lien  of  a  material  man  on  a  ves-  (y)  Doddington  v,  Hallet,  1  Vet. 
sel.  Marsh  i;.  Brig  Minnie,  U.  8.  D.  C,  Sen.  497 ;  Wright  v.  Hunter,  1  East, 
8.  Car.  6  Am.  Law  Reg.  288.  And  it  20 ;  Mumford  v,  NicoU,  20  Johns.  611 » 
applies  only  to  vessels  which  are  reg-  Harding  v.  Foxcroft,  6  Greenl.  76 ; 
istered,  licensed,  or  enrolled.  Veazie  Phillips  v.  Purington,  16  Maine,  426; 
V.  Somerby,  6  Allen,  280.  Patterson  v.  Chalmers,  7  B.  Mon.  696. 
(w)  The  act  has  been  held  to  be  oon- 
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men;  and  if  either  dies,  his  share  goes  not  to  the  survivors, 
but  to  his  own  representatives.  (2)  If  the  proportions  in 
which  they  hold  the  ship  are  not  defined  by  some  instrument 
or  bargain,  the  law  will  regard  them  as  owners  of  equal 
ahares.  (a) 

*2.    Ov  TBB  P0WKB8  AKD  DuTiKfl  or  Part-owhbbs.  *267 

Any  part-owner  may  sell  his  share  to  whom  he  will,  and 
for  what  he  will. 

It  has  been  doubted  whether  part-owners  could  displace  a 
master  who  was  also  a  part-owner,  without  good  and  adequate 
reason,  which  should  be,  generally  at  least,  incapacity  or 
wrong-doing.  (6)  But  it  seems  now  settled  that  a  majority 
of  parJK)wner8,  and  more  certainly  a  majority  in  interest  and 
in  number,  may  control  and  employ  a  ship  at  their  pleasure,  (c) 
and  displace  any  master  or  other  officer,  whether  part-owner 
or  not.  It  is  not  uncommon,  to  see  advertised  for  sale  ^^  a 
master's  interest,"  or  '^  a  sailing  interest."  It  would  seem, 
however,  that  no  such  interest  was  known  at  law.  (cc) 

If  a  majority  do  not  agree,  or  if  a  majority  injure  or  disre- 
gard the  interests  of  a  minority,  a  court  of  admiralty  will 
interfere.  In  general,  if  a  majority  of  part-owners  will  not 
employ  a  ship  at  all,  without  what  seems  to  flie  court  ade* 
quate  reason  for  her  idleness,  the  court  will  give  the  control 
and  management  of  her  to  a  minority,  requiring  adequate 

(t)  OraTes  r.  Sawcer,  T.  Rajm.  15 ;  proportion  of  the  Teasel  belonging  to 
Ex  parte  Yoonff^  2  Veft.  &  B.  242, 2  eacii  owner  shall  be  inserted  in  the 
Rose,  78,  n. ;  Fix  parte  Harrison,  2  register  of  enrolment. 
Bote,  76;  Owston  v.  Ogle,  18  East,  \h)  See  the  New  Draper,  4  Rob. 
688;  Helme  v.  Smith,  7  Bing.  709;  Adm.  290.  In  the  case  of  a  foreign 
Rex  V.  Collector  of  the  Customs,  2  M.  ship,  as  a  general  thing  the  court  will 
&  S.  228;  Qreen  v.  Briggs,  6  Hare,  not  interfere,  on  application  of  the 
896 ;  Bnlkley  v.  Barber,  6  Exch.  164,  other  part-owners  to  dispossess  a  cap- 
1  Enff.  L.  ft  £q.  606 ;  Mumford  v.  Nio-  tain,  who  is  also  an  owner.  The  Johan 
oli,  20  Johns.  611 ;  Thorndike  v.  De-  &  Siegmond,  Edw.  Adm.  242.  This 
Wolf,  6  Pick.  120 ;  French  v.  Price,  power  was,  howerer,  exercised  where 
24  Pick.  18 ;  Jackson  0.  Robinson,  8  a  decree  of  a  tribunal  of  the  countxy 
Mason,  188;  Hopkins  v.  Forsyth,  14  to  which  the  yessel  bdonged,  exer- 
Penn.  State,  88.  cising  admiralty  Jurisdiction,  was  pro- 
fa)  Alexander  v.  Dowie,  1  H.  ft  N.  daoea,  directing  the  master  to  dekver 
152,  87  Eng.  L.  ft  £q.  651 ;  Glorer  u.  up  the  ressel.  The  Sea  Renter,  1 
Austin,  6  Pick.  221 ;   Ohl   o.  Eagle  Dods.  22. 

Int.  Co.  4  Mason,  172.    But  the  act  {e\  Card  9.  Hope,  2  B.  ft  C  661; 

of  1860,  c.  27,  I  6,  9  U.  S.  Stats,  at  Qoald  v.  Stanton,  16  Conn.  12. 

Large,  441,  proyidea  that  the  pari  or  (oe)  Ward  v.  Ruckman,  86  N.  T.  20 
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flecurity  for  a  just  regard  to  the  safety  of  the  ship,  Iier  proper 
employment,  and  the  interests  of  the  majority,  (d)  So,  if 
the  majority  wish  to  employ  her  in  a  way  to  which  the  minor- 
ity object,  such  security  will  be  required,  if  the  court  deem 
it  just  and  reasonable,  (e)  In  all  such  cases,  we  consider  it 
as  now  established  in  this  country,  that  a  court  of  admiralty 
has  sufficient  authority  to  prevent  a  ship  from  lying  useless, 
and  to  provide  for  her  return  in  safety,  for  her  proper  employ- 
ment, for  a  fair  adjustment  of  freight,  and  for  due  protection 
of  all  the  interests  of  all  parties.  (/) 

•  268       *  What  power  one  part-owner  has  to  bind  his  copart- 

ners as  to  the  management  of  the  vessel,  the  manning, 
provisioning,  furnishing,  or  repauing  her,  may  not  be  quite 
certain.  We  doubt,  however,  whether  merely  as  part-owner 
he  would  have  a  materially  different  or  larger  power  than  the 
co-tenant  of  other  property,  (ff)  But  questions  of  this  kind 
seldom  arise,  because  the  management  of  the  ship  is  usually 
given  to  one  of  their  number,  who  is  recognized  as  the  Ship's 
Husband. 

8.  Ov  A  Ship's  Hn8BAin>. 

This  somewhat  peculiar  name  is  ancient  and  general,  but 
our  statutes  of  registration  substitute  for  it  the  phrase  ^^  man- 
aging owner."  A  ship's  husband  is  usually,  indeed  almost 
always,  a  part-owner ;  but  we  are  aware  of  no  rule  of  law 
requiring  this ;  although  it  is  implied  in  the  phrase  which  we 
have  just  stated  to  be  employed  in  our  statutes,  of  ^^  managing 
owner."  He  is  the  general  agent  of  all  the  owners  in  respect 
to  the  ship.  It  is  not  customary  to  define  his  powers  or  his 
duties  by  a  written  instrument  of  agency  or  authority,  or  even 

{d)  There  it  a  dictum  to  th!s  effect  two  a  quarter  each.    The  owner  of 

in  Steamboat  Orleans  v.  Phoobus,  11  the  moietj  was  in  possession,  and  was 

Pet.  176.    See,  for  a  full  discussion  of  ship's    husband,  bat   the  parties  dis- 

this  question,  2  Parsons,  Mar.  Law,  agi^ed  as  to  the  Toyage,  and  on  appli- 

655.  cation  of  the  two  part-owners  of  one 

le)  Willings  v.  Blight,  2  Pet.  Adm.  moiety,  the  yessel  was  ordered  to  bo 

288 ;  The  Marengo,  Sprague,  606 ;  The  sold.    See  also  Dayis  v.  Brig  Seneca, 

Apollo,  1   Hagg.  Adm.  806;  Gould  v,  18  Am.  Jurist,  486,  Gilpin,  10;  Skiine 

Stanton,  16  Conn.  12.  v.  Sloop  Hope,  Bee,  2. 

(/)  In  The  Vincennes,  decided  by       {g)  See  Brodie  v.  Howard^  17  C.  B. 

Mr.  Justice  Ware,  in  1851,  but  not  re-  109,  88  Eng.  L.  ft  Eq.  146 ;  ReTOU  r 

ported,  there  were  three  part-owners,  Lewis,  2  Paine,  C.  U.  202;  King  » 

one  owning  a  moiety,  and  the  other  Lowcy,  20  Barb.  682. 
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by  an  oral  bargain.  And  the  reason  is,  that  these  duties  are 
sufficiently  determined  by  usage.  They  are  such  as  may  be 
included  in  taking  care  of  her  and  of  her  earnings.  Thus,  he 
must  keep  her  in  complete  seaworthiness,  as  to  her  own  con- 
dition, her  furniture  and  all  appurtenances,  and  her  papers. 
He  makes  contracts  for  her  freight  and  all  her  earnings,  and 
receives  the  same ;  (A)  but  he  cannot  borrow  money  and  bind 
the  owners  for  it ;  (t)  nor  can  he  give  up  the  lien  for  freight 
earned ;  (y)  nor  can  he  insure  the  ship  for  the  owners ;  nor 
can  he  purchase  a  cargo  for  them  (k)  without  their  special 
authority,  (l)  But  the  universal  rule  of  agency  applies 
here,  and  any  of  these  acts  *  done  in  their  name  may  be  *  269 
ratified  by  them  so  as  to  bind  them,  equally  as  if  an 
authority  to  do  these  things  had  been  originally  conferred,  (m) 
He  cannot  delegate  his  authority ;  especially  not  where  any 
exercise  of  discretion  is  required  on  his  part ;  but  like  any 
other  agent  he  may  employ  suitable  persons  to  assist  hun  or 
act  under  him  in  a  ministerial  capacity. 

In  transactions  in  which  the  ship's  husband  may  bind  the 
owners,  a  party  may  deal  with  him  alone  and  on  his  personal 
credit  only,  and  in  such  a  way  that  he  justifies  the  owners  in 
believing  that  he  deals  with  their  agent  only  on  his  own 
credit.  But  he  would  not  be  thereby  estopped  from  resorting 
to  the  owners,  unless  he  had  permitted  them,  in  that  belief, 
80  to  settle  their  accounts  with  their  agent,  that  they  would 
be  injured  if  made  responsible  to  the  party  dealing  with 
him.  (n) 

By  usage  in  this  country  he  is  entitled  to  a  conmiission  of 
two  and  one-half  per  cent  for  purchasing  the  outfits  and  pay- 
ing the  bills  of  a  vessel ;  and  he  may  charge  interest  on  the 

(A)  1  Bell,  Comm.  410,  (  428,  4th  (Q  Ogle  v.  Wrangham,  coram  Km- 

ed. ;  id«  p.  604,  6th  ed. ;  Sims  v.  Brit-  yon,  C.  J.,   Guildhall  Sitting,  H.   T. 

tain,  4  B.  &  Ad.  876 ;  Owston  v.  Ogle,  1790,  Abbott  on  Shipping,  107;  French 

18  £aat,  588 ;  Benson  v.  Heathom,  1  v.  Backhouse,  6  Burr.  2727 ;  Turner  v. 

Tonnge  &  C.  Ch.  826 ;  Turner  v.  Bur-  Burrows,  5  Wend.  541,  8  Wend.  144; 

fows,  8  Wend.  144;  Goold  v,  Stanton,  Foster  v.  U.  S.  Ins.  Co.  11  Pick.  85. 

16  Cam.  12,  28 ;  Smith  v.  Lay,  8  Kay,  (m)  Hagedom  v.  Oliyerson,  2  M.  A 

4  J.  105 ;  Darby  v.  Barnes,  9  Hare,  869,  S.  485 ;  Routh  v,  Thompson,  18  Easl» 

12  Eng.  L.  &  liq.  238.  274. 

(t)  1  Bell,  Comm.  4th  ed.  411.  (n)  Thompson  v.  Findes,  4  Car.  ft  P. 

(j)  1  Bell,  Comm. 4th  ed.  411.  158 ;  Muldon  v.  Whitlock,  1  Cow.  290, 

(k)  Hewett  V.  Buck,  17  Maine,  147.  Reed  v.  White,  5  Esp.  122. 
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excess  of  his  disbursements  oyer  the  amounts  received  by 
bim,  from  the  time  of  the  occuiience  of  such  excess,  (^o) 

An  agent  of  a  whaling  ship  who  is  authorized  to  fit  the 
vessel  for  sea  and  purchase  supplies,  cannot,  it  would  seem, 
bind  the  owners  by  accepting  a  bill  of  exchange  in  their 
names,  for  such  supplies.  ( jo)  But  if  he  has  general  author- 
ity to  act  for  the  vessel  and  to  settle  with  the  seamen,  he 
may  bind  the  other  owners  by  a  promise  to  pay  the  amount 
of  a  seaman's  wages,  with  his  consent,  to  one  of  the  creditors, 
who  has  attached  the  same  on  trustee  process,  and  special 
authority  need  not  be  shown,  (j) 

A  general  agent  of  all  the  owners  would  hold  all  the  own- 
ers responsible  in  solido  (or  each  for  the  whole)  for  his  proper 
charges.  But  if  he  be  part-owner  and  ship's  husband,  each 
of  the  part-owners  is  responsible  to  him  only  for  his  own 
share,  (r)  But  if  one  or  more  part-owners  became  insolvent, 
a  court  of  equity  or  of  admiralty  would  require  each 
*  270  of  the  solvent  owners  *  to  pay  his  share  of  tiiie  deficit, 
so  that  the  ship's  husband  might  sustain  only  his  own 
share  of  the  loss.  And  if  he  himself  advances  the  share  or 
contribution  of  any  part-owner  he  may  sue  him  for  it.  But 
a  ship's  husband  has  no  lien  for  his  advances  on  the  vessel  or 
the  proceeds  of  it.  («) 

4.  Of  the  Libkb  of  Part-owkv&s. 

There  might  be  some  reason  for  holding  that  the  part- 
owners  have  a  general  lien  on  the  ship  for  their  just  charges 
or  balances  of  accounts  against  each  other,  in  relation  to  the 
ship,  but  this  is  certainly  not  so  determined  by  law  or  by 
usage.  Partners  who  own  a  ship  as  a  part  of  the  partnership 
stock,  would  have  such  a  lien.  But  part-owners  would  not ; 
for  the  reason  that  they  are  not  partners.  It  is  somewhat 
difficult  to  deal  with  this  question.  We  should  say,  how- 
ever, in  general,  that  a  part-owner,  merely  as  part-owner, 
has  no  lien  whatever ;  (t)   but  when  his  relation  with  the 

*  (o)  ReoDell  o.  Kimball,  6  Allen,  866.  (s)  The  Larch,  2  Cmtit,  C.  C.  427; 
Ip)  Taber  o.  Cannon,  8  Met  466.  Ex  parte  Young,  2  Vea.  &  B.  242; 
Iq)  Munroe  v.  Holmes,  6  Allen,  201.     Smith  v,  De  Silra,  Cowp.  469. 

(r)  Ilelme  v.  Smith,  7  Bing.  709;        (()  Merrill  v.  Bartlett,  6  Pick.  46; 
Brown  v.  Tapacott,  6  M.  &  W.  119.  Braden  v.  Gardner,  4  Pick.  466;  Dod 
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otber  part-owners  is  such  as  to  permit  the  application  of 
principles  of  partnership,  or  agency,  or  bailment,  which 
would  raise  a  lien,  he  would  then  have  such  lien.  As,  for 
example,  if  a  part-owner  made  advances  for  a  certain  voyage 
and  came  into  possession  of  the  proceeds,  he  would  have  a 
lien  on  them  for  those  advances ;  (u)  because  he  would  be 
acting  as  agent  of  the  owners,  and  such  agent  so  acting 
would  have  such  a  lien,  although  not  part-owner.  So  the 
admission  or  acknowledgment  of  a  part-owner  in  respect  to 
the  ship  would  not  bind  the  other  part-owners,  (i;)  although 
the  admission  or  acknowledgment  of  a  partner  in  relation  to 
the  business  of  die  firm  binds  all  the  partners. 

6.    BUCSDUM  AOAUTBT  PaBT-OWNBRS. 

It  is  common  for  ship  chandlers  and  others  furnishing  sup 
plies  or  articles  of  furniture  or  apparel  by  the  order  of 
a  ship's  husband  *  or  of  any  part-owner,  to  charge  the   *  271 
same  in  their  books  against  the  vessel  by  name,  or 
against  ^^  the  owners  of  such  a  vessel,^'  or  against  such  a  ship 
and  owners.    This  would  not  necessarily  give  them  a  right  to 
hold  all  the  owners.    It  might  show  that  the  credit  was  given 
to  all  the  owners,  but  it  would  not  show  that  this  credit  was 
justified  by  the  owners.  (i^)     But  if,  in  addition  to  such 
charge,  it  could  be  shown  that  the  owners  in  any  way,  by 
action  or  silence,  had  justified  the  credit,  they  would  be 
held. 

In  courts  of  admiralty,  actions  may  be  and  often  are 
brought  against  the  vessel  directiy,  or,  in  the  phrase  of  ad- 
miralty law,  in  rem^  and  this  is  both  convenient  and  reasonable. 
For  owners  ought  often  to  be  held  for  repairs  or  supplies  to  a 
ship  when  they  are  unknown,  or  the  ship  is  distant  from  them, 

fUngton  r.  Hallet,  1  Yes.  Sen.  497 ;  Ex  Miln  o.  Spinola,  4  Hill,  177 ;  Scottin  v. 

parte  Toung,  2  Yes.  k  B.  242 ;  Ex  parte  Stanley,   1   Dall.  129 ;   Henderson  v, 

liarrison,  2  Rose,  76 ;  Ex  parte  Pany,  Mayhew,  2  Gill,  898.    If  the  creditor 

6   Ves.  676 ;   NieoU  v.  MmnfoTd,  20  knew  but  one  owner,  and  for  that  rea- 

Johna.  611.  son  charged  bim  only,  this  would  not 

(«)  Holdemess  v.  Shackels,  8  B.  &  be  deemed  a  discharge  of  the  rest, 

C.  612 ;  Gould  v,  Stanton,  16  Conn.  12,  prorided  the  repairs  were  ordered  by 

28 ;  Macy  v.  De  Wolf,  8  Woodb.  &  M.  one  authorized  directly  or  by  his  poet* 

198,  210.  tion,  to  bind  the  others.    Thomson  v 

J^)  Jaggers  o.  Binnlngs,  1  Stark.  64.  Davenport,  0  B.  ft  O.  78 ;  Taber  « 

V)  See  Jones  «.  Blum,  2  Bich.  476;  Cannon,  8  Met.  466. 
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and'  the  same  action  is  permitted  in  the  common-law  courts 
by  statute  in  Georgia,  (x)  Florida,  (y)  Alabama,  (z)  Ar- 
kansas, (a)  Kentucky,  (&)  Ohio,  (c)  Michigan,  (jl) 
•  272  Indiana,  (e)  lUinds,  (/)  Missouri,  (jf)  *  Iowa,  (A) 
Mississippi,  (t)  Wisconsin,  (y)  and  California,  (k) 
But  by  the  decisions  in  these  States,  it  would  seem  that 
actions  of  this  sort  will  not  be  sustained  under  these  statutes, 
where  the  cause  of  action  arose  out  of  the  States.  (J) 

Persons  employed  to  repair  a  ship,  or  who  furnish  supplies 
necessary  to  her  equipment  and  navigation,  are  called  in  the 
law  of  shipping,  as  we  havo  said,  material  men.  They  have 
certain  liens  against  the  ship,  which,  with  the  method  of 


(r)  Dec.  11,  1851,  Hotchkin  Stat.  Mich.  171 ;  Mores  v.  Steamboat  Mis- 
Law,  626;  Robinson  o.  Steamer  Lotus,  somri,  1  Mich.  607 ;  Truesdale  r.  Has- 
1  Kelhr,  817  ;  Butts  9.  CuthberUon,  sard,  2  Mich.  844 ;  Ward  v,  Wilison,  8 
6  Ga.  169 ;  Adkins  v.  Baker,  7  6a.  66.  Mich.  1 ;  Watkins  v,  Atkinson,  2  Mich. 

•(y)  1847,  Thomo.  Dig.  414;   Flint  161. 

Rirer  Steamboat  Co,  v.  fioberts,  2  Fla.  («)  1888,  Steamboat  Rover  v.  Stiles, 

102.  6^Blackf.  488;   South  wick  v.  Packet 

ix)  1886,  Clay's  Diff.  189;  Steamboat  Boat  Clyde,  6  Blackf.  148;  Olmstead 

Robert  Morris  v.  Williamson,  6  Ala.  v.  McNall,  7  Blackf.  887. 

60;  George  v.  Skeates,  19  Ala.  788;  (/)  Rev.  Stat.  1846,  p.  71,  ed.  1866, 

Otis  V.  Thorn,  18  Ala.  896.  p.   107 ;    Sch.  Constitution  v.  Wood- 

(a)  ReT.  Stat.  c.  14 ;   Holeman  v.  worth,    1    Scam.    611 ;    Chaunoer   v. 

Steamboat  P.  H.  White,  6  Eng.  287 ;  Jackson,  4  Gihnan,  436 ;  Germain  v. 

Steamboat  Napoleon  v.  Etter,  1  Eng.  Steam  Tuff  Indiana,  11  111.  686;  Mer- 

108 ;  Steamboat  P.  H.  White  v.  Levy,  riman  v.  Uuial  Boat  Col.  Butts,  16  IlL 

6  Eng.  411.  686. 

{b}  1889,  8  Stat.  Law,  112;  1841,  8  {g)  R.  C.  1846;  Williamson  9.  Steam- 

Stat.  Law,  118;  Strodier  v.  LoTcjoy,  8  boat  Missouri,  17  Mo.  874;  Jones  r. 

B.  Mon.  186.  Steamboat  Morrisett,  21  Mo.  144;  Rit- 

(e)  Stat.  Swan's  ed.  c  26,  p.  186;  tor  v.  Steamboat  Jamestown,  28  Mo. 

Curwen's  Stat  in  force,  608;  Keating  848. 

o.   Spmk,  8  Ohio  State,  106;   Canal  {h)  ReT.  Stat  101;   Code,  c.  120; 

Boat  Huron  o.  Simmons,  11  Ohio,  468 ;  Steamboat    Kentucky   v.   Brooks,    1 

Young  V.  Steamboat  Virginia,  1  Handy,  Greene,  898 ;  Ham  v.  Steamboat  Ham- 

166 ;  Scott  V.  The  Plymouth,  1  Newb.  burg,  2  Clark^  460*;  West  v.  Baige 

Adm.  66 ;  Wick  v.  The  Samuel  Strong,  Lady  Franklin,  2  CUrke,  622. 

1  Newb.  Adm.  188 ;  Jones  v.  Steam-  (t)  Acta  of  1840,  1841,  Hutch.  Dig. 

boat  Commerce,  14  Ohio,  406 ;  Steam-  288,  art  6;  id.  290,  art  8;  Steamboat 

boat  Waverly  r.  Clementa,  14  Ohio,  Gen.  Wortli  v.  Hopkins,  80  Missis.  708. 

28;  Kellogg  v.  Brennan,  14  Ohio,  72;  (J)  Rev.   Stat.   116;   Rand  p.  The 

ProTOst    V.    Wilcox,    17    Ohio,    869.  Barge,  4  Chand.  68. 

Dewitt  V   Sch.  St  Lawrence,  2  Ohio  {k)  Laws,  1st  Sess.  189,  c  76,  fi  2; 

State,  826 ;  Boyd  v.  Steamboat  Falcon,  Compiled  Laws,  1868,  676,  c.  6.  §  818. 

1  Handy,  862 ;  Lewis  v.  Sch.  Clere-  (I)  Steamboat  Champion  v.  Jantaen, 

land,  12  Ohio,  841 ;  Wayne  v.  Steam-  16  Ohio,  91 ;  The  Sch.  Aurora  BoreaUs 

boat  Gen.  Pike,  16  Ohio,  421 ;  Steam-  v.  Dobbie,  17    Ohio,  126 ;   James  v. 

boat  Albatross  v.  Wayne,  16  Ohio,  618 ;  Steamboat   Pawnee,  19   Misso.    617 ; 

Sch.  Argyle  v.  Worthington,  17  Ohio,  Frink  v. .  King,  8  Scam.  144 ;  Turner 

460.  V,  Lewis,   2   Mich.    860;    Steamboat 

(d)  1889,  Sess.  L.  p.  70.    This  was  Kentucky  9.  Brooks,  1  Greene,  Iowa, 

repealed  in  1846,  R.  S.  c.  122.    See  898;  Strother  v.  Lor^oy,  8  B.  Mon 

Robinson  v.  Steamboat  Red  Jacket,  1  186 ;  Merrick  v.  Avery,  14  Ark.  870. 
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enforcing  them,  have  been  considered  in  a  previous  section 
of  this  chapter. 


SECTION  n. 

OF  THE  TRANSFER  OF  A  SHIP. 

A.  —  Of  a  Sale  by  the  Owner. 

We  have  already  considered,  in  a  previous  section,  a  ques* 
tion  which  might  arise  under  almost  anj  transfer  of  a  ship. 
It  is,  Can  such  transfer  be  made  without  a  written  instru- 
ment? And  we  have  seen  that  there  is  no  positive  rule  of 
law  requiring  such  an  instrument,  although  one  i^  univer- 
sally used ;  and  our  general  statutes  of  registration  confine 
the  character  and  pjivileges  of  an  American  ship  to  one  so 
transferred.  And  the  Statute  of  1850  certainly  limits  within 
narrow  boimds  the  validity  of  an  oral  sale. 

1.    OV  THB  iMPLnD  WaXBAXTT  IH  8U0H  A  SaLB. 

The  rules  of  the  common  law  as  to  evidence,  agency,  and 
warranty,  applicable  to  sales  af  chattels,  apply  gener- 
ally to  the  *  sale  of  a  ship.  For  example,  if  a  ship  be  *  278 
built  for  a  particular  purpose,  under  a  contract,  there 
is  an  impUed  warranty  of  her  fitness  for  that  purpose ;  and 
if  built  for  use  generally,  there  is  an  implied  warranty  that 
she  shall  be  fit  for  such  use  as  vessels  of  the  kind  in  question 
are  generally  put  to.  (m)  The  rule  of  caveat  emptor  applies 
generally  to  the  sale  of  a  vessel  after  she  is  constructed,  but 
with  the  established  qualifications,  (n)    Thus,  if  the  ship  be 

(m)  Shepherd  v.  Pybus,  8  Man.  a  disooTered  by  him,  Xfj  the  exercise  of 

O.  868.     In  Canningham  o.  Hall,  4  reasonable  care  and  skill.  This  decision 

Allen,  268,  it  was  hehi,  that  if  in  a  con-  is  contrary  to  the  opinion  of  Mr.  Joe- 

tractfor  the  construction  of  a  vessel,  it  tioe     Spraow,    in    the    same    case, 

is  agreed  that  she  shall  be  planlced  with  Sprague,  404. 

pine,  and  that  the  builder  shall  see  (n)  In  Lonisiana  there  is  an  implied 

"  tliat  she  is  just  right  in  all  respects,"  warranty  by  law  against  hidden  defects, 

the  latter  agreement  is  qnaliiied  b^  the  and  those  are  considered  hidden  which 

former,  and  the  bultdei^  is  not  hable  cannot  be  discoTered  by  simple  inspeo 

for  defects  which  are  nataraUv  incident  tion.    Bnlkley   v,    Honold,    19   How. 

to  pine  plank,  and  were  not  known  to  890. 
the  builder,  and  conld  not  hare  been 
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Bold  under  material  representations,  made  to  affect  tiie  sale, 
they  would  be  equivalent  to  warranty,  when  they  would  be 
so  in  the  sale  of  any  other  chattel.  So  if  a  ship  be  sold 
*^  with  all  her  faults,"  both  extremes  of  construction  are 
avoided ;  that  is,  neither  can  the  buyer  refuse  the  ship  be- 
cause of  faults  he  did  not  know,  nor  is  the  seller  now  obliged 
to  declare  faults  which  he  knows  and  the  buyer  cannot  dis- 
cover. But  the  seller  is  not  permitted  to  say  or  do  any  thing 
whatever  to  conceal  her  faults  or  prevent  the  buyer  from 
discovering  them,  (o) 

By  the  phrase  ^*  a  ship  with  all  her  appurtenances,'' — or 
"  with  her  apparel "  —  or  "  furniture  *'  —  or  any  equivalent 
phrase ;  and,  even  as  we  should  say,  by  the  word  *'  ship '' 
alone  (or  barque  —  brig — schooner,  &c.),  whatever  is  then 
on  board  of  or  attached  to  her  to  adapt  her  for  the  voyage 
or  adventure  in  which  she  is  engaged,  passes  as  a  part  of 
the  ship  to  him  who  buys  her.  There  have  been  many  adju- 
dications on  this  question ;  and  it  might  sometimes  be  affected 
by  usage,  but  generally  the  rule  is  not  capable  of  a  more 

precise  definition,  (jp) 
*  274       *  Fraud  would  of  course  vitiate  and  annul  any  con- 
tract of  sale,  or  for  a  future  sale  of  a  ship,  as  it  does 
every  other  contract. 


2.  Or  THB  Rbquirbmsnt  and  Effbot  or  Fossbssioh  bt  thb  Fubchasbb. 

A  ship  is  a  personal  chattel  although  it  is  one  of  a  peculiar 

character.    The  universal  rule  in  regard  to  the  sale  of  chat> 

(o)  In  Mellish  v.  Motteux,  Peake,  case,  1  Leon.  46;  Lano  o.  Neale,  2 

Cu.  116»  when  a  ship  was  sold,  "  with  8tark.  106 ;   Bnrchard  v.  Tapacott,  8 

bU  her  faults/'  it  was  held  that  the  Duer,  868.    As  to  a  boat,  see  Starr 

seller  must  disclose  a  fault  which  the  v,  Goodwin,  2  Root,  71 ;   Briggs   v. 

buyer  could    not    possibly  ascertain.  Strange,  17  Mass.  406.    The  cargo  of 

But  the  law  is  now  as  stated  in  tlie  a  whaling  vessel  does  not  pass  by  a 

text.    Baglehole  o.  Waiters,  8  Camp,  sale  of  the  ship's  stores,  and  their  ap- 

164;    Schneider   v.    Heath,  8  Camp,  pnrtenanoes.     Langton  v,  Horton,  6 

606.    As  to  the  effect  of  these  words  Bear.  9,  28  Legal  Obs.  624.    As  to  a 

when  there  is  also  a  distinct  represen-  chronometer,  see  Langton  v.  Horton, 

tation  as  to  the  same  particular  fact,  6  Jurist,  010 ;  Richardson  v.  Clark,  16 

see  Fletcher  v.  Bowsher,  2  Stark.  661 ;  Maine,  421, 426.    The  rudder  and  cwd* 

Shepherd  v.  Kain,  6  B.  &'  Aid.  240 ;  age  purchased  for  a    ship   are    part 

Dyer  v.  Lewis,  7  Mass.  284  ;  Taylor  v.  thereof.    Woods  v.  Russell,  4  B.  ft  Aid 

Builen,  6  Ezch.  779,  1  Eng.  L.  &  £q.  942 ;  Wood  v.  Bell,  Q.  B.,  86  £ng.  L. 

472.  ft  £q .  148;  Baker  v.  Qny    17  C  B. 

(p)  Ballast  does  not  past.    Kynter't  46!^  84  Eng.  L.  ft  Eq.  887. 
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tela  is,  that  the  want  or  delay  of  possession  by  the  purchaser 
is  a  badge  of  fraud  which  may  defeat  the  »Ede.  This  rule 
applies  to  the  sale  of  a  ship,  but  with  some  modifications, 
arising  from  the  peculiar  character  and  iise  of  the  chattel. 
For  a  ship  may  be  sent  to  sea,  go  around  the  world,  or  be 
absent  for  an  indefinite  period,  passing  from  port  to  port,  as 
profitable  engagements  offer.  But  the  owner  must  not  in 
the  mean  time  be  unable  to  sell  his  ship  because  he  is  unable 
to  deliver  possession.  In  reference  to  personal  chattels  gen- 
erally, delay  in  transferring  the  possession  will  not  defeat  the 
sale,  if  the  delay  be  brief  and  explained,  and  justified  by 
circumstances.  The  reason  of  this  rule  applies  to  the  sale 
of  a  ship,  so  that,  as  we  apprehend,  no  delay  whatever  would 
defeat  the  sale,  provided  first,  that  the  sale  was  a  transfer  on 
good  consideration  and  in  good  faith,  and  second,  that  every 
practicable  transfer  of  papers  and  of  register  was  made,  and 
such  notice  was  given  to  the  master  and  other  parties  as  the 
case  may  require.  We  believe  that  such  a  sale,  so  attended, 
does  not  give  to  the  purchaser  a  mere  inchoate  right  to  be 
completed  by  possesoion,  but  passes  to  the  purchaser  the 
whole  property  in  the  ship,  subject  to  being  divested  by  his 
laches  in  taking  possession ;  and  we  do  not  believe  that  such 
laches  would  be  proved  merely  by  the  fact,  that  a  second 
purchaser  or  an  attaching  creditor  had  used  means  to  get 
possession  before  the  first  purchaser.  We  think  that,  gener- 
ally, if  not  always,  the  first  purchaser  may  await  her  arrival 
in  her  home  port.  The  rule  of  law  must  be,  that  the 
first  purchaser  is  bound  only  to  do  at  once  *  what  has  *  275 
been  already  indicated,  and  afterwards  to  use  reason- 
able means  and  reasonable  speed  in  taking  actual  possession ; 
the  laches  which  would  defeat  his  possession  being  only  actual 
negligence.  (;)    It  is  an  interesting  question,  how  far  the 

(q)  Af  between  the  parties  to  a  gale  fooa  as  he  is  able,  takes  actual  possea- 

the  property  in  the  goods  sold  will  pass  sion.    See  Ex  parte  Matthews,  2  Ves. 

to  the  vendee,  although  the  possession  Sen.  272;  Atkinson  o.  Mailing,  2  T.  R. 

may  remain  in  the  vendor.    But  under  462 ;  Hay  v,  Fairbaim,  2  B.  A  Aid. 

the  statutes  of  18  Elinbeth,  to  render  198 ;  Portland  Bank  v.  Stubbs,  6  Biass. 

the  transfer  valid  to  third  parties  with-  422;  Portland  Bank  p.  Staoey,  4  Mass. 

out  notice,  there  must  be  a  chan^  of  661 ;  Putnam  v.  Dutch,  8  Mass.  2B7 ; 

possession.    But  where  actual  deUveir  Lamb   o.  Durant,  12  Biass.   64,  66 ; 

u  knpossible,  svmboUcal  delivery  is  Tucker  v.  Bnfflngton,  16  Mass.   477; 

sufBdeo^  provided  the  purchaser,  as  Badlam  v.  Tucker,  1  Pick.  889 ;  Qard- 
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entry  of  a  tranter  in  a  cuBtom-hoiise  record,  or  a  registra- 
tion of  the  purchaser  as  owner,  is  a  public  notice  to  the 
whole  world  ?  It  is  well  settled  in  England,  that  the  register 
is  only  a  private  instrument,  and  not  a  public  record,  (r) 
and  not  even  prima  fade  evidence  to  charge  those  who  are 
not  proved  to  be  parties  to  it  by  their  own  act  or  assent, 
although  their  names  appear  upon  it ;  (ji)  nor  is  the  register 
by  itself  evidence  in  a  suit  between  third  parties  of  the 
national  character  of  the  vessel.  (^)  The  later.  American 
cases  (u)  conform  to  the  English  cases  on  this  subject,  and  it 
foUows,  that  a  party  who  appears  on  the  register  to  have  the 
legal  title,  and  whom  it  is  sought  to  charge  on  that  ground, 
is  not  estopped  by  the  register  from  proving  that  the  actual 
beneficial  ownership  is  in  a  third  party,  although  it  might  be 
prima  fade  evidence  against  him.  (t;) 

•  276     •  B.—  Of  the  Sale  of  the  Ship  ly  the  Maeter. 

A  ship  is  not  unfrequently  sold  by  the  master.  K  the 
ship  be  so  sol^  by  the  express  authority  of  the  owner,  it  is 
simply  a  sale  by  the  owner  through  an  agent,  who  may  as 
well  be  the  master  as  anybody  else.  And  the  transaction  is 
then  subject  to  the  common  law  of  agency.  Far  more  fre- 
quently, however,  a  sale  of  the  ship  by  the  master  is  made 
without  express  authority,  upon  an  exigency,  and  from  neces- 
sity. 

In  relation  to  such  a  sale  two  rules  are  quite  certain*    The 

ner  v,  Rowland,  2  Pick.  699;  Joy  v.  186, 166;  Ring  v.  Franklin,  2  Hall,  1 ; 

Sears,  9  Pick.  4 ;  Pratt  v.  Parkman,  24  Weston  v.  Penniman,  1  Mason,  806 ; 

Pick.  42 ;  Turner  v.  Coolidge,  2  Met  Leonard  v.  Huntington,  16  Johns.  298 ; 

860;    Winsor   v,    McLellan,  2  Story,  Bixbj  v.  Franklin  Ins.  Co.  8  Pick.  86: 

492 ;  Brinley  v.  Spring,  7  Greenl.  241 ;  Colson  r.  Bonzey,  6  Greenl.  474 ;  Lord 

Morgan  i;.  Biddle,  1  Yeates,  8 ;  Wheeler  o.  Ferguson,  9  N.  H.  880 ;  Lincoln  v. 

V.  Sumner,  4  Mason,  183;  D'Wolf  v.  Wright,  28  Penn.  State,  76. 
Harris,  4  Mason,  615;  Conardi^.Atlan-        (v)  Howard  v.  OdeU,  1  Allen,  86; 

tic  Ins.  Co.  1  Pet.  380,  449 ;  Ingraham  Myers  v.  Willis,  17  C.  B.  77,  38  £ng. 

V.  Wheeler,  6  Conn.  277;   Bicker  17.  L.  &  £q.  204,  209,  affirmed  in  tlie  Ez- 

Cross,  5  N.  H.  670.  chequer  Chamber,  18  C.  B.  886,  86 

(r)  Flower  v.  Young,  8  Camp.  240;  Eng.  L.  &  Eq.  860:  Hack  wood  v.  Lvall, 

Pine  o  Anderson,  4  Taunt.  662.  17  C.  B.  124,  88  Eng.  L.  &  Eq.  211 ; 

(a)  Baldney    u.    Ritchie,    1    Stark.  Mitcheson  t;.  OliTer,  6  Ellis  &  B.  419» 

888 ;  Mlver  v.  Humble,  16  East,  169 ;  82  Eng.  L.  &  Eq.  219 ;  Brodie  v.  How- 

Eraser  v,  Hopkins,  2  Taunt  6 ;  Cooper  ard,  17  C.  B.  109,  88  Eng.  L.  &  Eq 

V.  South,  4  Taunt.  802.  146 ;  Mackenzie  v.  Poolej,  11  Exelk 

it)  Reusse  v.  Movers,  8  Camp.  476.  688,  84  Eng.  L.  &  Eq.  486. 

(u)  Jones  P.  Pitcher,  8  Stew.  &  P. 
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first  is,  that  a  master  has  no  such  power  excepting  from 
necessity*  (tr)  The  second  is,  that  a  sufficient  necessity 
gives  him  this  power*  (x) 

It  is  extremely  important  to  ascertain  what  this  necessity 
must  be ;  and  it  is  as  difficult  as  it  is  important.  In  various 
cases  courts  have  used  various  phrases  for  the  purpose  of 
making  this  definition.  It  has  been  said  that  it  must  be  ^*  a 
moral  necessity,"  (y)  **  an  imperious,  uncontrollable  neces- 
sity/* (z)  and  that  it  is  sufficient  if  the  jury  are  told  that 
the  sale  is  ^^  necessary,"  without  adding  any  qualification,  (a) 
A  consideration  of  all  the  cases  in  the  light  of  the  reason 
and  principle  of  the  rule,  leads  us  to  doubt  whether  any 
thing  better  can  be  said,  than  that  such  a  sale  is  justified 
only  when  the  master  can  do  nothing  else  to  save  what 
remains  of  the  property  for  the  benefit  of  all  concerned* 

We  think  that  a  test  which  has  sometimes  been  appUed  to 
measure  this  necessity  is  not  an  accurate  one.  That  test  is 
this:  Would  the  owner,  if  a  prudent  and  reasonable 
man,  and  present  *  at  the  time,  have  made  the  sale  ?  (i)  *  277 
The  objection  to  the  test  is,  that  such  an  owner  then 
and  there  present  might  have  weighed  the  expediency  of 
various  courses  of  conduct,  each  of  which  might  offer  its 
advantages ;  whereas  a  master  has  no  such  power.  He  can 
only  sell  when  he  must.  The  law-merchant  does  not  clothe 
him  with  any  general  power  to  act  for  all  concerned,  but 
only  gives  him  this  power  when  somebody  must  exercise  it, 
to  prevent  an  inevitable  waste  of  property. 

At  the  same  time  it  is  now  equally  certain,  that  the  neces- 

Iw)  Somea  v.  Sugnie,  4  Car.  &  P.  276;  Pope  v.  Nickenon,  8  Story,  604; 

276 ;  Cannan  v.  Meaburn,  1  Bing.  248 ;  The  Ship  Fortitude,  8  Sumner,  248. 

Idle  V.  Royal  Exch.  Am.  Co.  8  Taunt.  (s)  Peiice  o.  Ocean  Ins.  Co.  18  Pick. 

755 ;  The  Fanny  &  Elmira,  Edw.  Adm.  88. 

117 ;  Pope  P.  Nickenon,  8  Story,  465 ;  (a)  Prince  17.  Ocean    Ins.    Co.    40 

Robinson  v.  Commonwealth  Ins.  Co.  8  Maine,  481.    In  Post  o.  Jones,  19  How. 

Bumner,  220 ;    Patapsco   Ins.  Co.    v.  160,  the  court  held,  that  a  sale  of  dere- 

Southgate,  5  Pet.  604 ;  New  Eng.  Ins.  lict  property,  in  a  distant  ocean,  where 

Co.  V,  Brig  Sarah  Ann,  18  Pet  887.  there  was  no  market  and  no  competi- 

The  whole  law  of  the  sale  of  the  ship  tion,  to  a  person  who  had  it  in  his 

by  the  master,  is  considered  in  The  power  to  saye  the  crew  and  cargo,  and 

Amelia,  6  Wallace,  18.  drove  a  bargain  with  the  master,  was 

(x)  The  Catherine,  1  Eng.  L.  &  £q.  inTalid,  although  the  forms  of  a  siJe  at 

679;  The  Glasgow,  28  Law  T.,  Adm.  auction  were  had. 

18,  and  cases  infra.  (b)  Hayman  v.  Ifoltoo,  6  Eep.  66. 

(y)  Somes  v.  Sugrue,  4  Car.  4k  P. 
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sity  of  the  sale  is  not  to  be  determined  by  subsequent 
events.  ((?)  If  a  ship,  wrecked  and  lying  high  and  dry,  is  sold 
by  the  master,  and  is  drawn  off  at  the  next  high  tide,  it  does 
not  follow  certainly  that  the  sale  was  not  justified ;  because 
the  sale  was  necessary,  if  at  the  time  an  honest  and  rational 
view  of  all  then  existing  facts  and  probabilities  would  have 
led  to  the  conclusion  that  it  was  necessary.  The  master 
must  of  course  have  acted  in  good  faith,  and  in  the  exercise 
of  a  sound  discretion;  although  both  these  circumstances 
may  6xist,  and  yet  the  sale  not  be  necessary. 

We  do  not  think  that  the  mere  want  of  funds  would  of 
itself  constitute  a  sufficient  necessity  to  justify  a  sale  by  the 
master,  (d)  A  ship  cannot  often,  if  ever,  be  in  a  place  and 
condition  in  which,  if  funds  were  procurable,  they  would 
repair  and  save  her,  and  yet  she  would  be  destroyed  by  the 
delay  requisite  to  communicate  with  the  owners.  And  it  is 
qxiite  certain,  that  if  the  master  can  communicate  with  the 
owners  before  making  the  sale,  either  by  sea  intercourse,  or 
land  intercourse,  or  now  by  telegraph,  or  by  all  of  these  com* 
blneJ,  he  must  delay  his  sale  imtil  he  receive  instructions, 
unless  this  delay  imports  the  destruction  of  the  property. 
The  old  rule,  that  a  master  has  this  power  if  tiie*  ship  be 
wrecked  abroad,  and  not  if  it  be  wrecked  on  the  coast  of  his 
own  country,  was  founded  upon  this  principle,  (e)    But  the 

rule  has  disappeared,  and  given  place  to  the  question 
•  278  of  possibility  •  of  instructions.  (/)    For  if  he  can  be- 

pome  the  agent  of  the  owners  with  instructions,  he 
cannot  make  himself  their  agent  from  mere  necessity,  (jf) 

C.  —  Sate  of  a  Ship  under  a  Decree  of  Admiralty* 

A  ship  is  sometimes  sold  either  abroad  or  at  home  under  a 
decree  of  Admiralty.    If  this  rest  upon  a  condemnation  of 

(c)  The  Brig  Sarah  Ann,  2  Sumner,  Ins.  Co.  6  Dner,  842;  Allen  v.  Com- 

215,  affirmed  on  appeal,  New  Eng.  Ina.  mercial  Ins.  Co.  1  Gray,  164. 

Co.  V.  Brig  Sarah  Ann,  13  Pet.  8S7 ;  Idle  («)  Scull  v.  Briddle,  2  Wash.  C.  a 

V,  Rojle  Exch.  Asii.  Co.  8  Taunt.  766 ;  160. 

Fontaine  v.  Phoenix  Ins.  Co.  11  Johns.  (/)  The  Brig  Sarah  Ann,  2  Sumner, 

298 ;  Hall  v.  Franklin  Ins.  Co.  9  Pick.  216,  affirmed  New  Eng.  Ins.  Co.  v.  Brig 

464 ;  The  Henry,  1  Blatchf.  &  H^  Adm.  Sarah  Ann,  18  Pet  887. 

466.  (q)  Pike  r.  Balch,  88  Maine,  802 1 

{d)  See  American  Ins.  Co.o.  Ogden,  HaU  v,  Franklhi  Ins.  Co.  9  Pick.  466; 

20  Wend.  287 ;  Ruckman  v,  Merchanto  Pekoe  o.  Ocean  Int.  Co.  18  Pick.  88. 
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%  ship,  whether  as  prize,  or  for  forfeiture,  or  in  execution  of 
a  decree  to  pay  salyage,  or  to  discharge  a  bottomry  bond,  or 
to  satisfy  a  lien  which  admiralty  would  enforce,  it  would  be 
valid  and  binding  upon  all  com  ts  and  all  parties  of  all  na- 
tions, (A)  unless  it  could  be  proved  to  be  vitiated  by  fraud. 
But  it  seems  that  if  the  decree  for  a  sale  rests  only  on  a  sur- 
vey asserting  unseaworthiness,  and  takes  place  in  a  foreign 
port,  then  the  courts  of  the  country  to  which  the  ship  be» 
longs,  will  regard  the  decree  as  of  little  more  than  cumula- 
tive authority  for  the  report  of  the  surveyors ;  and  will  look 
into  the  actual  facts  to  ascertain  whether  they  justified  the 
report  and  the  decree.  ($)  But  the  practice  of  selling  by 
decree  of  admiralty  merely  for  unseaworthiness  is  but  little 
known  in  this  country.  The  court  must  be  a  regular  admi- 
ralty court,  recognized  by  the  law  of  nations.  The  suffi- 
cienoy,  authority,  and  jurisdiction  of  the  court  may  be 
inquired  into.  (/)  Neither  in  England  nor  in  this  country  is 
a  consul  or  any  person  holding  court  as  a  judge  in  a  neutral 
port  under  a  commission  from  his  own  country,  recognized  as 
blgorh.™ga«,™4ori.y<tf  . court  of  Idrl^.W 

•  D.  —  Of  IVamfer  by  Mortgage.  •  279 

I.    How  A  MORTOAGB  OV  A  ShIP  aHOULD  BB  BBOOBDBD. 

We  know  not  why  a  ship  may  not  be  mortgi^ed  in  the 
same  way  and  to  the  same  effect  as  a  personal  chattel.  Such 
mortgages  of  ships  are  not  unfrequeutiy  made.  They  should 
now  be  registered  under  the  requirements  of  the  Statute  of 
1850.  (I)  Some  uncertainty  perhaps  exists,  as  yet,  as  to  the 
effect  and  operation  of  this  statute,  when  it  conflicts  with  or 

(h)  The  Tremont,  1  W.  Rob.  168 ;  Mass.  291 ;  The  Maiy,  9  Cranch,  126; 

Attornej-Genenil  v.  Nontedt,  8  Price,  Bradstreet  v.  Neptune  Ins.  Co.  8  Sum* 

97 ;  The  Helena,  4  Rob.  8 ;  Grant  v.  ner,  607 ;  The  Flad  Oyen,  1  Rob.  Adm. 

MTiachlin,  4  Johns.  84.  186. 

(i)  Reid   V.  DarbT,  10  East,  148;  {k)  The  Fiad  Ojen,  1  Rob.   Adm. 

Hunter  v.  Prinsep,  10  East,  878 ;  Mor-  185;  The  Kierlighett,  8  Rob.  Adm.  96 ; 

ris  V,  Robmson,  8  B.  &  C.  208 ;  The  Harelock  o.  Rockwood,  8  T.  R.  268 ; 

8ch.  Tilton,  6  Mason,  474 ;  Jamey  v.  Wheelrig^ht  v.  Depeyster,  1  Johns.  471. 

Colnmbian  Ins.  Co.  10  Wheat.  411,  (/)  C.  27,  9  U.  8.  Stats,  at  Large, 

418 ;  Dorr  v.  Pacific  Ins.  Co.  7  Wheat.  440.    In  respect  to  the  place  where  a 

681 ;  The  Dawn,  Ware,  487.  mortsage  should  be  reoorded,  see  ai^ 

ij)  Hudson  V.  Oustier,  4  Cranch,  p.  266, n.  (v). 
898;   Sawyer  v,  Mahie  Ins.  Co.  12 
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covers  the  same  ground  as  a  State  statute.  The  decisions  on 
this  question,  so  far  as  they  have  arisen,  are  not  qiiite  recon- 
cilable. Where  a  statute  of  the  United  States,  on  a  subject 
which  is  clearly  within  the  power  of  Congress,  conflicts  with 
a  State  statute,  we  should  have  no  doubt  that  it  superseded 
the  State  statute.  But  if  it  only  covers  the  same  ground 
and  is  not  inconsistent  with  it,  either  of  two  views  might  be 
entertained  as  to  its  effect.  One  would  be,  that  it  should  be 
held  as  cumulative  to  the  State  statute,  both  statutes  remain- 
ing in  full  force.  The  other  would  be,  that  where  the  stat- 
ute of  the  United  States  covers  the  whole  ground,  it  renders 
the  State  statute  unnecessary  and  nugatory,  and  in  fekct 
repeals  it.  We  think  the  tendency  of  adjudication  and  of 
practice  favors  this  last  view.  Therefore,  a  registiy  of  a 
mortgage  of  a  ship  under  the  act  of  1850,  would  ma^e  the 
mortgage  valid,  although  it  was  not  recorded  in  the  manner 
required  by  State  statutes  in  relation  to  mortgages  of  per- 
sonal chattels,  (m) 

2.    Or  THB  LlABIUTT  OV  MOSTOAOVBS. 

An  owner  of  a  ship,  in  possession  of  her,  is  liable  for  all 
supplies  furnished,  and  all  repairs  made,  and  all  contracts 
made,  by  his  authority,  for  the  benefit  of  the  vessel.  But 
the  question  has  frequently  arisen,  when  and  how  far  mort- 
gagees are  thus  liable. 

A  mortgagee  who  neglects  to  take  possession,  unless 
•  280  protected  *  by  some  statutory  provision,  may  have  his 
title  defeated  by  a  party  who  acquires  a  right  to  the 
ship  honestly,  and  in  ignorance  of  the  mortgagee's  title,  (n) 
But  if  he  takes  possession,  and,  still  more,  if  besides  having 
taken  possession,  he  takes  out  a  new  register  in  his  own 
name,  or  does  any  act  which  may  be  regarded  as  giving  pub- 
lic notice  that  he  is  owner,  he  then  makes  himself  respon- 
sible as  an  owner,  (o)    But  if  he  takes  possession  he  is  not 

(m)  See  Sinnot  v,  Dftvenport,    22  BadUm  «.  Tucker,  1  Pick.  889;  The 

How.  227.  8ch.  Romp,  Olcott,  Adm.  196. 

In)  ExparteMtktxhew»,2  Vef.  Sen.  (o)  Miln  «.  SpinoU,  4   Hill,   177; 

272;  Atkinson  v,  Maling,  2  T.  R.  462;  Tucker  v.  Bufflnffton,  16  Mem.  477 

Portland  Bank  v.  Stubbs,  6  MaM.  425 ;  Dean  v.  M'Ghie,  4  Binff.  48;  Gbamplio 

Tucker  v.  BufBngton,  16  Maas.  480 :  v.  Butler,  18  Johna .  169. 

[414] 


CH.  XVI.]  LAW  OF  SHIPPIK6.  *  280 

liable  for  necessaries  ordered  by  the  master,  if  it  is  dear  that 
the  master  did  not  order  them  as  his  agent,  (oo) 

If  he  does  no  such  acts,  and  takes  no  actual  possession, 
and  is  still  protected  in  his  title  by  record  or  statutory  pro- 
visions, he  has  not  then  such  liabilities  as  spring  only  from 
actual  possession. 

The  general  rule  must  be,  that  a  mortgagee  who  is  not  in 
possession,  is  not  liable  for  supplies  or  work  rendered  to  the 
vessel ;  ( j9)  but  he  may  of  course  make  himself  so  liable  by 
a  bargain,  (g)  and  he  will  be  held  to  have  made  this  bargain 
if  he  authorized  the  credit  to  be  given  to  him  personally. 
But  not  by  the  mere  fact  that  he  is  benefited  by  such  sup- 
plies  or  repairs. 

The  same  rule  applies  to  persons  who  hold  a  ship  as 
trustees.  (99) 

E.  —  Of  Transfer  hy  Bottomry. 

Hypothecation  by  bottomry  is  at  once  one  of  the  most 
ancient  and  one  of  the  most  common  transactions  of  ship 
ping.  It  is  almost,  if  not  quite  always,  effected  by  an  instru- 
ment known  as  a  bottomry  bond.  The  word  Bottomry  is 
founded  upon  an  ancient  usage  still  in  some  force,  which  con- 
siders the  bottom  or  keel  of  the  ship  as  the  ship,  (r) 

Originally,  the  contract  was  made  and  the  bond  executed 
chiefly,  perhaps  only,  by  the  master  in  a  foreign  port,  to 
raise  funds  to  enable  the  ship  to  return  to  her  home  port. 
And  while  it  has  been  repeatedly  asserted  that  admi- 
ralty has  complete  *  jurisdiction  of  every  bottomry  •  281 
bond,  wherever  made  or  however  made,  we  are  not 
entirely  certain  that  this  is  true  of  any  other  bonds  than 
tiiose  made  as  they  originally  were  made.  («)    It  is,  however, 

(00)  The  Troubadour,  Law  Rep.  1  iq)  See  Fish  v.  Thomas,  6  Gray,  4fi. 

Adm.  ft  Ecc  802.  Iqq)  Mapy  v.   Wheeler,    80  N.  T. 

ip)  Myers  v.  Wmis,  17  C.  B.  77,  88  280. 

Sng.  L.  &  Gq.  204,  affirmed  in  Bxcheq-  (r)  The  Atlas,  2  Hagg.  Adm.  68; 

uer  Chamber,  18  C.  B.  886,  86  Eng.  Scarborough   v,   Lyrus,   Latch,   262; 

L.  &  £q.  860;  Hackwood  v.  Lyall,  17  Noy,  96. 

C.  B.  124, 88  Enff.  L.  &  Eq.  211 ;  How-  (s)  The  Jurisdiction  where  a  bond  is 

ard  V.  Odell,  1  ^en,  86 ;  BUnchard  v,  made  by  the  owner  in  a  home  port,  haa 

Fearing,  4   Allen,  118:  Mlntyre  9.  been  doubted  or  denied  in  Blaine  v.  Th« 

Scott,  8  Johns.  160 ;  WWow  v.  Tar-  Charles  Carter,  4  Cranch,  828 ;  Forbes 

box,  18  Maine,  182;  Cutler  v,  Thurlo,  v.  Brig  Hannah,  Hopk.  99,  Bee,  848; 

SI)  Maine,  218.  Knight  v.  The  AttiUa,  Crabbe,  826 ; 
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true  that  oommon-Iaw  courts  do  not  usually  take  cognizlAaoe 
of  bottomiy  bonds,  nor  is  it  easy  to  see  bow  they  could  en- 
force their  peculiar  provisions.  And,  therefore,  as  a  matter 
of  necessity,  admiralty  might  take  jurisdiction  over  aU  bot- 

contracts.  A  bottomry  bond  transfers  the  ship  to  the  bot- 
tomiy creditor,  as  a  security  for  advances  made  by  him.  In 
this  respect  it  is  similar  to  a  mortgage  or  a  pledge.  It  differs 
from  a  pledge,  however,  in  this :  that  possession  is  not  trans- 
ferred to  the  creditor.  A  change  of  possession  is  of  the 
essence  of  a  pledge,  (f)  and  this  possession  seldom  if  ever  is 
given  to  the  creditor  in  a  case  of  bottomry,  (u) 

But  a  contract  of  bottomry  differs  wholly  from  a  mortgage 
or  a  pledge,  in  one  particular,  wherein  it  differs  also  from  all 
other  contracts  of  security.  That  particular  is  this.  All 
contracts  for  security  are  void  if,  or  so  far  as,  the  debt  or  loan 
which  they  are  intended  to  secure  is  illegal  and  therefore  void. 
Nearly  all  civilized  nations  have  what  are  called  usury  laws ; 
that  is,  they  place  a  limit  to  the  amount  which  can  legally  be 
promised  for  the  use  of  money,  or  the  forbearance  of  a  debt. 
Now,  bottomiy  bonds  are  valid,  although  they  go  far  beyond 
these  limits.  They  may  indeed  provide  for  the  payment  of 
any  amount  of  interest  which  the  paxties  choose  to  agree 
upon,  (v) 

The  interest  payable  by  a  bottomry  bond  is  called  by  the 
law-merchant  maritime  interest.    The  reason  of  the  rule  and 

of  the  name  is  this:  tiiat  the  bond  always  provides, 
*  282  that  if  the  *  ship  be  lost  before  the  bond  becomes  pay> 

able,  no  part  of  the  debt,  whether  principal  or  interest, 
is  payable.  Or,  as  it  is  often  said,  the  debt  is  paid  and  the 
bond  discharged  by  the  loss  of  the  ship,  (to^    It  is  obvious. 

Hurry  v.  Ship  John  &  Alioe,  1  Wash,  case,  bat  merely  a  ju$  ad  rtnif  a  right 

C.  C.  298;  Uurr^  t^.  Hurrj,  2  Wash,  to  the  thing  hypothecated,  whidi  can  be 

C.  C.  146.    The  jurisdiction  has  been  enforced  for  the  payment  of  the  debt, 

sustained  in  Wilmer  v.  The  Smilaz,  2  The  Tobago,  6  Rob.  Adm.  222;  The 

Pet.  Adm.  296,  n. ;  The  Sloop  Mary,  1  Toung  Mechanic,  2  Curtis  C.  C.  404. 

Paine,  C.  C.  671 ;  The  Brig  Draco,  2  (v)  Sharpley  v,    Hurrel,  Cro.   Jao 

Sumner,  167.  208;    The    Cognac,   2   Hagg.   Adm. 

m  Ryallv.RolIe,lAtk.  166;ReeTes  887;   The  Atlas,  2  Hagg.  Adm.  67; 

V.  Capper,  6  Bing.  N.  C.  136 ;  Homes  v.  White  v.  Ship  Dssdalus,  1  Stuart,  L. 

Crane,  2  Pick.  607  ;  Brownell  v.  Hawk-  Can.  180. 

Ins,  4  Barb.  491.  (w)  The  Atlas,  2  Hagg.  Adm.  48; 

(ti)  There  is  no  jva  in  re  in  such  a  The   Emancipation,  1  W.  Rob.  124; 
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therefore,  tliat  the  interest  payable  on  a  bottomry  bond  is 
composed  of  two  elements.  One  is  the  amount  to  be  paid 
for  the  nse  of  the  money ;  the  other  is  a  compensation  to  the 
lender  for  the  risk  of  the  loss  of  the  ship,  which  risk  he 
assumes.  These  two  elements  are  distinct,  but  are  never 
discriminated  in  a  bottomry  bond,  which  simply  declares  the 
amount  of  the  whole  interest. 

It  is  absolutely  essential  to  a  bottomry  bond,  that  the  lender 
should  assume  this  risk.  At  the  same  time,  mortgages  of 
other  property,  or  any  other  securities,  may  be  given  to  the 
lender  to  assure  to  him  the  payment  of  the  bond  when  it  be- 
comes payable,  including  the  maritime  interest;  provided 
that  all  these  mortgages  or  securities  are  discharged,  as  the 
bond  itself  is,  by  the  loss  of  the  ship,  (x) 

A  practice  has  grown  up  in  modem  times,  by  which  botr 
tomry  bonds  are  in  some  instances  changed  from  their  original 
purpose,  and  used  as  a  means  of  lending  and  borrowing  money 
upon  illegal  interest.  It  is  done  in  this  way.  A  party  lends 
money  at  fifteen  per  cent,  or  any  other  amount,  as  maritime 
interest  on  the  bottomry  of  a  ship ;  he  gives  three  per  centi 
or  some  other  premium,  for  an  insurance  of  the  whole  amount 
of  the  bottomry,  principal  and  interest,  the  debt  being  an 
insurable  interest ;  then  if  the  ship  comes  home  in  safety  his 
bond  is  paid,  and  if  it  is  lost  his  insurance  is  paid.  Bonds 
and  bargains  of  this  description  are  usually  made  in  a  home 
port,  (y)  In  its  theory  the  bottomry  bond  is  a  means  of 
raising  money  to  save  the  ship,  and  send  her  home  with  the 
cargo;  and  it  creates  a  lien  on  the  ship,  which  admiralty 
enforces  in  preference  to  aU  other  liens,  because  it  is  con- 
sidered as  saving  the  ship  for  the  benefit  of  the 
*  other  liens.  (2)     The  only  certain  exception  to  this  *  288 

Stalnbank  V.  Penning,  11  C.  P.  61,6  Lord    Cochituie,   2    W.    Bob.    820; 

Eng.  Ii.&Eq.  412;  The  Nelson,  IHagg.  The  Hunter,   Ware,  249;  The  Sch. 

Adm.  169 ;  Simon ds  v.  Hodgson,  ZB.it  Zephyr,  Mason,  841 ;  The  Brig.  AtUn- 

Ad.  60 ;  Jennings  v,  Ins.  Co.  of  Penn.  tic,  1  Newb.  Adm.  6i4. 

4  Binney,  244 ;  Oreely  v.  Waterhouse,  (y)  See  cases  fupra,  p.  281,  n.  (<). 

19  Maine.  9;  Inland  v.  The  Ship  Me-  [z)  The  Murr,  1  Paine,  C.  C.  671; 

dora,  2  Woodb.  &  M.  92 ;  The  Brig  The  Duke  of  Bedford,  2  Hagg.  Adm. 

Braco,  2  Sumner,  167;  Bray  0.  Bates,  804;  The  Orelia,  8  Hagg.  Adm.  88; 

9  Met.  287.  The  Aline,  1  W.  Rob.  HI ;  The  Draco, 

(x)  The  Jane,  1  Dods.  466;   The  2  Sumner,  167 
Bmancipation,  1  W.  Bob.  129;  The 
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rule  is  that  of  sailors'  liens  for  their  wages,  for  these  take 
precedence  of  all  liens,  (a)  There  is  some  authority  for 
another  exception,  in  favor  of  the  lien  of  material  men,  for 
supplies  or  repairs  indispensable  to  the  safety  of  the  ship,  (b) 
For  a  similar  reason,  if  there  be  many  snccesaiYe  bonds,  a 
later  bond  takes  precedence  of  an  earlier  bond,  because  the 
later  bond  saves  the  ship  for  the  earlier ;  (e)  thus  reversing 
the  rule  applied  to  mortgages.  It  may  be  added,  that  hot* 
tomry  bonds  are  always  construed  very  liberally,  (^d)  -If, 
indeed,  a  master  borrows  money  abroad  for  the  necessities 
of  the  ship,  and  the  money  is  so  applied,  although  no  instru- 
ment of  bottomry  is  given,  the  law-merchant  gives  to  the 
lender  a  lien  on  the  ship  therefor,  and  his  remedy  against  the 
owner  as  debtor.  But  he  can  then  recover  only  his  legal 
iaterest.  («) 

A  bottomry  bond  made  in  the  usual  form,  may  become 
payable  on  otiher  contingencies  than  the  arrival  of  the  ship ; 
as  where  the  voyage  is  broken  up  and  terminated,  or  the  ship 
lost  in  aQy  way,  by  the  voluntary  and  unnecessary  act  of 
owner  or  master.  (/) 

(a)  The  Madonna  B'Idra,  1  Dods.  1  W.  Rob.  180;  Stainbank  v.  FenniAg, 

40;  Blaine  v.  Ship  Charles  Carter,  4  H  C.  B.  61,  6  Ens.  L.  &  £q.  412 ;  The 

Cranch,  828 ;  The  virgin,  8  Pet.  688;  William  &  Emmeline,  1  Blatchf.  ft  H. 

The  Hilaritj,  1  Blatchf.  &  H.  Adm.  Adm.  66 ;   Selden  v.  Hendrickson,   1 

90 ;  Fumifls  v.  Brig  Magoun,  Olcott,  Brock.  C.  C.  896 ;  The  Brig  AUantic, 

Adm.  66.    Ab  to  the  question  whether  1  Newb.  Adm.  614 ;  The  Hunter,  Ware, 

wages  earned  prior  to  the  bond  would  249 ;  The  Virgin,  8  Pet.  660 ;  Leland 

have  priority,  see  The  Mary  Ann,  9  v.  The  Medora,  2  Woodb.  &  M.  107 ; 

Jur.  94 ;  The  Louisa  Bertha,  1  Eng.  L.  The  Mary,  1  Paine,  C.  C.  671.    Where 

&  Eq.  665.  a  larger  sum  is  fraudulently  inserted  in 

(6)  The  Jerusalem,  2  Oallis.    845.  the  bond  than  that  adTaneed,  the  lender 

See  also  Ex  parte  Lewis,  id.  488.  being  privy  thereto,  he  can  recover 

(c)  The  Betsey,  1  Dods.  289 ;  The  nothing.  The  Ann  C.  Pratt,  1  Curtis, 
Exeter,  1  Rob.  Adm.  178;  The  Tri-  C.  C.  840,  affirmed  Carrington  v.  Pratt, 
dent,  1  W.  Rob.  29 ;  Leland  t^.  The  18  How.  68. 

Medora,  2  Woodb.  &  M.  118;  Fumlss  (/)  As  by  unnecessary  deviation. 

V.  Brig  Magoun,  Olcott,  Adm.  66.  Harman  v.   vanhatton,  2  Vem.  717 ; 

(d)  The  Alexander,  1  Dods.  278;  Wilmer  v.  The  Smilax,  2  Pet.  Adm. 
The  Jacob,  4  Rob.  Adm.  249 ;  Smith  v,  295.  A  deviation  from  necessity  does 
Gould,  4  Moore,  P.  C.  28 ;  Simonds  v.  not  have  this  effect.  The  Armadillo,  1 
Hodgson,  8  B.  &  Ad.  50;  The  Sch.  W.  Rob.  251.  — A  sale.  The  Bxig 
Zephyr,  8  Mason,  841 ;  Pope  9.  Nicker-  Draco,  2  Sumner,  157. — Intentioniu 
son,  8  Stoiy,  465.  loss  of  the  ship.    Pope  v,  Nickerson,  8 

(e)  Wainwright  v.  Crawford,  8  Story,  465 ;  Thomson  «.  Royal  Bxch. 
Yeates,  181,  4  DaU.  225.  There  Ass.  Co.  1  M.  &  8.  80;  The  Dante,  2 
teems  to  be  no  reason  why  a  bond  W.  Rob.  427 ;  The  Elephanta,  9  Sng. 
drawn  for  simple  interest  merely,  and  L.  &  Eq.  558 ;  Thomdike  v.  Stone,  11 
which  It  pavable  at  all  events,  should  Pick.  lo8. 

not  be  valid.    See  The  Emancipation, 
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•  An  owner  may  make  a  bottomry  bond  anywhere  *  284 
or  for  any  reason,  (jg)  Only  one  who  is  lawfully  mas- 
ter of  the  ship  (A)  can  make  this  bond  abroad,  and  he  can 
make  it  only  from  necessity.  (J)  This  necessity  must  be  suf- 
cient ;  (/)  but  it  may  be  a  less  stringent  necessity  than  that 
wliich  is  requisite  to  authorize  a  master  to  sell  his  ship ;  and 
we  should  say,  that  it  would  be  a  sufficient  necessity  if  it 
would  have  induced  the  owner  to  do  so  if  present.  (K)  The 
master  cannot  make  this  bond,  if  he  have  funds  of  the  owner 
within  his  reach,  or  can  borrow  them  on  the  personal  credit 
of  the  owner.  (2)  But  he  certainly  is  not  bound  to  take 
money  of  the  shippers  which  may  be  on  board,  and  we  think 
he  has  no  right  to  do  this,  (m) 

The  lender  must  use  reasonable  means  to  be  sure  that  the 
necessity  exists,  (n)  But  the  bond  would  not  be  avoided  by 
a  fraud  of  the  master,  (o)  unless  the  lender  knew  it,  or  might 
have  known  it.  (  p) 

{g)  The  Brig  Draco,  2  Sumner,  167 ;  tal,  8  W.  Rob.  248 ;  The  Bonaparte,  8 

Thomdike  v.    Stone,  11    Pick.    188 ;  W.  Bob.  298 ;  Wilkinaon  o.  Wilaon,  8 

Oreeley  v.  Waterhouse,  19  Maine,  9 ;  Moore,  P.  C.  459 ;  The  Bonaparte,  20 

The  Dake  of  Bedford,  2  Hagg.  Adm.  Eng.  L.  &  £q.  649,  8  Moore,  P.  G.  488 ; 

294.    NeoeMity,  therefore,  is  not  a  re-  The  Nuora  Loanese,  22  Eng.  L.  ft  Eq. 

qaisite.  —  Same  cases.  628 ;  Agricultoral  Bank  v.  The  Bark 

(h)  The  Orelia,  8  Hagg.  Adm.  76;  Jane,  19  La.  1. 

The  Boston,  1  Blatchf .  &  H.  Adm.  809 ;  (h)  The  Fortitude,  8  Snmner,  246 ; 

The  Kennersley  Castle,  8  Hagg.  Adm.  The  Medora,  Sprague,  188. 

1;  The  Alexander,  1  Dods.  278;  The  (/)  The  Ship  Packet,  8  Mason,  266; 

Tartar,  1  Hagg.  Adm.  1;   The  Brig  Walden  v.  Chamberlain,  8  Wash.  C. 

Ann  C.  Pratt,  1   Curtis,  C.   C.   844;  C.  290;  The  Virgin,  8  Pet.  688;  The 

Breed  o.  Ship  Venus,  Abbott  on  Ship-  Medora,  Sprague,  188 ;   The  Sydney 

ping,  169,  note  1 ;  The  Jane,  1  Dods.  Cove,  2  Dods.  7.    Whether  the  master 

i61.  is  obliged  to  use  his  own  money  before 

(i)  The  Gratitudine,  8  Rob.  Adm.  resorting  to  a  bottomry  bond  seems 

266;  The  Nelson,  1  Hagg.  Adm.  169;  doubtful.      See  The  Ship  Packet,  8 

llie  Gauntlet,  8  W.  Rob.  82.  Mason,  268 ;  Canizares  v.  The  Santis- 

(»  Kingv.  Peny,  8  Salk.  28;  Fon-  sima  Trinidad,  Bee,  868;  The  Wil- 

taine  o.  Col.  Ins.  Co.  9  Johna.  29.    It  liam   &  Emmeline,  1   Blatchf.  &  H. 

has  been  said,  that  a  master  in  a  port  Adm.  72. 

cf  a  State  of  this  country  other  than  Im)  The  Ship  Packet,  8  Mason,  268. 

the  home  port,  may  make  a  bond.  (n)    The    Aurora,   1    Wheat    96; 

Selden  v.  Hendrickson*  1  Brock.  C.  C.  Thomas  v.  Osbom,  19  How.  81 ;  Wal- 

896     But  tills  cannot  now  be  consid-  den  r.   Chamberlain,  8  Wash.  C.  C. 

ered  correct.    It  makes  no  difference  2$^ ;  Soares  v.  Rahn,  8  Moore,  P.  C. 

whether  the  ship  is  at  a  port  of  the  1;   The  Royal  Stuart,  88  Eng.  L.  & 

oountiy  where  she  is  owned  or  not ;  Eq.  602 ;  Duncan  v.  Benson,  1  Ezch. 

the  on(y  question  is  whether  she  is  so  666. 

far  distant  from  home  that  the  owners  (o)  Atlantic  Ins.  Co.  v.  Conard,  4 

ounot  be  consulted  within  a  reasonable  Wash.  C.  C.  662, 1  Pet  886. 

time.    Wallace  v,  Fielden,  7  Moore,  P.  (p)  Oarrington  t>.  Pratt,  18  How.  68. 
C.  S98,  rereniog  a.  o.  immii.  The  Orien- 

[419] 


286  THB  LAW  OF  GOirTRAOTS.  [BOOK  m. 


•  285  •  F.  —  Of  Respondentia. 

The  master  may  hypothecate  the  whole  of  the  cargo,  or  a 
part  of  it,  to  raise  funds,  in  a  case  of  sufficient  necessity,  (jr) 
He  may  do  this  by  a  bill  of  sale  properly  conditioned ;  but 
more  usually  and  more  properly  by  an  instrument,  which  is 
called  a  Respondentia  Bond. 

This  bond  is  nearly  the  same  thing  in  respect  to  the  cargo, 
which  the  bottomry  bond  is  in  respect  to  the  ship ;  and  it  is 
construed  and  governed  by  similar  principles  as  to  its  neces- 
sity, and  as  to  its  operation,  (r)  Thus,  a  loan  on  respondentia 
is  a  loan  on  maritime  interest.  It  must  therefore  be  made 
dependent  for  payment,  both  of  principal  and  interest,  on  the 
safe  arrival  of  the  goods.  And  if  they  are  lost,  the  lender 
has  no  claim  for  any  payment  whatever.  («)  Usually  the 
master  gives  to  the  respondentia  creditor  bills  of  lading,  duly 
indorsed.  This  act  may  give  to  the  creditor  addition^  secu- 
rity, by  the  constructive  possession  of  the  goods ;  but  it  gives 
him  no  claim  if  they  are  lost.  (€) 


SECTION  m. 

OF  OONTBAOTS  IN  BKLATIOK  TO  THE  XTSB  OF  A  SHIP* 

A.  —  Of  the  Use  of  the  Ship  by  the  Owner. 

1.    WhBH  HB  OAIUUBS  HIS  OWK  GoODS. 

He  may  carry  his  own  merchandise,  or  that  of  others,  or 
he  may  cany  both.    If  he  carry  goods  for  others,  he  carries 

{q)  The  Gratitndine,  8  Kob.  Adm.  Prisdlla,  1  Law  Times   (k.  s.),  272. 

268 ;  The  Lord  Cochrane,  1  W.  Bob.  It  may  be  made  by  the  owner  at  a 

812,  2  id.  820 ;    The  Osmanli,  8  W.  home  port  without  neoessi^.    Gonard 

Rob.  214 ;  Pope  o.  Nickerson,  8  Story,  v.  Atlantic  Ins.  Co.  1  Pet.  886 ;  Frank- 

465.  lin  Ins.   Co.  v.  Lord,  4  Mason,  248. 

(r)  The  Gratitndine,  8  Rob.  Adm.  Abroad,  it  can  only  be  made  throngh 

260 ;   The  Osmanli,  8  W.  Rob.  214 ;  necessity.    The  Bonaparte,  8  W.  Rob 

The  Nostra  Senora  del  Carmine,  29  298. 

Eng.  L.  &  £q.  572.    Ship  and  freight  (s)  Franklin  Ins.  Co.  t;.  Lord,  4  SCa- 

are  liable  before  the  cargo.     La  Con-  son,  248. 

stancia,  4  Notes  of  Cases,  285 ;  The  (()  Johnson  «.   GreaTes*  2  TannS 

Pfinoe  Regent,  2  W.  Rob.  88;  The  844. 
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them  on  freight,  and  the  usual  if  not  constant  meaning 
of  the  word  *  freight  in  law,  is,  the  sum  agreed  on  as  *  286 
that  which  shall  be  paid  to  the  owners  of  a  ship  for 
carrying  the  goods  of  others.  But  in  common  conversation, 
the  word  freight  is  also  used  as  meaning  the  goods  carried  or 
the  cargo,  and  it  would  seem  from  the  early  reports  that  this 
word  has  had  this  two-fold  meaning  for  a  long  time,  (u) 
And  we  shall  hereafter  see,  that  by  the  law  and  usage  of 
insurance,  a  ship-owner  may  insure  his  freight  under  that 
name,  meaning  thereby  not  his  own  cargo,  but  what  another 
party  would  have  paid  him  for  carriage  of  the  same  goods  on 
the  same  voyage. 

B.  —  Of  the  Use  of  a  Ship  by  Freighters. 

1.  Or  THB  BXOIFROOAL  LiBNS  OV  THB  ShIP  AHD  THB  CaBOO. 

The  contract  by  which  an  owner  carries  the  goods  of  others, 
is  called  a  contract  of  afi&eightment.  The  law  of  freight 
applies  where  the  owners  of  the  ship  are  one  party,  and  the 
owners  of  the  cargo,  or  of  a  part  of  it,  are  another  party. 
And  the  fundamental  principle  of  the  law-merchant  in  rela- 
tion to  this  contract,  is,  that  the  ship  and  the  cargo  have 
reciprocal  rights  against  each  other,  and  liens  each  against 
the  other,  to  enforce  these  rights.  The  meaning  and  effect 
of  this  rule  is,  that  the  ship-owner,  by  receiving  the  goods 
on  board,  and  with  or  without  a  written  or  an  express  promise, 
agrees  to  carry  the  goods,  in  that  ship,  to  their  destined  port, 
by  the  proper  route,  at  a  proper  time,  and  in  safety.  The 
elements  of  this  agreement  are,  that  the  ship  is  seaworthy  in 
all  respects  and  particulars,  (uu)  including  a  competent  and 
sufficient  master  and  crew,  papers,  and  provisions,  and  that 
proper  care  shall  be  taken  of  the  goods,  in  loading  them  on 
board,  in  carrying  them  whither  they  should  go,  in  there 
delivering  them,  and  in  navigating  the  ship  to  her  destined 
port  without  needless  delay  or  deviation,  (v)     And  if  there 

(tf)  Bright  V.  Cowper,  1  Brownl.  ft  (pj  A  needless  deviation  makes  the 

G.  21.  Gamer  an  insurer  of  the  cargo.    Davie 

(yif)   This  role  is  applied  to  river-  v.  Garrett,  6  Bing.   716;  Freeman  v. 

worthiness  in  HcClintock  v.  Lary,  28  Tavlor,  8  Bing.  124;  Hand  p.  Bajnes, 

Ark.'2l&  4  Whart  204;   Croeby  v.   Fitch,  12 
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be  a  failure  in  any  of  these  particulars,  and  tbe  goods 
*  287  are  thereby  *  injured,  or  iheii  value  lessened,  not  only 
is  the  ship-owner  personally  responsible,  but  the  ship 
itself  is  subject  to  the  lien  of  the  freighter  or  shipper  of  the 
goods,  and  by  that  lien  the  shipper  may  enforce  his  rights,  or 
get  from  the  ship  itself  an  indemnity  for  the  injury  sustained 
by  a  violation  of  his  contract  with  the  owner.  (t(^) 

And  on  the  other  hand,  if  the  goods  are  so  carried,  not 
only  is  the  owner  of  the  goods  bound  to  pay  to  the  owner  of 
the  ship  the  freight  earned  by  the  carriage,  but  the  ship- 
owner has  a  lien  on  the  goods  to  enforce  his  claim  for  his 
earnings  against  them.  (2;) 

Moreover,  if  the  goods  are  once  laden  on  board,  the  ship« 
owner  thereby  acquires  a  right  to  carry  them  the  whole 
distance,  and  so  earn  his  whole  freight.  And  we  should  say, 
that  the  shipper  cannot  reclaim  his  goods  and  take  them  out 
of  the  ship,  unless  the  owner  consents,  or  unless  the  shipper 
pays  to  the  owner  his  full  freight.  Some  questions  have 
arisen,  and  have  been  somewhat  agitated  in  the  courts,  and 
may  not  be  yet  quite  settled,  as  to  the  extent  of  the  obliga- 
tion of  the  shipper  and  the  rights  of  the  owner.  We  con- 
sider it  certain,  however,  that  the  shipper  cannot  take  his 
goods  from  the  ship,  without  paying  to  the  owner  fuU  com- 
pensation for  any  trouble  or  loss  sustained  by  him.  (y) 

Conn.  410 ;  Bond  v.  The  Cora,  2  Pet.  that  this  act  shall  not  be  a  waiTer  of 

Adm.  878, 879, 2  Wash.  C.  C.  80 ;  Knox  the  iien.  or  if  there  is  a  local  usage  of 

V,  The  Kmetta,  Crabbe,  684.  the  port  to  this  effect,  the  goods  may 

{w)  The  Gold  Hunter,  1  Blatchf  &  be  held  by  a  process  in  rem.    See  aUo 

H.  Adm.  800;  The  Grafton,  Olcott,  Sears  v.  Wills,  4  AUen,  212 ;  The  Kim- 

Adm.  48,  1  Blatchf.  C.  C  178 ;  The  ball,  8  WaUace,  87 ;  The  Eddy,  6  Wal- 

Rebecca,  Ware,  188;  Clark  v.  Bam-  lace,  481;   The  Bird  of   PaFsdise,  6 

well,  12  How.  272;  Rich  v.  Lambert,  Wallace,  646. 

id.  847.  {y)  Some  cases  hold,  that  no  lien  for 

{x)  Certain  Logs  of  Mahogany,  2  freight  exista  until  the  Tesael  has 
Sumner,  601 ;  Drinkwater  v.  The  Brig  broken  ground.  Curling  v.  Long,  1 
Spartan,  Ware,  149 ;  Cowing  v.  Snow,  B.  &  P.  684 ;  Clemson  v,  Dayidson,  6 
11  Mass.  416 ;  Pickman  v.  Woods,  6  Binn.  892,  401 ;  Bursess  p.  Gun,  8 
Pick.  248.  —  This  lien  is  considered  as  Haixis  &  J.  225 ;  BaiTey  v.  Damon,  6 
waired  by  a  delirery  of  the  goods  un«  Gray,  92.  If  this  be  so,  then  the  rult 
conditionally.  Sears  v.  Certain  Bags  of  damages  would  be  merely  the  ez- 
of  Linseed,  U.  S.  I).  C.  Mass.  18^,  penses  actually  incurred.  But  the 
affirmed  in  June,  1868,  by  the  Circuit  better  rule  seems  to  be,  ttiat  the  lien 
Court,  and  by  the  Supreme  Court  in  for  freigh;t  commences  as  soon  as  the 
Bags  of  Linseed,  1  Black,  108.  It  was  goods  are  on  board.  Abbott  on  Ship- 
also  said  that  if  the  goods  are  put  even  ping,  695 ;  Tindal  v.  Tkylor,  4  Ellis  & 
in  the  warehouse  of  the  consignee,  B.  219,  28  £ng.  L.  &  £q.  210 ;  Thomp- 
nnder  an  agreement  or  understanding  son  v.  Small,  1   C.  B.  854;  Thompson 

[422] 


OH.  XVI.]  LAW  OF  SHIPPING.  ♦  287 

These  rules  or  principles  may  be  said  to  compose  the 
whole  law  of  freight;  and  while  courts  of  common 
law  may  find  some  *  difficulty  in  the  enforcement  of  *  288 
these  liens,  and  especially  the  lien  of  the  cargo  against 
the  ship,  a  court  of  admiralty  finds  no  such  difficulty;  its 
process  in  rem  being  equal  to  the  requirement  of  any  case. 

An  owner  of  a  ship  may  carry  his  own  goods  principally, 
or  partly,  and  fill  up  his  ship  with  the  goods  of  others.  Or 
he  may  carry  only  the  goods  of  others.  In  this  latter  case, 
he  may  either  offer  the  ship  to  the  public  as  a  general  ship, 
or  he  may  let  her  out  by  a  charter-party. 

When  he  offers  his  ship  as  a  general  ship,  he  usually  ad- 
vertises her,  stating  the  name  of  the  ship  and  of  the  master, 
her  tonnage,  her  general  character,  the  time  of  sailing,  and 
her  proposed  voyage.  And  although  he  would  not  be  bound 
to  exact  accuracy  in  all  these  particulars,  he  would  undoubt- 
edly be  held  to  make  compensation  to  a  shipper  who  was 
injured  without  his  own  fetult,  by  the  material  misrepresen- 
tation of  the  owner  in  any  of  these  statements,  (z)  And  if 
the  owner  changes  his  purpose  in  any  of  these  particulars,  it 
would  be  hia  duty  to  vary  his  advertisement,  or  other  pubUo 
notice,  accordingly,  (a) 

Goods  may  be  carried  to  the  port  of  destination,  and  there 
delivered,  but  in  such  condition  that  their  value  is  greatly  di- 
minished ;  and  the  question  may  then  arise,  how  this  diminu- 
tion of  value  affects  the  freight.  The  answer  must  depend 
upon  the  manner  in  which  this  diminution  took  place,  or  the 
causes  which  produced  it.  We  have  seen  that  the  ship  is 
responsible  for  any  damage  to  the  goods  caused  by  the  neg- 
ligence or  default  of  the  master ;  and  so  it  is  for  injury  aris- 
ing from  the  inherent  nature  or  properties  of  the  goods,  if  it 
could  have  been  prevented  by  a  proper  condition  of  the  ship 

t,  Traill  2  Car.  &  P.  8S4.    See  also  yessel  will  start,  see  Cranston  v.  Majv 

Keyser  0.  Harbeck»  8  Duer,  878 ;  Bart-  shall,  6  Exch.  895;  Tates  v.  Daff,  6 

lett  P.  Camley,  6  Boer,  194.  Car.  ft  P.  869;  Glaholm  p.  Hays,  2 

{t[  An  adyertisement  that  a  yessel  Man.  &  G.  257 ;  OlUye  v.  Booker,  1 

will  WiU  with  conyoy  is  a  warranty  of  Exch.  416 ;  Howard  v.  Cobb,  U.  S. 

tbe  fact.    Rnnqoist  v,  DitcheU,  8  Esp.  C.  C.  19  Law  Reporter,  877 ;  Denton 

64;  Sanderson  v.  Basher,  4  Cannp.  54,  v.  Great  Northern  K.  Co.  5  Ellis  &  B. 

note;  Magalhaens  v.  Bnsher,  4  Camp.  860,84  Eng.  L.  &  £q.  164;  Mills  k 

64 ;  Freeman  9.  Baker,  5  B.  ft  Ad.  797.  Shult,  2  E.  L>.  Smith,  189. 

As  to  an  advertisement  of  time  when  a  (a)  Peel  v.  Price,  4  Camp.  248. 
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or  by  reasonable  care  on  the  part  of  the  master.    But  if  the 
goods  are  injured  by  a  peril  of  the  sea  for  which  the  ship  is 

not  responsible,  or  by  inherent  causes  not  made  opera- 
*  289  tive  by  the  fault  of  the  ship  or  *  master,  then  the  ship 

is  not  rec^nsible,  and  the  claim  for  freight  remains 
unafiEected.  Hence  it  is  a  rule  of  the  law-merchant,  that  if 
goods  injured  by  causes  for  which  the  ship  is  not  responsible, 
remain  in  Bpecie^  and  are  delivered  in  specie^  the  whole 
freight  is  earned,  whatever  be  the  diminution  or  destruction 
of  tiieir  value.  (5) 

If  barrels  or  boxes  arrive  in  which  goods  were^  but  there 
are  no  goods  in  them,  as  where  wine,  oil,  or  molasses  leaks 
out,  or  sugar  or  salt  melts  and  washes  out,  but  the  barrels  or 
boxes  arrive  in  good  order,  freight  is  due  if  the  loss  is  occa- 
sioned by  intrinsic  defect  or  quality  of  the  goods,  as  by  de- 
cay, evaporation,  or  leakage,  (c)  If  the  loss. is  by  a  peril  of 
the  sea,  no  freight  is  payable,  Qd)  and  if  the  loss  is  owing  to 
the  fault  of  the  vessel,  the  goods  are  paid  for,  deducting 
freight. 

« 

2.    Ow  THB  Bill  ov  Lii>uro. 

This  is  one  of  the  most  ancient  documents  now  in  use, 
and  is  very  similar  in  its  form  and  provisions  among  aU 
commercial  nations.  It  is  a  written  receipt  for  the  goods, 
signed  by  the  master  as  the  agent  of  the  owner,  and  ex- 
presses tiie  ordinary  obligations  of  the  owner.  A  receipt  is 
sometimes  given  for  the  goods,  and  subsequently  a  bill  of 
lading ;  in  which  case  the  previous  receipt  should  be  given 
up,  or  the  master  or  owner  may  be  doubly  liable. 

The  bill  of  lading  may  be  signed  by  any  officer  of  the  ship 

having  authority.     Commercial  usage  would  seem  to  require 

.  that  it  should  be  given  by  a  master  or  officer.     But  a  custom 

seems  to  be  growing  up  in  some  of  our  commercial  cities,  for 

a  clerk  of  the  owners  to  sign  and  deliver  a  bill  of  lading  in 

(6)  Jordan  v.  Warren    Ins.    Co.  1    2  Duer,  204 ;  Hugg  v,  Angosta  Lu .  Co. 
Story,  86S ;  M'Gaw  o.  Ocean  Ins.  Co.    7  How.  595. 

28  Kck.  406 ;  Lord  v,  Neptune  Ins.  Co.        (c)  Nelson  v,  Stephenson,   6  i>uer, 
10  Qray,  109;  Osden  v.  Gen.  Ins.  Co.    588;  Nelson  v.  Woodruff,  1  Black,  168. 

{d)  Frith  v.  Baiker,  2  Jolins.  827. 
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die  counting-rooin ;  and  it  would  probably  be  equally  effect- 
ual, (e) 

The  master  has,  by  the  law-merchant,  no  authority  to  sign 
a  bill  of  lading  until  the  goods  are  received,  and  such 
a  bill  would  *  not  bind  his  owners.  (/)    But  if  the  *  290 
goods  were  afterwards  received,  the  bill  of  lading 
might  then  have  that  effect. 

The  bill  of  lading  is  often  called  a  negotiable  instru- 
ment ;  (jsi)  it  is  not  entirely  so.  It  promises  to  deliver  the 
goods  to  the  shipper  or  his  assigns,  and  not  to  his  order. 
But  a  bill  of  lading  indorsed  by  the  shipper  and  delivered  to 
the  indoi^ee,  will  found  an  action  by  the  indorsee  against  the 
ship-owner  for  the  goods ;  and  will  be  presumptive  though 
not  absolute  evidence,  that  the  goods  were  transferred  to  the 
indorsee.  In  most,  but  not  aU  of  our  States,  the  indorsee 
must  bring  an  action  on  the  bill  not  in  his  own  name,  but  in 
that  of  the  shipper.  (A)  It  is,  however,  possible  for  a  bill  of 
lading  to  be  transferred  by  mere  delivery,  and  transfer  to  the 
holder  whatever  property  in  the  goods  the  bill  of  lading 
represents,  if  this  were  the  intention  of  the  parties.  (AA) 

Neither  between  the  ship-owner  and  indorsee,  nor  between 
the  ship-owner  and  the  shipper  himself,  is  the  bill  of  lading  con- 
clusive. (0    But  if  the  ship-owner  resists  an  action,  on  the 

(«)  See  Patnam  v.  Tillotson,  18  Met  219,  28  Eng.  L.  &  Eq.  210;  Dows  v. 

617.  Cobb,  12  Barb.  810.    But  in  admiralty 

(/)  Rowley  v,  Bigelow,    12   Pick,  an  assignee  of  a  biU  of  lading  xskBy  sue 

807 ;  Uckbarrow  v.  l&on,  2  T.  R.  75 ;  in  his  own  name.    The  Water  Witch, 

Grant  v.  Norway,  10  C.  B.  666,  2  Eng.  1  Black,  494. 

L.  &  Eq.  837 ;  Hubbersty  v.  Ward,  8  (AA)  Marine    Bank   v,  Wright,   46 

Exch.  880,  18  Eng.  L.  &  Eq.  661;  Barb.  46. 

Coleman  v.  Riches,  16  C.  B.  104,  29  (t)  Bates  o.  Todd,  1  Moody  &  R. 

Eng.  L.  &  Eq.  828.  Nor,  in  sach  case,  is  106 ;  Berkeley  v.  Watling,  7  A.  &  E.  29 ; 

the  yessel  liable  in  rem.    Sch.  Freeman  Wolfe  v.  Miners,  8  Sandf .  7 ;  Ward  v. 

V.  Bnckingham,  18  How.  182.    But  if  Whitney,  8  Sandf.  899,  4  Seld.  442; 

there  is  a  contract   to  carry  certain  Dickerson   v,  Sel^ee,    12   Barb.    99; 

goods,  and  they  are  lost  after  coming  O'Brien  v.  Qilchnst,  84  Maine,  664 ; 

mto  possession  of  the  master,  but  be-  Knox  v.  The  Ninetta,  Crabbe,  684 ; 

fore  thev  are  on  board,  and  the  master  Benjamin  v.  Sinclahr,  1  Bailey,  174 ; 

signs  bills  of  lading  for  them  after  the  Backus  v.  Sch.  Marengo,  6  McLean, 

loss,  although  the  carrier  may  repudiate  C  C.  487 ;  Warland  v.  Mosely,  6  Ala. 

the  biUs  of  lading,  yet  he  cannot  set  480 ;  May  v,  Babcock,  4  Ohio,  884 ; 

them  up  as  merging  the  prior  contract.  Sutton  v.  Eettell,  Spraffue,  809 ;  The 

The  Bark  Edwin,  Sprague,  477.  Henry,   1  Blatchf.  &  fi.  Adm.  486; 

{a)  Erans  tr.  Marlett,  1  Ld.  Raym.  Bissel  v.  Price,  16  111.  408;  Butler  v. 

271;  Lickbarrow  v.  Mason,  2  T.  R.  68 ;  The  Arrow,  1  Newb.  Adm.  69 ;  Warden 

Jenkyns  v.  Usbome,  7  Man.  &  O.  698.  v.  Green,  6  Watts,  424 ;  Portland  Bank 

(k)  Thompson  v.  Dominy,  14  M.  &  v.  Stubbs,  6  Mass.  422;  Sears  o.  Win- 

W.  402 ;  Tindaiv.  Taylor,  4  Ellis  &B.  gate,   8   Allen,    108;    Manchester  v. 
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ground  lihat  the  goods  were  not  in  £act  such,  or  of  such 
quality,  as  they  were  said  to  be  in  the  bill,  this  he  must 
prove. 

The  shipowner  would  not  be  liable  to  the  shipper  for  a  loss 
of  or  an  injuiy  to  the  goods  caused  by  an  intrinsic  defect  or 
decay,  but  he  should  not  be  permitted  to  defend  against  an 
indorsee  of  the  bill  who  bought  the  goods  trusting  to  the  biU, 
on  the  ground  of  any  defect,  if  the  ship-owner  knew  the 
defect,  or  by  proper  meaos  might  have  known  it, 

*  291  when    the  bill  was  *  signed,  (y)  and  says  nothing 

thereof  in  the  bUl;  unless  the  natare  of  the  goods 
makes  their  liability  to  decay  obvious*  (k) 

The  party  who  ships  the  goods  is  the  consignor.  He  to 
whom  they  are  to  be  delivered  by  the  terms  of  the  bill  is  the 
consignee.  If  the  goods  are  deliverable  to  the  shipper  him« 
self  or  his  assigns,  he  is  both  consignor  and  consignee.  So  ha 
would  be,  if  no  person  were  named  in  the  bill  of  lading  as  the 
party  to  whom  the  goods  were  t^S  be  delivered ;  but  this  sel* 
dom  occurs. 

The  consignee  of  the  goods  may  transfer  his  interest  in 
them  to  any  purchaser  without  an  indorsement  or  delivery  of 
the  bill ;  (0  but  if  the  goods  have  not  been  delivered  to  the 
consignee  and  the  bill  of  lading  thereby  discharged,  the  proper 
and  usual  way  of  transferring  the  goods  is  by  indorsement 
and  delivery  of  the  bill,  (m) 

Bills  of  lading  are  usually  signed  in  the  regular  course  of 
shipping  in  sets  of  three.  Of  these,  the  master  retains  one ; 
the  other  two  are  delivered  to  the  consignor,  and  of  these  he 
retains  one,  and  sends  the  other  to  the  consignee,  either  with 
the  goods  or  by  a  separate  conveyance.  There  is  no  rule  of 
law  about  this,  and  more  or  fewer  bills  may  be  signed  and 
delivered,  or  disposed  of,  as  the  parties  choose. 

Milne,  Abbott,  Adm.  116;  Qoodrich  v.  Baxter  v,  Leland,  id.  84S;  Bissel  «. 

NorrUfid.  196;  Cobb  v.  Blanchard,  11  Price,   16  BL  406.    So  if  no  bill  ol 

Allen,  409 ;  Meyer  v.  Peck,  28  N.  T.  lading  ie  given.    Hodaon  v.  Baxendai^ 

590 ;  Tarbox  o.  £a8tem  Steamboat  Co.  2  H.  &  N.  676. 

50  Me.  889.  ik)  See  caMt  tmra,  p.  290»  n.  (t). 

{j)  Clark  V,  Barnwell,  12  How.  272;  (/)  Stanton  v.  Baser,  16  Pick.  467; 

Ship  Howard  v,  Wissman,   18  How.  Allen  v.  Wiiliama,  12  Pick.  297,  802. 

231;  McKinlav  v.  Morrish,  21  How.  (m)  Buflkigton  o.  CnrtU,  16 

848 ;  Lamb  v.  Parkman,  Sprague,  848 ;  628. 
Zerega  v,  Poppe,  Abbott  Adm.  897; 
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The  effect  of  the  bill,  when  delivered,  depends  somewhat 
upon  the  question,  whether  the  consignor  be  or  be  not  the 
consignee.  When  he  is  not,  and  the  consignor  sends  the  bill 
to  the  consignee,  the  goods  become  at  once  the  property  of 
the  consignee,  (nm)  They  are  at  his  risk,  and  he  is  liable 
for  their  freight ;  but  until  they  actually  come  into  his  pos- 
session, they  are  subject  to  the  consignor's  right  of  stoppage 
in  tramsitu.  (n) 

If  the  consignor  be  himself  the  consignee,  he  may  send  the 
bill  to  a  third  party.  He  may  send  it  to  him  indorsed  to  him, 
or  indoised  in  blank.  And  if  the  consignee  has  ordered 
the  *  goods,  or  is  to  receive  them  as  his  own,  when  he  *  292 
receives  this  indorsed  bill  the  property  in  the  goods 
passes  to  him  as  if  he  had  been  named  consignee  in  the 
bill,  (o)  If,  however,  he  is  only  the  agent  or  factor  of  the  con- 
signor, this  bill  gives  him  no  farther  property  or  power ;  and 
if  the  bill  be  sent  without  indorsement,  it  confers  no  rights  of 
property  whatever ;  and  has  little  more  effect  than  a  mere 
notice  that  goods  are  shipped  in  such  a  vessel  to  such  a  port,  (p) 

The  consignor  frequently  sends  to  a  consignee  a  bill  not 
indorsed,  and  then  sends  to  his  own  agent  in  or  within  reach 
of  the  same  port,  an  indorsed  bill;  it  may  be  indorsed  in 
blank,  or  to  the  agent,  or  to  the  party  ordering  the  goods, 
and  tiie  consignor  sends  to  his  agent  with  the  bill  orders  to 
deliver  the  bill  to  the  party  ordering  the  goods,  or  to  receive 
the  goods  and  deliver  them  to  him,  provided  payment  be 
made  or  secured,  or  such  other  terms  as  the  consignor  pre* 
scribes  are  complied  with.  This  course  secures  to  the  con- 
signor, beyond  all  question,  the  right  and  power  of  retaining 
the  goods  until  the  price  for  them  is  paid  or  secured  to  him. 

Because  the  biUs  of  lading  are  evidence  against  the  master 
or  owner,  as  to  every  material  fact  stated  in  them  in  respect 
to  the  description  of  the  goods,  it  is  prudent  and  usual  to 
describe  them  only  as  so  many  boxes,  or  barrels,  or  bales,  or 

(mm)  The  Sally  ll««ee,  8  Wallace,  (p)  Haille  o.  Smith,  1  B.  &  P.  668; 

461.  Chandler  v.  Sprague,  6  Met.  806 ;  Eller* 

(a)  Walley  o.  Montgomeiy,  8  East,  shaw  v,  Magoiao,  6  £xch.  670,  n. ;  Watt 

6S6;  Allen  v.  WilliaoM,  12  Pick.  297;  v.  Baker,  2  Exch.  1. 

Stanton  o.  Bager,  16  Pick.  467.    See  (p)  Brandt  v.  Bowlbj,  2  B.  &  Ad« 

Mte  Book  m.  Chap.  6.  982;  Coze  v.  Harden,  4  Bait,  211. 
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parcels,  numbered  and  marked  as  per  margin ;  adding  the 
words,  *^  contents  unknown,"  or  equivalent  words.  Even  if 
the  words  ^'  containing  "  such  or  such  goods,  are  added,  the 
ship  is  bound  only  to  deliver  the  boxes  as  received,  and  the 
evidence  of  the  bill  of  lading  may  always  be  rebutted  by 
proof  of  mistake  or  fraud,  (j) 

Then  the  two  liens  heretofore  spoken  of  come  in.  It  is 
common  for  the  bill  of  lading  to  say,  that  the  goods  are  to  be 
delivered  on  payment  of  the  freight;  but  whether 
*  293  expressed  *  or  not,  the  law-merchant  gives  this  lien. 
That  is  to  say,  the  master  cannot  demand  his  freight 
without  being  ready  to  deliver  the  goods ;  (r)  nor  can  the 
shipper  demand  the  goods  without  a  tender  of  the  freight.  (<) 

If  the  master  delivers  the  goods  without  receiving  freight, 
or  if  the  contract  of  freight  be  such  that  the  goods  are  to  be 
delivered  at  once,  and  the  freight  is  to  be  paid  at  a  future 
day,  we  should  say,  that  neither  the  master  nor  the  owner  of 
the  ship  has  any  longer  any  lien  on  the  goods ;  but  must  look 
to  the  consignor  personally  for  the  freight.  This 'must  be 
the  rule  generally,  although  there  may  be  exceptional  cases, 
in  which  circumstances  prove,  that  while  the  goods  were 
delivered,  they  yet  remain  subject  to  the  lien.  The  lien  is 
lost  when  it  has  been  agreed  that  the  goods  shall  be  delivered, 
and  freight  paid  at  a  subsequent  period,  (f)  The  lien  would 
not  be  lost  if  the  master  had  been  induced  to  surrender  the 

(q)  Clark  v,  Barnwell,  12  How.  272;  2  Spra^e,  88.    The  lien  for  freight, 

Yernard  v.  HudBon,  8  Sumner,  406;  like  any  other,  may  be  waired;  and 

Bitsel  o.  Price,  16  Ul.  408;  Ellis  r.  Wil-  this  ia  generally  the  case  where  the 

lard,  5  Seld.  629.    So  if  the  words  time  and  place  of  payment  are  incon- 

"weight  miknown"  are  inserted,  al-  sistent   with    the    lien.    Raymond  v, 

though  the  bill  of  lading  specifies  a  Tyson,  17  How.  68;  The  Sch.  Volnn- 

specific   weight,  the   carrier   is   only  teer,  1  Sumner,  661 ;  Chandler  v.  Bel* 

bound  to  deliver  the  weiglit  received,  den,  18   Johns.  167 ;    Alsager  v.   St. 

Shepherd    v.  Taylor,    6    Gray,    691;  Katherine's  Dock  Co.  14  M.  &  W.  794 ; 

Andover,The,8  Blatchf.  C.  C.  R.  808;  Pickman  p.  Woods,  6  Pick.  248.    A 

Columbo,  The,  id.  621 ;   Went  worth  v.  delivery    without    saving   any   thinff 

Realm,  16  La.  An.  18.  about  the  freight  would  be  considered 

(r)  Brittan  v.  Bamaby,  21  How.  627.  a  waiver  of  it.    Bags    of  Linseed,  1 

(«)  Lane  v,  Penniman,  4  Mass.  91 ;  Black,  108.    It  is  also  stated  in  this 

Palmer  v.  Lorillard,   16   Johns.  848;  case,  that  where  goods  are  put  in  a 

Frothingham  v.  Jenkins,  1   Cal.  42 ;  warehouse  by  the  consignee,  under  an 

Logs  of  Mahogany,  2  Sumner,  689;  agreement  or  understanding  that  this 

MoUer  o.  Young,  6  Ellis  &  B.  766,  84  act  shall  not  be  a  waiver  of  the  lien,  or 

Bng.  L.  &  Eq.  92,  reversing  the  same  if  there  is  a  local  usage  of  the  port  to 

case  in  the  Queen's  Bench,  6  Ellis  &  B.  this  efiect,  the  goods  may  be  held  for 

7  80  Eng.  L.  &  Eq.  846.  the  lien.    See  also  Sears  v.  WiUs»  4 

(t)  The  cargo  of  the  Anna  Kimball,  Allen,  212. 
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goods  by  fraud,  (u)  And  if  the  shipper  or  consignee  may 
elect  whether  to  pay  freight  at  a  fature  time,  or  on  delivery, 
interest  being  discounted,  and  does  elect  to  pay  on  delivery, 
the  cargo  is  subject  to  the  lien,  (uu)  The  bill  of  lading 
sometimes  contains  special  stipulations  in  regard  to  the  dis« 
posal  of  the  goods  or  their  proceeds,  (v) 

The  contract  for  freight  is  in  law  an  entire  contract ;  that 
is,  it  is  a  contract  for  the  delivery  of  all  the  goods  at  the  end 
of  the  whole  voyage;  and  therefore  no  freight  is  payable 
unless  the  whole  voyage  is  performed,  (w)  nor  unless  all  the 
goods  are  delivered,  or  offered  for  delivery  on  payment,  (sc) 

*  8.  Or  THB  Dbliyebt  or  the  Gk>0D8.  *  294 

Although  the  contract  of  freight  is  entire,  it  may  be  made 
separable,  either  by  the  terms  of  the  bill  of  lading,  or  by  the 
acts  of  the  parties.  It  is  separable  by  the  terms  of  the  bill 
of  lading,  which  is  the  contract  of  afEreightment,  when  the 
freight  is  made  payable  either  by  the  quantity,  or  packagCi 
or  parcel,  separately ;  or  where  different  parts  of  the  cargo 
are  shipped  on  distinct  and  separate  terms ;  and  in  such  cases, 
the  consignee  must  pay  for  what  is  delivered  agreeably  to 
those  terms,  (y) 

It  is  made  separable,  or  rathe^r  it  is  divided  by  the  act  of 
the  parties,  if  a  part  of  an  entire  cargo  is  delivered  to  the  con- 
signee and  accepted  by  him ;  for  then  he  must  pay  the  freight 
of  that  part,  (z)  But  the  consignee  may  refuse  to  receive 
any  part  of  an  entire  cargo,  if  the  whole  be  not  offered,  and 
then  is  not  bound  to  pay  any  part  of  the  freight,  (a)    If  only 

(m)  Bigelow  V.  Beaton,  6  Hill,  48, 4  (tp)  The  Nathaniel  Hooper,  8  8am- 

Denio,  496.  ner,  664 ;  Hunter  v.  Prinaep,  10  £ast, 

(iw)  Paynter  o.  James,  Law  Rep.  2  894;   Tirrell  v.  Gage,  4  Allen,  246; 

C.  P.  848.  Barker  v.  Cherlot,  2  Johns.  862;  Arm* 

(v)  Wallis  V.  Cook,  10  Mass.  610;  royd  v.  Union  Ins.  Co.  8  Bhm.  487; 

Winchester  v.  Patterson,  17  Mass.  62 :  Union  Ins.  Co.  v.  Lenox,  1  Johns.  Cas. 

Steamboat  John  Owen  v,  Johnson,  2  888 ;  Sampavo  v,  Salter,  1  Mason,  48 ; 

Ohio  SUte,  142;  Jones  r.  Hoyt,  28  Case  o.  Baltimore  Ins.  Co.  7  Cranch, 

Conn.  167.    In  respect  to  stipulations,  868. 

it  has  been  said,  that  they  must  be  in  (x)  Say  ward  v,  Sterens,  8  Gray,  97. 

words  so  definite  as   to  indicate  an  (^)  Christy  v.  Bow,  1  Taunt  800; 

agreement  that  the  ^neral  operation  Ritchie  v,  Atkinson,    10  East,   206; 

of  the  law-merchant  m  respect  to  the  M'Oaw  o.  Ocean  Ins.  Co.  28  Pick.  406; 

bills  of  lading  is  not  to  preyail,  and  Frith  v.  Barker,  2  Johns.  827. 

they  must  be  in  writing,  and  signed  br  (z)  Hinsdell  v.  Weed,  6  Denio,  172. 

the  parties.  Brittan  v.  Bamaby,  21  (a)  Say  ward  v.  Stevens,  8  Gray,  97. 
Haw.  627. 
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u  part  of  the  goods  is  delivered  and  accepted,  and  freight  for 
that  part  is  demanded,  the.shipper  may  have  his  claim  against 
the  ship-owner  for  the  value  of  the  goods  not  delivered ;  and 
this  he  may  ofbet  against  the  claim  for  freight  for  what  he 
receives.  (6) 

The  ship-owner  must  indemnify  the  shipper  for  the  full 
value  of  the  goods  if  lost  or  injured,  unless  he  can  prove  that 
the  loss  or  injury  arose  from  a  cause  for  which  he  is  not  re- 
sponsible, (c)  If  he  discharges  this  burden  of  proof  by  show- 
ing that  to  be  the  case,  the  shipper  may  then  reestablish  his 
claim  by  proving  that  the  loss  or  injury  might  have  been  pre- 
vented by  due  care  and  skill  on  the  part  of  the  master 
•  296  or  owner,  (ef)  *  But  if  the  owner  pays  to  the  shipper 
the  full  value  of  goods  not  delivered,  he  may  deduct 
therefrom  the  freight  which  would  have  been  payable  to  him 
had  he  delivered  them.  (/)  The  freight  cannot  be  demanded, 
unless  the  goods  are  delivered,  or  tendered,  or  delivery  is 
prevented  by  the  act  or  fault  of  the  shipper  or  confflgnee.  (/) 
Still,  however,  if  at  the  end  of  tiie  voyage,  the  consignee  is 
prevented  fron^  receiving  them  by  the  action  or  prohibition 
of  government,  this,  although  not  his  fault,  is  his  misfortune  ; 
for  the  ship-owner  has  done  all  he  is  bound  to  do,  and  the 
whole  freight  is  earned,  (jg)  But  if  the  ship  cannot  reach 
the  port  by  reason  of  a  blockade,  or  any  similar  cause, 
this,  though  not  the  fault  of  the  ship,  is  its  misfortune ;  for 
the  voyage  is  not  finished  in  fact,  and  the  freight  is  not 
earned.  (Ji) 

(h)  Hammond  v.  McClures,  1  Bay,  644 ;  Arthur  o.  Sch.  Caesiiu,  2  Stoiy, 

101 ;  Edwards  v.  Todd»  1  Scam.  463.  81 ;  The  Joshua  Barker,  Abbott  Adm. 

(c)  The  mode  of  proceeding  is  for  216;  Bazin  o.  Richardson,  20  Law  Bep. 
the  shipper  to  proye  the  deliverj  of  the  129,  6  Am.  Law  Beg.  469. 

ffoods  to  the  carrier,  and  their  non-de-  (/)  Bradstreet  o.  Baldwin,  11  Mas& 

Ityery,  or  partial  delivery.   The  burden  229;    Clendaniel    v.    Tuckerman,    17 

IS  then  on  the  carrier  to  show  that  he  Barb.  184 ;  Brown  v,  Ralston,  4  Rand, 

was  prevented  by  one  of  the  excepted  604,  9  Leigh,  682. 

perils  from  making  delivery.    Clark  v,  (a)  Morgan  o.  Ins  Co.  of  N.  A.  4 

Barnwell,  12  How.  280;   Hastings  v,  Dall.  466;  Bradstreet  v.  Heron,  Abbott 

Pepper,  11  Pick.  41 ;  Alden  v.  Pearson,  Adm.  209.    Where  the  seizure  is  by 

8  Gray,  848;  The  Ship  Martha,  Olcott  custom-house  offioers,  see  Gosling  «. 

Adm.  140 ;  The  Sch.  Emma  Johnson,  Higgins,  1  Camp.  461 ;  Spence  v.  Qiod- 

Bprague,  627.  wick,  10  Q.  B.  617 ;  Enms  v.  Hutton,  4 

(d)  Clark  v.  Barnwell,  12  How.  280;  Man.  &  G.  964 ;  Howland  o.  Greenway, 
Hunt  V.  Propeller  Cleveland,  1  Newb.  22  How.  491 ;  Brooks  v.  Mintum,  1 
Adm.  221,. 6  McLean,  C.  C.  76.  Cal.  481. 

(<)  Knox  V.  The  ITmetta,  Crabbe,       (A)  Hadley  o.  Qarke,  8  T.  B.  269, 
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The  usages  of  trade  have  much  influence  in  defermining 
the  place  at  which  the  goods  should  be  delivered,  and  man- 
ner of  delivery,  (i)  Thus,  in  general,  a  delivery  at  a  suita- 
ble, safe,  and  reasonably  convenient  wharf,  with  pron:pt 
notice  (/)  to  the  consignee,  is  a  sufficient  delivery,  (i)  And 
for  loss  or  injury  to  goods  arising  from  delivery  on  an  unfit 
wharf  or  at  an  unfit  place,  the  owner  is  responsible,  (kk) 
Different  consignments  to  different  consignees  should  be 
arranged  separately ;  (I)  and  knowledge  by  the  consignee, 
that  the  vessel  has  arrived  and  will  discharge  her  cargo  at  a 
particular  place,  if  derived  otherwise  than  from  notice  to 
him,  is  not  sufficient,  (m)  But  a  notice  in  a  news- 
paper is  enough  if  it  can  be  shown  that^the  *  con-  *  296 
flignee  read  the  notice ;  (n)  and  the  want  of  notice  is 
excused,  if  after  proper  efforts  the  consignee  cannot  be 
found,  (o)  If  the  master,  by  his  own  fault,  omits  to  sign  a 
bill  of  lading,  ignorance  of  the  names  of  the  consignees  is 
no  excuse  for  the  want  of  notice,  (^p)  But  if  such  omission 
be  the  fault  of  the  shipper,  notice  published  in  the  usual 
way,  in  one  or  more  newspapers,  is  sufficient.  (9)  K  no  con- 
signee is  named  in  the  bill  of  lading,  or  is  known  to  the 
master,  it  is  the  general  duty  of  the  master  to  store  the 
goods,  at  the  expense  of  their  owner,  and  for  his  benefit,  (r) 

The  consignee  has  a  reasonable  time  to  inspect  the  goods 

Stougbton  V.  Bappalo,  8  S.&  R.  669;  (/)  Ship  Middleiez,  U.    S.  D.  C, 

Scott  V.  Libby,  2  Johns.  886 ;  Lorillard  Mass.  21  Law  Rep.  14. 

V,  Palmer,  15  Johns.  20.    See  Sims  v.  (m)  Ship  Middlesex,  21  Law  Rep.  14. 

Howard,  40  Maine,  276.  (n)  Kolrn  v.  Packard,  8  La.    224; 

(t)  A  usage  to  receiye  goods  at  the  Northern  v.  Williams,  6  La.  An.  678. 

quarantine   ground,   is  i^misaible  to  (o)  Fisk  v»  Newton,  1    Denio,  46; 

prore  a  compliance  with  an  ensage-  Mayeli  v.  Potter,  2  Jolms.  Cas.  871: 

Boent  to  dellTer  at  the  port.    Srad-  (p)  The  Peytona,  Waie,  2d  ed.  641, 

street   v.  Heron,   AbboU   Adm.  209.  2  Cmtis,  C.  C.  21. 

Where  no  port  of  delirery  is  mentioned,  (q)  Medley  o.  Hughes,  11  La.  An. 

the  general  port  fot  the  kind  of  cargo  2li. 

carried  is  tne  proper  one.    Smitli  0.  (r)  Galloway  v.  Hughes,  1  Bailey, 

DaTcnport,  84  Maine,  620.  668.    So  if  the  consignee  revises  to  re- 

ij)  Golden  v.  Manning,  8  Wilson,  ceive  tiie  goods,    ii^thur  v.  Sch.  Cas* 

429;  The  Peytona,  Ware,  2d  ed.  641,  sius,  2  Story,  81 ;  Ostrander  v.  Brown, 

2   Curtis,    C.    C.    21;    Salmon  Falls  16  Johns.  89 ;  Chickering  «.  Fowler,  4 

Manuf.  Co.  v.  Bark  Tangier,  U.  S.  C.  Pick.  871.     But  he  is  not  bound  to 

C.  Mass.,  21  Law  Reporter,  6.  sive  notice  to  the  consignor  of  the  re- 

{k)  Hyde  v.  Trent  Nar.  Co.  6  T.  R.  rasal  of  the  consignee  to  accept,  unless 

889 ;   Vose  v,  Allen,  8  Blatchf.  289 ;  such  a  course  is  reasonable  under  all 

The  Bark  Majestic,  10  Legal  Observer,  the  circumstances  of  the  case,  and  this 

100 ;  Cope  v.  Cordora,  1  Rawle,  208.  is  a  question  for  the  jury.    Hudson  v* 

(kk)  Vose  9.  Allen,  8  Blatchf.  289.  Baxendale,  2  H.  A  N.  676. 
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on  the  wharf,  and  determine  whether  he  will  accept  them.  («) 
The  delivery  must  be  on  a  suitable  day  as  to  the  weather, 
and  on  a  business  day,  and  at  a  business  hour ;  (t)  for  the 
delivery  must  be  reasonable  and  proper  in  time,  place,  and 
circumstances ;  (u)  and  the  liability  of  the  vessel  continues 
until  the  consignee  has  had  his  reasonable  time  to  examine 
the  goods.  If  a  loss  occurs  because  the  goods  were  marked 
illegibly,  this  loss  falls  on  either  the  owner  or  the  shipper,  as 
it  was  the  fault  of  the  one  or  the  other,  (v) 

As  to  the  question  for  what  damage  the  owners  of  the  ship 
are  responsible,  the  cases  are  numerous.  It  has  been  recently 
determined  that  the  owners  of  a  general  ship  are  liable  to  a 
shipper,  for  damage  done  to  his  goods  from  other  goods 
stored  in  the  hold,  without  wilful  fault  or  n^ligence  on  the 
part  of  the  ship-ownei.  {tv^    And  even  if  the  goods 

*  297  doing  the  injury  belong  to  *  the  shippers  of  the  dam- 

aged goods,  and  were  put  on  beard  by  them  in  condi- 
tion to  do  the  injury,  the  ship-owner  is  responsible,  but  now 
only  if  the  proximate  and  immediate  cause  of  the  injury  be 
the  misconduct  of  the  master  in  stowing  the  injurious  goods 
too  near  the  other  goods,  (pp)  But  the  shippers  are  answer- 
able to  the  ship-owners  for  putting  on  board  dangerous  goods, 
the  character  of  which  is  not  made  known  to  the  owners  nor 
easily  discoverable  by  them,  (y) 

The  shipper  is  not  bound  to  disclose  the  value  of  his 
goods ;  but  the  carrier  has  a  right  to  inquire  and  have  a  true 
answer ;  if  deceived  he  is  not  answerable ;  but  if  he  makes 
no  inquiry,  and  is  not  misled  by  artifice,  he  is  responsible  for 
the  full  value,  (^t/t/)  He  is  also  responsible  for  damage  to 
goods  or  passengers,  arising  from  unreasonable  delay  in  carry- 
ing them,  caused  by  his  negligence  or  fault.  Qfz) 

{»)  Until  he  accepts  he  ia  not  liable  for  (w)  Gillespie  v,  Thompson,  cited  6 

freight.    Sch.  Treasurer,  Spraffue,  478.  Ellis  &  B.  477,  note,  86  Ens.  L.  &  Eq. 

{t)  Salmon  Falls  Co.  v.  Bark  Tangier,  227 ;  Brousseau  v.  Ship  Hudson,  11  La. 

21  Law  Rep.  6;  Ooddard  v.Bark  Tangier,  An.  427 ;  Bark  Col.  Ledyard,  Sprague, 

21  Law  Rep.  12.    This  case  held,  that  a  680;  Baxter  o.  Leland,  Abbott  Adm. 

delivery  on  Fast  Day  was  not  good,  848, 1  Blatchf.  Q.  C.  626. 

but  this  was  reversed  by  the  Supreme  {x)  Alston  v.  Herring,  11  Ezcfa.  822, 

Court.      Richardson    v.    Ooddard,   23  86  Eng.  L.  &  Eg.  476. 

How.  28.  (tf)  Brass  v.  Maitland,  6  Ellis  &  B. 


(m)  Price  V.Powell,  8  Comst   822;    470,  86  Eng.  L.  &  Eq.  221. 
egura  v.  Reed,  8  La.  An.  696 ;  North*        (yy)  Levois  v.  Gale,  17  '. 
em  V.  Williams,  6  La.  An.  678.  {vz)  Van  Buskirk  v,  Roberto,  81  N. 


8egura».  Reed,  8  La.  An.  696;  North*        iyjf)  Levois  v.  Gale,  17  La.  An.  802. 
(v)  See  Tbe  Huntress,  Daveis,  82.       T.  600. 
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4.  Or  Tbahsbhipfivo  thb  Goods  ahd  Fobwabdiho  thbm  ur  othsb  Ybsssu. 

We  have  seen  that  althongli  the  ship  has  do  lien  on  the 
cargo  for  payment  of  freight,  nntil  that  be  earned,  the  ship 
has  a  lien  on  the  cargo  once  shipped  on  board,  grounded  on 
the  right  of  the  ship  to  cany  it  to  its  destination  and  thus 
earn  the  freight.  Nor  is  this  right  lost  by  circumstances 
which  would  cause  great  delay,  or  diminution  of  value ;  (z) 
but  if  the  lien  of  the  ship  upon  the  goods  is  only  for  tiie 
purpose  of  earning  freight,  the  shipper  may  at  any  time  re- 
claim his  goods,  by  paying  the  full  freight  which  would  be 
earned  upon  them,  (a)  The  authorities  are  very  strong  and 
decisive  that  the  ship-owner  need  not  deliver  the  goods  at 
any  intermediate  place,  although  he  is  there  with  his  ship 
damaged,  and  the  cargo  damaged,  and  long-continued  and 
extensive  repairs  are  required  for  either  or  both.  Because 
he  may  remain  there,  and  make  the  repair,  and  then  com- 
plete his  voyage,  and  earn  all  his  freight.  (&) 

But  he  may  and  usually  does  send  the  cargo  forward 
in  another  ship  to  its  original  destination,  and  thus 
earn  full  freight,  (e)    *  And  undoubtedly,  to  some  *  298 
extent,  thus  to  transship  the  cargo  is  his  duty  and  ob- 
ligation ;  although  that  duty  in  this  respect  is  not  easily  or 
distinctly  defined,  (d) 

If  he  sends  the  goods  on,  and  pays  the  expense  of  sending 
tfaem  on,  he  may  charge  the  consignee  with  the  expense  of 
transshipment.  As  soon  as  an  exigency  requiring  transship- 
ment occurs,  it  gives  the  master  authority  to  act  as  agent  of 

(<)  Tindal  v,  Taylor,  4  Ellia  &  B.  98 ;  Griswold  v.  N.  T.  Ins.  Co.  1  Johns. 

219,  28  Eng.  L.  &  Eq.  210 ;  Clerason  o.  206 ;  Saltna  o.  Ocean  Ins.  Co.  14  Johns. 

DaTidson,    6   Bino.    892;    M'Gaw   v.  188;   Ellis  o.  Willard*   6   Sold.   629; 

Ocean  Ins.  Co.  28  Pick.  406 ;  Lord  o.  Qark  v.  Mass.  F.  &  M.  Ins.  Co.  2  Pick. 

Neptnne  Ins.  Ca  10  Gray,  109 ;  Small  104 ;  Tronson  v.  Dent,  8  Moore  P.  0. 

V.  Moates,  9  Bing.  674.  419,  86  Eng.  L.  &  Eq.  41. 

(a)  Palmer  v.  Lorillard,  16  Johns.  (c)  Lnke  v,  Ljde,  2  Burr.  882,  889 ; 

848,  866;  Jordan  v.  Warren  Ins.  Co.  Bosetto  v.  Oumej,  11 C.  B.  176, 7  Eng. 

1  Story,  842,  864 ;  M'Gaw  v.  Ocean  L.  &  Eq.  461. 

^.  Co.  28    Pick.  _406;    Shipton   v,  |(f)^(e«  cases  ctijvro,  also  SchieffeUn 


Thornton,  9  A.  &  E.  814 ;    Gibbs  9.    v.  N.  Y.  Ins.  Co.  9  Johns.  21 ;  Searle  v. 
Gray,  2  H.  &  N.  22,  40  Eng.  L.  &  Eq.    ScoTeU,  4  Johns.  Ch.  218;  Tread 
681;  Tindal  r.  Taylor,  4  Ellis  &  B.    o.  Union  Ins.  Co.  6  Cow.  270 ;  Hui 


Gray,  2  H.  &  N.  22,  40  Eng.  L.  &  Eq.    ScoTell,  4  Johns.  Ch.  218;  Treadwell 

B.    ».  Union  Ins.  Co.  6  Cow.  270 ;  Hum  v, 
219,  28  Eng.  L.  ft  Eq.  210.  Augusta  Ins.  &  Banking  Co.  7  How. 


{b)  See  oases  cited  in  preceding  note,  609 ;  Whitney  v.  N.  T.  Firem.  Ins.  Co. 
also  The  Brig  CoUenberg,  1  Black,  18  Johns.  208;  Bryant  v,  Commoo- 
170;  Herbert  v.  Hallett,  8  Johns.  Cas.    wealth  Ins.  Co.  6  Pick.  180. 

TOL.  XX.  28  [  488  ] 


*  298  THE  LAW  OF  C0NTRA0T8.  [BOOK  UL 

all  parties  interested,  whether  owners,  or  freighters,  or  in* 
snrers ;  and  makes  it  his  duty  to  do  the  best  he  can  for  them 
all.  And  the  rule  is  usually  stated  to  be  this:  that  the 
master  must  then  transship  if  he  can,  and  may  claim  his 
whole  freight,  and  charge  the  excess  of  the  cost  of  transship- 
ment to  the  shipper  of  the  goods.  So  that  if  it  cost  the 
master  no  more  to  transship  them  than  it  would  to  have  car- 
ried them  himself,  the  shipper  pays  no  more  than  the  whole 
freight,  (e)  If  the  master  must  pay  for  the  freight  onwards 
more  than  the  whole  freight  the  owners  are  to  receiTC  for  the 
whole  voyage,  he  no  longer  acts  as  their  agent,  because  they 
have  no  interest  in  the  transshipment,  but  as  the  agent  of 
the  shippers  whose  goods  he  forwards,  (^ee) 

If  he  is  able  to  transship  and  will  not  do  so,  the  shipper  is 
certainly  entitled  to  his  goods  without  making  any  payment 
of  freight;  because  until  the  whole  freight  be  actually 
earned,  the  master  has  no  lien  on  the  goods,  and  no  right 
whatever  to  retain  them,  except  for  the  purpose  of  earning 
his  freight.  (/)  But  instead  of  transshipping  he  may  tender 
the  goods  at  the  intermediate  port  to  the  shipper.  If  the 
shipper  accepts  them,  he  must  then  pay  the  freight  to  that 
place,  or  pro  rata  itineris.  (^)  But  he  may  refuse  to  accept 
them,  for  he  is  under  no  obligation  to  accept  them  until  they 
have  reached  their  destination.  And  if  he  thus  refuses 
them,  he  leaves  the  master  to  his  duties  and  obligations. 

Between  these  antagonistic  rights  and  obligations,  neither 

the  law  nor  mercantile  usage  is  yet  certain ;  and  even 

*  299  if  they  were  *  so,  it  is  obvious  that  the  great  variety 

of  circumstances  would  present  much  difficulty  in  the 

application  of  any  rules. 

Perhaps  the  most  difficult,  as  well  as  the  most  important 
of  these  questions,  is  as  to  what  constitutes  a  sufficient 
acceptance  of  the  goods,  by  the  shipper,  at  an  intermediate 

(«)  See  Shipton  v.  Thornton,  9  A.  &  Portland  Bank  v.  Stubba,  6  Mass.  423; 

£.  814;  Rosetto  i>.  Qumey,  11  C.  B.  Adams  v.    Haught,    14   Texas,    248; 

176,7  £ng.  L.  &  Eq.  461;   Gibbs  v,  Welch  v.  Hicks,  6  Cowen,  604;  Arm- 

Gray,  2  H.  &  N.  22,  40  Eng.  L.  &  Eq.  royd  v.  Union  Ins.  Co.  8  Binn.  487. 

681.  (g)  Luke  v.  Lyde,  2  Burr.  882,  889; 

{ee)  Lemont  v.  Lord,  62   Bfe.  866 ;  Parsons  v.  EUrdy,  14  Wend.  216 ;  Rot- 

Thwing   V.  Washington    Ins.  Co.  10  alter  v,  Chester,  1  Doug.  Midi.  164 ; 

Gray,  448.  Hunt  v,  Haskell,  24  Mairo,  889 ;  ForbM 

if)  Hunter  r.  Prinsep,  10  East,  894 ;  v.  Rice,  2  Brev.  868. 
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port.  It  was  once  held,  that  any  acceptance  imposed  upon 
him  the  duty  of  paying  freight  pro  rata.  (A)  It  seems  now 
to  be  the  law,  that  the  acceptance  must  be  voluntary ;  that 
is  to  say,  if  the  goods  or  their  proceeds  are  thrown  upon 
him,  without  his  action,  or  if  the  possession  of  the  goods  be 
forced  upon  him  by  circumstances  which  constitute  a  strict 
compulsion,  and  leave  him  no  alternative,  he  thereby  incurs 
no  obligation  to  pay  any  freight.  (%)  Thus,  where  a  vessel 
was  captured  and  the  goods  condemned,  excepting  those  of 
a  certain  shipper,  and  the  master  sold  his  goods,  and  claimed 
to  deduct  from  the  proceeds  either  the  itrhole  freight  on 
those  goods,  or  a  pro  rata  freight,  it  was  held  that  no  freight 
was  due.  (/)  So,  where  a  vessel  was  captured  but  not 
condemned,  and  the  supercargo  acting  for  the  best  interests 
of  all  concerned,  sold  the  goods  and  received  their  pro- 
ceeds, it  was  held  that  no  freight  was  due.  (k)  Nevertheless, 
Mr.  Justice  Story^  in  an  important  case,  held  that  to  be  a 
voluntary  acceptance  by  the  owners  which  he  still  declared 
to  be  '^  a  reluctant  acquiescence  forced  upon  them  by  an  over- 
ruling necessity."  (T) 

Nor,  when  it  is  certain  that  pro  rata  freight  is  due,  is  it 
quite  certain  by  what  rule  it  should  be  calculated.  One 
way  would  be  to  estimate  it  geographically,  or  so  much  per 
mile  or  league,  of  what  has  been  done  out^of  all  the  miles 
or  leagues  of  the  whole  voyage,  (m)  The  other  way  is  to 
estimate  it  in  a  pecuniary  way,  by  the  cost  of  bringing 
the  goods  so  far  and  the  cost  of  sending  *  them  the  *  800 
remainder  of  the  distance.  In  this  country  we  think 
this  latter  method  prevails,  (n) 

We  have  considered  the  rights  and  duties  of  ships  as  com- 
mon carriers  in  the  chapter  on  Bailments. 

(A)  Luke  v.  Lyde,  2  Burr.  8S2.    See  {h)  Hurtin  v.  Union  Ins.  Co.  1  WmIl 

ftlflo  United  Ins.  Co.  v.  Lenox,  1  Johns.  C.  Cf.  680.    See  also  Mar.  Ins.  Co.  v. 

Cas.  877;  WilHams  v.  Smith,  2  Caines,  United  Ins.  Co.  9  Johns.  186;  Ann- 

18 ;  Robinson  v.  Mar.  Lis.  Co.  2  Johns,  royd  v.  Union  Ins.  Co.  8  Binn.  487 ; 

828.  Callender  p.  Ins.  Co.  of  N.  A.  6  Binn. 

(i)  Liddard  v.  Lopes,  10  East,  626;  626;  Gray  v.  Wain,  2  8.  &  R.  229; 

Cook  V.  Jennings,  7  T.  R.  881 ;  Mnlloy  Caze  v.  Bait.  Ins.  Co.  7  Cranch,  868. 

V.  Backer,  6  East,  816;  Vlierboom  v.  (/)  The  Nathaniel  Hooper,  8  Siinmer, 

Chapman,  18  M.  &  W.  280;  Case  o.  666. 

Bait.  Ins.  Co.  7  Cranch,  868;  Col.  Ins.  (m)  Luke  v.  Lyde,  2  Bmr.  888. 

Co.  V.  Catlett,  12  Wheat.  888;  The  (n/ Cofiin  v,  Storer,  6   Mass.  252 

Nathaniel  Hooper,  8  Samner,  642.  See  Robinson  v.  Mar.  Ins.  Co.  2  Jobi» 

(j)  Sampajo  v.  Salter,  1  Biamn,  48.  82a 
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0.  —  Of  the  twe  of  the  VesBd  by  Mtren  or  Oharteren. 

1.  How  Chjlrtbb-Partibs  abb  madb. 

An  o^ner  of  a  ship  who  lets  it  to  others  for  them  to  use, 
does  so  by  an  instrument  called  a  charter-party.  This  in- 
strument is  of  constant  use  and  of  great  importance.  Printed 
forms  are  in  general  use ;  but  it  is  quite  common  to  vary 
those  forms,  and  modify  their  provisions,  or  add  any  which 
the  parties  may  choose  to  agree  upon.  Nor  do  we  know  of 
any  rule  of  law  in  this  country,  requiring  that  such  a  bargain 
be  evidenced  by  a  written  document,  (o)  But  where  the  chai>- 
ter-party  is  in  writing,  parol  evidence  is  not  admissible  to 
vary  its  terms.  <ip)  And  any  material  alteration  or  addition 
to  it,  not  made  by  consent  of  both  parties,  will  make  it  null 
and  void,  even  without  fraud.  (^)  This  rule,  as  to  evidence^ 
should  be  remembered ;  because  any  stipulation  previously 
agreed  upon  by  the  parties,  but  not  contained  in  the  charter- 
party,  will  be  in  general  regarded  as  waived,  and  therefore 
of  no  force,  (r)  It  would  seem  by  recent  authorities,  that  a 
charter-party  is  not  a  conveyance  within  the  meaning  of  the 
act  of  1850,  (%)  requiring  registration ;  (f)  and  in  point  of 
fact  we  suppose  a  charter-party  is  seldom  registered. 

A  charter-party  used  to  be  sealed  in  England ;  but  is  not 
now  generally  there,  and  very  seldom  has  it  a  seal  in  this 
country.    Nor  is  any  advantage  gained  by  a  seal,  (u) 

*  801        *  2.  Oj*  THB  DinrBBBirr  Kinds  of  Crabtbs-Pabtibs. 

A  mere  agreement  hereafter  to  make  a  charter-party,  is 

(o)  See  Taggard  v.  Loring,  16  MaM.  («)  C.   27,  §  1,  9  U.  8.  Stats,  at 

886;  Perry  v,  Osborne,  5  Fick.  422;  Large,  440. 

Mnggridge  v,  Ereleth,  2  Met.  286 ;  The  {t)  Ruckman  v.  Mott,  16  Law  Rep. 

Phebe,  Ware,  268;  Swanton  o.  Reed,  897 ;  Hill  p.  The  Goldeii  Gate,  1  Newb. 

86  Maine,  176.  Adm.  808. 

ip)  The  Eli  Whitney,  1  Blatchf.  C.  (u)  For  the  effect  of  a  charter-party 

C.  860;  Pitkin  v.  Brsinerd,  6  Conn,  under  seal,  see  Hurry  v.  Hurry,  2  Wash. 

461.  C.  C.  146 ;  Ward  v.  Green,  6  Cow.  178 

(a)  City  of  Boston  v,  Benson,  12  The  Sch.  Tribune,  8  Sumner,  149 

Cush.  61 ;  Croockewit  v.  Fletcher,  1  H.  Horsley  v.  Bush,  cited  7  T.  R.  209 

ft  N.  898,  40  Eng.  L.  &  Eq.  416.  Pickermg  v.  Holt,  6  Greenl.  160;  Ab< 

(r)  Renard  v,  Sampson,  2  Kern.  661,  drews  v,  Estes,  2  Fairf.  267 ;  New  Eng. 

2  Duer,  286.    See  Almgren  v.  Dutilh,  Ins.  Co.  v,  De  Wolf,  8  Pick.  66;  Bria- 

1  Seld.  28.  tow  «.  Whitmore,  H.  Johns.  Ch.  96 

107. 

[486] 


GH.  XYI.]  LAW  OF  SHIPPJKG.  *  801 

not  a  charter-party,  although  it  might  be  enforced  so  far  as 
to  permit  damages  to  be  reooyered  for  a  breach  of  it.  But 
if  the  agreement  contains  all  the  terms  and  provisions,  of  the 
instrument,  and  appears  to  haVe  been  regarded  and  treated 
by  the  parties  as  a  charter-party,  it  would  be  received  by  the 
court  as  evidence  of  a  charter-party,  which  had  been  made 
but  not  written,  (t^)  If  the  charter-party  is  signed  by  an 
agent  purporting  to  be  such,  as  ^^  A  by  B,  agent,''  the  agent 
is  not  Uable  on  the  charter-party,  although  his  principal  re- 
sides out  of  the  country,  (w)  The  charter-party  might  pro- 
vide and  express,  that  the  charterer  hired  the  whole  ship, 
and  took  it  absolutely  into  his  own  possession,  and  manned, 
equipped,  furnished  and  controlled  her,  during  a  certain 
period,  or  for  a  certain  voyage.  This,  however,  is  very  un- 
usual. Generally,  the  charterer  hires  merely  the  carrying 
ci^acity  of  the  ship,  leaving  the  owner  to  hire  the  master 
and  men,  and  to  remain  in  possession  of  so  much  of  the  ship 
as  is  necessary  for  their  accommodations,  and  for  the  storage 
of  sails,  provisions,  ftc.  (x)  As  a  general  rule,  the  party 
that  mans  the  vessel  is  considered  as  in  possession,  (y) 

The  master  may  hire  the  vessel  as  well  as  a  stranger.  He 
may  agree  either  to  pay  a  certain  sum,  or  to  take  the  vessel 
on  shares ;  and  generally  now,  when  a  master  hires  a  vessel  he 
takes  it  upon  shares,  and  is  then  considered  as  having  the 
entire  control  and  possession  of  the  vessel,  (z)  Nor  is  there 
any  difference  between  a  fishing  voyage  and  any  other  in  this 
respect,  (a) 

*  So  too,  one  part-owner  may  hire  the  vessel  from  *  802 
the  others ;  and  generally,  if  there  be  a  charter-party, 
whether  the  charterer  be  the  master,  or  a  part-owner,  or  a 

(v)  The  Sch.  Tribune,  8  Sumner,  144.  proTisiona  in  the  instmment  inoonsist- 

Seid  also  Lidgett  v.  Willuuna,  4  Hare,  ent  with  this  suppoeitioo.     Hutton  r. 

462.  Braflrg,  7  Taunt.  14.    But  this  case  is 

1w)  Bray  o.  Eettell,  1  Allen,  80.  not  now  Uw.     Christie  o.  Lewis,  2 

x)  See  Almgren  v,  Dutilh,  1  Seld.  Brod.  &  B.  410 ;  Hooe  v.  Grovennan,  1 

28.  Cranch.  214. 

(y)  Palmer  p.  Gracie,  4  Wash.  C.  C.  it)  Webb  v.  Feirce,  1  Curtis  C.  C. 

110;   Marcardier  v.  Chesapeake  Ins.  104;  Thomas  o.  Osbom,  19  How.  22; 

Co.  8  Cranch,  89 :  The  Sch.  Volunteer,  Williams  ».  Williams,  28  Maine,  17 ; 

1  Sumner,  551 ;  Logs  of  Mahoganv,  2  Cutler  v,  Winsor,  6  Pick.  885. 

Sumner,  589.     It  was  formerlj  hid,  (a)  Majo  v.  Snow,  2  Curtis  C.  C* 

that   if   the    cliarter-partj   contained  102L   See  p«^»^'ng  v.  Souther,  12  Gosh. 

Words  of  demise,  the  possession  passed  807. 
to  the  charterer,  notwithstanding  other 
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stranger,  or  tlie  goyemment,  (&)  the  rights  and  obligations 
of  the  parties  will  be  the  same,  and  the  general  rides  respect- 
ing charter-parties  will  apply. 

8.  Or  THB  Pbotisiohb  or  ▲  Chabtbb-Pabtt. 

A  charter  may  be  for  one  or  more  voyages,  or  for  a  time 
certain ;  (e)  or  without  limitation  of  time,  and  then  there  is 
by  law  a  limitation  of  time  for  a  reasonable  term ;  and  such 
a  charter-party  would  be  determinable  by  either  party  after 
reasonable  notice.  ((2) 

The  charter-party  should  express  the  burden  of  the  ship 
correctiy.  A  wilful  misstatement  by  the  owner  would  be  a 
fraud,  which  might  entirely  avoid  the  contract.  And  in  no 
case  would  the  owner  be  permitted  to  profit  by  his  fraud,  (e) 
But  the  charterer  is  held,  although  the  burden  be  stated 
erroneously,  if  the  error  were  innocent.  (/) 

The  owner  usually  stipulates  that  the  ship  is  sound,  stanch, 
and  seaworthy ;  that  he  will  keep  her  in  repair,  perils  of  the 
sea  excepted,  and  victual  and  man  her ;  but  if  these  obliga- 
tions were  not  expressed,  the  law  would  impose  them  on  the 
owner,  (jg)  For  any  breach  of  this  contract,  the  charterer 
has  his  remedy ;  and  if  unable  to  use  the  vessel  in  the  man- 
ner proposed,  he  is  not  bound  to  pay  any  part  of  the  charter 
money.  (A) 

The  charterer  ma}'^  agree  to  pay  a  gross  sum  for  the  use  of 

the  ship,  or  so  much  a  ton,  for  the  tonnage  stated,  or 

*  803  so  *  much  a  ton  for  the  cargo  she  proves  to  be  able  to 

carry ;  or  so  much  by  the  bale,  and  in  this  case  it  is 

usual  to  stipulate  that  not  less  than  so  many  shall  be  sent. 

(6)  Fletcher  r.  Braddick,  6  B.  &  P.  4)Tt>keIron  Co.  v.  Parsons.  6  Grar,  689; 

182;  Hodgkinson  v.  Femie,  2  C.  B.  Hurst  v.  Usbome,  18  C.  B.  144. 

(K.  8.)  415,  40  Eng.  L.  &  £q.  806;  Tiin-  (g)  Putnam  v.  Wood,  8  Mass.  481 ; 

Ity  House  v.  Clark,  4  M.  &  S.  288.  Kiplej  v.  Scaife,  5  B.  &  C.  167  ;  Kim- 

(c)  Havelocko.Geddes,  10£a8t,666;  ball  v.  Tucker,  10  Mass.  192;  Good- 

McGUvery  v.  Capen,  7  Gray,  625.  ridge  v.  Lord,  10  Mass.  488,  486. 

id)  Cutler  v.  Winsor,  6  Pick.  886.  (A)  Dupont  de  Nemours  o.  Vance,  19 

e)  Johnson  r.  Miln,  14  Wend.  196.  How.  16^;  Lengsfleld  v.  Jones,  11  La. 

/)  Hunter  v.  Fry.  2  B.  &  Aid.  421 ;  An.  624;  Christie  v,  Tiott,  26  Eng.  L. 

Barker  p.  Windle,  6  Ellis  &  B.  676 ;  &  Eq.  262 ;  Putnam  v.  Wood,  8  Mass. 

Ashbnmer   v.  Balchen,  8  Seld.  262.  481;    The   Bark    Gentleman,    Olcott, 

Thomas  v.  Clarke,  2  Stark.  460;  Leem-  Adm.  110, 1  BUtch.  C.  C.  196 ;  Worms 

hig  V.  Snaith,  16  Q.  B.  275 ;  Gwiilim  v.  v.  Storej,  11  Exch.  427. 
Daniell,  2  Cromp.  M.  &  B.  61;  Pem- 
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If  tlie  charterer  agrees  to  pay  by  the  actual  ton,  and  to  fill 
the  vessel,  he  must  pay  for  all  of  her  burden  which  he  fails 
to  occupy ;  (%)  and  this  is  called  "  dead  freight."  But  he 
may  load  her  entirely  with  the  goods  of  others,  or  fill  with 
them  the  space  he  does  not  himself  use.  If  the  stipulatiou 
is  for  so  much  a  ton,  it  should  be  stated  whether  the  ton  is 
legal  custom-house  measurement,  or  a  ton  of  actual  capacity  ; 
for  these  may  differ  widely.  • 

If  a  charterer  cannot  fill  the  vessel,  the  master  being 
abroad  may,  if  not  prohibited,  take  in  for  the  benefit  of  the 
charterer  the  goods  of  others.  (/) 

The  charter-party  usually  provides  that  the  owner  binds 
the  ship  and  freight  to  the  performance  of  his  part  of  the 
bargain,  and  the  shipper  bindk  the  cargo  to  the  ship  for  his 
performance  of  the  contract.  If  there  be  no  such  stipula- 
tion, the  law-merchant  implies  this  mutual  obligation,  equally 
whether  the  contract  be  by  bill  of  lading  or  by  charter- 
party,  (k)  H  the  owner  is  in  possession,  and  the  charterer 
owes  the  owner  for  the  carriage  of  the  goods,  the  owner  has 
a  lien  on  the  goods  for  the  freight.  (T)  If  the  charterer  car- 
ries the  goods  of  others,  and  they  are  to  pay  him  for  carry- 
ing them,  he  has  his  lien  on  the  goods  for  his  freight,  (m) 
But  in  respect  to  these  liens  the  parties  may  stipulate  as  they 
will. 

If  a  voyage  for  which  the  vessel  is  chartered,  be  a  voyage 
out  and  home,  a  question  may  arise  whether  any  freight  is 
due  if  the  voyage  out  is  safely  completed,  and  the  ship  is 
lost  on  her  return  voyage.  The  parties  may  stipulate  as  they 
will  on  this  point.  If  there  are  no  express  stipulations  in 
the  contract,  the  question  will  be  determined  by  what 
tne  law  shall  understand  *  and  construe  the  contract,  *  801 
which  they  have  made,  to  mean  and  to  be  in  this  re- 
spect. But  there  is  a  tendency  in  the  courts  to  construe  the 
voyage  out  and  the  voyage  home  as  distinct  voyages,  (n) 

(i)  Thomas  v.  Clarke*  2  Stark.  450 ;    Ciurke  v.  Crabtree,  2  Cnitis  C.  C.  87 : 
...      .  ^  „  _.   .       -^^^j       -     ^ 

^^ay, 
p.  Catara,  2  Gallia.  66.  (Jc)  The  Brig  Caaco,  Dayeit,  184. 


DufBe  V.  Haves,  16  Johns.  827 ;  Kleine    Bailey  v.  Damon,  8  Gray,  92. 

—    -  u.  ~    ~  ,~ 

j)  Hecksher  p.  McCrea,  24  Wend.        (/)  Clarkson  v.  Edes,  4  Cowen,  470 » 


Thompson    v.    Inglis,   8  Camp.__428 ;    Wilson  v.  Hicks,  40  £ng.  L.  &  £q.  611 , 

ev.  Hayes,  16  r  ----- 

tara,  2  Gal 
U)  Hecksher 
804;  Ashbumer  v,  Balchen,   8  Seld.    Bdggles  9.  Bucknor,  1  Paine  G.  C.  86& 
262;  Shannon  v.  Comstock,  21  Wend.        (m)  Lander  v.  Clack,  1  Hall,  866. 
467:  Crabtreeo.  Clark,  Spiague,  217;       (n)  Mackiell  v.  Sunond,  2  Chit<7 
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4.    Or  LjiT  Datb  avd  Db]cuxri.ob. 

A  charterer  is  usuallj  allowed  so  many  days  for  loading, 
and  so  many  days  for  unloading  the  ship.  These  days  are 
called  Lay  Days.  They  are  a  part  of  the  voyage,  and  belong 
to  the  charterer.  The  phrase  used  is  sometimes  ^^  running 
days,"  or  *'  working  days,"  (o)  or  merely  "  days."  This  last 
term  would  be  construed  to  mean  "  running  "  days,  (/?)  and 
not  "  working  days,"  unless  some  usage  to  the  contrary  were 
proved.  ( j) 

The  contract  also  usually  provides,  that  he  may  detain  the 
ship  for  more  days,  sometimes  limited  in  number^  and  for  each 
of  these  days  he  is  to  pay  so  much.  What  he  pays  for  these 
additional  days  he  is  said  to  pay  for  Demurrage.  In  con- 
struing these  rights  and  obligations,  courts  regard  not  only 
the  right  of  the  owner  to  compensation,  but  the  principle  of 
public  policy  which  forbids  the  wanton  and  unnecessary  idle- 
ness of  the  ship. 

A  delay  may  be  by  compulsion ;  as  by  capture,  or  embargo, 
or  any  act  of  government,  or  being  frozen  up,  or  any  absolute 
disability  of  the  charterer,  or  of  the  consignee,  which  he 
cannot  prevent.  The  question  arises,  whether  such  a  delay 
gives  to  the  owner  a  claim  for  demurrage.  This  question 
cannot  certainly  be  answered  on  authority,  as  the  cases  are 
in  conflict.  We  think,  however,  the  better  rule  to  be,  that 
such  a  detention  gives  the  owner  such  a  claim,  and  that  it  is 
not  confined  to  a  voluntary  detention,  (r) 

666;   Brown  o.  Hunt,   11  Maat.  46;  N.  C.  288;  Field  o.  Chase,  Hill  A  Ben. 

Locke  v.  Swan,  18  Mass.  76.    In  the  50.                            ^ 

following  cases  the  royage  has  heen  (r)  A  delaj  bj  capture  or  compul- 

hdd  to  be  entire.    Towle  v.  Kettell,  6  sion  was  once  regarded  as  giving  no 

Cush.  18;   Smith  v.  Wilson,  8  East,  claim    for    demurrage.      Doiwlas   v. 

487;   Coffin  v.  Storer,  6  Mass.  262;  Moody,  9   Mass.  555.     See  Duff  o. 

Sweeting  v.  Darthez,  14  C.  B.  588;  Lawrence,  8   Johns.  Cas.  162.     But 

Penoyer  v.  Hallett,  16  Johns.  882.  no^  the  rule  seems  to  be  that  the 

(o)  Brooks  V.  Minturn,  1  Cal.  481.  consignees  shall   pay  demurrage,  al- 

(p)  Brown  v.  Johnson,  10  M.  &  W.  tliough  not   to   blame,  proTided  the 

881:  Brooks  r.  Minrnm,  1  Cal.  481;  owner  be  not  in  fault     Leer  v.  Yates, 

Cocnran  v,  Retberg,  8  Esp.  121.  8  Taunt.  886 ;   Harman  v.  Gandolph, 

(a)  Where  the  law  of  the  country  Holt,  N.  P.  85 ;  Randall  v.  Lynch,  12 

prohibits    working    on     Sundays    or  East,  179 ;  Benson  v.  Blunt,  1  Q.  B. 

holidays,  they  will  be  excluded.  Coch-  870 ;  Taylor  v.  Clay,  9  Q.  B.  718.    As 

ran   V.   Retberg,    8    Esp.    121.     See  by  frost.    Barret  v,  Dntton,  4  Camp, 

also    Gibbens    «.   Boissoni   1    Bing.  888; — tide.    Clendauiel  v.  TnckerxnaOf 
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*6.      Ov  THB  DlBBOLUTIOff  0¥  A  ChXSTBE-PaBTT.  *806 

Charter-parties,  like  all  other  contracts,  maj  be  discharged 
by  the  effect  of  their  own  terms,  or  by  the  agreement  of  the 
parties ;  (»)  and  a  charter-party  would  be  dissolved  by  any 
thing  which  would  make  the  execution  of  the  agreement 
illegal,  or  impossible.  Thus,  a  declaration  of  war  by  the 
country  to  which  a  ship  belongs,  against  that  to  which  it  was 
to  go,  would  dissolve  the  charter-party,  (t)  Whether  an 
embargo,  (u)  or  act  of  non-intercourse,  or  any  other  restraint 
or  prohibition  (v)  by  government,  or  a  blockade  (w)  of  the 
port  in  which  the  vessel  is  lying,  or  of  that  to  which  she 
is  to  go,  (a;)  would  suspend  the  charter-party,  or  go  yet 
farther,  and  dissolve  it,  must  depend  on  the  character  of  the 
detention.  We  think  such  a  detention  would  generally,  if 
not  always,  suspend  it.  And  if  it  were  one  which  would 
probably  continue  for  a  period  so  long  that  it  would  be 
clearly  imreasonable  to  detain  the  ship  until  the  detention 
were  removed ;  or  i^  from  the  nature  of  the  cargo,  a  shorter 
detention  would  be  likely  to  destroy  it,  or  greatly  diminish 
its  value,  we  should  say  that  this  detention  would  annul  the 
contract,  (y) 

If  a  ship  and  cargo  were  captured,  and  afterwards 
restored,  *  such  capture  would  generally  only  suspend  •  806 
the  charter-party  until  the  restoration.    But  even  then 

17  Baib.  184;  Brown  v.  Ralston,  4  Clarke,  8  T.  B.  269;  M'Bride  v.  B£ar. 
Band.  604,  9  Leigh,  58'2 ;  —  any  act  Ins.  Co.  6  Johns.  808 ;  Baylies  o.  Fettv- 
of  goTernment.  Bessey  v,  Evans,.  4  place,  7  Mass.  825 ;  Tonteng  v.  Hub- 
Camp.  181;  Hill  u.  Idle,  id.  827;  bard,  8  B.  &  P.  291 ;  Conwaj  v.  Qraj, 
Bright  r.  Page,  8  B.  &  P.  296,  n. ;  10  East,  686. 

Brooks  V,  Mintum,  1  Cal.  481 ;  Barker  (o)  Biohardson  v.  Maine  Ins.  Co.  6 

V.  Hodgson,  8  M.  &  S.  267.  Mass.  Ill ;   Palmer   v,  Lorillard,  16 

(«)  Goss  V.  Nagent.  6  B.  ft  Ad.  68 ;  Johns.  848 ;  Patron  v.  Silva,  1  La.  276. 

King  V.  Oillett,  7  M.  &  W.  66 ;  Cum-  Lowness  of  water,  which  preTents  a 

mings  V.  Arnold,  8  Met.  486 ;  Howard  vessel  reaching  her  nort,  merely  sua- 

V.  Bucondray,  7  Graj,  616.  pends  the  contract    Dchilizzi  v.  Deny, 

(t)  Brown  o.  Delano,  12  Mass.  870 ;  4  Ellis  ft  B.  878. 

Palmer  v.  LoriUard,  16  Johns.  848;  (10)  Palmer  r.  Lorillard,  16  Johns. 

Avery  <?.  Bowden,  5  Ellis  ft  B.  714,  6  848;  Ogden  v.  Barker,  18  Johns.  87; 

BUis  ft  B.  958 ;  Barrick  v.  Buba,  2  C.  Bichar£on  r.  Maine  Int.  Co.  6  Mast. 

B.  (ic.  8.)  668.    See  also  Ksposito  v.  102. 

Bowden,  4  Ellis  ft  B.  968,  7  Ellis  ft  B.  (r)  A  blockade  of  the  port  of  desti* 

768 ;  Held  v.  Hoskins,  4  Ellis  ft  B,  979,  nation  terminates  the  contract.    Soott 

5  id.  729,  6   id.  968;  Clemontson  v,  o.  Libby,  2  Johns.  886;  The  TuteUt,  6 

Blessig,  U  Ezch.  186.  Bob.  Adm.  177. 

(«)  Odlin   r.   Ins.  Co.  of  Penn.  2  (v)    See  The  Isabella  Jaoobina,  4 

Waah.   C.   C.   81%   817;   Hadley  «.  Bob  Adm.  77. 
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tixG  detention  might  be  such,  that  from  its  length,  or  other 
circumstances,  it  must  break  up  the  voyage;  and  then  it 
would  annul  the  charter-party,  (z) 


SECTION  IV. 

OF  IKCIDENTS  OF  THE  YOYAQS. 

A.  —  Cff  Lo99  by  Perils  of  the  Sea. 

Questions  arising  from  losses  or  injuries  by  perils  of  the  sea, 
come  up  between  the  owner  and  the  insurer,  and  these  ques- 
tions will  be  treated  of  in  the  chapter  on  Insurance.  They 
are  also  presented  for  determination  between  the  owner  of 
the  ship  and  the  freighter,  or  shipper  of  the  goods.  The 
owner  in  the  biU  of  lading  which  he  gives,  stipulates  to 
carry  the  goods  safely,  and  deliver  them  in  good  condition, 
«« perils  of  the  sea  excepted."  If  therefore  a  loss  occurs 
which  cannot  be  attributed  to  perils  of  the  sea,  the  owner  is 
responsible  therefor  to  the  shipper ;  but  if  it  is  so  attributa- 
ble, the  loss  rests  with  the  shipper.  It  therefore  becomes 
important  to  determine  what  are  perils  of  the  sea,  and  for 
this  we  must  look  to  the  law-merchant. 

The  meaning  and  reason  of  the  rule  thus  defining  the 
responsibility  of  the  owner,  are  obviously  this.  The  owner 
should  be  held  to  take  all  due  care  of  the  goods  in  his  charge, 
so  long  as  they  remain  in  his  charge.  It  follows,  therefore, 
that  the  general  definition  of  perils  of  the  sea,  must  mean 
all  those  maritime  dangers  or  disasters  which  may  befall 
the  goods,  and  which  ordinary  care  and  precaution  cannot 
prevent,  (a) 

{x}  It  seems  to  be  held  in  EnffUmd,  v.   Mills»   8    Esp.    86 ;    Moorsom   v. 

by  the  Court  of  Adroiraltj,  that  the  Greaves,  2  Camp.  627.     In  the  N»- 

capture  of  the  ressel  and  the  unliTery  thaniel  Hooper,  8  Sumner,  612»  666, 

of  the  cargo  terminates  the  contract  of  Mr.  Justice  Story  made  an  elaborate 

affreightment    The  Racehorse,  8  Kob*  review  of  the  cases  decided  in  the  Eng^ 

Adm.  101;  The  Martha,  id.  106,  n.;  lish    admiralty,    and   hdd   that   they 

The  Hofihung,  6  id.  281 ;  The  Louisa,  could  not  be  considered  as  authority  in 

1  Dods.  817  ;  The  Wilelmina  Eleonora,  this   country.     See  also   Spaiford  su 

8  Bob.  Adm.  284.    See,  however,  the  Dodge,  14  Mass.  66. 
Judgment  of  the   court  in   Beale    v         (a)  Sch.  Reeslde,  2  Sumner,  667 

^nxompson,  8  B.  &  P.  428 ;  Bergstrom  and  cases  poMtm. 
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^  These  perib .  are  those  which  arise  from  extoraor*  ^  807 
dinaij  violence  by  the  wind,  or  the  sea,  wreck,  strand- 
ing, or  capture,  by  public  enemy  or  by  pirates,  (act) 

The  vessel  must,  in  the  first  place,  be  entirely  seaworthy  in 
all  respects  and  particulars,  and  properly  navigated ;  and  it  is 
not  so  seaworthy  or  so  navigated,  unless  it  is  competent  to 
encounter  or  avoid  the  ordinary  perils  of  the  voyage. 

In  one  sense,  the  action  of  the  sea  need  not  be  extraordi- 
nary to  bring  a  loss  within  the  perils  of  the  sea ;  as,  if  the 
ship  be  wrecked  by  a  current,  which  the  master  did  not  know, 
and  could  not  justly  be  regarded  as  bound  to  know,  this 
would  be  a  loss  by  a  peril  of  the  sea,  although  not  in  itself 
extraordinaiy.  Whether  fire,  as  between  the  owner  and  the 
shipper,  is  a  peril  of  the  sea  may  not  be  certain ;  but  we 
think  that  it  is  not,  and  that  the  carrier  would  by  the  common 
law  be  responsible,  although  fire  was  not  caused  by  the  neg- 
ligence  of  the  master  or  seamen,  (h)  But  now,  by  statute 
both  in  England  (c)  and  in  this  country,  (jl)  a  carrier  is  not 
liable  for  an  accidental  fire  happening  to  or  on  board  of  a 
vessel.  The  act  of  1851  does  not  apply  to  any  canal  boat, 
baxge,  or  lighter,  or  to  any  vessel  of  any  description  whatso- 
ever,  used  in  river  or  inland  navigation,  (e)  And  it  has  been 
held,  that  a  vessel  on  Lake  Erie,  bound  from  Buffalo  to  De- 
troit, enrolled  and  licensed  for  the  coasting  trade,  and  en- 
gaged in  navigation  and  commerce,  as  a  common  carrier, 
between  ports  and  places  in  different  States,  upon  the  lakes 
and  navigable  waters  connecting  the  same,  is  not  a  vessel 
used  in  inland  navigation.  (/)  The  statute  does  not  exon- 
erate the  ship  for  a  loss  by  fire  after  the  goods  are  on  the 
wharf,  but  before  they  are  delivered,  (jf) 

The  destruction  of  a  ship  by  worms,  would  not  be  gener- 
ally a  *^  peril  of  the  sea,"  excusing  the  owner,  because  it 
must  be  known  when  and  where  this  mischief  is  likely  to 

(aa)  Gage  r.  Tirroll,  9  Allen,  299.  {d)  1861,  o.  48,  9  U.  8.  Stats,  at 

(6)  Morewood  v.  PoUok,  1  EUU  A  Liurffe,  686. 

B  748 ;  N.  J.  Steam  Nay.  Co.  o.  Merch.  (el  Id.  %  7. 

Bank,  6  How.  844 ;  Garrison  v.  Mem-  (/)  Moore  v.  American  Transp.  Co. 

phis  Ins.  Co.  19  How.  812.  6  Mich.  868,  24  How.  1. 

(e)  26  Qeo.  8,  c.  86;  Morewood  v.  {g)  Salmon  Falls  Co.  v.  Bark  Tan- 

PoUok,  1  Ellis  &  B.  748.  gier,  21  Law  Rep.  6;  the  Ship  Middle. 

sex  id.  14. 
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occur,  and  then  and  there  a  ship  should  be  protected 
^  808  against  it ;  as  this  is  *  generally  possible  by  adequate 

precautions.  (A)  So  we  should  say  the  owner  should 
be  responsible  for  damage  caused  by  rats  (»)  or  other 
vermin.  These  are  the  principles  applied  in  marine  insuiv 
ance,  and  would  apply  equally  as  between  owner  and  shipper. 
So,  too,  the  owner  would  not  be  responsible,  if  without  the 
fault  of  the  master  the  goods  were  damaged  by  actual  con- 
tact with  sea-water ;  (y)  or  if,  a  part  of  the  cargo  bdng  so 
damaged,  vapor  and  gases  arising  from  it  injured  another 
portion,  (k) 

Damage  caused  by  any  form  of  wreck,  as  by  the  ship  sink- 
ing or  stranding,  although  generally  a  peril  of  the  sea,  would 
not  be  one,  and  therefore  would  not  excuse  the  owner,  if  it 
were  the  master's  wilful  fault.  If  the  total  loss  of  the  ves- 
sel be  inferred  by  a  presumption  of  law,  from  the  lapse  of  a 
reasonable  time  without  her  being  heard  from,  it  will  be  a 
part  of  this  presumption  that  she  perished  through  a  peril  of 
the  sea.  (T)  But  collision  (to  be  treated  of  in  next  sub- 
section) arising  from  the  negligence  of  the  crew  is  not  a 
peril  of  the  sea  within  the  exception  in  a  bill  of  lading,  (tt) 

B.—  Qf  CoUUion. 

This  is  a  maritime  peril,  an  injury  from  which  is  quite 
common  in  harbors,  and  it  sometimes  occurs  at  sea.  It  gives 
rise  to  a  question  entirely  distinct  from  those  presented  by 
other  losses  or  perils.  This  question  is  this ;  Is  either  of  the 
two  ships  or  their  owners  responsible  to  the  other  ship  or 
owner,  and  on  what  ground,  and  to  what  extent?  The 
party  in  fault  must  suffer  his  own  loss,  and  compensate  the 

(A)  Bohl  V,  Parr,  1  Esp.  446 ;  ACartin  rent  this  damage :   Kaj  v.  Wheeler, 

V.  8alem  Ins.  Co.  2  Mass.  420 ;  Haz^  Law  R«).  2  C.  P.  Wi;  and  in  the  New 

V.  New  England  Ins.  Co.  1  Sumner,  York    Cu-cnlt    Court   of   the   United 

ai8,  8  Pet.  657.  States :  The  Miletus,  6  Blatchf ord,  886. 

(i)  See  Hunter  t;.  Potts,  4  Camp.        ( ;')  Baker  t\  Manu£  Ins.  Co.  Sup. 

208 ;   Dale    v.  HaU,  1    Wilson,  281 ;  Jud.  Ct  Mass.  14  Law  Reporter,  208. 
Laveroni  r.  Drury,  8  Exch.  166 ;  Gar-        (^)  Id.    But  see  Montoya  «.  London 

rigues  r.  Coxe,  1  Binn.  692 ;  Ajmar  i;.  Ass.  Co.  6  Exch  461. 
Astor,  6  Cow.  266.    It  is  so  held  in  a        (/)  Gordon  v.  Bowne,  2  Johns.  160; 

recent  English  case,  in  which  it  ap-  Brown  v.  Neilson,  1  Cainei,  526. 
peared  that  tlie  ship-owner  had  made       (//)  Grill  v.  Iron  Screw  CoUier  Co 

use  of  all  possible  precautions  to  pre-  Law  Bep.  1  C.  P.  600. 
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other  party  for  the  loss  he  may  snstam.  (-m)  The  nearly 
universal  maritime  law  is,  that  where  a  collision  takes  place 
from  causes  which  could  not  have  been  prevented  by  any 
efforts  reasonably  required,  and  no  blame  is  imputable  to 
either  party,  the  loss  must  rest  where  it  falls ;  and  he  *who 
suffers  it  has  no  claim  on  the  other,  (n)  We  have 
called  *  this  a  nearly  universal  rule,  for  the  only  ex-  *  809 
ceptions  we  know  of  prevail  at  Hamburg  and  at  Cal- 
cutta, and  have  given  rise,  in  both  ports,  to  a  difficult 
question  of  marine  insurance,  which  will  be  treated  of  in  the 
chapter  on  that  subject. 

If  both  ships  are  equally,  or  if,  though  not  equally  yet  both 
substantially  in  fault,  the  rule  may  not  be  so  certain.  The 
common  law  would  seem  to  lead  to  the  same  result  as  where 
there  is  no  fault,  because  at  common  law  a  plaintiff  has  no 
remedy  for  a  loss  caused  by  an  accident,  if  his  own  negligence 
was  a  substantial  cause  of  the  accident.  And  it  has  been 
said,  that  if  it  contributed  in  any  degree  whatever  to  the 
accident  he  has  no  remedy,  (o)  It  has  however  been  held, 
that  admiralty  divides  the  loss  if  both  vessels  are  in  fault.  (|>) 

If  it  is  certain  that  there  was  fault,  and  it  cannot  be  ascer- 
tained on  which  party  the  fault  lies,  there  might  be  reason 
for  sayii^,  that  the  result  should  be  the  same  as  in  the  case 
where  it  is  known  that  both  are  in  fault.  There  is,  however, 
ground  for  saying  that  common  law  would  now  divide  the  loss 
between  the  two  vessels ;  and  perhaps  still  stronger  ground  for 
asserting  this  to  be  the  rule  of  admiralty.  (;)  And  according 
to  very  high  admiralty  authority  in  this  country,  the  loss 

(m)  The  6oioto,  Dayeis,  860 ;  The  Steam  NaT.  Co.  v.  Tonkin,  4  Mooiv. 

Wooarop-Slms,  2  Dods.  8^;  ReeTes  t;.  P.    C.    814 ;    Simpson    v.    Hand,    6 

Ship  Constitution,  Gilpin,  679;   The  Whait.  811 ;  Barnes  o.  Cole,  21  Wend. 

Saroho.  9  Jur.  660.  188. 

(fi)  The  Woodrop-Sims,  2  Dods.  88 ;       (pJVaux  v.  Sheffer,  8  Moore,  P.  C. 

The  Celt,  8  Hagg.  Adm.  828,  note ;  T6 ;  The  Victoria,  8  W.  Rob.  49 ;  The 

The  Itinerant.  2  W.  Rob.  286 ;  Stain-  Montreal,  24  Eng.  L.  &  Eq.  680;  Allen 

back  V.  Rae,  14  How.  682.    An  ineri-  v.  Mackav,  Spragne,  219 ;  Sch.  Cath- 

table  accident  is  defined  in  The  Virgil,  erine  v.  Dickinson,  17  How.  177 ;  Rogers 

2  W.  Rob.  201,  to  be  "  that  which  the  ».  Steamer  St.  Charles,  19  How.  108 ; 

party  charged  with  the  offbnoe  could  Cushing  v.  The  John  Fraser,  21  How. 

not  poesiblj  preyent  bj  the  exerdse  184, 196. 

of  ordinary  care,  caution,  and  maritime       [q)  See  The  Catherine  of  Dorer,  2 

tkiU."  Hagg.  Adm.  146 ;  The  Scioto,  Dayeis, 

(o)  DoweU  V.  Gen.  Steam  Kar.  Co.  869 ;  Lucas  v.  Steamboat  Swann,  6  Mo- 

5  Ellis  &  B.  196;  Gen.  Steam  Nav.  Lean,  C.  C.  282;  The  Nautilus,  Wu« 

Co.  V.   Mann,  14  C.  B.  127;   Gen.  aded.629. 
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miist  be  equally  apportioned  where  there  has  been  no  fiatdt, 
or  fault  on  both  sides,  or  fault  with  an  uncertainty  on  which 
side,  (r)  In  the  uncertainty  which  still  rests  upon  this  rule, 
it  may  be  believed  that  the  equity  power  of  the  court  of  ad- 
miralty would  be  sufficient,  and  would  be  exercised  for  the 
purpose  of  doing  justice  in  the  case.  And  it  has  been  said  by 
the  Supreme  Court  of  the  United  States,  that  the  rule  dividing 
the  loss,  is,  under  the  circumstances  usually  attending 
*  810  such  disasters,  just  and  equitable,  *  and  tending  most 
strongly  to  induce  care  and  diligence  on  both  sides.  (») 
It  cannot  be  denied,  however,  that  the  highest  authorities 
appear  to  hold  different  opinions  on  this  subject,  (t) 

It  has  been  held,  that,  where  both  parties  are  wilfully  in 
fault,  the  court  will  not  interfere  in  favor  of  either  party.  («) 
If  a  vessel  be  thrown  against  another  with  no  voluntary  ac- 
tion whatever  on  the  part  of  her  master  or  crew,  she  is  not 
liable,  (v)  In  England  it  has  been  held,  that  if  a  vessel  has 
been  employed  by  government,  and  is  under  the  charge  of  a 
naval  officer,  she  is  not  liable  for  damages  caused  by  a  col- 
lision, which  was  itself  caused  by  his  order^.  (w^ 

In  England,  and  in  this  country,  by  an  act  of  Congress,  and 
by  some  State  statutes,  (x)  the  responsibility  of  a  ship  for 
such  damages  is  limited  to  the  value  of  the  ship  and  her 
cargo. 

Wherever  any  injurious  collision  occurs,  if  any  imputation 
of  negligence  is  thrown  by  the  evidence  on  either  vessel,  her 
owners  must  prove  that  this  negligence  was  hot  a  substantial 
cause  of  the  collision ;  (y)  and,  on  the  other  hand,  a  plaintiff 
in  a  cause  of  collision  must  offer  evidence  tending  to  prove 
both  his  own  care,  and  the  want  of  care  by  the  defendant,  if 


a 


The  Scioto,  Dareis,  359.  luiTe  reoeiyed  the  aBsent  of  the  court 

Sch.  Catherine  v,  Diokinson.  17  Storgia  v»  Clough,  21  How.  461. 

How.  177.  («)  Kissam  o.  The  Albert,  21  Law 

(t)  Valin  favors  the  rule.   LlT.8,tlt.  Rep.  41.    See  also  The  Mozey,  Abbott, 

7,  des  Avaries.    Cleirac  calls  it  a  jwU-  A&i.  78.    . 

cium  rustieHm.  See  also  De  Vaux  v.  (to)  Hodgkinson  o.  Femie,  2  C.  B. 
Salvador,  4  A.  &  E.  420,  per  Lord  Dm-  (h.  b.)  416.  See  also  Fletcher  v.  Brad- 
sum,  C.  J.  dick,  6  B.  A  P.  182. 

(uj  Sturges  v.  Murphv,  U.  S.  C.  C^  (x)  8ee/x»f,  886,  n.  (a). 

N.  Y.,  Boston  Courier,  Sept  19, 1867.  (y)  The   Sch.    Lion,  Sprague,  40, 

On  appeal  the  court  did  not  consider  Clapp  v,  Toung,  0  Law  Bep.   Ill ; 

that  the  &ct8  made  the  collision  one  of  Waraiff  v.  Clarke,  6  How.  441 ;  Cnsh- 

this  nature,  but  the  rule  appears  to  ing  v.  The  John  Fraser,  21  How.  184. 
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his  daim  rests  upon  the  defendant's  negligence.  (2)  It  would 
be  a  sufficient  want  of  care,  if,  although  the  collision  could 
not  have  be6n  prevented  when  it  occurred,  it  might  have 
been  prevented  by  previous  proper  precaution,  (a)  And 
there  are  precautions  which  usage  if  not  law  seems  to  require. 

The  principal  among  these,  is  that  of  showing  a  light  at 
night,  if  a  ship  lies  in  a  river-way,  or  in  a  stream,  under 
circumstances  *  which  would  mi^  the  light  proper.  (()  *  811 
A  statute  of  the  United  States  requires  such  light  on 
certain  steamboats,  (0)  and  in  New  York  it  is  required  on 
board  canal  boats;  and  wherever  such  light  is  positively 
required,  its  absence  would  be  negligence,  (^d)  It  is  quite 
common  for  a  vessel  in  a  dark  night,  or  in  a  heavy  fog,  to 
sound  a  horn,  or  ring  a  bell,  or  at  brief  intervals  make  other 
noises  to  indicate  her  position.  But  there  is  no  statute  on 
this  subject,  nor  any  distinct  and  peremptory  usage,  (e) 

It  is  certain  that  all  vessels,  whether  anchored  (/)  or  under 
way,  (/)  should  have  a  competent  watch  or  look-out  on  deck ; 
and  neither  the  master  of  a  steamer  nor  the  helmsman  is, 
generally,  a  competent  watch,  as  they  must  attend  to  their 
own  duties,  (jjg) 

If  ships  approach  each  other,  that  which  is  going  free  must 
give  way  to  that  which  is  close  hauled ;  (A)  unless  this  would 

(<)  Canlej  v.  White,  21  Pick.  264 ;       (e)  The  Stat.  188S,  c.  191, 1 10,  6  U 

Kew  HftTen  S.  B.  Co.  v.  Yanderbilt,  8.  Stati.  at  Large,  806»  is  applicable  to 

16  Conn.  420;  Kennard  v.  Burton,  25  steamboats  sen^allr.    That  of  1849,  c. 

Mafaie,  89;  Davies  v.  Mann,  10  M.  A  106,  g  5,  9,  U.  8.  Stati.  at  Large,  882, 

W.  646.  prescribes  the  rales  for  steamboats  and 

(a)  The  ^^^rgiji  2  W.  Rob.  206;  sailingvesselson  the  northern  and  west- 
Steamboat  New  York  v.  Rea,  18  How.  em  lakes.  See  BoUoch  0.  Steamboat  La- 
224;  The  Gement,  2  Curtis,  C.  0.  mar,  8  Law  Rep.  276;  Foster  v.  Sch. 
868.  lllranda,  1  Newb.  Adm.  227,  6  Mc- 

(b)  The  Roee,  2  W.  Rob.  4 :  The  Lean,  C.  C.  221 ;  Chamberlain  v.  Ward, 
Victoria,  8  W.  Rob.  ^  The  Sdoto,  21  How.  648;  Hall  0.  The  Buffalo,  1 
Dayeis,  869 ;  Lenox  v.  Winisimmet  Co.  Kewb.  Adm.  116. 

Sprague,  160 ;  Kellr  0.  Cnnningham,  1  {d)   Rathbun  0.  Payne,  19  Wend. 

Cal.  866 ;  The  Indiana,  Abbott,  Adm.  899 ;  Fitch  0.  Liringston,  4  Sandf.  492; 

880 ;  Rogers  v.  Steamer  St.  Charies,  19  Steamboat  New  Tork  v.  Rea,  18  How. 

How.  lOS ;  Carslej  v.  White,  21  Pick.  228. 

264 ;  Barqae  Delaware  v.  Steamer  Os-  {e)  McCread/  o.  Goldsmith,  18  How. 


nrej,  2  Wallace,  C.  C.  276 ;  Cnshing  r.  89 ;  The  Morning  Light,  2  Wallace,  660. 
The  John  Fraser,  21  How.  189 ;  Nelson  (/)  The  Indiana,  Abbott,  Adm.  880 : 
V.  Leland,  22  How.  48 ;  The  Steamer    The  Sch.  Lion,  Spragne,  40. 


Lonisiana  v,  Fisher,  21  How.  1 ;  Cnl-       {g)  Whitridge  v.  Dill,  28  How.  448 

bertson  v.  Shaw,  18  How.  684 ;  Ore  v.  The  Clement,  Spragne,  267,  2  Curtia 

Coffmao,  19  How.  66;  New  Tork  ft  C.  C.  869. 

Virdnia  Steamship  Co.  v.  Calderwood,       (go)  The  OtUwa,  8  Wallace,  968. 
19How:24L  (X)  The  Qawlle,  2  W.  Rob.  616; 
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be  dangerous  &oxn  the  nearness  of  the  shore,  or  of  a  rock  or 
shoals. 

If  both  are  close  hauled,  each  should  go  to  thb  right,  or  the 
ship  on  the  starboard  tack  keeps  on,  while  the  ship  on  the 
larboard  tack  changes  her  course,  (i) 

An  English  statute  requires,  that  on  vessels,  whether  under 
steam  or  canvas,  meeting  or  coming  toward  each  other  in 
such  way  as  to  cause  a  risk  of  collision,  the  helms  of  both 
ships  shall  be  put  to  port,  whether  they  be  on  the  port  or 
starboard  tack,  and  whether  they  are  close  hauled  or  not, 
unless  the  circumstances  of  the  case  make  a  compliance 
•  812  with  the  rule  immediately  •  dangerous,  (^f)  The  effect 
of  this  would  be  that  the  two  vessels  pass  on  the  port 
side  of  each  other.  The  phrase  "  close  hauled,"  means  usu- 
ally  that  a  vessel  is  as  near  the  wind  as  she  can  go ;  and  such 
a  vessel  on  the  starboard  tack,  cannot  put  her  helm  to  port, 
without  coming  into  the,  wind  and  losing  her  way.  And  as 
the  statute  contains  a  proviso  that  due  regard  shall  be  had, 
not  only  to  the  dangers  of  navigation,  but  to  the  necessity  of 
keeping  close  hauled  ships  under  command,  the  English  Court 
of  Queen's  Bench  has  held,  that  close  hauled  in  the  statute 
must  mean  on  the  wind,  but  not  so  dose  that  she  cannot  go 
closer  and  yet  be  under  command,  (k) 

It  has  been  said  by  American  text-writers,  (T)  that  where 
two  vessels  are  going  the  same  course,  in  a  narrow  channel, 
and  there  is  danger  that  they  will  run  into  each  other,  that 
which  is  to  windward  must  keep  away ;  but  it  is  obvious,  that 
in  such  a  case  the  rule  must  be  just  otherwise ;  for  if  the  ship 
to  windward  does  keep  away  from  the  wind,  and  the  ship  to 
leeward  does  not  keep  away,  they  will  come  together.  Per- 
haps the  writers  supposed  that  ^^  keep  away  "  meant  to  keep 
away  from  the  other  vessel ;  whereas  ^*  keep  away  "  as  a  sea 
term  always  means  to  keep  away  or  turn  off  from  the  wind. 

Allen  V,  Mackiij,  Sprarae,  219 ;  The  (ib)  Ghadwick   v.    Citf  of  Dnbliii 

Biig  Emily,  Olcott,  Adm.  182;  The  Steam  Packet  Co.  6  BIUb  A  B.  771. 

Rebecca,  1  Blatchf.  &  H.  Adm.  847.  (/)  8  Kent  Com.  280 ;  Abbott  on 

(i)  The  Jupiter,  8  Hagg.  Adm.  820;  Ship.  Am.  ed.  284;  Flanden  on  Mar. 

The  Ann  Caroline,  2  Wafiace,  688.  Law,   807,  citing  Manh  v.  Blythe,  1 

(i)  Merchants  Shipping  Act,  17  A  McOord,  860.     This   caae   does   not 

18  Vict  c.  104,  §  296.  tappoit  the  positioii  for  which  it  it 

cited. 
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The  general  rule  most  be,  that  if  the  vessel  astern  is  the 
£EU3ter  sailer,  she  must  in  passing  the  other  keep  out  of  her 
way.  (m) 

If  two  steamboats  approach,  thej  must  go  to  the  right  of 
each  other,  (n)  As  they  can  always  move  in  any  direction, 
they  are  considered  by  law  and  usage  as  vessels  which  always 
have  a  free  wind.  Their  extreme  power  and  speed,  lay  upon 
them  the  obligation  of  extreme  watchfulness,  (o)  Many  cases 
illustrate  this ;  and  where  the  laws  of  a  place  forbid  a 
vessel  from  going  *  beyond  a  certain  speed,  in  certain  *  818 
waters,  it  is  no  excuse,  in  case  of  collision,  that  the 
vessel  was  going  within  that  speed,  if  its  speed  was  then  dan- 
gerous, (jt?)  Nor  is  it  an  excuse  that  the  vessel  was  under 
a  contract  with  the  government  to  cany  the  mails  at  that 
rate.  CPP)  "^^  American  rule  permits  a  steamer  to  go  either 
to  the  right  or  the  left  of  a  sailing  vessel,  which  has  the  wind 
free ;  (7)  the  English  statute  rule  requires  her  to  go  to  the 
right,  and  we  prefer  the  English  rule,  (r)  It  has  been  held 
in  admiralty,  that  if  the  boats  are  running  in  opposition,  both 
will  be  presumed  to  be  in  fault ;  at  least  prima  facte,  (a) 
And  in  Louisiana,  evidence  that  a  boat  was  racing,  was 
admitted  to  show  negligence  on  her  part,  (f) 

It  may  be  said  in  general,  that  rules  and  usages  known  and 
established,  should  be  complied  with,  because  every  vessel 
has  a  right  to  expect  that  every  other  vessel  will  conform  to 
them,  and  may  govern  herself  accordingly.  But  a  departure 
from  a  rule  or  usage,  is  not  only  justified  when  a  compliance 
would  be  dangerous  from  special  circumstances,  but  becomes 
a  positive  duty  when  such  compliance  would  endanger  or 

(m)  Whitridge  v.  Dill,  28  How.  448.  Charles,  19  How.  108 ;  Thomas  Max- 
Thin  case  yirtuallv  OTerrnles  the  case  tin,  The,  8  Blatchf .  C.  C    B.  617 ; 
of  The  Clement,  Sprague,  257,  2  Cur-  Northern  Indiana,  The,  id.  92. 
tis,  C.  C.  868.  {p)  Netherland   Steamboat   Co.   o. 

(n)  New  York  &  Bait.  Transp.  Co.  Styles,  40  Eng.  L.  &  Eq.  25. 
V.  Philadelphia,  &c.  Steam  NaT.  Co.  22        (^)  James  Adger,  8  Blatchf  C.  C.  B. 

llow.  461 ;   Union    Steamship  Co.  «.  515. 

New  York,  Ac.  S.  Co.  24  How.  807;        (q)    The    Osprey,    Sprague,    246 

Wheeler  v.  The  Eastern  State,  2  Cur-  Steamer  Oregon  0.  Rocca,  18  How. 

tis,  C.  C.  141.  670. 


(o)  The  Europa,  2  Eng.  L.  ft  Eq.  (r)  17  ft  18  Vict.  c.  104,  §  296. 
654;  The  Bay  Sute,  Abbott,  Adm.  («)  The  Steamboat  Boston,  ( 
285 ;  McCready  v.  Goldsmith,  18  How.    Adm.  407. 


89;   Steamboat  New   York   v.    Bea,        (t)  Myers  v.  Perry,  1  La.  An.  872. 
18  How.  228 ;  Bogers  «.  Steamer  St 
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injure  another  vessel,  and  then  a  compliance  with  the  rule  or 
usage  would  be  no  excuse,  (u) 

It  has  been  held  in  this  country,  that  if  two  American  ves- 
seb  collide  in  a  foreign  port,  the  rights  of  the  parties,  even 
in  an  action  in  this  country,  will  be  determined  by  the  law 
of  the  place  where  the  collision  took  place,  (v)  But  in  Eng« 
land  it  is  held,  that  in  such  a  case,  a  party  seeking  a  remedy 
has  that  which  is  given  him  by  the  law  of  the  country  in 
which  that  remedy  is  given  and  enforced,  (uf)  It  may  be 
added  that,  in  case  of  collision,  it  is  unquestionably  the 
duty  of  a  ship  which  is  without  fault  to  render  all  possible 
assistance  to  the  injured  vessel,  although  that  be  in  fault,  (x) 
In  measuring  the  damages  in  case  of  collision,  all 

*  814  direct  and  *  inmiediate  consequences  are  to  be  taken 

mto  consideration,  with  the  losses  and  expenses  flow- 
ing from  them,  (y) 

In  admiralty,  the  lien  which  a  ship  injured  by  a  collision 
has  upon  the  ship  that  causes  the  dam^e,  continues  long 
enough  to  give  the  injured  party  a  reasonable  opportunity  to 
enforce  his  claim,  (z) 

We  have  hitherto  considered  only  those  questions  arising 
between  the  colliding  vessels.  But  questions  may  also  come 
up  between  the  owner  of,  and  the  shipper  of  the  cargo  in, 
the  injured  vessel ;  for  the  owner  is  responsible  to  the  ship- 
per, if  the  collision  was  caused  merely  by  a  fault  of  the 
master,  but  not  if  tibe  collision  were  caused  by  a  peril  of  the 
sea.  (a)    If,  however,  it  were  caused  by  the  fault  of  another 

(u)  Allen  9.  Madcay,  Spra(?ue,  219 ;  Del.  288.    Compensation  is  allowed  for 

The  Vanderbilt,  Abbott,  Adm.  861 ;  the  injury  sastained  bj  the  detention 

The  Friends,  1  W.  Rob.  478 ;  The  Com-  of  the  vessel  while  repairinff.     Wil- 

merce,  8  W.  Rob.  287 ;  The  Steamer  liamson  v.  Barrett,  18  How.  111. 

Oregon  v.  Rocca,  18  How.  672 ;  Crock-  {z)  That  the  lien  exists,  and  that  it 

ett  17.  Newton,  id.  688.  will  be  enforced  eyen  though  the  ressel 

(v)  Smith  V.  Condry,  1  How.  28.  be  in  the  hands  of  a  honaJiM  purchaser, 

(w)  The  Vernon,  1  W.  Rob.  816;  provided  tiiere  are  no  laches  on  the 

General  Steam  Nav.  Co.  v,  Quillou,  11  part  of  the  libellants,  is  now  well  es- 

M.  &  W.  877  ;  The  Johann  Friederich,  tablished.    The  Bold  Buccleugh,  8  W. 

I  W.  Rob.  86.  Rob.  220  ;  Harmer  v.  Bell,  7  Moore, 

(or)  The  Celt,  8  Hagg.  Adm.  821.  P.  C.  267 ;  Edwards  v.  Steamer  R.  F. 

(.y)  The   Countess   of    Durham,  9  Stockton,  Crabbe,  680.    But  this  lien, 

Month.  Law  Mag.    (Notes   of  Cas.)  like  anj  other  in  admiralty,  may  be 

279;    The    Mellona,  8  W.    Rob.   7;  lost  by  a  delay  to  enforce  it    Th«  Ad- 

The  Pensher,  20  Law  Rep.  471 ;  Rals-  miral,  18  Law  Reporter,  91. 

ton  p.  The  State  Rights,  Crabbe,  22;  (a)  BuUer  v.  Fisher,  8  Esp.  67* 
Steamboat  Co.  v.  Whuldin,  4  Harring. 
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vessel,  wilfully,  or  by  mere  negligence,  and  without  any 
violence  of  wind  or  tide,  or  any  stress  of  navigation,  we 
should  doubt  whether  this  would  be  either  a  peril  of  the 
sea,  (6)  or  the  act  of  Ood,  (0)  or  would  excuse  the  owner, 
whether  a  bill  of  lading  was  given  or  not.  It  has  been  in- 
timated, however,  that  a  collision  caused  by  no  fault,  nor  an 
act  of  Ood,  or  any  inevitable  accident,  is  nevertheless,  in 
itself,  a  peril  of  the  sea.  (dF) 

Cases  arising  from  collision  are  very  frequent  in  the  courts 
having  jurisdiction  of  them.  In  our  note  we  give  the  most 
interesring  among  the  recent  cases,  (^dd) 


C.  —  Of  Salvage* 

1.    What  Saltaob  Ib. 

This  word  has  two  distinct  meanings  in  maritime  law.  It 
sometimes  means  that  which  is  saved  from  wrecked  property, 
whether  ship  or  cargo ;  and  questions  respecting  it  in  this 
sense  arise  under  policies  of  insurance,  and  will  be  considered 
in  the  next  chapter. 

*  It  also  means  the  compensation  which  is  earned  by  *  815 
persons  who  have  voluntarily  assisted  in  saving  a  ship 
or  cargo  from  destruction.    This  last  sense  is  the  more  gen- 
eral, and  the  more  important ;  and  it  is  of  salvage  in  this 
sense  that  we  are  now  to  treat. 

The  essential  principle  on  which  a  claim  to  maritime  sal- 
vage rests,  is  confined  to  the  sea ;  being,  as  we  apprehend, 

{h)  Manh  o.  Bljthe,  1  McCord,  860.  Blatchf.  264;  The  Scranton  and  Wm. 

{c)  Menbon  v,  Hobensack,  2  Zab.  F.  Burden,  6  Blatchf.  400 ;  Amoskeaff, 

172.  ftc.  Co.  V.  The  John  Adams,  1  CUfibrd, 

[d)  Flaisted  o.  Boston,  Ac  Nay.  Co.,  404 ;  The  Ulinois,  6  Blatchf.  256 :  The 

27  Mahie,  182.     See  also  Steamboat  Nellie  D.  6  Blatchf.  246;  The  Chesa- 

Hew  Jeney,  Oloott,  Adm.  448.  peake,  1  Benedict,  28;  The  Earorita, 

idd)  That  the  necessity  imposed  by  1  Benedict,  80 ;  The  Empire  Stete,  1 

A  state  law,  of  taking  a  pilot,  does  not  Benedict,  67 ;  The  Cayuga,  1  Benedict, 

preTenttheliability  of  theshipforhis  171;   The  Electra,  1  Benedict,  282; 

negligenoe.     The  China.  7  Wallaoe,  The  HaTre  and  The  Scotland,  1  Bene- 

68.     Of  the  behavior  of  *bips  when  diet,  296;    The  Jupiter,  1  Benedict, 

meeting.     The   Nichols,   7    Wallace,  686.   Of  the  measure  of  damages.  The 

666 ;  Baker  r.  Steamship  City  of  New  Ocean   Queen,   6  Blatchf.  498 ;  The 

York,  1  Clifford,  76;  Wakefield  0.  The  Heroine,  1  Benedict,  226.    What  is  a 

OoTemor,  1  Clifford,  98 ;  Pope  v.  R.  B.  proper  look-out     The  Parkersburg,  h 

Forbes,  1  Clifford,  881 :  The  Scotia,  6  Blatchf.  247. 
Blatchf.    227;    The   Island    City,    6 
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whoUj  unknown  on  the  land.  Some  intimations  have  been 
thrown  out,  on  high  authority,  that  one  who  finds  property 
lost  on  land  and  labors  to  save  it,  may  claim  of  the  owner 
compensation  therefor,  (e)  But  we  believe  there  is  no  such 
rule  or  principle  known  to  the  common  law. 

Not  only  is  salvage  in  this  sense  confined  to  the  law-mer- 
chant, but  it  is  generally  confined  to  admiralty  jurisdiction. 
It  is  believed,  that  no  action  at  common  law  would  lie  for 
maritime  salvage,  unless  the  salvor  could  prove  a  contract 
with  the  owner  of  the  property  saved.  (/) 

Salvors  have  a  lien  on  the  property  saved  until  the  case  is 
heard  and  a  final  settlement  made,  and  this  lien  does  not 
depend  on  possession.  0/)  Sometimes  the  property  is  sold 
under  a  decree,  and  the  proceeds  held  to  await  the  decree  of 
distribution  or  return.  But  the  property  is  always  returned 
to  owners,  if  they  ask  for  it,  and  give  bonds,  or  stipulations, 
as  they  are  called  in  admiralty,  with  sufficient  security  to 
abide  and  satisfy  a  final  decree. 


2.    Bt  what  Sbsticbb  Saltaob  is  Eabxxd. 

The  ground  upon  which  the  liberal  compensation  usually 
granted  in  salvage  cases  rests,  is  thtee-fold.  First :  A  marine 
peril.    Second :  Voluntary  service.     Third :  Success. 

It  is  necessary  that  the  property  be  saved  from  extraordi- 
nary danger.  This  danger  or  distress  must  have  been  real, 
or  appeared  to  be  so  in  the  exercise  of  a  sound  discretion, 
though  it  need  not  have  been  immediate,  or  certainly 
*  316  destructive.  (A)  If  *  the  master,  with  his  crew,  might 
have  saved  it,  the  interference  of  the  salvors  would  be 
presumed  to  be  unnecessary ;  (i)  they  may,  however,  still 
make  out  their  claim  by  proof  that  the  master  would  not 
have  saved  it.  It  would  be  equally  a  salvage  service  whether 
it  were  rendered  at  sea,  or  upon  property  wrecked  at  sea  but 


(«)  Seei 


[«)  See  ante,  Tol.  i.  p.  680.  Amethyat,  DaveiSi   20;   The   Biari^ 

[/)  Lipaon  v.  Hanrison,  24  £ng.  L.  £dw.  Adm.  176. 

£q.  208.  (h)  The  Charlotte,  8  W.  Rob.  71. 

ig)  Box  of   Ballion,  Sprague,  67 ;  (i)  Hand  v.  The  Elrira,  Gilpin,  67. 
The  Missouri's  Cargo,  id.  272;  The 
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then  on  the  land,  (y)    And  a  salvage  Bervice  may  be  ren- 
dered either  by  seamen  or  by  landsmen,  (k) 


8.    Of  Desbliot. 

The  salvage  service  most  liberally  rewarded,  is  that  of 
saving  "  derelict "  property.  This  word  simply  means  aban« 
doned.  As  a  maritime  term,  used  in  salvage  law,  it  means  a 
vessel  or  cargo  abandoned  and  deserted  by  the  master  and 
crew,  with  no  purpose  of  returning  to  it,  and  no  hope  of 
saving  or  recovering  it  themselves.  (I)  If  the  master  and 
crew  remain  on  board,  although  they  give  up  the  possession 
and  control  to  the  salvors,  it  is  not  derelict,  (m)  On  the 
other  hand,  if  the  master  and  crew  have  left  the  vessel,  a 
mere  intention  to  send  assistance  to  her  would  not  prevent 
the  ship  from  being  derelict,  (n)  And  if  the  vessel  be  de- 
serted, it  will  be  presumed  to  be  derelict,  unless  an  intention 
to  return  be  proved  on  the  part  of  those  who  left  her,  or 
some  of  them,  (o)  A  ship  or  a  cargo  sunk,  is  considered  dere 
lict ;  but  not  if  the  owner  had  not  lost  the  hope  and  purpose 
of  recovering  his  property,  and  had  not  ceased  his  efforts  for 
that  purpose.  (^)  So  are  goods  floating  from  the  vessel  out 
to  sea ;  not,  however,  if  the  goods  are  on  the  water,  and  the 
master  is  endeavoring  to  save  them.  (;)  At  common  law,  a 
finder  of  property  has  title  against  all  the  world,  except  the 
owner.  The  admiralty  practice,  however,  in  one  dis- 
trict of  *  this  country,  in  respect  to  property  derelict  *  817 
and  saved,  is  to  keep  the  balance  of  the  proceeds  a 
year  and  a  day,  that  is,  more  than  a  year,  after  the  salvage 
compensation  is  paid  out  of  the  proceeds;  and  then,  if  no 


v^' 


Stephens  v.  Bales  of  Cotton,  Bee,  (o)  The  Barqae  Island  Cit^,  1  Black, 

121;    The  Upnor,  2  Hagg.  Adm.  8; 

{k)  Ibid.  The  Bee,  Ware,  882;  Tjson  v.  Prior, 

(/)  The  Clarisse,  1  Swabej,  Adm.  1  GaUis.  188;  Clarke  v.  Brig  Dodse 

129;   The  Minenra,  1  Spmks,  Adm.  Healy,4  Wash.  C.  C.  651;  The  Sch. 

271;  The  Watt,  2  W.  Rob.  70;  Rowe  Emulous,  1  Sumner,  207;  The  John 

V.  Brig ,  1  Mason,  872;  The  Ame-  Perkins,  U.  8.  C.  C,  Mass.,  21  Law 

thjst,    Dareis,    20 ;    Mason   v.    Ship  Rep.  94. 

Blaireau,  2  Cranch,  240.  (p)  The  Baivfoot,  1  Eng.  L.  &  £q. 

(m)  Montgomery    v.    The    T.    P.  661 ;  Bearse  o.  Pigs  of  Copper,  1  Stoiji 

Leathers,  1  Newb.  Adm.  421.  814. 

(n)  The   Coromandel,    1    Swabej,  iq)  The  Samuel,  4  Eng.  L»  A  Bq 

Adm.  206.  6SL 
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owner  ai)pears,  to  pay  the  balance  to  the  finder,  (r)  But  if 
the  case  appears  to  demand  it,  the  court  may  require  from 
the  finder  bonds  to  restore  this  balance  to  the  owner,  when- 
ever  he  appears  and  claims  it. 

4.  Who  mat  bb  Saltobb. 

It  is  a  general  rule,  that  persons  who  are  bound  by  their 
legal  duty  to  render  salvage  services,  cannot  claim  salvage 
compensation  therefor.  (»)  Therefore  the  master  or  crew  of 
the  ship  in  peril,  cannot  claim  such  compensation.  (()  And 
the  only  exceptions  to  the  rule  appear  to  be  where  the  con- 
tract of  the  seamen  is  at  an  end,  (u)  or  where  the  service  is 
80  entirely  out  of  the  line  of  their  ordinary  duty,  that  it  may 
be  considered  as  not  done  under  the  contract,  (v)  It  would 
obviously  be  unwise  to  tempt  the  sailors  to  let  their  ship 
and  cargo  incur  extreme  peril,  that  by  extreme  exertion  they 
might  recover  salvage  compensation. 

Those  who  may  claim  salvage  compensation  for  salvage 
services,  may  render  these  services  against  the  will  or  even 
the  resistance  of  the  master  or  crew  of  the  vessel  in  danger. 
But  in  such  case  it  must  be  clearly  shown,  that  their  reluc- 
tance or  resistance  was  wrongful,  and  that  the  inter- 
*  818  ference  of  the  salvors  *  was  necessary,  (w)  If  a  part 
of  a  crew  leave  their  own  ship,  and  go  on  board  an- 

(r)  Mairin  on  Salvage,  148,  note  1.  428;  The  Florencei  20  Eng.  L.  A  Eq. 

See  M'Donough  v.  Danneiy,  8  Dall.  607.    See  Tajlor  r.  Ship  Cato,  1  Pet. 

188.    In  an  early  ciue  in  Massachusetts  Adm.  48.    In  Montgomery  v.  The  T. 

it  was  heldt  that  after  the  salvage  was  P.  Leatliers,  1  Newb.  Adm.  421,  it  waa 

paid    the   property   belonged   to   the  held,   that  where  a  steamboat,  which 

government,  to  be  held  in  trust  till  an  was  on  fire,  was  surrendered  by  the 

owner  should  appear.    Peabody  v.  Pro-  captain  to  the  master  of  another  boat, 

ceeds  of  28  Bags  of  Cotton,  U.  S.  D.  the  contract  of  a  pilot  was  dissolved, 

C,  Mass.,  1829,  2  Am.  Jurist,  119.  and  he  might  be  a  salvor, 

(s/  The  Neptune,  1  Hagg.  Adm.  286.  (v)  In  the   Mary  Hale,  Marvin  on 

({)  Miller  v.  Eelley,  Abbott,  Adm.  Salvage,  161,  the  vessel  was  wrecked, 

664 ;  The  John  Perkins,  U.  S.  C.  C.  and  the  mate  and  four  seamen  crossed 

Mass.  21  Law  Rep.  87 ;  The  Steamer  the  Gulf  Stream  in  an  open  boat,  a  dis- 

Acom,  same  court,  21  Law  Rep.  99 ;  tance  of  one  hundred  and  eigMy  miles, 

Beane  v.  The  Mayurka,  2  Curtis,  C.  C.  to  procure  assistance  to  take  onthepas- 

72;  Mesner  v.  Suffolk  Bank,  1  Law  sengers  and  cargo.    They  succeeded 

Rep.  249 ;  The  Holder  Borden,  Sprague,  in  accomplishing  their  purpose,  and  it 

144.  was  hdd  that  they  were   entitled  to 

(u)  Where  a  ship  is  abandoned  at  salvage,  on  the  ground  that  their  ser- 

sea  by  most  of  her  crew,  the  contract  vices  exceeded  the  duty  they  owed  to 

of  those  who  remain  is  considered  at  an  the  ship. 

end.  Mason  v.  Ship  Blaireau,  2  Cranch,  (lo)  See  The  Jonge  Bastiaan,  6  RoU 

240;    The   Sch.    Triumph,  Sprague,  Adm.  822;  The  Bee,  Ware,  882;  Clarkt 
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other,  and  save  it,  those  of  the  crew  who  remain  behind 
share,  though  not  equally,  in  the  salvage  claim ;  their  share 
of  the  claim  resting  on  the  increase  of  their  labor  or  ex« 
posure,  by  reason  of  the  diminution  of  their  numbers ;  and 
their  share  is  greater  if  they  were  willing  to  go,  than  if  they 
remained  from  an  unwillingness  to  encoimter  efforts  or  perils 
for  which  others  volimteered.  (x) 

A  passenger  on  board  a  saving  ship  may  render  and  claim 
for  salvage  services ;  (y)  but  it  is  said  that  the  passengers, 
generally,  at  least,  are  so  bound  to  render  assistance  to  the 
ship  they  are  in,  that  they  cannot  claim  salvage  compensation 
therefor,  (z)  This  rule,  if  it  be  one,  must  be  open  to  many 
exceptions,  (a) 

A  pilot  cannot  claim  as  salvor,  for  any  exernons  or  services 
rendered  as  pilot,  and  within  the  line  of  his  duty,  (i) 

The  owner  of  the  saving  vessel  shares  largely  in  the  salvage 
claim,  because  his  vessel  usually  incurs  some  peril  by  the  ren« 
dering  of  the  services,  (c)  and  always  by  the  deviation  annuls 
its  insmrance,  ((2)  unless  that  deviation  be  for  the  purpose  of 
saving  life,  (ji) 

V.  Brig  Bodge  Healj,  4  Wash.  C.  C.  afterwards  turn  out  to  be  an  unfounded 

651.  alarm,  is  seeking  a  port  of  safetj,  out 

(or)  The  Mountaineer,  2  W.  Rob.  7 ;  of  the  course  of  her  intended  royage." 

TheCentnrion,  Ware,  488;  The  Balti-  The  Elizabeth,  8  Jurist.   865;    The 

moTe,2Dods.  182;  The  Roe,  1  Swabej,  Persia,  1  Spmks,  Adm.  166;  The  In- 

Adm.  64;  The  Janet  Hitchell,  1  8wa-  dustry,  8  Hagg.  Adm.  208;  The  Hed- 

bej,    Adm.    Ill;    The    Ship   Henrjr  wig,  1  Spinks,  19.    The  decisions  in 

Ewbank,  1  Sumner,  400.  this  country  are  conflicting.    See  Sch. 

[4)  Bond  V.  Brig  Cora,  2  Wash.  C.  Wave  v.  Hyer,   2  Pauie,  C.  C.  181; 

C.  JsO;  McGinnis  r.  Steamboat  Pontiac,  Dulany  o.  Sloop   Peragio,  Bee,  212; 

1  Newb.  Adm.  180,  5  McLean,  859 ;  Dexter  v.  Bark  Bichmond,  4  Law  Rep. 

The  Hope,  8  Hagg.  Adm.  428.  20;  Callaffan  v.  Hallett,  1  Games,  104; 

(z)  The  Branston,  2  Hagg.  Adm.  8,  Love  v.  Hinckley,  Abbott,  Adm.  486 ; 

note.  Hand  r.  The  Elyira,  Gilpin,  60;  The 

(a)  See  Newman  v.  Walters,  8  B.  &  Brig   Susan,    Sprague,   499 ;   Hobari 

P.  612;  The  Two  Friends,  1  Bob.  Adm.  v.  Drogan,  10  Pet  108;  Lea  v.  Ship 

285;  Clayton  v.  Ship  Harmony,  1  Pet.  Alexander,  2  Paine,  C.  C.  466;  Hope 

Adm.  70.  V,  Brig  Dido,  id.  248. 

(h)  The  Cumberland,  9  Jurist,  191 ;        (c)  The  San  Bemado,  1  Rob.  Adm. 

The  Johannes,  6  Notes  of  Cases,  288 ;  178 ;  The  Roe,  1  Swabey,  Adm.  84 ; 

The  City  of  Edinburgh,  2  Hagg.  Adm.  £yans  v.  Ship  Charles,  1  Newb.  Adm. 

888 ;  The  Jonge  Andries,  1  Swabey,  829 ;  The  Nathaniel  Hooper,  8  Sumner, 

Adm.  229,  808.    In  England  pilotage  542. 

Is  defined  to  be    *'  the  conducting  a       (d)  See  Bond  o.  Brig  Cora,  2  Wash, 

ressel  into  port  in  the  ordinary  and  C.  C.  80;   The  Nathaniel  Hooper,  8 

common  course  of  navigation,"  and  it  Sumner,  578 ;  Barrels' of  Oil,  Sm^aaue, 

is  not  simple  pilotage  "  when  a  ressel  91.    But  in  The  Deveron,  1  W.  fioh. 

from  real  danger,  or  from  what  may  180,  Dr.  Lutikington  held,  that  in  vp^on^ 

{e)  Crocker  v.  Jackson,  Sprague,  141. 
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^  819  *  There  may  be  two  or  more  different  sets  of  salvors. 
But  salvors  of  property  derelict  acquire,  by  taking  pos- 
session thereof,  a  vested  interest  in  the  property,  which  is 
only  lost  by  their  abandonment  of  it.  (/)  Salvors  saved  by 
other  salvors  do  not  lose  their  claim ;  (jf)  and  a  second  set 
has  no  right  to  interfere  with  the  first  set,  without  a  be-* 
lief,  on  reasonable  grounds,  that  their  assistance  or  interfer- 
ence is  necessary  to  save  the  property  from  destruction.  (A) 
If  they  render  their  assistance  unnecessarily,  and  without 
request,  their  services  inure  to  the  benefit  of  the  first  sal- 
vors, (t)  Where  there  are  two  or  more  sets  of  salvors,  all 
having  a  just  claim,  the  salvage  compensation  is  divided 
among  all,  in  such  proportions  as  the  admiralty  court  deems 
proper,  (y) 

All  the  salvors  may  join  in  one  libel.  They  may  have 
separate  libels  if  the  rights  of  the  parties  are  adverse  to  each 
other ;  (k)  but  if  different  libels  are  filed  unnecessarily,  the 
cost  of  such  needless  libels  will  not  be  charged  on  the  pro- 
ceeds. (J) 

6.  Of  Saltaob  Compsmsation. 

This  is  never  merely  pay,  or  in  the  nature  of  wages.  It 
is  always  a  reward,  (m)  The  amount  is  determined  by  the 
danger  incurred,  by  the  skill  manifested,  by  the  difficulty  of 
the  service,  and  by  its  duration,  (n)     There  is  for  no  case  a 

tioning  the  leinuneration  in  salrage  (j)  The  Barque  Island  City ,  1  Black. 

caaes  ereiy  ressel  was  to  be  oonaidered  121 ;  The  Jonge  Bastiaan,  5  Kob.  Adm. 

as  uninsured,  on  account  of  the  incon-  822 ;  Cowell  v.  The  Brothers,  Bee,  186 ; 

renience  of  considering  in  each  case  The  Samuel.  4  Eng.  L.  &  Eq.  681. 

whether  a  vessel  had  forfeited  its  in-  (k)  The   Ship    Hem/  Ewbank,   1 

suranoe.      See   also    The   Orbona,    1  Sumner,  408. 

Spinks,  Adm.  161.  (/)  The  Ship  Henxr  Ewbank,  1  Sum- 

(/)  The  Dantzic  Packet,  8  Hagg.  ner,  400;  The  Sch.  Boston,  1  Sumner, 

Adm.  888 ;  The  Glory,  2  Eng.  L.  &  Eq.  828 ;  Hessian  v.  The  Edward  Howard, 

661 ;  The  Samuel,  4  Eng.  L.  &  Eq.  681.  1  Newb.  Adm.  622. 

(g)  The  Ship  Henry  Ewbank,  1  Sum-  {m)  The  Sarah,   1  Rob.  Adm.  818, 

ner,  400 ;  The  Jonge  Bastiaan,  6  Hob.  note ;  The  William  Beckibid,  8  Bob. 

Adm.  822 ;  The  Watt,  2  W.  Rob.  70.  Adm.  856;  The  Hector,  8  Hi^g.  Adm. 

(A)  Hand  v.  The  Elvira,  Gilpin,  60;  96;  Mason  v.  The  Blairea^2  Cranch. 

The  Maria,  Edw.    Adm.    176;    The  266. 

Samuel,  4  Eng.  L.  &  Eq.  681;   The  (n)  The  Ebenezer,  8  Jurist,  886;  The 

Amethyst,  Daveis,  20.  Wm.  Hannington,  9  Jurist,  681 ;  The 

(i)  The  Blenden  Hall,  1  Dods.  414;  Wm.  Beckford,  8  Rob.  Adm  866:  The 

The  Fleece,  8  W.  Rob.  278 ;  The  Mary,  Brig  Susan,  Sprague.  604 
2  Wheat.  128. 
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fixed  rule  ;  but  admiraltjr  is  much  influenced  hj  the 
numerous  precedents  *  in  adjudged  cases,  (o)     Still  *  320 
the  court  judges  for  itself  as  to  the  applicability  of 
the  precedents.    And  it  has  been  said,  that  the  precedents 
of  ocean  salvage  are  not  applicable  with  much  force  to  sal- 
vage claims  for  services  rendered  on  our  western  rivers,  (p) 

In  a  case  of  unquestionable  derelict,  while  there  is  no 
absolute  rule,  it  may  be  said,  that  very  seldom  would  less 
than  one  third  or  more  than  half  of  the  property  saved,  be 
given,  (j) 

It  is  held,  that  admiralty  will  not  decree  salvage  for  saving 
life  alone,  (r)  It  would  then  indeed  have  no  property  for  its 
decree  to  take  effect  upon.  But  the  saving  of  life  is  always 
considered,  if  it  be  connected  with  the  saving  of  the  property 
for  which  a  claim  is  made.  («) 

As  the  whole  amount  of  salvage  compensation  is  subject  to 
no  absolute  rule,  so  neither  is  its  distribution.  Generally, 
however,  the  owners  of  the  saving  ship  receive  one  third  of 
the  amount  decreed,  (t)  The  master  receives  about  twice 
as  much  as  is  given  to  the  mates ;  and  the  mates  receive 
more  than  is  given  to  the  sailors. 

Salvage  compensation  is  allowed  generally  on  all  the  prop- 
erty saved  ;  on  the  ship,  the  cargo,  (u)  and  the  freight,  (v) 
Where  public  property  is  saved,  there  is  no  authority  for 
saying  that  a  claim  would  be  allowed  for  saving  a  govern- 
ment vessel,  or  a  libel  on  the  vessel  sustained.  But  if  a 
cargo  is  saved,  the  goods  of  government  might  perhaps  pay 

» 

(o)  The  Thetu,  8  Hagg.  Adm.  62;  Emblem,  Daveis,  61;  Barrelfl  of  Oil, 

The  Adyenture,  8  Cranch,  221.  Sprague,  91.    See  the  Merchanta'  Ship- 

Ip)  McGioniB  V.  Steamboat  Pontiac,  mng  Act  of  17  &  18  Vict.  c.  104,  §  469 ; 

1  Newb.  Adm.  180,  6  McLean,  C.  O.  The  Hartley,  1  Swabev,  Adm.  198 ; 

B69.  The  Coromandel,  id.  206;  The  Clar- 

(q)  Tynan  v.  Prior,   1  Gallis.  186;  isse,  id.  129 

Poet  ».  Jonet ,  19  How.  161 ;  The  El-  (<)  The  Henry  Ewbank,  1  Snmner, 

well  Grove,  8  Hagg.  Adm.  221.    The  400;  Mason  v.  Ship  Bhureaa,  2  Cranch, 

old  role  used  to  be  to  give  one  half  the  240 ;    The    Amethyst,    Dayeis,    28 ; 

property  sared  fai  a  case  of  derelict ;  Union  Tow-Boat  Co.  v.  Bark  Delphos, 

bat  there  is  now  no  fixed  rule,  although  1  Newb.  Adm.  412.    Por  cases  where 

this  is  nsoalbr  giTen.    The  Aquila,  1  more  than  one-third  has  been  allowed. 

Bob.  Adm.  46 ;  The  Florence,  20  Eng.  see  2  Parsons  Mar.  Law,  622,  where 

L.  ft  £q.  607 ;  Post  v.  Jones,  19  How.  this  question  is  fully  discussed. 

161;  Rowe  ».  Brig             ,  1  Mason,  («)  The  George  Dean,   1   Swabey, 

877;  Barrels  of  Oil,  Sprague.  91.  Adm.  290;  The  Mary  Pleasants,  id 

(r)  The  Zephyms,  I  W.  Rob.  829.  224. 

(f )  The  Aid,  1  Hagg.  Adm.  88 ;  The  (9I  The  Peace,  1  Swabey  Adm.  8& 
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the  same  late  as  those  of  individuals,  (ui)  The  ex- 
*  821  ceptioixs  to  this  general  liability  to  salvage  *  appear  to 

be  in  favor  of  the  mails,  (x)  and  perhaps  ships  of  war 
of  the  government  of  the  saving  ship,  (jf)  of  dothing  left  by 
master  and  crew,  (2^)  of  money  on  the  person  of  a  dead 
man,  (a)  of  bills  of  exchange,  (6)  of  evidences  of  debt,  and 
of  documents  of  title. 

6.  Ov  Saltaob  bt  Pubuo  Abmbd  Ships. 

This  is  demandable  of  right  for  property  saved  from 
pirates,  or  from  a  public  enemy,  (e)  or  by  a  recapture.  ((2) 
In  these  cases  the  amount  and  the  distribution  are  generally 
regulated  by  statute,  (e)  But  no  salvage  is  allowed  except 
to  a  ship  actually  assisting  in  the  service  of  salvage.  (/) 

7.  How  THB  Claim  vob  Saltaox  Comfbkbatior  mat  bb  Baxbbd. 

There  may  be  a  custom  to  render  services  gratuitously, 
which  would  bring  these  services  imder  the  same  rule  which 
is  applied  to  services  rendered  as  a  legal  duty,  (jg)  Thus,  it 
has  been  said,  that  it  is  a  custom  for  steamers  on  the  Missis- 
sippi to  draw  others  off  a  sand-bar,  without  compensation.  (A) 
A  custom  in  one  port  is  not  binding  on  ships  of  other  ports, 
which  render  salvage  services  at  the  port  where  the  custom 
prevails. 

If  ships  sail  as  consorts  .under  a  contract  to  assist  each 
other,  neither  can  claim  salvage  compensation  for  services 
rendered  under  this  contract,  (y)     The  contract  itself  may 

^  (tr)  In  The  Lord  Nelson,  Edw.  Adm.  expense  of  bis  interment  was  allowed 

79,  a  daim  for  salrage  was  maintained  out  of  this  money, 
against   a  gorernment  transport.    No       {b\  The  Emblem,  Dareis,  61. 
opposition  was  made  by  government.        icj  Talbot  r.  Seamen,  1  Cranch,  L 
In  The  Marquis  of  Hunt^,  8  Hagg.        Id)  Sch.  Adeline,  9  Cranch,  244. 
Adm.  246,  a  salrage  seryice  was  ren-       \e)  Act  of  1800,  c.  14,  2  U.  8.  Stats, 

dered  to  a  government  transport,  and  a  at  Larse,  16. 

quantity   of  government  stores  were       (/)  The  Dorothy  Foster,   6    Bob. 

saved.    The  government  assented  to  Adm.  88. 
the  court's  decreeing  salvage.  {g)  The   Harriot,  1  W.  Rob.  439. 

(or)  Sch.  Merchant,  cited  in  Marvin  See  The  Swan,  id.  68 ;  Williamson  v. 

on  Salvage,  182.  Brig  Alphonso,  1  Curtis,  C.  C.  876. 

(y)  The  Comus,  2  Dods.  464.  (A)  Jdontgomerv  v.  The  T.  P.  Leap 

\z)  The  Bismg  Sun,  Ware,  878.  thers.  1  Newb.  Adm.  429. 

(a)  The  Amethyst,  Daveis,  29.  The       (t)  The  Red  Rover,  8  W.  Rob.  16a 

( j)  The  Zephyr,  2  Hagg.  Adm.  48. 
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be  implied  from  circumfltances.  It  may  be  a  question,  how 
£Etr  a  claim  for  salvage  compensation  may  be  made,  when 
both  vessels  belong  to  the  same  owner,  (k)  We  see  no  suf- 
ficient reason,  however,  why  the  fact  i^ould  bar  the 
claim  of  salvage  for  the  master  and  *  crew,  unless  *  822 
the  vessels  are  consorts  under  a  contract  as  above 
stated. 

Salvage  services  are  sometimes  rendered  under  a  special 
bargain  made  with  the  salvors,  at  the  time  of  salvage ;  but 
admiralty  would  pay  no  great  regard  to  such  a  contract,  un- 
less it  were  equitable,  and  conformed  to  the  merits  of  the 
case,  and  made  by  parties  capable  of  judging  as  to  their  obli- 
gations, with  a  clear  understanding  of  the  nature  of  the 
agreement,  (l)  And  the  bargain  must  be  distinct  and  ex- 
plicit as  to  the  amount  and  terms,  (m) 

By  an  important  and  established  rule  all  salvage  compensa- 
tion is  wholly  forfeited  by  an  embezzlement  of  the  property 
saved ;  (n)  but  this  forfeiture  only  extends  to  guilty  parties, 
and  innocent  co-salvors  are  not  affected  thereby,  (o) 

On  the  trial  of  salvage  cases,  salvors  are  competent  wit- 
nesses for  themselves  and  for  each  other,  (^p)  This  com- 
petency arises  from  necessity.  In  cases  of  the  greatest 
importance,  as  generally  in  cases  of  derelict,  there  are  and 
can  be  no  other  witnesses  as  to  the  material  facts  of  the 
case,  but  the  salvors.  But  their  interest  in  the  result  de- 
mands that  their  testimony  should  be  carefuUy  weighed, 
and  as  their  competency  arises  from  necessity,  it  is  limited 
by  necessity;  and  for  independent  facts,  which  may  be 
proved  by  other  testimony,  such  testimony  should  be  de- 
manded. (}) 

We  should  also  strongly  insist  upon  another  rule,  gi*ounded 

(k)  The  Margaret,   2  Hagg.  Adm.  Empire,  6  Jnrict,  608;  The  William 

48,  note.  Luahiogton,  7  Notes  of  Cases,  861. 

(/)  The  MnlgraTe,  2  Hagg.  Adm.  77 ;  (n)  Sch.  Dore,  1  Gallia.  686;  The 

Bondies  v.  Sherwood,  22  How.  214 ;  Bello  Commes,  6  Wheat.  162. 

The  Whitaker,  Sprague,  282;  Post  v.  (o)  The  Barque  Island  Ci^,  1  Black, 

Joues,  19  How.  160;  Eads  o.  Steam-  121;  Mason  v.  Ship  Blaireaa,  2  Cranch, 

boat  H.  D.  Bacon,  1  Newb.  Adm.  280 ;  240. 

Williams  v.  Barge  Jennv  Lmd,  id.  448.  (/>)  The  Elisabeth  &  Jane,  Wareu 

(»)  The  True  Blue,  2  W.  Rob.  176 ;  86. 

TheUenxy,  2£nff.  L.  &£q.  664;  The  (?)  The  Boston,   1    Sumner,   846; 

BeauUatet,   22  id.  620;   The  British  The  Henxy  Ewbank,  id.  482. 
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on  the  competency  of  the  salyors,  and  necessary  to  secure 
or  induce  their  veracity.  It  is,  that  positive  and  material 
falsehood  should  be  regarded  as  an  embezzlement  of  the 
truth ;  and  should  work  a  forfeiture,  in  the  same  way  and  to 
the  same  extent  as  an  embezzlement  of  the  property. 

Salvage  claims  may  undoubtedly  be  barred  by  lapse 
^  823  of  time,   *  for  an  admiralty  court,  like  a  court  of 
equity,  does  not  regard  or  enforce  stale  claims,  (r) 

D.  —  Of  General  Average. 

More  than  three  thousand  years  ago,  the  commerce  of  the 
Mediterranean  appears  to  have  been  governed  by  the  laws 
of  Rhodes ;  so  called,  because  they  originated  in  that  island, 
then  a  mart  of  commerce.  One  of  its  rules  has  survived  to 
this  timje,  and  is  now  a  universal  rule  of  commerce,  and  is 
likely  to  remain  so ;  because  it  is  founded  equally  upon  jus- 
tice and  expediency.  This  rule  is  the  rule  of  general  aver* 
age.  Substantially,  the  rule  is  this ;  that  where  maritime 
property  is  in  peril,  and  the  sacrifice  of  a  part  is  made  for 
and  causes  the  safety  of  the  rest,  that  which  is  saved  con- 
tributes to  make  up  the  loss  of  that  which  is  sacrificed.  {%) 

The  justice  of  this  rule  is  obvious.  And  its  expediency  is 
equally  certain,  though  it  may  not  be  so  obvious.  If,  when  a 
ship  with  its  cargo  were  in  peril,  and  some  of  the  goods 
must  be  thrown  over,  to  save  the  rest,  and  what  was  thus 
thrown  over  was  wholly  lost  with  no  indemnity  to  the  owner, 
the  question  would  always  arise,  which  of  the  freighters 
should  thus  suffer.  Each  freighter  would  then  endeavor  to 
protect  himself,  either  by  exerting  an  undue  influence  over 
the  master,  who  should  think  of  nothing  but  the  safety  of 
the  whole  property  in  his  charge,  or  by  taking  care  that 
their  goods  were  placed  in  the  ship  beyond  easy  reach,  or  by 
sending  some  one  in  the  ship  to  look  after  their  goods,  or  by 
some  other  means.  Whereas,  in  such  a  peril  the  master 
should  be  at  perfect  liberty  to  select  for  destruction,  just 

(r)  The  Rapid,  8  Hagg.  Adm.  419 ;  lows  :  **  Lege  Rhodia  caretixr,  nt  ti 

The  Samuel,  4  Eng.  L.  £  Eq.  681.  leyanda  navis  gratia  jactus  mercium 

(f )  This   rule,  as  preserved  in  the  factus  est,  omniuin  contributione  aai^ 

Roman  civil  law  (Dig.  14,  2),  ii  as  fol-  datur  quod  pro  omnibiu  datum  eat " 
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that  property  the  loss  of  which  would  best  promote  the 
safety  of  the  rest.  The  law  of  general  average,  which  is 
known  to  have  been  in  force  in  England  about  six  hundred 
years  ago,  (jt)  is  therefore  universally  in  force,  and  various 
subsidifuy  rules  are  generally  recognized  for  the  purpose  of 
making  this  law  efficient  and  just  in  its  operation. 

*  From  the  reason  of  the  rule  it  follows,  that  the  *  824 
owner  of  the  goods  sacrificed  is  not  repaid  their  fuU 
value,  because  if  he  were  he  would  have  the  advantage  of 
being  the  only  one  that  did  not  lose,  (u)  But  the  contribu- 
tions are  determined  thus ;  the  value  of  the  whole  property 
at  risk  is  ascertained,  and  then  the  value  of  the  property 
sacrificed ;  this  last  value  forms  a  certain  percentage  of  the 
larger  value ;  and  all  the  property  saved  pays  that  percentage 
of  what  is  saved,  to  the  owner  of  the  property  lost;  and 
thus  he  loses  the  same  percentage  or  proportion  with  the 
other  owners. 

There  are  three  essential  elements  of  general  average. 
First,  the  sacrifice  must  be  voluntary ;  second,  it  must  be 
necessary ;  third,  it  must  be  successful.  (9) 

1.  The  Sacrificb  vubt  be  VoiinrrAST. 

General  average  usually  occurs  by  a  jettison  of  the  cargo, 
to  lighten  the  ship ;  or  by  cutting  away  the  masts  and  sails 
or  rigging  to  relieve  the  ship,  which  is  substantially  a  jettison 
of  them,  (tr) 

A  principal  difficulty  here,  is  to  discriminate  between  a 
voluntary  sacrifice,  and  a  loss  by  a  peril  of  the  sea.  Sup- 
posing sails  are  hoisted  to  get  a  vessel  off  a  lee-shore,  which 
may  be  probably  blown  away,  or  an  anchor  cast  on  a  rocky 
bottom  likely  to  chafe  and  cut  the  cable,  or  catch  and  break 

It)  Probably  the  eariiest  Enelish  re-  808;  Storsess  v.  Cwey,  2  CurtiB,  C.  C. 

ported  case  on  this  subject  is  Hicks  v.  66 ;  Nimick  v.  Holmes,  26  Penn.  State, 

Palington,  82  Cliz.,  F.  Moore,  297.    In  866. 

1285,  Edward  I.  sent  to  the  Cinque  (w)  Walker  0.  United  States  Ins.  Co. 

Ports    letters-patent,  declaring    what  11  S.  &  R.  61;  Sims  0.  Gumey,4Bimi* 

ffooda  were  liable  to  contribution.    See  625;  Porter  v.  Providence  Ins.  Co.  4 

I  Rymer,  Foodera,  8d  ed.  p.  240.  Mason,  298 ;   Greely  v.  Tremont  Ins. 

(h)  Simonds  v.  White,  2  B.  &  0. 806 ;  Co.  9  Cush.  416 ;  Scudder  9.  Bradford, 

Lee  V,  GrinneU,  6  Doer,  481.  14  Pick.  18. 

{»)  Barnard  v.   Adams,   10  How. 
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the  anchor ;  and  there  may  be  many  such  cases.  The  gen* 
eral  rule  must  be,  that  nothing  of  this  kind  creates  a  claim 
of  general  average,  unless  it  was  not  only  done  for  the  pur- 
pose of  saying  the  ship  and  cargo  from  peril,  but  was  done 
under  peculiar  circumstances,  which  made  the  loss  of  the 
sails  or  cable  or  other  property  almost  certain,  and  unless  it 
would  not  have  been  done  but  to  save  the  rest.  But  even 
then  it  would  be  difficult  to  discriminate  such  cases,  from 
the  common  effects  and  perils  of  navigation,  which  every 

ship  is  bound  to  encounter,  (jx) 
*  826  *  There  is  one  kind  of  sacrifice  that  has  raised  diffi- 
cult questions,  which  has  passed  repeatedly  under  ad<- 
judication.  This  is  the  case  of  the  voluntary  stranding  of 
the  ship,  by  the  master.  We  apprehend,  however,  that  the 
difficulty  which  this  case  presents,  lies  not  in  the  principle, 
but  in  the  application  of  it.  A  ship  is  voluntarily  stranded 
by  the  master,  when  its  wreck  is  inevitable  or  nearly  so,  and 
the  master  seeks  a  favorable  place,  where  the  safety  of  ship, 
cargo,  or  life  may  be  more  probable.  Now,  if  the  master, 
having,  and  believing  that  he  has  at  the  time,  a  chance  of 
saving  his  ship,  which  is  real  and  of  value,  though  not  a 
probability,  voluntarily  casts  this  chance  away,  for  the  pur- 
pose of  saving  his  cargo,  the  cargo  saved  should  contribute 
to  pay  for  the  loss  of  the  ship.  But  if  the  ship  must  be  lost 
at  any  rate,  the  mere  fact  of  losing  it  in  one  place  rather 
than  in  another,  cannot  give  to  the  ship  a  claim  against  the 
cargo.  We  confess,  however,  that  the  cases  on  this  subject 
are  not  reconcilable  with  this  principle,  or  with  any  principle, 
or  with  each  other,  (y)  If  in  consequence  of  the  stranding 
the  vessel  is  totally  lost,  there  is  a  conflict  of  authority 
whether  the  cargo  is  liable  to  contribute,  but  the  rule  seems 

(x)  See   Walker  v.  United   States  this  peril  she  was  steered  along  the 

Ins.   Co.  11  S.  &  K.  61 ;  Birkley  v.  coast,  and  finallj  run  on  a  beach,  and 

Presgrare,  I  East,  220 ;  2  Phillips  Ins.  all  the  cargo  saved.    This  was  held  to 

§  1286.  be  a  case  for  contribution.    See  also 

iy)  The  leading  case  on  this  point  is  Sturgess  v,  Cary,  2  Curtis,  C.  0.  69; 

Barnard  v,  Adams,  10  How.  270.    The  Reynolds  v.  Ocean  Ins.  Co.  22  Pick, 

vessel  was  drifting,  in  a  gale,  towards  191 ;  Merithew  v,  Sampson,  4  Allen, 

a  rocky  and  dangerous  part  of  the  192;    Rea  o.   Cutler,  Spragne,  186; 

coast,  on  which  if  she  had  struck,  she  Sims  v.  Oumey,  4  Binn.  6ll:  Meech 

must  inevitably  have  perished,  together  9.  Robinson,  4  Whart.  860;  Walker  v. 

with  the  crew  anc  cargo.    To  avoid  United  States  Int.  Co.  11  8.  &  B.  6L 
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now  to   be  settled   in   favor  of   contribution  in   such    a 
case.  (0) 

Mere  eipenses  often  constitute  an  average  loss.  Suppose 
that  some  sea  peril  injures  a  ship,  and  compels  her  to  go  out 
of  her  way  to  a  port  of  repair,  can  the  ship  claim  indemnity 
for  the  expenses  of  repair,  or  for  the  wages  and  provisions 
while  going  to  seek  repair?  Here,  also  the  cases  and  the 
usages  are  not  agreed  or  certain.  We  should  say, 
however,  if  we  applied  *  to  this  question  only  the  gen-  *  826 
eral  principles  of  general  average,  that  the  ship  has  no 
such  claim,  unless  the  repairs  were  themselves  made  necessary 
by  an  injury,  caused  or  sustained,  for  the  purpose  of  saving 
the  property;  or  unless  the  repairs  were  only  temporary  re- 
pairs, of  no  permanent  value  to  the  ship,  and  were  needed  and 
made  only  to  enable  the  ship  to  save  and  transport  the  cargo. 
If  repairs  were  made  at  a  certain  time  and  place  for  the  sake 
of  the  cargo,  which  but  for  this  cause  would  have  been  made 
elsewhere  at  less  cost,  then  the  difference  in  the  cost  comes 
within  the  reason  and  equity  of  general  average,  (a) 

As  to  the  expenses  incurred  by  seeking  repair,  the  author- 
ities are  still  more  conflicting.  It  would  seem  from  the  Eng* 
lish  cases,  that  wages  and  provisions  do  not  come  into  general 
average,  unless  this  expense  was  incurred  in  seeking  or 
obtaining  repairs  of  an  injury,  which  was  itself  an  average 
loss.  Thus,  whether  a  mast  were  cut  away  to  save  ship  and 
cargo,  or  blown  away,  it  would  be  equally  necessary  for  the 
ship  to  seek  a  port  of  repair,  and  her  expenses  would  be  the 
same  in  both  cases.  But,  in  the  first  case,  where  the  mast 
was  cut  away,  the  wages  and  provisions  would  come  under 
general  average,  because  the  repairs  would  have  been  made 
necessary  by  a  voluntary  sacrifice.  In  the  second,  where  the 
mast  was  blown  away,  the  wages  and  provisions  would  not 

(t)  Col.  Ins.  Co.  V,  Aehbj,  18  Pet.  Call,  S46 ;  Bradhimt  v.  Col.  Ids.  Co.  9 

881;   Caze  v,  ReiUy,  8  Wash.  C.  C.  Johns.  9;  Marshall  v.  Garner,  6  Barb. 

298,  nom,  Caze  v.  Richards,  2  8.  R.  894. 

287,  note;  Gray  v.  Wain,  2  8.  ft  R.  (a)  See  Padelford  v,  Boardman,  4 
229 ;  Mut.  Safety  Ins.  Co.  v.  Cargo  of  Mass.  648 ;  Ross  v.  Ship  Actire,  2 
the  Brig  George,  Olcott,  Adm.  89;  Wash.  C.  C.  226;  Jackson  v.  Char- 
Barnard  V.  Adams,  10  How.  270;  nock,  8  T.  R.  609 ;  Brooks  v.  Oriental 
Merithew  p.  S&mpson,  4  Allen,  192.  Ins.  Co.  7  Pick.  269;  Hassam  v.  St 
The  authorities  against  contribution  in  Louis  Perpet  Ins.  Co.  7  La.  An.  11 ; 
such  a  case,  are  Rmerigon,  c.  xii.  §  zli.,  Sparks  v.  Kittredge,  9  Law  Rep.  818. 
Mmdith'a  ed.  476 ;  Eppes  v.  Tucker,  4 
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come  under  general  average,  becanse  the  repairs  would 
not.  (i)  In  this  country,  however,  it  seems  to  be  the  usage 
and  perhaps  the  law,  that  as  in  both  cases  and  equally  the 
ship  seeks  repairs  for  the  safety  of  the  ship  and  cargo,  the 
expense  of  seeking  it  falls  on  ship  and  cargo,  (c)  although 
the  cost  of  the  repairs  themselves  might  rest  upon  the  ship. 

AU  maritime  property  consists  of  the  ship,  the  cargo, 
*  827  and  the  *  freight.  All,  or  a  portion  of  all  or  of  each, 
may  have  been  saved  by  a  sacrifice  of  some  other  por- 
tion ;  and  whatever  is  thus  saved,  contributes  to  whatever  is 
thus  lost.  The  application  of  this  rule  is  indefinitely  diver* 
sified,  no  two  cases  presenting  precisely  the  same  circum- 
stances ;  and  we  give  in  our  notes  leading  cases  illustrative 
of  the  principal  questions  which  have  thus  arisen.  ({{) 

It  may  be  well  to  add,  that  the  law-merchant  discourages 
the  carrying  of  goods  on  deck,  in  part  from  the  greater  dan- 
ger to  goods  so  carried,  but  more  from  the  hindrance  of  navi- 
gation, and  the  consequent  increase  of  danger.  Therefore, 
if  goods  are  carried  on  deck  and  jettisoned,  this  loss  gives 
no  claim  for  contribution.  («)    If  the  owner  consented  to 

(6)  This  distinction  was  taken  in  Ins.  Co.  21  Pick.  469;  Nelson  v.  Bel- 
Power  V.  Whitmore,  4  M.  ft  S.  141 ;  mont,6  Doer,  826.  Scuttling  a  reaseL 
but  it  is  doubtful  whether  it  is  justified  Nelson  v.  Belmont,  6  Duer,  810 ;  Lee 
bv  the  preceding  case  of  Plummer  v,  v,  Orinnell,  id.  400.  Ransom.  MaisoiH 
WUdman,  8  M.  &  S.  482.  See  also  naire  v.  Keatina,  2  Gallia.  888;  The 
Hallett  V.  Wigram,  9  C.  B.  580 ;  De  Hoop,  1  Rob.  Adm.  201 ;  Ricord  v.  Bet- 
Yaux  V.  Salvador,  4  A.  ft  E.  420.  tenham,  8  Burr.  1784 ;  Welles  v.  Qraj, 

Ic)    Walden  v,  Le  Roy,  2   Caines,  10  Mass.  42 ;  Clarkson  v.  Phoenix  Ins. 

268 ;    Thornton  v,  V,  S.  Ins.  Co.  8  Co.  9  Johns.  1 ;  Douglas  v.  Moody,  9 

Fairf.  150 ;  Fadelford  o.  Boardman.  4  Mass.  548 ;  Sansom  v.  Ball,  4  DaU. 

Mass.  548 ;  Potter  v.  Ocean  Ins.  Co.  8  459.    Delay  by  embargo  is  not  a  sub- 

Sumner,  27 ;  The  Brig  Mary,  Sprague,  ject  of  average.    Da  Costa  v,  Newn* 

17;  Bixby  v.  FrankUn  Ins.  Co.  8  Pick,  ham,  2  T.  R.  407;  M'Bride  v.  Mar. 

86 ;  Giles  r.  Eagle  Ins.  Co.  2  Met.  140;  Ins.  Co.  7  Johns.  481 ;  Penny  v.  N.  T. 

Greely  p.  Tremont  Ins.  Co.  9  Cush.  Ins.  Co.  8  Cainee,  156.    Expenses  in* 

421.  curred  after  ci4)ture  are  a  charge  on 

(d)  Expenses  of  literage.    Heyliger  the  subject  benefited.      Spafford   v. 

V.  M.  T.  liaB.  Co.  11  Johns.  85 ;  Lewis  Dodge,  14  Mass.  66 ;  Peters  v.  Warren 

V,  Williams,  1  Hall,  480.    Goods  lost  Ins  Co.  1  Story,  469 ;  Jumel  v.  Marine 

after  they  are  put  in  lighters  for  the  Ins.  Co.  7  Johns.  412.    If  a  part  of  a 

common  benefit,  are  contributed  for.  cargo  is  sold  to  raise  funds  for  the  com- 

Lewis  V.  Williams,  1  Hall,  480.     Ex-  mon  good,  this  is   compensated  for. 

Dense  of  storage  of  cargo.    Barker  v.  The  Ship  Packet,  8  Mason,  260 ;  Giles 

Phcenix  Ins.  Co.  8  Johns.  818 ;  Hall  v.  v.  Eagle  Ins.  Co.  2  Met.  144 ;  The  Maiy* 

Janson,  4  Ellis  ft  B.  500.     Damage  to  Sprague,  51. 

goods  while  stored.    Hennen  t;.  Mon-       (0)  Smith  v.  Wright,  1  CainH,  48; 

ro,  16  Mart.  La.  449.     But  see  The  Lenox  v.  United  Ins.  Co.  8  Johns.  Cas. 

Brig  Mary,  Sprague,  17;  Bond  v.  The  178;  Cram  v,  Aiken,  12  Maine,  229; 

Superb,  1  Wallace,  Jr.  855.    Pumpins  and  cases  it\fra. 
out  a  ship.    Orrok  v.  Commonwealth 
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their  being  so  carried,  he  bears  his  whole  loss.  (/)  If,  with- 
out his  consent,  the  master  so  carried  them,  tiie  shipper  of 
the  goods  may  claim  his  whole  loss  from  the  owner,  as  a  loss 
firom  unsafe  and  improper  lading  by  Ihe  fault  of  the  mas- 
ter, (jf)  If  the  goods  axe  carried  on  deck  in  conformity  with 
an  established  and  known  usage,  the  shipper  would  have  a 
claim  on  the  vessel,  and  also  probably  on  the  goods  on 
deck.  (A)   . 

Loss,  by  decree  of  salvage  compensation,  is  always 
settled  ^  on  the  principles  of  general  average.  (%)    A  *  828 
loss  by  collision  is  not.  (y) 

2.  Tkb  Sacbivics  vust  bb  Nbobbsabt. 

It  is  seldom  that  this  question  occurs  in  practice.  If  the 
sacrifice  be  without  necessity,  he  who  causes  it  must  be  re- 
sponsible for  his  folly  or  his  wickedness. 

It  must  be  remembered,  however,  that  the  necessity  for  the 
sacrifice  may  be  either  real  or  apparent ;  for  if  it  seemed  real 
at  the  time,  and  existing  circumstances  justified  a  master 
possessed  of  honesty  and  reasonable  discretion  in  making  the 
sacrifice,  it  would  be  sufficient  to  found  a  general  average 
claim,  although  subsequent  circumstances  might  show  that  it 
was  in  fact  unnecessary.  (Jc) 

Formerly,  to  guard  against  wasteful  and  unnecessary  loss, 
the  law-merchant  required  the  master  to  consult  formally  his 
officers  and  crew,  and  only  with  their  consent  make  a  jettison. 
But,  whether  because  sailors  have  grown  worse  or  masters 
better,  or  for  some  other  reason,  the  rule  is  now  no  longer 
recognized,  (J)  and  the  practice  is  very  unusual.  Indeed  a 
resort  to  it  now  might  almost  excite  suspicion,  for  the  law- 

(/)  Lawrence  v.  Mintum,  17  -How.  Johns.  86;  Peters  v.  Warren  Ins.  Co. 

100;  Sajward  v.  Stevens,  8  Gray,  97 ;  1  Story,  468;  The  Mary,  Sprague,  61. 

Bproat  V.  Donnell,  26  Maine,  186.  {j)  Peters  v,  Warren  Ins.  Co.  8  Sum* 

[S)  The  Paragon,  Ware,  822 ;  Bar-  ner,  889,  1  Story,  468. 

ber  V.  Brace,  8  Conn.  9;   Creery  p.  Uc)  Lawrence  v.  Mintum,  17  How. 

Holly,  14  Wend.  26 ;  Gould  v.  Oliver,  100, 110;  Dupont  de  Nemours  v.  Vance, 

2  Man.  &  G.  208, 4  Bing.  N.  C.  184.  19    id.    166  ;    Crocker    r.    Jackson, 

(A)  Gould  V.  Oliver,  4  Bing.  N.  C.  Spragne,  141. 

184,  2  Man.  ft  G.  208 ;  Hurley  v.  Mil*  (/)  Birkley  v.  Presgrave,  1  East,  220; 

ward,  1  Jones  &  0.  Irish  Exch.  224;  Sims  v.  Gumey,  4  Bum.  618 ;  Col.  Ins. 

Harris  v.  Moody,  4  Bosw.  210 ;  Gillett  Co.  o.  Ashby,  18  Pet.  848 ;  Nimkk  sw 

0.  Ellis,  11  111.  679.  Holmes,  26  Penn.  State,  872. 

(t)  HeyUgw  v.  N.  T.  Ins.  Co.   11 
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merchant  clothes  the  master  with  absolute  authority  in  all 
such  cases,  and  lays  upon  him  a  corresponding  responsibility. 

8.  Tm  Saosifiob  xubt  bb  SacoBBSFUi*. 

On  this  point  it  might  be  enough  to  say,  that  if  the  prop- 
erty be  not  saved,  there  is  nothing  for  which  contribution 
should  be  made.  If  there  is  nothing  which  is  benefited  by 
the  sacrifice,  the  whole  foundation  of  the  claim  of  general 

average  has  no  existence,  (m) 
*  829       *  Questions  under  this  principle  have  arisen  chiefly, 

if  not  altogether,  where  expenses  have  been  incurred 
and  contribution  demanded  for  them.  It  is  enough  to  say, 
in  regard  to  such  questions,  that  where  expenses  are  incurred 
for  repairs,  (n)  or  wages  and  provisions,  (joi)  or  to  prevent 
condemnation  in  case  of  forfeiture  or  capture,  ( /?)  or  to  res- 
cue and  recover  a  ship  or  cargo,  in  all  such  cases,  if  the  cargo 
be  saved,  or  if  the  ship  be  enabled  to  resume  her  voyage,  these 
expenses  may  be  averaged ;  and  otherwise  not. 

4.  What  CoNSTiTUTBt  ▲  Saobiviob. 

• 

It  has  been  said  by  a  veiy  high  authority,  thaj;  "  If  the  mas- 
ter's situation  were  such,  that,  but  for  a  voluntary  destruction 
of  a  part  of  the  vessel  or  her  furniture,  the  whole  would  cer- 
tainly and  unavoidably  have  been  lost,  he  could  not  claim  a 
restitution;  because  a  thing  cannot  be  said  to  have  been 
sacrificed,  which  had  already  ceased  to  be  of  any  value.*'  (j) 

This  cannot  be  true.  Such  a  principle  or  rule  as  this  would 
cut  off  precisely  those  cases  to  which  the  law  of  general  aver- 
age is  always  applied,  and  has  bee^i  for  more  than  three  thou- 
sand years.     There  are  always  cases  in  which,  but  for  the 

• 

(m)  Scndder  v.  Bradford,  14  Pick,  that  the  purpose  was  acoomplished,  the 

18;  Bradhurst  V.  Col.  Ins.  Co.9Johii0.  court  were   divided  on  the  question 

9 ;  Gray  v.  Wain,  2  S.  &  R.  255 ;  Sims  whether  the  masts  were  to  be  con- 

V.  Gumejf  4  Binn.   524.     In   Lee  v.  tributed  for. 

Grinnel,    5  Duer,  422,    the    rigging  (n)  Mvers  o.  The  Harriet,  8  WharU 

and  masts  of  a  vessel  which  were  on  Dig.  p.  48. 

fire,  were  cut  awav,  with  the  ezpecta-  (o)  Nelson  v.  Belmont,  6  Duer,  825. 

tion  that  they  would  &U  overboard,  and  \p)  Williams  v.  Suffolk  Int.  Co.  8 

thus  save  the  ship  and  cargo.    A  spar  Sumner,  510. 

fell  through  the  deck  and  set  fire  to  the  (q)  Benecke  in  Stevens  &  Beneck^ 

cargo,  whereby  both  it  and  the  ship  on  Average,  Ptiil.  ed.  110. 
were  partially  consumed.     Assuming 
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voluntary  destigaotioii  of  a  part,  the  whole  must  be  lost ;  and 
it  is  precisely  because  this  voluntary  destruction  of  a  part 
does  save  the  rest,  which  could  not  otherwise  be  saved,  that 
a  claim  for  contribution  exists.  If  the  rest  could  have  been 
saved  without  this  loss  of  a  part,  that  loss  would  ha\e  been 
unnecessary.  It  cannot  be  needed  to  give  instances  of  this, 
for  all  cases  of  general  average  are  such  instances. 

It  is  still  true,  that  if  the  very  thing  lost  must  itself  be 
inevitably  lost,  and  could  not  be  saved  by  the  loss  of  any 
thing  else,  then  the  loss  of  it  does  not  come  within  the  mean- 
ing of  the  word  ^*  sacrifice,"  as  used  in  the  law  of  general 
average. 

If,  for  example,  masts  are  blown  over,  and  still  hang 
to  the  *  vessel  by  the  rigging,  they  may  be  said  to  be  *  880 
voluntarily  lost,  if  the  rigging  be  cut  to  let  them  go. 
But  it  is  obvious  that  no  claim  for  general  average  could  now 
be  made,  unless,  possibly,  the  ship  was  near  a  port  of  safety, 
and  might  have  dragged  the  masts  and  sails  in,  and  so  saved 
them ;  but  this  can  hardly  be  supposed,  (r)  So,  too,  where 
a  vessel  was  laden  with  lime,  and  the  lime  was  on  fire,  and 
the  vessel  was  scuttled  to  save  her,  and  thereby  the  lime  was 
destroyed  at  once,  the  ship  was  not  required  to  contribute  for 
the  loss  of  the  lime,  because  that  could  not  have  been  saved 
in  any  way ;  and  the  scuttling  which  saved  the  ship  only  hast- 
ened the  inevitable  destruction  of  the  lime,  but  did  not  cause 
it.  («)  It  18,  however,  generally  true,  that  if  a  ship  be  scut- 
tled, or  filled  with  water,  to  save  herself,  and  thereby  saves 
so  much  of  the  cargo  as  the  fire  has  not  reached,  and  the  cargo 
which  the  fire  does  not  reach,  is  injured  by  the  water,  the 
ship,  if  saved,  contributes  for  the  injury  to  the  cargo,  (t) 

Nor  is  the  effect  of  the  sacrifice  critically  inquired  into. 
Questions  of  this  sort  have  arisen ;  but  we  should  say,  that  if 
a  sacrifice  of  maritime  property  be  made  to  save  other  prop- 

(r)  indcenon  v.  Tyion,  8  Mau.  467 ;  \t)  Nelson  v,  Belmont,  5  Daer,  828 ; 

Bterent  and  Benecke  on  Ayenge,  Phil.  Lee  v,  Grfnnell,  id.  400.    In  Nimick  v. 

•d.  111.  Holmes,  26  Penn.  State,  866,  the  dis- 

(f )  Crockett  v.  Dodge,  8  Faiif.  190.  tinction  between  the  goods  already  on 

Bee  Ool.  Ins.  Co.  o.  Ashby,  18  Pet.  840;  fire  and  the  rest  of  the  cargo  was  not 

ICanhall  v.  Gamer,  6  Bm,  894.    See  noticed,  and  it  was  Kdd  that  all  i^hich 

Lee  V.  Giinnell»  6  Daer,  400,  tmU,  p.  were  damaged  bjr  water  were  to  b« 

ttS^  n.  (m).  contributed  for. 
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ertyf  and  that  other  property  be  saved  in  point  of  fact,  it  must 
contribute,  although  it  may  not  be  certain  that  it  was  saved 
directly  and  without  the  intervention  of  other  causes,  by  that 
sacrifice,  (u) 

6.  Of  the  Valub  upon  which  Contbibxttion  ib  Assessed. 

There  is  now  no  absolute  uniformity  of  rule  or  practice  on 
this  subject ;  none,  at  least,  which  suffices  to  answer  all  ques- 
tions. It  may  be  said,  however,  generally,  that  the  vessel 
contributes  for  her  value  at  the  time  she  is  saved,  (v)  It 
may  be  difficult  to  determine  this  as  a  matter  of  fact.  But 
there  is  some  tendency  in  this  country  to  apply  a  rule, 

*  831   which  is  finding  ♦  its  way  into  the  law-merchant,  and 

which  is  one  of  those  rules  which,  while  seeming  to 
be  only  arbitrary,  is  in  fact  founded  upon  an  average  of  facts, 
and  so,  on  the  whole,  works  justice,  while  it  saves  questions. 
This  rule  is,  that  four-fifths  of  her  value  when  she  last  sailed, 
constitutes  her  value  when  saved,  (w')  But  this  rule  is  by  no 
means  universally,  nor,  perhaps,  even  generally  adopted,  (x) 
If  sold,  the  price  she  brings  is  more  frequently  the  standard 
and  in  most  cases  would  be  a  safe  one.  (y)  The  only  rule, 
however,  which  can  be  so  called,  is,  that  her  value,  at  that 
time,  must  be  determined  by  the  best  evidence  available,  (z) 
As  to  the  cargo,  the  same  rule  must  apply.  And  as  to  the 
value  of  that  part  of  the  cargo  which  is  sacrificed,  and  for 
which  contribution  is  claimed,  the  rule  is,  that  if  those  goods 
had  not  been  sacrificed,  but  others  had  been,  and  the  goods 
in  fact  sacrificed  had  been  saved  and  enabled  to  reach  a  port 
but  in  a  damaged  condition,  it  is  only  the  value  of  the  goods 
in  that  condition  which  should  be  contributed  for ;  as  other- 
wise the  sacrifice  would  be  a  gain,  (a)  Grovemment  prop- 
erty is  not  now,  if  it  ever  was,  exempt  from  contribution, 
either  in  England  or  in  this  country.  (J) 

(ti)  But  see  Scudder  v.  Bradford,  14  (v)  Bell  v.  Smith,  2  Johns.  08 ;  Lee 

Pick.   13 ;   BeDecke  and   Stevens  on  v.  Grinnell,  6  Dner,  429. 

Average,  Phillips,  ed.  100, 106-107.*  {z)  Mutual  Safetj  Ins.  Co.  v.  Cvrgo 

(v)  Simonds  v.  White,  2  B.  &  C.  806 ;  of  the  Ship  George,  Olcott,  Adm.  167. 

Gillett  V.  EUis,  11  HI.  679.  (a)  See  Rogera  o.  Mechanics'  Ins. 


Gaines,  678;  Gray  v.  Wain,  2  S.  &  R.  {b)  Brown  v.  Stapjtoton,   4   Biug. 

229.  119;  United  States  v.  Wilder,  8  8ui& 

(z)  See  Spafford  v.  Dodge,  14  Mass.  ner,  808. 
66 ;  Douglas  v.  Moody,  9  Mass.  648. 
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Profits  never  contribute  under  that  name.  But  if  the  value 
of  the  goods  at  the  port  of  arrival  is  increased  by  the  trans- 
portation, and  that  value  is  taken,  profits  do  contribute  in 
jEact  (<?) 

Of  freight,  it  must  be  remembered  that  no  freight  is  earned 
unless  the  goods  are  delivered  at  the  port  of  destination ;  and 
only  the  freight  earned  contributes ;  ((2)  and  all  expenses 
necessarily  incurred  in  earning  the  freight,  as  by  transship- 
ment or  otherwise,  must  be  deducted,  (e)  And  if  the  ship 
loses  freight  by  the  jettison  of  the  goods,  that  loss  must  be 
contributed  for.  (/) 

*6.   Or  THs  Adjustmsnt  or  Gbnebal  AyxmAor.  *8S2l 

It  may  be  a  general  rule,  that  the  port  of  destination  is  the 
proper  place  for  a  final  adjustment  of  the  average,  (jg)  But 
as  the  master  has  a  lien  on  all  goods  saved,  for  the  contribu- 
tion due  from  them  in  general  average,  he  need  not  and  would 
not  deliver  the  goods  at  an  intermediate  port,  although  deliv- 
erable there  by  the  bill  of  lading,  unless  this  contribution 
were  first  paid  or  secured.  But  this  contribution  cannot  be 
determined  but  by  an  adjustment  of  the  general  average,  over 
all  the  contributory  interests. 

It  is  therefore  customary  and  proper  that  such  an  adjust- 
ment should  there  be  made.  (K)  And  it  is  a  universally 
recognized  rule,  that  such  an  adjustment,  made  imder  the 
law  of  the  port  where  made,  is  binding  everywhere,  upon  all 
parties  whose  interests  it  affects,  unless  it  can  be  set  aside  by 
proof  of  fraud,  or  of  gross  and  material  mistake.  (%) 

Ic)  The  Nathaniel  Hooper,  8  Sum-  Abbott,  Adm.  499;  NelBon  v.  Behnont, 

ner,  642.  6  Daer,  822. 

(d)  Lee  v.  Orinnell,  6  Duer,  481 ;        (y)  Sterens  &  Benecke  on  At.,  PhU. 

The  Nathaniel  Hooper,  8  Sumner,  542 ;  ed.  268. 
Maggrath  v.  Church,  1  Caines,  196;        ih)  2  Phillips  Ins.  S  1418. 
Gray  v,  Wahi,  2  S.  &  R.  229.  (i)  Simonds  v.  White,  2  B.  &  O.  806; 

(«)  WiUiamfl  v.  London  Ass.  Co.  1  Daglish  v.  Dayidaon,  6  Dowl.  &  B.  6 ; 

1£  A  8.  818.  Lewia  v,  WiUiams,  1  HaU,  480.    See 

(/)  The  Nathaniel  Hooper,  8  Sum-  Chamberlain  v.  Beed,  18  Maine,  867. 
ner,  642;   The  Ann  D.  Bichardaon, 
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SECTION  V. 
OF  PEBSOKS  BMPLOTED  IK  A  SHIP. 

A.  —  Of  the  Master. 

The  master  is  appointed  and  employed  bj  the  owner,  and 
the  owner  is  bound  to  all  other  parties  for  the  competency 
of  the  master,  that  being  necessary  to  make  the  ship  sear 
worthy.  (/)  But  the  master  is  also  bound  to  all  whose  inter- 
ests  are  under  his  charge.  He  owes  to  them  the  duty  of 
entire  integrity,  and  suitable  and  constant  care,  and  skill. 
He  may  become  in  law  the  agent  of  charterers,  freighters, 
shippers,  or  insurers,  when  the  necessity  arises  of  acting 
directly  for  them. 

His  multifarious  duties  cannot  be  enumerated,  nor 

*  888  can  they  *  be  better  defined,  than  to  say  that  they  are 

all  that  are  included  in  due  care  and  skill  with  respect 

to  all  the  interests  which  are  placed  under  his  charge  or  within 

his  control. 

Usage  has  much  influence  in  determining  these  duties ;  and 
by  usage  the  master  has  certain  customary  privileges.  One 
of  these  is  known  by  the  name  of  primage.  This  is  a  certain 
percentage  on  the  freight,  (te) 

We  have  seen  that  he  is  often  vested  with  extraordinary 
powers  from  an  extraordinaiy  necessity ;  and  this  necessity 
must  be  the  greater  as  the  power  is  the  greater :  thus,  only 
extreme  necessity  gives  him  power  to  sell  the  ship  ;  (J)  a  less 
necessity,  but  still  a  strong  one,  authorizes  him  to  hypoth- 
ecate her  by  bottomry ;  (m)  and  a  much  less  necessity,  being 
in  &ct  only  a  certain  expediency,  authorizes  him  to  repair  or 

ij)  Propeller  Niagara  v.  Cordes,  21  ase  on  the  gross  eamingi  of  the  ship. 

How.  7.  He  was  paid  this  In  a  foreign  port,  bf 

{k)  Scott   V,  Miller,   5    Scott,    16 ;  the  ship  s  agent,  who  charged  a  com- 

Charleton  v.  Cotesworth,  Ryan  &  M.  mission  on  the  same  to  the  aocoont  of 

176;  Best  v.  Saunders,  Moody  &  M.  the  ship.    H^d^  that  the  master  was 

206 ;  Vose  v.  Morton,  6  Gray,  694.    In  personally  liable  for  this  commission. 
Rennell  v.  Kimball,  6  Allen,  866,  the        (0  See  ante,  p.  276. 
master  was  to  hare  fire  per  cent,  prim-       (m)  See  Pratt  v.  Reed,  19  How.  861 
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supply,  her,  (n)  and  in  many  cases  to  let  her  by  charter.  Bnt 
all  the  duties  and  powers  of  the  master  are  connected  with 
the  use  and  employment  of  the  ship  ;  and  are  extended  over 
the  cargo,  only  from  necessity.  And  if  they  spring  from 
necessity,  they  do  not  exist  if  he  has  the  means  of  obtaining 
definite  instructions. 

Generally,  an  agent  cannot  delegate  his  authority  without 
a  special  authority.  But  a  master,  where  a  sufficient  neces* 
sity  exists,  may  appoint  another  in  his  place,  (o)  And  the 
master  so  appointed,  may  appoint  another,  under  a  similar 
necessity ;  and  any  master  so  appointed,  has  the  powers  and 
duties  of  the  original  master.  And  so  it  is  with  an  officer 
who  becomes  master  by  the  death,  absence,  or  inability  of 
the  original  master.  And  this  is  equally  true  of  a  master 
appointed  abroad,  by  a  consul  or  any  official  person  who  has 
authority  to  make  the  appointment,  (p) 

In  England,  a  master  has  no  lien  on  the  ship,  (;) 
and  none  *  on  the  freight,  for  his  charges  or  disburse-  *  884 
ments.  (r)     The  law  of  this  country  would  seem  to 
give  him  no  lien  for  these  upon  the  ship,  («)  but  would  give 
him  one  upon  the  freight.  (0 

The  general  principles  of  the  law  of  agency  apply  in  all 
their  force  to  the  relations  between  the  master  and  all  of 
those  of  whom  he  is  the  agent,  wheth^  by  original  appoint* 
ment  or  by  necessity ;  nor  do  we  deem  it  necessary  to  pre- 
sent in  detail  the  yarious  qualifications  of  these  piinciples, 
which  grow  out  of  the  nature  of  the  agency. 

The  liability  of  the  owner  for  the  torts  of  the  master,  as 
his  servant,  is  goyerned  in  general  by  these  principles,  (u) 

(n)  The  Ship  Fortitade,  8  Samner,  647 ;  Gibson  v.  logo,  6  Hare,  112 ;  Bri>* 

287 ;  Webster  v.  Seekamp,  4  B.  &  Aid.  tow  p.  Whitmore,  4  De  Gez  &  J.  826^ 

852;  Pratt  v.  Reed,  19  How.  869.  overrulixig  a.  o.  1  H.  B.  V.  Johns.  Ch. 

(o)  1  Bell  Com.  418;  Breed  v.  Ship  96. 

Venui,  U.  S.  D.  C.  Mass.  1805.  (s)  The  Ship  Grand  Turk»  1  Pune, 

ip)  The  Zodiac,  1  Hagg.  Adm.  820;  C.  C.  78;  Rerens  v.  Lewis,  2  Paine» 

The  Nnora  Loanese.  22  Eng.  L.  &  £q.  G.  C.  202;  Willard  v.  Dorr,  8  Mason, 

628;  The  Cynthia,  20  Eng.  L.  &  Eq.  91;  Hopkins  v.  Forsyth,  14  Penn.  St 

628.  84 ;  The  Larch,  2  Curtis,  C.  C.  427 ; 

(9)  Wilkins  v.  Carmichael,  1  Dong.  Ex  parte  Clark,  Sprague,  69. 

101;  Hussey  v.  Christie,  9  East,  426;  {t)  Lane  v,  Pennunan,  4  Mass.  91; 

The  Johannes  Christoph,  88  Eng.  L.  &  Lewis  v.  Hancock,  11  Mass.  72;  The 

Eq.  600.  Ship  Packet,  8  Mason,  255 ;  Richardson 

(r)  Smith  v.  Plummer,  1  B.  &  Aid.  v.  Whiting,  18  Pick.  580. 

575 ;  Atkinson  v.  Cotesworth,  8  B.  &  C  (u)  Stinson  v.  Wyman,  Daveis,  173 ; 
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But  the  law-merchant  has,  for  a  long  timO)  limited  the  le- 
sponsibility  of  the  owners  for  the  tortious  acts  of  the  master 
and  the  mariners,  to  the  yalue  of  the  ship  or  freight ;  and  if 
the  owner  abandon  them  to  the  injured  party,  or  if  they  are 
lost  before  the  termination  of  the  voyage,  all  the  liability  of 
the  owner  ceases,  (v) 

In  France,  (u^)  in  England,  (2;)  in  some  of  our  States,  (y) 
and  by  the  Congress  of  the  United  States,  (z)  various  stat- 
utes have  been  passed  respecting  this  liability  of  the  owner 

or  owners  for  the  embezzlement,  loss,  or  destruction, 
*  885  by  the  master  or  mariners.     *  These  statutes  conform 

to  the  general  principle  of  the  law-merchant  as  above 
stated ;  but  qualify  or  limit  the  liability  of  the  owner  in 
various  ways.  Important  questions  have  arisen  imder  the 
provisions  of  these  statutes,  and  have  been  passed  upon  by 
various  courts,  as  will  be  seen  in  our  notes,  (a) 

The  Waldo,  id.  161;  Dusar  v.  Murga-  Maine  Rer.  State.  1841   c.  47,  }  8; 

troyd,  1  Wash.  C.  C.  17 ;  The  Zenobia,  1867,  c.  86,  §  6.    See  Stinson  v.  Wjman, 

Abbott,  Adm.  98 ;  The  Aberfojle,  id.  Daveis,    172;   Pope   v.  Nickenon,   8 

242, 1  Blatchf.  C.  G.  860;  Boacher  v.  Story,  465. 

Lawson,  Gas.  temp,  Hardw.  78,  188;        (z)  1851,  c.  48,  9  U.  8.  StatB.  al 

Bias  V.  Privateer  Revenge,  8  Wash.  LaJrge,  686. 

G.  G.  262;  Weed  v.  Panama  Railroad        (a)  In  a  case  in  Massachusetts,  it 

Ga  5  Duer,  198,  17  N.  T.  862 ;  The  has  been  held,  that  the  owners  of  a 

Hibernia,  Sprague,  78.  ship  are  liable  in  case  of  collision  to 

(v)  Emerigon,  Gontrats  k  la  Grosse,  the  extent  of  the  value  of  their  interest 

c.  4,  §  11;  The  Rebecca,  Ware,  198;  in  the  vessel  and  freight  just  before 

The  Phebe,  id.  268,  271.  the  collision,  and  that  the  clause  rela- 

(10)  Ord.  de  la  Mar.  liv.  2,  tit.  8,  tive  to  an  abandonment  does  not  apply 

art  2.  to  a  case  of  collision.  Walker  p.  Boston 

(x)  Stats.  7  Geo.  2,  c.  16 ;  26  Geo.  8,  Ins.  Go.  14  Gray,  288.    And  that  the 

c.  86 ;  68  Geo.  8,  c.  169;  17  &  18  Vict,  partowners  of  a  ship  are  Jointly  liable 

c.  104,  §  508  d  seq.    For  the  construe-  to  the  extent  of  then*  joint  interest  in 

tion  of  these  statutes  see  Wilson  v,  the  ship,  and  not  merely  each  to  the 

Dickson,  2  B.  &  Aid.  2 ;  Gannan  v.  extent  of  his  own  interest,  for  the  em- 

Meabum,  1  Bing.  465 ;  Brown  v.  Wil-  bezzlement  or  loss  of  goods,  and  that 

kinson,  16  M.  &  W.  891 ;  The  Mary  the  value  of  the  interest  in  such  a  case 

Garoline,  8  W.  Rob.  101 ;  Leycester  v.  is  that  existing  Just  before  the  tort 

Logan,  8  Kay  &  J.  446 ;   Dobree  cr.  complained  of,  that  the  liability  is  not 

Schroder,  6  Sim.  291,  2  Mylne  &  G.  lessened  by  the  ship  being  mortgaged, 

489 ;  African  Steamship  Go.  p.  Swanzy,  and  that  the  clause  relative  to  aban- 

2  Kay  &  J.  660 ;  The  Dundee,  1  Hagg.  donment  only  applies  in  case  an  aban- 

Adm.  109 ;  Gale  v.  Laurie,  6  B.  &  G.  donment  is  actually  made,  and  is  of  no 

166 ;  The  Garl  Johan,  cited  1  Hagg.  effect  if  the  vessel  is  totally  lost  before 

Adm.  118;  The  Benares,  1  Eng.  L.  &  reaching  her  port  of  final  destination. 

Eq.  687 ;  The  Volant,  1  W.  Rob.  886 ;  Spring  v.  Haskell,  14  Gray,  809.    This 

HiU   V.  Andrus,   1    Kay   &  J.   268 ;  case  is  opposed  to  Wattson  v.  Marks, 

The  Duchesse   de  Brabant,  21   Law  2  Am.  Law  Reg.  167.    See  Jn  re  Sin 

Rep.  248;  Gibbs  v.  Potter,  10  M.  &  clair,  8  Am.  Law  Reg.  206.    '*Fieight 

W.  70.  pending,"  mcludes  the  earnings  of  the 

(y)  Mass.   Stat.  1818,  c.  122,  Rev.  vessel  in  transporting  the  goods  of  the 

Bt»t  c  82;  Gen.  Stats,  c  62,  |  18;  owners.    Alien  ».  Siaokay,  Spragofl^ 
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Ov  TBB  POWUt  OF  THX  MaBTSB  OTXB  THB  CaBGO. 

.  We  have  seen,  when  treating  of  transfer  by  bottomry,  that 
the  master  has  power  in  certain  cases  to  hypothecate  the 
ship.  A  similar  necessity  may  give  him  a  similar  power  with 
respect  to  the  cargo.  His  relation  to  the  cargo,  and  his 
power  in  respect  to  it,  differ  from  those  which  he  holds  in 
relation  to  the  ship.  This  difference  arises  from  the  fact, 
that  his  relations  to  the  ship  are  primary,  and  his  relations  to 
the  cargo  are  derived  from  his  relations  to  the  ship.  He  may 
be  himself  consignee  or  supercargo ;  and  then  has  all  the 
powers  and  duties  of  these  several  officers,  but  even  then,  on 
the  voyage,  he  is  only  master,  and  perhaps  to  some  extent 
supercargo  ;  and  only  when  the  ship  reaches  its  destination, 
is  he  consignee ;  and  then  also  the  principal  duties 
of  a  supercargo  begin.  (6)  He  may  sell  the  *  whole  *  886 
cargo,  if  he  can  neither  carry  it  forward,  nor  send  it 
forward,  nor  retain  it  without  its  destruction,  or  important 
diminution  in  value,  before  he  can  receive  instructions  from 
the  owner,  or  from  the  shipper.  (<?)  If  he  needs  funds  to 
pursue  the  voyage,  and  cannot  raise  them  by  using  the  ship, 
or  the  property  or  the  credit  of  the  owner,  he  may  then  for 
this  purpose  sell  a  part  of  the  cargo.     But  he  does  not  pos- 

219.  The  act  does  not  apply  to  resselB  between  the  lading  and  the  unlading : 
•ngaged  in  "  inland  navigation."  A  but  in  case  of  necessity,  he  is  clothed 
ressel  on  Lake  Erie  bound  from  Buf-  with  whatever  power  is  needed  to 
falo  to  Detroit,  enrolled  and  licensed  protect  the  |)roper^  and  interests  in- 
for  the  coasting  trade,  and  engagad  in  trusted  to  him.  The  Gratitudine,  8 
commerce  between  ports  of  different  Bob.  Adm.  257;  Ylierboom  v,  Chap- 
States,  is  not  a  vessel  engaged  in  in-  man,  18  M.  &  W.  289 ;  Douglas  v. 
land  navigation,  within  the  meaning  of  Moody,  9  Mass.  648 ;  Giilett  v.  Ellis,  11 
the  act.    Moore  v.  American  Transp.  HI.  679. 

Co.  6  Mich.  868,  affirmed,  24  How.  1.  (c)  But  if  the  Toyage  is  broken  up, 
(6)  In  some  places  it  is  the  custom  he  cannot  sell  the  cargo  at  the  inter- 
to  consign  goods  to  the  master  for  sale  mediate  port  to  pay  ft>r  advances  to 
and  returns.  In  such  a  case  he  is  a  him  to  repair  the  ressel  for  a  new  voy- 
carrier  while  transporting  the  gopds,  a  age,  or  to  pay  seamen's  wages.  Watt 
factor  while  selling,  and  a  carrier  while  v.  Potter,  2  Mason,  77.  A  sale  without 
bringing  back  the  proceeds.  Stone  v,  necessity  is  invalid,  and  conreys  no 
Waitt,  81  Maine,  409;  The  Waldo,  rights  to  the  purchaser.  Freeman  v. 
Daveis,  161.  See  Moseley  v.  Lord,  2  East  India  Co.  6  B.  &  Aid.  617 ;  Morris 
Conn.  889 ;  Emery  v,  Hersey,  4  OreenL  v.  Robinson,  8  B.  &  C.  196 ;  Ewbank  v, 
407 ;  Kemp  v,  Cougbtiy,  11  Johns.  107 ;  Nutting,  7  C.  B.  797 ;  Arthur  o.  Scb. 
Williams  v.  Nichols,  18  Wend.  68;  Cassius,  2  Story,  81 ;  Pope  v.  Nickenon, 
Day  V.  Noble,  2  Pick.  616;  Smith  v.  8  Story,  504;  Dodge  v.  Union  Ins.  Co. 
Davenport,  84  Maine,  620.  Generally  17  Mass.  478 ;  Post  v.  Jones,  19  How. 
the  master  is  a  stranger  to  the  cargo  160;  Peters  v.  Ballistier,  8  Pick.  496b 
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8688  tlus  power  unless  the  necessity  for  ezercising  it  be  as 
argent  and  as  certain  as  the  necessity  must  be  which  justifies 
his  sale  of  the  ship.  And  for  this  purpose,  he  can  sell  only 
a  part  of  the  cargo ;  for  his  power  to  sell  this,  is  derived' 
from  the  necessity  of  selling  it  for  the  benefit  of  the  remain- 
der ;  and  if  he  -sells  the  whole  to  raise  funds,  they  can  thus 
be  raised  only  for  the  benefit  of  the  ship,  as  there  is  no  cargo 
left  to  be  benefited,  (d)  But  if  the  cargo  belongs  to  the 
owner  of  the  ship,  he  may  sell  the  whole  in  case  of  neces- 
sity, for  the  benefit  of  the  ship.  («)  And  if  in  a  foreign  port 
he  needs  funds  to  pay  the  officers  and  crew,  he  may  pledgo 
the  credit  of  the  owners  therefor  if  he  has  no  other  means ; 
but  the  lender  must  use  due  diligence  to  ascertain  the  noces* 
sity ;  and  whether  he  does  so  is  a  question  for  the  jury,  (ee) 

B.  —  Of  the  Seavnen. 

1.  Ov  IBM  Shifpivo  Abtioxab. 

The  United  States  statutes  require  every  vessel  bound  from 
a  home  port  to  a  foreign  port,  (/)  or,  if  it  be  of  fifty  tons  op 
more,  bound  from  a  port  in  one  State  to  a  port  in  any  other 
than  an  adjoining  State,  to  have  on  board  shipping  articles ; 
they  must  be  signed  by  every  seaman  on  board,  under  a  pen- 
alty of  twenty  dollars  for  every  one  who  does  not  sign,  and 
they  must  describe  accurately  the  voyage  for  which 

*  887  the  seaman  ships,  and  the  *  terms  on  which  he  ships,  (jf) 

This  is  one  of  the  many  provisions  which,  together 
with  many  usages,  indicate  that  the  law-merchant  regards 
seamen  as  needing  and  entitled  to  far  more  care  and  protec- 
tion than  persons  generally  employed  to  render  services  to 
others. 

It  is  one  of  the  effects  of  this  protection,  that,  in  constru- 
ing these  articles,  the  seaman  has  the  benefit  of  any  doubt  as 

(d)  The  Gratltndine,  8  Rob.  Adm.  (/)  A  teaman  shipping  in  a  foreign 
268 ;  Pope  v.  Ntckerson,  8  Story,  491 ;  port »  not  reqoired  by  statute  to  sign 
The  Packet,  8  Mason.  256 ;  The  Joshua  articles.  Oladding  v.  Constant,  Sprague, 
Barker,  Abbott^  Adm.    216;    United  78. 

Ins.  Co.  V.  Scotc,  1  Johns.  106;  Fon-  (g)  Act  1790,  c.  29, 1  U.  8.  Stats,  al 

taine  v.  Col.  Ins.  Co.  9  Johns.  29.  Large,  181.    See  The  Crusader,  Ware, 

(e)  Ross  V.  Ship  Active,  2  Wash.  C.  487;  Wolrerton  v,  Lacej,  18  Law 
C.  226.  Rep.  672;  The  Brig  OsceoU,  Olcott^ 

(m)  Steams  v.  Do^  12  Ghray,  482.        Adm.  469;  Plehl  o.  BaLchen,  id.  24. 
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to  their  meaning  or  obligation ;  (A)  and,  what  is  more,  if  they 
contain  indefinite  language,  or  unusual,  or  oppr^aeiye  Btipu-^ 
lations,  the  seaman  is  protected  against  them,  (t)  even  to 
the  extent  of  annulling  them. 

A  question  has  arisen,  whether  the  seamen  of  a  ship  in  a 
foreign  port,  will  be  there  protected  hj  the  courts,  against 
oppressiye  or  illegal  shipping  articles  made  in  their  home 
port.  The  answer  may  not  be  certain.  We  apprehend, 
however,  that  the  law-merchant  permits  this,  and  that  anj 
oourt  haying  cognizance  of  the  case,  might,  and  would  giye 
this  relief,  if  a  sufficient  case  were  clearly  made  out.  It 
might  be,  howeyer,  that  an  admiralty  court,  which  is  in  some 
respects  a  kind  of  international  court,  would  be  restrained 
by  the  comity  of  nations,  unless  requested  to  interfere  by  the 
resident  authority  of  the  foreign  nation.  (/) 

By  the  law-merchant,  seamen  have  certain  rights  and  liens 
with  respect  to  their  wages ;  and  *if  the  shipping  articles 
derogate  &om  these,  common-law  courts  do  not  gen- 
erally allow  *  much  force  to  the  articles,  (A)  and  ad-  *  888 
miralty  courts  none.  (I)  We  say  this,  although  an 
authority  as  high  as  Lord  Lyndhurstj  declared  that  he  knew 
no  principle  by  which  a  contract  entered  into  by  mariners,  is 
to  be  construed  differently  from  that  made  among*  other 
persons,  (m) 

{h)  The   Mmerrft,   1    Hagg.  Adm.  Leslie,  Abbott,  Adm.  184 ;  The  Infimts, 

865 ;    Wape   v.  Hemenwaj,   18  Law  id.  2C^ ;  GonzaleB  v.  Minor,  2  Wallace, 

Bep.  890.  C.  C.  848 ;  Hay  tr.  Brig  Bloomer,  U. 

(t)  TheJiiliana,2Dods.604;  Brown  S.  D.  C.  Mass.  1869;  Lynch  v.  Crow- 

9.  Lnll,  2    Snmner,  448 ;   Matem  v.  der,  12  Law  Rep.  856.    Generally  juria- 

Gibbs,  Spragne,  158.     In  the  High-  diction  will  be  exercised  when  the  roy- 

lander,    Sprague,    510,    it    is    said :  age  is  broken  up  at  a  port  of  this  coun- 

"  Whenever  an  unusnal  danse  is  in-  try :  The  Gazelle,  Sprague,  878 ;  The 

trodaced  into   the   shipping   articles.  Barque  Havana,  id.  402 ;  or  where  the 

impairing  the   rights  oi   seamen,  or  seaman  is  compelled  to  desert  on  ac- 

imposing  any  adcUtional  duties  or  ob-  count  of  cruel  treatment :  Weiberg  v, 

ligations  on  them,  two  conditions  are  Brig  St.  Oloff,  2  Pet.  Adm.  428.    So 

required:   1st,  That  the  seaman  had  in   case   of  a   deviation.     Moran  v. 

the  agreement  so  explained  to  him  that  Baudin,  2  Pet.  Adm.  415. 

he  ftdly  understood  its  meaning ;  and,  {k)  See  Buck  v,  Rawlinson,  1  Bro. 

2d,  That  a  reasonable  compensation  P.  C.  187 ;  Edwards  v.  Child,  2  Vem. 

was  given  him  for  the  renunciation  of  727 ;  Millot  v.  Lovett,  2  Dane,  Abr. 

the  right,  or  for  the  new  obligation  461 ;  Swift  v.  Clark,  15  Mass.  178. 

assumed."    See  aUo  Heard  v.  Sogers,  (/)  The  Juliana,  2  Dods.  604 ;  John- 

Sprague,    556 ;    Mayhew    v,    Terry,  son  v,  Sims,  1  Pet.  Adm.  215 ;  Brown 

Sprague,  584.  v.  Lifll,  2  Sumner,  448 ;  The  Cypress, 

{j)  As  to  the  assent  of  the  consul  1  Blatchf .  &  H.  Adm.  88. 

of  Uie  government  to  whidi  the  vessel  (m)  Jesse  v.  Rov,  4  Tyrw.  626,  1 

belongs  being  required,  see  Davis  v,  Cromp.  M.  &.  B.  816.    See  also  Cutter 
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A  master  may,  for  Bufficient  reasons,  promote  a  seaman,  or 
degrade  an  officer  or  seaman.  If  a  seaman  be  promoted,  he 
has  the  wages  of  his  new  office  ;  (n)  but  if  afterwards  de- 
graded for  incapacity,  he  can  recover  only  his  wages  as  a 
seaman  during  the  period  of  his  advancement,  (o) 

If  seamen  sail  without  any  shipping  articles,  they  are  en- 
titled by  statute  to  the  highest  rate  of  wages  paid  at  the 
place  at  which  they  ship,  within  the  preceding  ax  months, 
for  the  same  voyage.  (j9)  And  while  the  usual  rules  of  evi- 
dence and  construction  apply  to  shipping  articles,  a  seaman 
may  show  by  parol  any  wrongful  inducements,  or  false  repre- 
sentations, by  which  he  was  persuaded  to  sign  them,  and  he 
will  be  relieved  as  justice  may  require,  (j) 

2.  Or  THB  Waoxs  or  Sbahbit. 

Seamen  have  a  lien  for  their  wages  which  attaches  in  ad- 
miralty to  the  ship  and  the  freight,  and  to  all  the  proceeds 
thereof,  wherever  they  are,  if  within  the  reach  of  the 
court ;  (r)  and  whether  the  fund  is  entire  or  broken, 
*  339  or  partially  lost.  («)  This  *  lien  is  not  lost  by  the  re- 
ceipt of  an  order  from  the  master  for  wages,  (t)  or  of 
a  promissory  note,  (u)  unless  the  seaman  takes  it  witii  notice 
of  its  effect.  This  lien  belongs  to  fishermen  on  shares,  (v) 
and  to  aU  persons  serving  in  the  navigation  of  a  ship,  as 
pursers,  (w)    stewards,  (a?)  cooks,  (y)  ship-carpenters,  («) 

V,  Powell,  6  T.  R.  820;  Applebjr  v.  right  to  remove  it  ehould  anj'instal- 

Dodfl,  8  East,  800 ;  Webb  v.  JDucking-  ments  be  overdue.    It  was  Md,  that 

field,  18  Johns.  890.  the  seamen  had  a  lien  on  the  boiler, 

(n)  The  Providence,  1  Hagg.  Adm.  although  instahnents  were  un|mid  and 

891 ;  The  Gondolier,  8  id.  190 ;  Uicka  overdue. 

V,  Walker,  87  Eng.  L.  &  Eq.  542.  (s)  Pitman  v.  Hooper,  8  Sumner,  60, 

(o)  Wood  V  The  Nimrod,  Gilpin,  88.  286. 

(p)  Sut.  1790,  c.  29,  §  1,  1  U.  S.  (0  The  Eastern  Star,  Ware,  186. 

Stats,  at  Large,  181 ;  Stat.  1840,  c.  48,  (u)  The  Betsey  &  Bhoda,  Daveis, 

§  10,  5  U.  S.  Stats,  at  Large,  894.    See  112. 

Milligan  o.  The  B.  F.  Bruce,  1  Newb.  (v)  1818,  c.  2,  {  2,  8  U.  8.  Stats,  at 

Adm.  589.  Large,  2. 

(9)  Baker  v,  Corey,  29  Pick.  496;  (to)  Alleson  v.  Marsh,  2  Vent  181; 

The  Enterprise,  2  Curtis,  C.  C.  820 ;  The   Prince   George,  8  Hagg.  Adm. 

The  Cypress,  1  BUtchf.  &  H.  Adm.  876. 

88;  Page  v.  Sheffield,  2  Curtis,  C.  C.  (x)  Black  v.  Ship  Louisiana,  2  Pet 

877,  Sprague,  285.  Adm.  268;  Smith  v.  Sloop  Pekin,  Gil- 

(r)  Brown  v.  Lull,  2  Sumner,  448,  pin,  208. 

and  cases  passim.   In  the  Steamer  May  {y)  Turner's  case.  Ware,  88.     See 

Queen,  Sprague,  588,  a  boiler  was  put  Allen  v.  Hallet,  Abbott,  Adm.  578. 

into  a  steamer  by  the  makers,  under  (x)  Wheeler  o.  Thompson,  2  Strs. 

an  agreement  that  it  should  continue  707 ;  Creed  v.  Mallet,  Fortes.  281. 
their  property  until  paid  for,  with  a 
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deck  hands,  pilots,  engineers,  and  firemen  of  a  steamboat,  (a) 
or  even  a  woman,  if  she  renders  maritime  services ;  (()  and 
to  all  o£Boers  except  the  master.  (<r)  Also  to  persons  hired 
principally  for  th*eir  skill  as  wreckers,  who  are  also  required 
to  aid  in  the  management  of  the  vessel,  (d)  But  mere  lands- 
men on  board  have  no  lien,  as  barbers,  servants,  (e)  musi- 
cians, (/)  or  a  watchman,  or  keeper  in  port.  (^) 

This  lien  exists  against  the  government,  when  the  seamen 
are  employed  in  civil  purposes.  (A)  It  prevails  even  over  a 
bottomry  bond,  because  it  is  the  services  of  the  seamen, 
which,  by  bringing  the  vessel  into  port,  give  to  the  bottomry 
bond  any  value,  (i) 

If  the  ship  is  lost  before  the  completion  of  the  voyi^e, 
wages  are  due  to  the  last  port  of  delivery,  or  to  the  last  port 
of  arrival,  and  for  half  the  time  she  lies  in  that  port.  (/) 

Seamen  are  not  permitted  to  insure  their  wages,  (K)  or  to 
derive  any  benefit  from  an  insurance  by  the  owners,  either  on 
freight  or  ship.  (I)  But  advanced  wages  belong  to  the 
seamen,  ♦  whether  they  are  earned  by  subsequent  ser-  *  840 
vices  or  not.  (m)  It  is  a  maxim  of  the  law-merchant, 
that  freight  is  the  mother  of  wages,  (n)  This  rule  probably 
meant,  originally,  that  the  freight  which  the  ship  earned  is 
the  fund  from  which  the  owners  pay  their  seamen.  It  is 
now,  however,  a  rule  of  some  importance  in  determining 
whether  the  seamen  have  earned  their  wages  for  a  voyage. 

(a)  Vniflon  V.  The  Ohio,  Oapin,  606;    eood,  Qilpin»  1 ;  Gnham  v.  Hotkins, 
The  Steamer  Maj  Queen,  Sprague,    Olcott,  Adm.  224. 


68S.  (A)  See  The  St.  Jago  De  Cuba,  9 

ib)  The  Jane  &  Matilda,  1  Hagg.    Wheat.  409;  United  States  v.  Wilder, 
Aam.  187 ;   WoWerton  v,  Lacey,  18    8  Sumner,  808. 


Law  Reporter,  672;  Sageman  tr.  Sch.  li)  See  ante,  p.  288,  note  (a). 

Bruidjwine,  1  Newb.  Adm.  6.  (j)  Hooper  v.  Perlej,  11  Bum.  646; 

(c)  Am  the  mate :  The  Steamer  May  Pitman  v.  Hooper,  8  Sumner,  286. 

Queen,  Spragae,  688;  Bayly  v.  Grant,  {k)  The  Juliana,  2  Dods.  609;  Lo* 

1  Salk.  88 ;  Hook  v.  Moreton.  1  Ld.  cena  v,  Craufurd,  6  B.  &  P.  294;  Web- 

Raym.  897;  and  the  boatswain:   Al-  tier  v.  Be  Tastet,  7  T.  R.  167;  The 

leson  9.  Marsh,  2  Vent  181 ;  Ragg  v.  Neptune,  1  Hagg.  Adm.  289. 

King,  2  Stra.  868.  (7)  The  Lady   Durham,    8   Hagg. 

(/)  The  Sch.  Highlander,  Sprague,  Adm.  196;  M'Quirk  o.  Ship  Penelope, 

610.  2  Pet.  Adm.  276;  Icard  o.  Goold,  11 

(e)  Thackarey  v.  The  Fanner,  Gil-  Johns.  279. 


(/)  Trainer  v.  'Die  Superior,  Gilpin,       (n)  See  the  learned  argument  of 


pin,  684,  per  HoploMonj  J.  _  Im)  The  Mentor,  4  Mason,  102. 

614.  counsel  in  the  case  of  The  Niphoa, 

{g\  Phillipa  v.  The  Thomas  Scatter-    U.  S.  D.  C.  Mass.  18  Law  Reporter, 

266. 


^^ 
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While  seamen  are,  as  we  have  seeti)  regarded  very  kindly 
by  the  law-merchant,  and  are  protected  by  a  lien  which  over- 
rides all  others,  the  necessity  of  stimulating  the  sailors  to 
every  effort  which  may  make  the  voyage  sul^cessful,  has  made 
it  a  rule  of  the  law-merphant  tiiat  wages  are  earned  only 
when  the  freight  is  earned.  It  is,  however,  true,  that  wages 
are  earned  if  the  freight  either  is  or  might  be  earned ;  for  no 
special  contract  between  the  owner  and  the  freighter,  in  re- 
spect to  the  obligation  to  pay  freight,  has  any  effect  what- 
ever on  the  earning  of  wages,  (o) 

As  to  the  voyage  and  its  completion,  we  have  seen  tibat 
wages  are  earned  to  every  port  of  delivery  or  arrival,  although 
it  be  not  the  port  of  ultimate  destination.  A  voyage  may, 
however,  be  so  far  an  entire  voyage  outward  and  homeward, 
as  that  wages  are  not  earned  until  the  end  of  the  whole,  (jf) 

If  a  ship  be  wrecked,  and  the  seamen  stay  by  her  until  the 

last  moment,  and  make  every  effort  for  her  safety,  and 

enough  is  saved  to  pay  their  wages  or  any  part  thereof,  those 

wages  are  earned.  ( j)    Where  nothing  of  the  cargo  is  saved, 

this  would  be  in  contradiction  of  the  rule  that  freight  is  the 

mother  of  wages.    To  avoid  this,  it  has  been  said  that  they 

are  now  earned  by  way  of  salvage,  (r)     But  this  again 

*  841   would  contradict  the  more  important  rule,  *  that  all 

possible  efforts  for  the  safety  of  the  ship  and  cargo  are 

,  demanded  of  the  seamen  by  their  legal  duty ;  and  therefore 

they  cannot  earn  salvage.    We  prefer  to  say,  that  what  is 

then  paid  them  is  paid  as  wages.  («) 

(o)  Anonymous,  1  Pet.  Adm.  191,  (r)  The  Two  CatherineB,  2  Mason, 

note;  Pitman  v.  Hooper.  8  Sumner,  819;  Adams  v.  Brig  Sophia,  Gilpin, 

50,    286 ;   Blanchard   v.  Bucknam;  8  77 ;  Jursenson  o.  The  Snow  Catharina 

Greenl.  1.  Maria,  2  Pet.  Adm.  424 ;  The  Dawn, 

(p)  The   Lady   Durham,  .8    Hagg.  Daveis,  121;   Taylor   v.   Ship    Cato, 

Adm.  196:  Hemaman  v,  Bawden,  8  1  P^t.  Adm.  48;  Brackett  v.  The  Her- 

Burr.  1844;  Giles  v.  Brig  Cynthia,  1  cules,  Gilpin,  184 ;  Lewis  v.  The  Bliza- 

Pet.  Adm.  206 ;  Anonymous,  1  Pet  beth  &  Jane,  Ware,  41. 

Adm.  206.  (»)  The  Massasoit,  Sprague,  97;  The 

iq)  The  Two  Catherines,  2  Mason,  Reliance,  2  W.  Rob.  119;  The  Lady 

819 ;  Cartwell  v.  Ship  John  Taylor,  1  Durham,  8   Hagg.  Adm.  196.     The 

Newb.  Adm.  841 ;  The  Niphon,  U.  S.  law  seems  now  to  be  settled  by  the 

C.  C.  Mass.  18  Law  Rep.  266.    The  authorities  that  a  seaman  cannot  be  a 

better  opinion  seems  to  be  that  the  salvor  unless  his  contract  as  a  seaman 

right  of  the  seaman  in  such  a  case  can  be  considered  as  at  an  end.    See 

rests  upon  his  contract,  and  not  upon  antef  p.    817,    n.  {t).     The  practical 

salvage,  or  a   qucmtum   meruit.     The  distinctions  between   compensating  a 

.  Keptune,  1   Hagg.   Adm.  227;   The  seaman  as  such  or  as  a  salvor  are 

Massasoit,  Sprague,  97.  these.    If  as  a  salror,  he  most  aid  is 
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At  common  law  it  has  been  said,  that  if  the  ship  be  aban- 
doned for  an  original  unseaworthiness  before  any  freight  is 
earned,  no  wages  are  due.  (t)  This  conclusion  springs  also 
from  the  rule  that  freight  is  the  mother  of  wages.  But  ad- 
miralty would  not  permit  the  sailors  to  lose  their  wages  for 
the  fault  of  the  owner,  without  fault  on  their  part,  and  we 
doubt  whether  common  law  would  do  so  now.  («) 

8.    Ov  FbOTIBIOHB. 

Not  only  does  the  common  law,  by  the  general  principles 
of  contract,  require  the  owner  to  supply  the  ship  with  pro- 
visions of  due  quality  and  in  due  quantity,  (v)  but  statutes 
of  the  United  States  (tr)  intervene,  securing  this  supply  by  a 
penalty  of  a  day's  wages  extra  to  every  seaman,  for  every 
day  on  which  he  is  on  short  allowance,  (jzi)  But  for  this  pur- 
pose, the  necessity  of  short  allowance  must  spring  from  an 
insufficiency  of  the  original  supply,  and  not  from  any  acci 
dent  of  the  voyage,  or  its  extraordinary  length,  or  the  deliT 
ery  of  part  of  the  provisions  to  another  vessel  in  greatr  ^ 
want,  (y) 

*  The  statute  also  prescribes  the  quantity.    Every  *  842 
vessel  bound  on  a  voyage  across  the  Atlantic  Ocean, 
must  at  the  time  of  leaving  the  last  port  from  which  she 
sails,  (z)  have  on  board,  well  secured  under  deck,  at  least 

pnaerriiig  the  property,  and  li  entitled  ner  v.  The  New  Jeney,  1  Pet  Adm. 

to  compensation  from  the  proceeds  of  228. 

the  cai^  as  well  as  from  the  ship  and  (:r)  It  has  heen   hdd,  that   if  less 

frric^t.    If,  as  a  seaman  he  has  no  than  the  statute  quantity  of  all  the 

claim  on  the  cargo  for  wages,  and  is  three  articles  be  put  on  board,  and 

not  entitled  to  compensation  although  there  be  a  short  allowance  of  all,  triplt 

he  saves  some  of  it.    But  he  is  en-  extra  wages  are  to  be  given  for  eacl 

titled  to  compensation  if  any  part  of  day.     CoUins   v,   Wheeler,   Spraguc 

the  ship  and  freight  is  preserved,  al-  188. 

though  he  took  no  part  m  the  preser-  (^)  This  follows  from  the  rule  that 

▼ation,  if  he  was  not  in  £ault.    See  the  seaman  must  show  not  only  thai 

OMtt,  note  {q).  he  was  put  on  short  allowance,  but 

{t)  Eaken  v.  Thorn,  6  £sp.  6.    See  also  that  the  vessel  sailed  without  har* 

the  remarks  of  Kent,  C.  J.,  on  this  case  ing  on  board  the  stores  prescribed  In 

in  Hoyt  v.  Wildfire,  8  Johns.  618.  the  act.    The  Ship  Eliiabeth  v.  Rick* 

Ju)  See  Hindman  o.  Shaw,  2  Pet  ers,  2  Paine,  C.  C.  291 ;  Ferrara  v.  The 

m.  264^286.  Barque   Talent,    Crabbe,    218;    The 

(If)  The  Madonna  D'Idra,  1  Dods.  Barque  ChUde  Harold,  Oloott,  Adm. 

87;  DizoQ  v.  The  Cyras,  2  Pet  Adm.  276,  279;   Piehl  v.  Balchen,  OloottL 

407, 411.  Adm.  24. 

(»)  Act  of  1790,  c  29,  S  9, 1  U.  S.  (s)  See  The  Maiy  Paulina,  Spraguc 

Btata.  at  Larg^  181, 186.    See  Gard-  46. 
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sixty  gallons  of  water,  one  hundred  pounds  of  salted  flesh 
meat,  and  one  hundred  pounds  of  wholesome  ship  bread,  for 
every  person  on  board,  and  in  like  proportion  for  shorter  or 
longer  voyages,  (a)  It  has  been  determined  by  admiralty, 
that  a  deficiency  in  any  one  kind  of  provisions  is  not  com- 
pensated by  an  excess  in  any  other,  (()  nor  is  it  any  defence 
for  a  deficiency  in  bread  that  flour  is  given,  (c)  Perhaps  the 
master  has  in  every  port,  a  certain  discretion  in  substituting 
for  the  provisions  required  by  law,  where  they  cannot  be 
obtained  by  reasonable  exertions,  or  at  reasonable  cost,  other 
wholesome  and  abundant  food,  fully  equivalent  in  quantity 
and  in  quality  to  that  which  the  law  requires,  (d)  But  this 
is  not  certain ;  and  it  may  even  be  doubtful  whether  it  is  any 
excuse  for  the  want  of  the  provisions  required  by  the  stat- 
ute that  the  article  in  which  the  deficiency  occurred  could 
not  be  procured.  («)  What  is  a  proper  allowance  is  deter- 
mined by  the  navy  ration.  (/) 

4.  Garb  of  Sbamsn  iv  Siokitksb. 

It  is  provided  by  statute  that  the  ship  shall  be  provided 
with  a  suitable  chest  of  medicines,  in  good  condition,  put  up 
by  some  apothecary  of  known  reputation,  and  accompanied 
by  directions  for  administering  the  same,  (jf)  But  it  seems 
now  to  be  well  settled,  that  this  requirement  of  a  medicine- 
chest  is  no  substitution  (A)  for  the  general  require- 
*  848  ment  of  the  law-merchant,  *  which  obliges  every  mas* 
ter  or  owner  to  provide  suitable  care,  medicines,  and 
medical  treatment,  for  any  seaman  who  becomes  sick  or  in- 
jured in  the  discharge  of  his  duty,  at  home  or  abroad,  at  sea 


(a)  See  ante,  p.  841,  n.  (k^).  (/)  Mariners  v.  Ship  Washington, 

U))  The  Mary  Paulina,  SMBgue,  46 ;  1  Pet.  Adm.  219;  The  Mary,  Wara, 

Coleman  v.  Brig  Harriet,  JBee,  Adm.  460 ;  The  Mary  Paulina,  Bprague,  45 ; 

80.  Ship  Elizabeth  o.  Kickers,  2  Paine,  C. 

(c)  Foster  v.  Sampson,  Sprague,  182.  C.  &8. 

{d)  If  this  be  the  law  the  article  {g)  Act  of  1790,  c  29,  §  8, 1  U.  S. 

substituted  must  be  a  ftill  equivalent  Stats,  at  Large,  184.  Act  of  1^,  c  28, 

both  in  quantity  and  quality.     The  2  U.  S.  Suts.  at  Large,  880. 

Mary,  Ware,  464.  (A)  The  Forrest,  Ware,  420;  Lam- 

{e)  This  was  hdd  a  defence  in  Mar-  son  v.  Westcott,  1  Somner,  696  Appra.; 

iners  v.  Ship  Washington,  1  Pet.  Adm.  Reed  v.  Canfleld,  1  Sumner,  196 ;  naiv 

219.    But  not  in  Coleman  r.  Brig  Har-  den  v.  Grordon,  2  Mason,  641. 
rlet.  Bee,  Adm.  80.    See  also  Foster  v. 
Sampson,  Sprague,  182. 
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or  on  land ;  (%)  nnless  the  sickness  or  injiuy  be  caused  only 
by  the  fault  of  the  sailor.  (jT) 

6.  Of  trb  Bbtubn  ov  thb  Sbaxxk  to  this  Couittet. 

Onr  laws  carefully  guard  the  right  of  the  sailor  to  be 
brought  back  to  his  home,  and  protect  this  right  by  minute 
precautions.  The  master  must,  when  requested,  present  to 
the  Consul  or  Commercial  Agent  of  the  United  States,  at 
every  foreign  port,  (k)  shipping  articles,  and  a  shipping  list 
verified  by  his  oath ;  and  must  produce  before  the  boarding 
officer  who  boards  his  ship,  at  the  first  home  port  at  which 
he  arrives,  all  the  persons  named  therein,  or  account  for  their 
absence,  (f)  If  he  discharges  any  seaman  abroad,  with  his 
or  their  own  consent,  he  must  pay  to  our  consul  or  agent,  in 
addition  to  the  wages  due,  three  months'  wages ;  two  to  be 
paid  to  the  seaman,  and  one  remitted  to  the  treasury  of  the 
United  States,  to  form  a  fund  for  the  maintenance  of  Amer- 
ican seamen  abroad,  and  for  bringing  them  home,  (m)  But  this 
requirement  does  not  apply,  when  the  voyage  is  broken 
up  by  disaster,  (n)  The  ship  however  must  be  *  re-  *  844 
paired,  (o)  or  if  captured,  proper  efforts  must  be  made 

(t)  Harden  r.  Gordon,  2  Mason,  641 ;  Afiner  v,  Harbeck,  id.  546.    Th^  Aol 

Walton  V.  Ship  Neptune,  1  Pet.  Adm.  of  1866,  c.  127,  §  26, 11  U.  S.  SUts.  at 

142;   The  Forrest,   Ware,  420;    The  Large,  62,  makoB  it  obligatoiy  upon 

Brig  Geor^,  1  Sumner,  161 ;  Reed  v.  the  consul,  upon  the  application  of  any 

Caimeld,    id.    197 ;    Crapo   v.    Alien,  seaman  for  a  discharge,  if  he  is  entitled 

Spragae,  184 ;  Knight  v.  Parsons,  id.  to  it,  to  discharge  him,  and  to  require 

279 ;   Croncher  v.  Oakman,  8  Allen,  the  three  mon&s'  extra  wages,  as  pro- 

186 ;  Brown  v.  Overton,  Sprague,  462 ;  vided  in  the  Act  of  1808,  c.  9,  unless 

Freeman  v.  Baker,  1  Blatohf.  &  H.  the  consul  is  satisfied  that  the  contract 

Adm.  882.  has  expired,  or  the  voTage  been  pro- 

{ /)  Johnson  v.  Huckins,  Sprague,  67.  tracted  bv  circumstances  beyond  the 

{i)  Act  of  1840,  c.  48,  S  8,  6  U.  8.  control  of  the  master,  without  any  de- 
Stats,  at  Large,  896.  sign  to  Tiolate  the  articles  of  shipment, 

(/)  Act  of  1808,  c.  9,  2  U.  8.  State,  in  which  case  he  may  discharge  the 

at  Large,  208.   See  United  States  v.  seaman  without   exacting   the   addi- 

Hatch,  1  Paine,  C.  C.  886.  tional  pay. 

(*ii)  Act  of  1808,  c.  9,  §  8,  2  U.  8.  (n)  The  Dawn,  Ware,  486,  Dareis^ 

Stats,  at  Large,  208.     See  Neyitt  tr.  121;  Henop  v.  Tucker,  2  Fame  C.  C. 

Clarke,  Olcott,  Adm.  816.    The  Act  161:  The  Sarat<wa,  2  Oallis.  181.    See 

of  1840,  c.  48,  §  6,  6  U.  8.  Stats,  at  Dodge  v.  Union  fiis.  Co.  17  Mass.  471 ; 

Large,  896,  allows  a  consul,  upon  the  Brown  v.  The  Lidependence,  Crabbe, 

application  of  both  the  master  and  the  64.  This  is  now  so  proTided  by  statute 

mariner,  to  discharge  such  mariner,  if  in  the  case  of  wrecked  or  stranded  rei- 

he  thinks  it  expedient,  without  requir-  sels,  or  where  they  are  condemned  aa 

ing  the  pajrment  of  the  three  months'  unfit  for  serrice.    Act  of  1866,  c.  127, 

wages.    See  Lamb  v.  Briard,  Abbott,  {  26, 11  U.  8.  Stats,  at  Large,  62. 

Adm.  867;   The   Atlantic,   id.   461;  (o)  Pool  o.  Welsh,  Gilpin,  198;  The 
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to  obtain  restoration,  and  the  seamen  may  hold  on  a  reason- 
able time  for  this  purpose,  and  if  discharged  before  this  time 
expires,  they  may  claim  their  extra  wages.  ( j?)  K  the  sea- 
man is  discharged  abroad,  without  his  consent,  and  without 
adequate  cause,  on  his  return  home  he  recovers  full  indem- 
nity for  his  time  lost  or  expenses  mcurred  by  reason  of  such 
discharge.  (;)  But  our  consuls  and  commercial  agents  may 
authorize  the  discharge  of  a  seaman,  for  disobedience  or 
other  misconduct,  or  for  disabiKty  by  his  own  fault,  all  of  an 
extreme  degree,  (r)  and  then  the  seaman  forfeits  all  future 
wages.  If  he  leaves  or  even  deserts  the  ship  from  the  actual 
cruelty  of  the  master,  or  his  violation  of  the  articles,  or  the 
anseaworthiness  of  the  ship,  the  consul  or  agent  may  dis- 
charge him,  and  allow  him  his  three  months'  wages.  («) 
They  may  also  send  our  seamen  home  in  other  ships,  which 
are  bound  to  take  them,  and  to  demand  therefor  not  more 
than  ten  dollars  for  each  man ;  and  the  sailor  so  sent  must 
work  and  obey  as  if  originally  shipped  in  that  vessel,  (t)  If 
a  master  discharges  a  seaman  without  his  consent,  or  without 
good  cause,  in  a  foreign  port,  he  is  liable  to  a  fine  of  five  hun- 
dred dollars,  or  six  months  imprisonment ;  (u)  and  the  seaman 
may  recover  full  indemnity  for  his  time  lost  and  eiq)ense8 
incurred,  (r) 

Dawn,  Ware,  486 ;  Wells  v,  Meldnin,  son  v.  Coombs,  Ware,  70 ;  Thorne  v, 

1  Blatchf.  &  H.  Adm.  842.  White,  1  Pet.  Adm.  176 ;  Relf  v.  The 

(p)   The    Saratoga,  2   Gallis.  164;  Maria,  id.  186;  Black  v.  The  Louis- 
Emerson  V.  Rowland,  1  Mason,  46.  iana,  2  id.  268 ;  Ome  o.  Townsend,  4 

iq)  In  some  cases  wages  up  to  the  Mason,  648 ;    Whitton  v.  Brig  Com- 

fucoessM  termination  of  the  vojage  merce,    1    Pet.   Adm.    164;    Atkjns 

hare  been  allowed,  in  others  wages  up  v.    Burrows,    id.    248 ;   The   Nimrod, 

to  the  return  of  the  seaman  to  the  Ware,  9. 

country  where  he  originallj  shipped,  {s)  Act  of  1840,  c.  48,  6  U.  S.  Stats, 

without  reference  to  the  termination  at  Large,  896. 

of  the  Toyage.    In  every  case  a  com-  {t)  Act  of  1808,  a  9,  §  4,  2  U.  S. 

pensation   is   intended   to   be   made.  Stats,  at  Large,  204.    See  Matthews 

which  shall  be  a  complete  indemnity  v.  Offley,  8  Sumner,  116. 

for  the  wrong  done.    Emerson  v.  How-  (u)  Stat.  1826,  c.  66,  {  10,  4  U.  S. 

land,  1  Mason,  68,  and  cases  cited;  Stats,    at   Large,    117.     See    United 

The  Union,  1  Blatchf.  &  H.  Adm.  646 ;  States  v.  Netcher,  1  Story,  807 ;  United 

FarreU  V.  French,  id.  276 ;  The  Maria,  States    v.    Buggies,    6   Mason,    192; 

id.  881;  The  Hibemia,  Sprague,  78;  United   States    v.  CofSin,  1    Sumner, 

Sheffield  v.  Page,  id.  286;  Crapo  v.  894;  United  States  u.  Loot,  Spragno, 

Allen,  id.  184.  811. 

(r)  Act  of  1808,  c.  9,  §  1,  2  U.  S.  (v)  See  anU.  note  (9). 
Btats.  at  Large,  203.    See  Hutchin- 
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*6.    Of  thb  Pukisbmsnt  ov  Sbaxsk.  *346 

The  disobedience  or  misconduct  of  seamen  must  be  pun- 
ishable bj  the  master  or  ofiScers  with  great  severity  if  need  be, 
from  the  necessity  of  preserving  discipline,  on  whicli  the 
safety  of  life  and  property  depend  (w)  Mere  incompetency 
is  no  justification  for  the  infliction  of  punishment.  (2;)  For^ 
merly  there  was  no  limit,  either  to  the  necessity  or  severity 
of  punishment,  except  the  responsibility  of  the  person  in- 
flicting it,  criminally,  (y)  and  in  damages  to  the  seamen.  (2) 
Now,  however,  flogging  is  prohibited  by  law.  (a)  But  this 
has  been  held  by  the  courts  not  to  apply  to  such  immediate 
punishment,  as  is  inflicted  upon  an  emergency,  by  a  blow 
with  the  hand,  or  with  a  stick,  or  a  rope,  to  produce  imme- 
diate obedience ;  the  statute  being  intended  to  apply  only  to 
deliberate  flogging,  by  way  of  punishment.  (J) 

The  punishments  now  usually  resorted  to,  are  forfeiture  of 
wages,  (e)  irons,  (d)  confinement  on  board,  («)  imprisonment 
on  shore,  (/)  bard  labor,  or  those  of  a  similar  descrip- 
tion. 

(w)  Thorne  v.  White,  1  Pet  Adm.  catue  and  malice.    United  States  v. 

16S ;  Gardner  v,  Bibbins,  1  Blatchf.  &  Cutler,  tupra.     Although  flogging  if 

H.  Adm.  866 ;  United  States  v.  Free-  now  abolished,  it  is  not  a  cruel  and 

man,  4  Mason,  612 ;  United  States  v.  unusual  punishment  within  the  mean- 

Borden,  Sprague,  874.  ing  of  the  third  section  of  the  Act  of 

(x)  Pajne  v.  Alien,  Sprague,  804.  1886.    United  States  v.  Collins,  2  Cur- 

[y)  Act  of  1825,  c.  66,  f  22,  4  U.  S.  tis,  C.  C.  194. 

State,  at  Large,  122;  Act  of  1886,  c.  (6)  Charge  to  the  Grand  Jury,  1 

40,  I  8,  4  U.  S.  State,  at  Large,  776.  Curtis,  C.  C.  609;   United  States  v. 

See  United  States  0.  Gnish,  6  Mason,  Cutler,  1  Curtis,  C.  C.  601 ;  Shorey  v. 

290 ;  United  States  v.  Hunt,  2  Story,  Rennell,  Sprague,  407. 

120;  United  Stetes  v.  Cutler,  1  Curtis,  (c)  Relf  v.  Ship  Maria,  1  Pet.  Adm. 

C.  C.  601;    United    States  v.  Alden,  186 :  Buck  v.  Lane,  12  S.  &  R.  266. 

Sprague,  95 ;  United  States  v.  Winn,  8  (a)  Turner's  case,  Ware,  88 ;    Ma- 

Sumner,  209 ;  United  States  v.  Smsll,  comber  t;.  Thompson,  1   Sumner,  889 ; 

2  Curtis,  C.  C.  241.  Sampson  v.  Smith,  16  Mass.  869;  Sho- 

(z)  Sliorey  v.  Hennell,  Sprague,  407 ;  rey  v.  Rennell,  Sprague,  407. 


Forbes  v.  Parsons,  Crabbe,  282 ;  Samp-        It)  U.  S.  v.  Alden,  Sprague,  95. 

-■-'--     -"    -   -  (nin-  -         .      .   . 

Lewis,  Ware,  61, 8  Mason,  608;  Thomas    82,  the  legality  of  imprisoning  seamen 


SOD  V.  Smith,  15  Mass.  866 ;  Jenks  v,        \f)  In  Wilson  v.  The  Mary,  Gilpin, 


p.  Lane,  2  Sumner,  1 ;  Morris  tr.  Cor-  in  foreign  jails  was  doubted,  unless  the 

nell,  Sprague,  62.  necessity  for  it  was  veiy  strong.    See 

(a)  Act  of  1860,  c.  80,  9  U.  S.  Stete.  also  United  Hutes  v.  Ruggles,  5Mason, 

at  Large,  516;  See  United  States  17.  192;  The  Nimrod,  Ware,  18;  Jay  v. 

Cutler,  1  Curtis,  C.  C.  501;  Payne  v.  Almy,  1  Woodb.  &  M.  262;  Wope  v, 

Allen,  Sprague,  804.    The  Act  of  1860  Hemenway,    Sprague,    800,   afflimed, 

b  not  a  penal  law,  and  no  indictment  can  Snow  v.  Wope,  2  Curtis,  C.  C.  801; 

be  framed  upon  it.    But  it  has  an  im-  Gardner  v.  Bibbins,   1  Blatchf.  &  H. 

portant  bearing  upon  the  Act  of  1886,  Adm.  866.    "  Whenerer  a  master  of  a 

m  regard  to  the  question  of  juatiflaUe  ship  thinks  it  necessary  to  cause  anj 
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*846  *7.    Dbbbbtiov. 

Desertion  is  an  offenoe  which  must  be  prevented  if  possi- 
ble, for  the  obvious  reason  that  it  might  leave  the  ship  and 
cargo  abandoned,  and  given  up  to  destruction,  at  anj  place 
or  time.  (^)  It  is  distinguished  by  the  law-merchant  from 
mere  absence  without  leave,  by  the  intention  not  to  re- 
turn. (A)  Nor  is  such  absence  without  intent  to  return 
desertion,  in  the  sense  in  which  that  crime  subjects  to 
punishment,  when  the  vessel  is  left  for  a  fully  sufficient 
cause ;  (t)  and  this  may  be  cruelty,  (/)  unseawortliiness  of 
the  ship  (A?)  in  respect  to  provisions,  (l)  or  otherwise,  or  a 
change  of  the  voyage  without  the  consent  of  the  sea- 
men, (m) 

By  the  statute,  desertion  is  absence  from  the  ship  for 

of  hiB  crew  to  be  confined  in  a  foreign  to  complain  of   ill  treatment  is  not 

Jail,  he  on^ht  to  pay  some  regard  to  desertion.    Freeman  v.  Baker,  Blatch£ 

their  condition  and   treatment  there,  &  H.  Adm.  872;   Hart  v.  Bris  Otis, 

and  should,  from  personal  examination,  Crabbe,  62.    See  the  Act  of  1840,  c.  48, 

or,  at  least,  through  a  reliable  agent,  §  16,  6.11.  8.  Stats,  at  Large,  SM,  lud 

see  that  they  are  such  as  humanity  the    following    cases    decided    under 

requires."    Shorey  v,  Rennell,  Spragne,  it.     Morris  v.  Cornell,  Sprague,  66 ; 

411.    The  eleventh  section  of  the  Act  Knowlton  v.  Boss,  id.  168 ;  Jordan  v. 

of  1840,  c.  48,  6  XT.  S.  Suts.  at  Large,  Williams,  1  Curtis,  C.  C.  69. 
896,  makes  it  "  the  duty  of  consuls        (i)  If,  during  a  coiliaion  between  two 

and    commercial    agents   to   reclaim  vessels,  a  seaman,  under  the  impression 

deserters  and  diacountenanoe  insubor-  that  his  own  vessel  is  sinking,  jumps 

dination     by    every     means     within  on  board  the  other,  he  is  not  ffuilty  of 

their   power ;   and    where   the    local  desertion.    Hanson  tr.  Rowell,  Sprague, 

authorities  can  be  usefully  employed  117. 

for  that  purpose,  to  lend  their  aid  and        {J)  The  Minerva,  1    Hagg.   Adm. 

use  their  exertions  to  that  end  in  the  868 ;  Prince  Edward  v.  Tievellick,  4 

most  efTectual  manner."    This  act  has  EUis  &  B.  69 ;  Ward  r.  Ames,  9  Johns, 

been  construed  as  relieving  the  mas-  188 ;  Relf  v.  Ship  Maria,  1  Pet  Adm. 

tar    from    the    consequences    of    an  198 ;  Steele  v.  Thatcher,  Ware,  94. 
imprisonment  by  the  consul.    Jordon        {k)  Savary  v.  Clements,  8  Gray,  166; 

V.  Williams,  1  Curtis,  C.  C.  80;  Tin-  Bray  v.  Ship  Atlanta,  Bee,  Adm.  48; 

gle  V.  Tucker,  Abbott  Adm.  619.    If  Bucker  v,  Elerkgeter,  Abbott,  Adm. 

the  consul  is  absent,  his  clerk  or  assist-  402. 

ant  has  no  power  to  procure  the  inter-        (/)  If  no  provisions  are  Aimished,  a 

position  of  the  local  anthorities.    Snow  desertion  is  justifiable.    The  Castalia, 

V.  Wope,  2  Curtis,  C.  C.  801.  1  Hagg.    Adm.    69;   Dixon   v.    Ship 

(^)  The  master  may  inflict  reasonable  Cyrus,  2  Pet.  Adm.  407.    To  justii^ 

punishment  for  the  ofienoe  of  deser-  a  desertion  on  account  of  bad  provi* 

tion.    Per  Spragw,  J.,  in  the  United  sions,  it  must  be  shown  that  the  food  is 

States  V.  Alden,  Sprague,  96,  96.  not  merely  not  of  the  best,  but  posi- 

{h)  Cloutman  v.  Tunison,  1  Sumner,  tively  bad,  and  unfit  for  the  support  of 

876 ;  Cofitn  v.  Jenkins,  8  Story,  108 ;  the  crew.    Ulary  v.  Ship  Wasbmgton, 

Spencer  v.  Eustis,  21  Maine,  619 ;  Bng  Crabbe,  204. 

Cadmus  v.  Mathews,  2  Paine,  C.  C.        (m)  The  Cambridge,  2  Hagg.  Adm. 

229 ;  Ship  Union  v.  Jansen,  2  Paine,  C.  248 ;   Moran  v,  Baudin,  2  Pet.  Adm. 

C.  277.   Going  on  shore  at  a  foreign  416 ;  Ingraham  o.  Albee,  Blatchf.  4b  H. 

port,  against  orders,  to  see  the  consul  Adm.  289 ;  United  Statce  v.  Mutthawti 
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more  *  than  forty-eight  hours  without  leave,  (n)  But  *  347 
itnder  the  statute  of  1790,  it  must  be  a  continued 
absence  for  forty-eight  successive  hours ;  and  there  must  be 
an  exact  entry  of  the  facts  and  circumstances,  made  in  the 
log-book  at  the  time,  (o)  Although  there  may  not  be  a  statu** 
tory  desertion,  still  there  may  be  a  desertion  according  to  the 
maritime  law.  (^)  And  although  by  this  law  desertion  gener- 
ally works  a  forfeiture  of  wages,  (9)  yet  the  court  is  not  ob- 
liged to  pronounce  an  entire  forfeiture  in  all  cases,  but  may 
take  into  consideration  palliating  circumstances  not  amounting 
to  an  excuse,  (r)  A  desertion  of  a  part  of  the  crew  must 
make  the  duties  of  the  remainder  more  burdensome ;  but  it 
does  not  diminish  their  duty  to  perform  their  obligations  to 
the  extent  of  their  ability.  («) 

It  may  be  added,  that  officers,  or  mates,  as  they  are  com- 
monly called,  although  distinguished  from  the  seamen  in 
important  respects,  not  only  by  usage,  but  by  the  statutes, 
are  for  the  most  part  regarded  as  seamen. 

2  Sumner,  470 ;  The  Mary  Ann,  Abbott,  Beaman,  and  hia  interest  in  the  cargo* 

Adm.  270.  are  forfeited  to  the  uae  of  the  United 

(fi)  Act  of  1790,  c.  29,  §  6, 1  U.  S.  Sutes,   and    are    to    be    paid    over 

8tatB.  at  Large,  133.    This  section  pro-  to  the   collector  of  the   port   where 

Tides,  that  if  the  seaman  absents  himself  the  crew  are  to  be  accounted  for.    The 

without    permission,  and     an    entry  owners  of  the  ressel  may  deduct  any 

thereof  is  made  in  the  log-book,  if  he  expenses  they  have  necessarily  incurred 

returns    to    duty    within    forty-eight  in  consequence  of  such  desertion,  and 

hours,  he  forfeits  three  days'  pay  for  money  actually  paid,  or  goods  at  a  fair 

eveiy  day  he  is  absent,  and  if  absent  price  supplied,  or  expenses  incurred  to 

for  a  longer  time,  he  forfeits  all  wages  or  for  sucn  seamen, 

due,  all   his   property   on    board,  or  (0)  Cloutman  v.  Tunison,  1  Sunmer, 

lodged  in  any  store  at  the  time  of  the  881 ;    The   Hercules,    Sprague,    684 ; 

desertion,  to  the  use  of  the  owners  of  Diary  v.  Ship   Washington,    Crabbe, 

the  ship,  and  pays  them  sll  damages  204 ;  The  Rovena,  Ware,  818 ;  Spen- 

they  may  sustam  by  being  obliged  to  cer   v.    Eustis,    21  Maine,  619 ;  The 

hire  other   seamen.    This    has   been  Cadmus,  Blatchf.  ft  H.  Adm.  189. 

materially  changed  by  the  26th  section  (p)  Cloutman  v.  Tunison,  1  Sumner, 

of  the  Act  of  1856,  c.  127,  11  U.  S.  880;  Coffin  o.  Jenkins,  8  Story,  108; 

Stats,  at  Large,  62,  which  provides.  Ship  Union  v,  Jansen,  2  Paine,  C.  C. 

that  in  the  case  of  a  desertion  in  a  for-  277 ;  The  Rovena,  Ware,  809. 

eign  country,  the  fact  and  date  thereof  {q)  Cloutman  v.  Tunison,  1  Sumner, 

shall  be  noted  by  the  commander  on  878 ;  Coffin  v.  Jenkins,  8  Story,  108 ; 

the  list  of  the  crew,  and  the  same  shall  Spencer  v.  Eustis,  21  Maine,  619 ;  The 

be  officially  authenticated  at  the  first  Brig  Cadmus  v.  Matthews,  2  Paine,  C. 

port  or  place  of  consulate,  or  commer-  C.  '22Q. 

dal  agency,  visited  after  such  deser-  (r)  Lovrein  v.  Thompson,  Sprague, 

tion;  and  if  no  such  place  is  visited,  or  866;  Swain  9.  HowIanoL  id.  4^;  Gif- 

if  the  desertion  occuired  in  this  coun-  ford  v,  KoUoch,  19  Law  Reoorter,  21. 

try,  the  time  and  place  shall  be  offi-  {a)  Harris  v.  Watson,    Peake,  Cat* 

dally  authenticated  before  a  notary-  72;   Harris   v.    Carter,  8  Ellis  ft  B. 

public  immediately  at  the  first  port  or  659 ;  The  Araminta,  1  Spinks,  Adm* 

place  where  such  vessel  shall  arrire after  224. 
focb  desertion.    The  wages  of  the 
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•  848  *  C.  —  0/  Pilots. 

The  office  of  a  pilot  is  one  of  bo  much  importance,  that 
his  appointment,  his  duties,  and  his  rights,  aie  now  regulated 
by  law  in  most  civilized  countries.  With  us,  an  act  of  Con- 
gress authorizes  the  several  States  to  make  their  own  pilotage 
laws.  (0 

Any  person  may  undertake  to  guide  either  his  own  or  any 
other  vessel  anywhere,  and  may  make  a  valid  contract  for 
that  purpose.  But  one  who  renders  such  services  without  a 
commission,  or,  as  it  is  technically  termed,  ^^  a  branch,''  can- 
not claim  the  compensation  provided  by  law  for  pilotage. 
And  if  he  falsely  pretends  to  have  such  commission  or 
branch,  he  is  liable  criminally;  and  also  in  damages,  for 
losses  or  injuries  resulting  from  his  falsehood.  If  a  regular 
pilot  offers,  and  is  ready  to  pilot  a  vessel  into  or  out  of  a 
harbor,  the  ship  may  refuse ;  but  must  then  pay  the  pilotage 
fees  due  by  law  in  that  case,  (u)  which  are  usually  half  the 
regular  pilotage  fees. 

By  the  general  law-merchant,  a  commissioned  pilot,  as  soon 
as  he  stands  on  the  deck,  has  the  control  of  the  ship  ;  nor  is 
the  master  responsible  for  an  accident  which  then  happens,  (v) 
But  his  powers  do  not  wholly  supersede  the  master's ;  for  the 
master  not  only  may,  but  should,  observe  the  pilot,  and  if  he 
be  obviously  incompetent,  disregard  his  commands,  and  dis- 
possess him  of  his  authority,  (w^ 

The    pilot   is  always  in  law  the  servant  of  the    owner, 

(0  Act  of  1789,  c.  9,  §  4,  1  U.  8.  64 ;  Commonwealth  v.  Ricketson,  5  Met. 

Btati.  at  Large,  54.    By  the  Act  of  412;  Smith  r.  Swift,  8  id.  829;  Hunt  v. 

1887,  c.  22,  5  U.  S.  Stats,  at  Lar^,  CarUsle,  1  Gray,  267. 
158,  the  master  of  any  vessel  commg        {v)  See  Snell  v.  Rich,  1  Johns,  805; 

mto  or  going  out  of  any  port  situate  Aldrich  v.  Simmons,  1    Stark.    214; 

upon  waters  which  are  the  boundary  Bowcher  v.  Noidstrom,  1  Taunt.  568 ; 

between  two  States,  ma^  employ  a  Yates  v.  Brown,  8  Pick.  24 ;  Denison 

?ilot  duly  Uoensed  by  either  State,  v.  Seymour,  9  Wend.  9. 
*he  United  Sutes  Courts  have  con-  {w)  The  Duke  of  Manchester,  2  W. 
current  jurisdiction  with  the  State  Rob.  480,  affirmed  on  appeal,  ^hersby 
eourts  over  pilotage  suits.  Hobart  v.  v.  Hibbert,  6  Moore,  P,  C.  90;  The 
Drogan,  10  Pet.  108.  The  grant  to  Christiana,  7  Notes  of  Cases,  2;  Ham- 
Congress  of  the  power  to  regulate  mond  v.  Rogers,  7  Moore,  P.  C.  160 ; 
commerce  did  not  deprive  the  States  The  Joseph  Harvey,  1  Rob,  Adm.  811. 
of  the  power  to  regulate  pilots.  Coo-  See  1  Pafsons'  Mar.  Law,  488,  n.  1, 
ley  V,  The  Board  of  Wardens,  12  How.  for  a  full  consideration  of'  the  question 
299.  of  the  respective  rights  and  duties  of 
(tt)  Nickerson  v.  Mason,  18  Wend,  the  pilot  and  master. 
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and  the  *  owner  is,  in  general,  responsible  for  injuries  *  849 
resulting  from  the  pilot's  default,  (so)  This,  however, 
would  not  be  the  case  if  the  owner  were  obliged  by  the  law 
of  the  place  to  take  the  pilot  on  board ;  and  although  the 
law  seems  settled  in  England,  (y)  yet  it  is  uncertain,  in  this 
country,  (z)  whether  the  pilotage  statutes  create  such  a  com- 
pulsion as  to  exonerate  the  owner. 

If  a  ship  neglects  or  refuses  to  take  a  pilot,  when  it  may 
and  should,  and  the  cargo  is  injured  thereby,  the  owners  are 
responsible  to  the  shippers; (a)  and  pilots  are  always  an- 
swerable personally  for  their  own  negligence  or  default,  (b} 

ix)  Attorney-Genend  9.  Case,  8  Price,  &  Eq.  680 ;  The  liaria,  1  W.  Bob.  96 ; 

S02 ;  The  Neptune,  1  Dods.  467 ;  The  The  Agrioola,  2  W.  Rob.  10. 

Cuolns,  8  CurtU,  C.  C.  69;  The  Bark  [t)  In  The  Carolns,  2  Curtia,  C.  C. 

Lottj,  Olcott,  Adm.  829 ;  The  Julia  69,  Mr.  thistice  Curtis  aaid,  if  the  Tea- 

BL  Mallock,  Spragoe,  689 ;  Smith  v,  ael  had  been  homeward  bound,  ao  that 

The  Creole,  2  Wallace,  C.  C.  486.  the  master  would  have  been  obliged  to 

(jr)  Bpr  statute  in  England  no  owner  or  have  taken  the  first  pilot  that  offered, 

master  la  liable  for  any  loss  or  damage  or  hare  paid  ftill  pilotage,  that  the  own- 

which  shall  happen  by  reason  of  any  ers  would  not  be  liable  for  a  collision, 

neglect,  inoompeten<7,  or  incapacity  This  is  opposed  to  the  opinion  of  Mr. 

of  any  licensed  pilot,  in  charge  of  the  Justice  Story,  Story  on  Agency^  466  a, 

ressel  in  pursuance  of  the  provisions  of  note  1,  and  to  a  dictum  of  drier,  3., 

the  act.   But  this  act  does  not  extend  to  in  Smith  v.  The  Creole,  2  Wallace,  C. 

ports  in  relation  to  which  special  provi-  C.  486.    The  point  has  not  yet  been 

sions  have  been  made  in  any  particular  decided.    In  the  Bark  Lotty,  Olcott, 

act  or  acts  of  parliament.    This  would  Adm.  829,  it  was  contended,  that  the 

exclude  the  ports   of  Liverpool   and  exemption  from  liability  continued  after 

Newcastle,  the  acts  relating  to  which  the  vessel  was  moored  to  tlie  wharf  hy 

provide,  as    do   ours,  that  a  master  the  pilot    But  the  court  decided  other- 

ahaU  take  a  pUot  on  board,  or  pay  pilot-  wise. 

age.    This  is  construed  in  England  to  '     (a)  M'Millan  v.  Union  Ins.  Co.  1 

be  such  compulsion  as  to  exonerate  Bice,  248;  Keeler  v.  Fireman's  Ins. 

the  owner  or  master  for  the  acts  of  the  Co.  8  Hill,  260 ;  The  William,  6  Bob. 

pilot.    Carmthersv.  Sydebotham,  4M.  Adm.  816. 

4  S.  77;  Bodrigues  v.  Melhuish,  10  (6)  Yates  p.  Brown,  8  Pick.  24 ;  Heri^ 

Ezoh.  110;  The  Montreal,  24  Eng.  L.  dia  v.  Ayrea,  12  id.  884;  Lawaon  9. 

Domlin,  9  C  B.  64. 
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•  860  ♦  CHAPTER  XVH. 

OF  THE  LAW  OF  MARINE  INSUBANCK 

SECTION  L 

OF  THE  CONTRAOT. 

A.  —  What  thU  contract  is. 

By  this  contract  the  insurer  undertakes  to  indemnify  the 
insured  against  loss  on  maritinie  property,  arising  from  mari- 
time perils,  on  a  certain  voyage,  or  during  a  certain  period ; 
the  property,  the  perils,  and  the  period,  all  being  defined,  in 
part  by  the  instrument  of  agreement,  and  in  part  by  the  law. 
The  language  of  policies  and  the  statements  and  answers  to 
questions  are  construed  in  the  usual  and  popular  sense  of  the 
words  used,  (a)  If  there  be  an  ambiguity  in  restrictions  or 
permissions,  they  are  to  be  construed  favorably  to  the  in- 
sured, (oa)  And  accompanying  circumstances,  and  the  usage 
of  the  business  in  which  a  ship  is  employed,  may  help  to  con- 
strue ambiguous  words,  (oi) 

This  agreement  is  generally  in  writing ;  and  the  written 
instrument  is  called  ^*a  Policy  of  Insurance."  But  it  need 
not  be  in  writing,  (a<?)  unless  the  act  of  incorporation  of  the 
insurers  requires  it  to  be  so.  (i)  It  may  be  oral  only,  or  it 
may  be  made  by  an  agreement  to  insure,  entered  and  sub- 

(a)  Bipley  v.  Mtxia,  Ins.  Co.  80  N.  13m  F.  Ins.  Co.  18  Barb.  69,  19  N.  T. 

Y.  186.  805 ;  Sanborn  v.  Fireman's  Ins.  Co.  16 

{aa)  Hoffman  v.  iEtna  Ins.  Co.  82  N.  Gray,  000 ;  Smith  v,  Odlin,  4  Yeates, 

Y.  406.  468 ;  Hamilton  v,  Lycoming  Ins.  Co.  6 

{ab)  New  York  Belting  Co.  r.  Wash-  Barr,  889.    But  see  Real  JBsUte  Ins. 

ington  Ins.  Co.  10  Bosw.  428.     See  Co.  v.  Roessle,  1  Gray,  886. 

the  same  principle  applied  to  insurance  (6)  CockeriU  v.  Cincinnati  Ins.  Co. 

on  a  builmng.    New  x  ork,  &c.  v.  Ham-  16  Ohio,  148 ;  Courtnay  v.  Miss.  Ins. 

Uton  Ins.  Co.  10  Bosw.  687.  Co.  12  La.  288;  Berthoud  0.  Adantio 

(dc)  Union  Ins.  Co.  v.  Commercial  Ins.  Co.  18  La.  589 ;  Flint  v.  Ohio  Ins. 

Ins.  Co.  2  Curtis,  C.  C.  524,  affirmed,  Co.  8  Ohio,  501 ;  Spitser  v,  St  Marks 

Commercial  Ins.  Co.  v.  Union  Ins.  Co.  Ins.  Co.  6  Duer,  6. 
19  How.  818;  Baptist  Church  v.  Brook- 
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sciibed  on  the  books  of  the  insurers,  in  any  manner  usual 
in  that  office.  ((?)  Such  an  agieement  is  valid  before  a  policy 
issues.  But  as  such  an  agreement  would  imply  that  a  policy 
should  be  issued,  that  agreement  would  effect  such  insurance 
as  would  the  policy  itself  which  was  commonly  used  by  the 
same  insurers,  (d)  The  stamp  act  now  requires  a  stamp  on 
contracts  to  insure.  As  a  stamp  can  be  put  only  on  a  writ- 
ten instrument,  it  has  been  held,  although  only  ohiUr^  that  a 
merely  oral  contract  to  insure  is  not  now  valid,  (jid) 

Formerly  insurance  was  generally  effected  in  this  country 
by  individuals  subscribing  a  policy  or  insurance  sheet ; 
but  now,  *  insurance  is  effected  always  or  nearly  so  by  *  351 
incorporated  companies. 

The  insurance  may  be  effected  by  letter  in  the  same  man- 
ner as  any  other  contract.  The  rules  and  principle?  of  law 
which  govern  an  agreement  of  this  kind  have  been  already 
stated,  (e) 

It  is  also  a  universal  principle  of  the  law  of  contracts,  that 
there  is  no  contract  unless  the  parties  agree  together,  about 
the  same  thing,  in  the  same  sense.  If  therefore  an  offer  is 
made  by  either  party,  there  is  no  contract  unless  that  offer  be 
accepted  without  any  variation  of  its  terms.  (/)  If,  how- 
ever, certain  things  are  still  to  be  done  before  the  contract  is 
complete,  and  a  subsequent  policy  is  issued  and  accepted  be- 
fore they  are  done,  this  would  amount  to  or  imply  a  waiver 
of  these  things,  (jg) 

In  many  of  our  States,  there  is  a  statute  requirement  that 
the  policies  shall  be  signed  by  certain  officers.  But  a  dis* 
tinction  has  been  taken  between  the  policies  and  the  eon- 
tractSy  and  it  is  held  that  under  such  a  statute  the  contract 
of  insurance  may  be  made  as  at  common  law,  by  parol,  (gg) 

(c)  Loring  v.  Plroctor»  26  Maine,  18;  (e)  See  ante,  toL  i.  40CMM)6. 
Blanchard  r.  Waite,  28  id.  61 ;  Wood-  if)  Houtledge  v.  Grant,  8  Car.  &  P. 
nifT  V,  ColnmbuB  Ins.  Co.  6  La.  An.  267,  4  Bing.  668;   Ocean  Ins.  Co.  v. 
697 ;  Perkins  t;.  Washington  Ins.  Co.  4  Carrington,  8  Conn.  867 ;   Eliason  v. 
Cowen,  646.  Henshaw,  4  Wheat.   226;   Hutchison 

(d)  Oliyer  v.  Commercial  Ins.  Co.  2  v.  Bowker,  6  M.  &  W.  686 ;  Mjers  v. 
Curtis,  C.  C.  291 ;  Franklin  Ins.  Co.  »,  Keystone  Ins.  Co.  27  Penn.  State,  268. 
Hewitt,  8  B.  Mon.  289;  Eellv  v.  Com-  Q)  Hall  v.  People's  Ins.  Co.  6  Gray, 
monwealth  Ins.  Co.  10  Boew.  82 ;  Xenos  186 ;  Liberty  Hall  Association  v.  Honsa> 
V.  Wickham,  Law  Rep.  2  H.  L.  296.  tonic  Ins.  Co.  7  Gray,  261. 

Idd)  West  Mass.  Ids.  Co.  v,  Dufley,        igg)  Walker    v.    Metropolitan   Ins 
%  Kansas,  847.  Co.  66  Me.  871. 
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B.—  Cfthe  Policy. 

This  ancient  instrument  has  remained  unchanged,  in  most 
of  its  peculiar  phraseology,  for  a  long  period,  and  is  every- 
where substantially  the  same ;  and  a  long  and  varied  litiga- 
tion has  affixed  a  definite  legal  meaning  to  its  forms  and 
phrases.  Still  it  varies  in.  different  States,  and  from  time  to 
time  in  every  State ;  neither  law  nor  usage  limiting  the 
power  of  the  parties  to  make  what  bargain  they  please. 

The  consideration  for  the  promise  of  insurance  is  the  pre- 
mium paid  by  the  insured.  And  although  the  contract  is 
subscribed  only  by  the  insurers,  it  binds  boili  parties ;  the 
insured  as  to  the  premium,  as  well  as  the  insurers  as  to  their 
undertaking.  (K)  There  is,  however,  this  difference  between 
them ;  the  insured  has  always  his  option  whether  he  will  put 
his  property  under  the  risks  insured  against.  If  he  does  not 
do  so  in  any  measure,  the  bargain  is  wholly  void ;  (i)  if  he 
does  so  altogether,  it  passes  wholly  into  effect ;  if  he 
*  852  does  so  partially,  the  *  bargain  takes  effect  only  upon 
that  part,  and  the  premium,  as  we  shall  see  in  a  sub- 
sequent section,  is  proportionately  reduced.  The  stipulations 
of  the  insured  are  only  conditions,  which  he  must  comply 
with  to  bring  the  insurers  under  their  obligations.  But  they 
can  bring  no  action  against  him  if  he  chooses  to  annul  the 
bargain  by  putting  no  property  at  risk. 

Nothing  is  assumed  to  be  a  part  of  the  policy  which  may 
have  been  added  to  it,  hence  a  paper  is  not  made  a  part  of  a 
policy  by  merely  being  folded  up  with  it  (/)  or  even  wafered 
to  it.  (i)  But  whatever  is  written  either  upon  the  fece  or 
the  margin,  (J)  or  the  back  of  a  policy,  (m)  or  on  the  same 
sheet,  (n)  or  even  on  a  wholly  separate  paper,  (o)  becomes  a 

(A)  Ids.  Co.  of  Fenn.  v.  Smith,  8  v.  Hartley,  1  T.  B.  848;  GnerUin  v. 

Wnart.  629  ;.FatapBCO  Ins.  Co.  v.  Smith,  Col.  Ins.  Co.  7  Johns.  527 ;  Ewer  p. 

6  Harris  &  J.  166.  Washington  Ins.  Co.  16  Pick.  602. 

(0  Tyrie    v,  Fletcher,   Cowp.  666;  (m)  Warwick  v.  Scott,  4  Camp  62; 

Taylor  o.  Lowell,  8  Mass.  881.  Hams  v.  Eagle  Ins.  Co.  6  Johns.  868. 

(j)  Fawson  v»  BameTelt,  1  Doug  (n)  Murdock  v,  Chenango  Co.  Ins. 

18,  note.  Co.    2  Comst.  210;   Roberts  v.  Che- 

(k)  Bize  V.  Fletcher,  1   Dong.  18,  nanso  Co.  Ins.  Co.  8  Hill,  601. 

Bote.  (o)  Routledge  r.  Burrell,  1  H.  BL 

(/)  Dennis  v.  Lndlow,  2  Calnes,  111 ;  264;  Worsley  v.  Wood,  6  T.  R.  710, 

6ean  V.  Stupart,  1  Doug.  11 ;  De  Hahn  Clark  v,  Manuf.  Ins.  Co.  8  How.  285; 
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part  of  the  policy  if  referred  to  as  such  in  the  body  of  the 
instrument,  or  signed  as  such  by  the  party  upon  whom  it  im« 
poses  an  obligation,  and  in  some  cases  this  rule  has  received 
a  wide  construction.  Things  said  or  written  by  either  party, 
or  by  both,  while  negotiating  for  the  policy,  whatever  maybe 
their  importance,  form  no  part  of  the  policy,  unless  written 
therein,  or  specifically  referred  to.  (|?) 

C.  —  Of  Insurajhee  through  an  Agent. 

The  general  principles  of  authority,  of  adoption  and  ratifi 
cation,  apply  to  contracts  of  insurance. 

An  agent  who  causes  an  insurance  to  be  made  must  have 
fuU  power  to  do  so.  This  power  may  be  given  him  ex- 
pressly, or  may  be  derived  from  the  circumstances  of  the 
case,  or  from  usage ;(;)  but  a  mere  general  authority, 
though  it  be  to  act  in  relation  to  the  ship  or  cargo,  is  not 
sufficient,  (r) 

*  If  a  policy  be  made  by  one  who  purports  to  make  *  868 
it  as  agent,  his  principal,  although  unknown  at  the 
time,  is  bound  when  afterwards  discovered.  If  the  agent 
has  no  previous  authority,  the  parly  in  interest  may  make  it 
his  contract  by  subsequent  ratification;  and  he  may  make 
this  ratification  even  after  a  loss  has  occurred  under  the 
policy  ;  («)  and  the  bringing  of  an  action  on  the  policy  by 
such  principal,  in  his  own  name,  has  been  said  to  be  sufficient 
ratification,  (f)  If,  however,  the  agent  brings  the  action  in 
lus  own  name,  and  no  ratification  is  proved,  he  recovers  only 
to  the  extent  of  his  own  interest,  (u) 

If  the  goods  are  insured  by  a  bailee  having  a  lien  on  them 

Kennedy  v.  St  Lawrence  Co.  Ins.  Co.  86 ;  Ffaunej  v.  Warren  Ina.  Co.  1  Ifet. 

10  Barfo.  286;  Brown  o.  People's  Ins.  16. 

Co.  11  Cneh.  280.    Bat  lee  Williams  (f )  Lnoena  v.    Cranfurd,  1  Taunt. 

V.  New  England  Ins.  Co.  81  Maine,  219.  826;   Routh  v.  Thompson,    18   East. 

ip)  Higginson  v.  Dall,  18  Bfass.  96 ;  274;  Hagedom  v,  Olirerson,  2  M.  di  8. 

Weston  V.  Ernes,  1  Taunt.  116 ;  New  486 ;  Steinback  v,  Rhinelander,  8  Johns. 

York  Ins.  Co.  v.  Thomas,  8  Johns.  Cas.  Cas.  281 ;  Loring  v.  Proctor,  26  llainef 

1 ;  Lee  o.  Howard  Ins.  Co.  8  Gray,  688 ;  80. 

Lsmstt  V,  Hudson  Rirer  Lis.  Co.  17  N.  {t)  Finnej  v.  Fairhayen  Lis.  Co.  6 

T.  199,  note.  Met  192 ;  Olirer  v.  Commercial  Lis. 

Iq)  Barlow  v.  Leckie,4  J.  B.  Moore,  8.  Co.  2  Cortis,  C.  C.  296 ;  Blanchard  si. 

(r)  French  r.  Bat  khonse,  6   Burr.  Waite,  28  Maine,  61. 

t727 ;  Foster  v.  U.  8.  Ins.  Co.  11  Pick.  (u)  Foster  v.  U.  8.  Lis.  Co.  11  Piok.86 
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for  charges,  oommissions,  &c.,  and  are  described  as  goods 
held  by  him  in  trust,  in  an  action  brought  by  him  in  his  own 
name  he  recovers  the  whole  value  of  the  goods,  and  after 
deducting  his  Uen,  he  holds  the  balance  in  trust  for  the 
owner,  (v)  But,  as  between  the  insured  and  the  owner  of 
the  goods  held  by  him  in  trust,  the  latter  cannot  recover  un- 
less it  appears  that  he  had  elected  to  adopt  the  policy,  before 
its  force  as  an  insurance  upon  his  goods  has  been  in  any  de- 
gree impaired  by  any  act  of  the  insured,  or  that  the  latter 
has  actually  received  money  from  the  insurance  company,  on 
account  of  goods  other  than  his  own.  (w^  If  an  agent 
effects  insurance  "  for  account  of  whom  it  may  concern,"  he 
then  recovers  the  whole  amount  insured  in  an  action  brought 
in  his  own  name,  (a;)  unless  his  authority  be  disavowed  by 
the  party  in  interest ;  who  can,  howevei*,  disavow  it,  only  to 
the  extent  of  his  own  interest,  and  not  for  the  lien  or  other 
interest  of  the  agent,  (y) 

Alterations  may  be  made  by  both  parties,  or  by  either 
party,  with  the  consent  of  the  other.  Such  alterations 
should  be  and  usually  are  indorsed  upon  the  policy,  (z) 
*'854  If  the  insured  makes,  *or  procures,  or  consents  to  the 
making  of  a  material  alteration,  this  has  the  effect  of 
cancelling  the  policy,  (a)  even  though  he  make  it  in  good 
faith  ;  unless  the  insurers  assent  to  it.  An  alteration  by  the 
insurers,  without  the  consent  of  the  insured,  has  no  effect 
whatever.  (6) 

If  there  be  a  material  error  in  a  policy,  a  court  of  law  can- 

{v)  Waters  v.  Monarch  Izu.  Co.  5  signed,  is  binding.    Warren  v,  Ooean 

Ellis  &  B.  870,  84  Eng.  L.  ft  Eq.  116;  Ins.  Co.  16  Maine,  489.    A  policy  may 

De  Forest  v.  Fulton  Ins.  Co.  I  Hall,  be  altered  by  parol.    Kennebec  Co.  v. 

100.  Augusta  Ins.  Co.  6  Gray,  204. 

Iw)  8tillwell  V.  Staples,  19  N.  Y.  401.  (a)  Langhom  v.  Cologan,  4  Taunt 

(x)  Davis  V.  Boardman,  12  Mass.  80;  880;  Farlie  v.  Christie,  7  id.  416;  For- 
ward 17.  Wood,  18  Mass.  689 ;  Cope-  shaw  v.  Chabert,  8  Brod.  &  B.  168. 
land  V.  MercantUe  Ins.  Co.  6  Pick.  198.  See  Entwisle  o.  Ellis,  2  H.  di  N.  649. 

(,y)  Reed  v.  Pacific  Ins.  Co.  1  Met.  The  alteration  must  be  material;  San- 

166 ;  Copeland  v.  Mercantile  Ins.  Co.  derson  v.  M'Cullom,  4  J.  B.  Moore,  6 ; 

6  Pick.  198 ;  Cranston  v,  Philadelphia  Sanderson  v,  Symonds,  1  Brod.  &  B. 

Ins.  Co.  6  Binn.  688.  426,  and  made  by  the  insured,  or  by 

{z)  Laird  v.  Robertson,  4  Brown  P.  his  procurement  or  consent,    mchols 

C.  488 ;  Robinson  v.  Tobin,  1  Stark,  v.  Johnson,  10  Conn.  192. 

886 ;  Merry  v.  Prince,  2  Mass.  176.  An  (6)  Kennebec  Co.  v.  Augusta  Ins 

alteration  inserted  in  the  policy  by  con-  Co.  6  Gray,  204. 
sent  of  both   parties,   although   not 
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not  correct  the  mistake.  ((?)    But  a  court  of  equity  may  and 
will  correct  it,  or  treat  the  policy  as  reformed.  ({{) 

D.  —  Cf  the  transfer  of  the  Policy  or  of  the  Property. 

There  is  an  important  difference  between  the  transfer  of  a 
policy  and  the  transfer  of  the  property  insured  by  the  policy^ 
Policies  of  insurance  are  not  negotiable,  (e)  but  may  be  as- 
signed, and  the  assignment  vests  an  equitable  interest  in  the 
assignee,  (/)  and  the  assignee  may  bring  an  action  in  the 
name  of  the  assignor.  (^)  Such  assignment  may  be  valid 
without  the  consent  of  the  insurers. 

If  the  insured  assign  the  policy  with  the  consent  of  the  in- 
surers, there  seems  to  be  an  exception  to  the  general  rule  that 
the  assignor  cannot  after  an  assignment  affect  the  rights  of 
the  assignee.  For  any  act  of  his  which  would  render  the 
policy  void,  had  it  not  been  assigned,  will,  it  is  held, 
still  have  that  *  effect ;  (A)  unless  the  terms  of  the  *  855 
assent  of  the  insurers  are  such  as  to  make  or  imply  a 
new  contract  with  the  assignee,  (f) 

A  transfer  or  sale  of  the  property  insured,  without  the  con- 
sent of  the  insurers  to  a  transfer  of  the  policy,  discharges  the 
insurers  altogether ;  (/)  if  however  tKe  terms  of  the  sale  leave 

(c)  Constable  v.  Noble,  2  Taunt.  281 ;  Pollard  v,  Somenet  Ins.  Co.  42 
408;    Eaines  o.  Knightly,    Skin.  64;    Maine,  221. 

Swer  V.  Washington  Ins.  Co.  16  Pick.  (h)  Hale  v.  Mechanics  Ins.  Co.  6  Gray, 

508;  Chamberlain  v.  Harrod,  5  Greenl.  169;  State  Ins.  Co.  v,  Roberts,  7  Am. 

420.  Law  Reg.  229 ;  Bidwell  v.  Northwestern 

(d)  Collett  V.  Morrison,  9  Hare,  162,  Ins.  Co.  19  N.  Y.  179 ;  Groerenor  v. 
12  Eng.  L.  &  Eq.  171 ;  Hogan  v.  Dela-  Atlantic  F.  Ins.  Co.  17  N.  Y.  891 ; 
ware  Ins.  Co.  1  Wash.  C.  C.  419;  Buffalo  Steam-Engine  Works  v.  Sun 
OliTer  9.  Commercial  Ins.  Co.  2  Curtis,  Ins.  Co.  17  N.  Y.  401.  But  see  Pol* 
C.  C.  277.  The  evidence  of  the  mis-  lard  v.  Somerset  Ins.  Co.  42  Maine, 
take  must  be  dear  and  satisfactory.  221. 

Henckle  c.  Royal  Exch.  As.  Ins.  Co.  1  (t)  Foster  v,  Eouitable  Ins.    Co.  2 

Ves.  Sen.  817 ;  Graves  v.  Boston  Ins.  Gray,  216.     See  Boynton  v.  Clinton 

Co.  2  Cranch,  441 ;  Lyman  v.  United  Ins.  Co.  16  Barb.  264. 

Ins.  Co.  2  Johns.  Ch.  680.  {j)  Powles  v.  Lines,  11  M.  &  W.  10; 

(«)  Fogg  V,  Middlesex  Ins.  Co.  10  Fogg  v.  Middlesex  Ins.  Co.  10  Cush. 

Cush.  846 ;  Folsom  v,  Belknap  Co.  Ins.  846 ;  Tate  v.  Citizens  Ins.  Co.  18  Gray. 

Co.  10  Foster,  281 ;  Hobbs  v.  Memphis  79.  Some  cases  seem  to  consider  that,  if 

Ins.  Co.  1  Sneed,  460.  there  is  an  assignment  of  the  property, 

(/)  Wakefield  v.  Martin,  8  Mass.  and  also  an  assignment  of  the  policy, 

668 ;  Spring  v.  South  Carolina  Ins.  Co.  the  assignee  may  sue  on  the  jKUicy  m 

8  Wheat.  ^S,  the  name  of  the  assignor.    Sparkes  v. 

{g)  Earl  ty.  Shaw,  1  Johns.  Cas.  818 ;  Biarshall,  2  Bins.  N.  C.  774;  Powles  v. 

Gourdon  n.  Ins.  Co.  8  Yeates,  827  ;  Fol-  Innes,  11  M.  &  W.  10 ;  Spring  v.  South 

•om  V.  Belknap  Co.  Ins.  Co.  10  Foster,  Carolina  Ins.  Co.  8  Wheat.  268 ;  Rous 
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in  the  seller  an  insurable  interest,  in  the  thing  sold,  that  interest 
will  be  covered  by  the  policy ;  and  if  the  original  insurer  may 
also  be  regarded  as  the  trustee  of  the  purchaser,  he  may  enforce 
the  policy  for  hisownbenefit,  and  also  for  that  of  the  insured.(i) 

This  right  of  transfer  of  the  policies  is  limited  or  taken 
away  in  almost  all  our  policies,  by  the  customary  clause,  that 
the  policy  shall  be  void  if  assigned  without  the  consent  of  the 
insurers.  The  right  of  personal  selection  by  the  insurers  is  a 
valuable  right,  for  they  may  have  good  reasons  for  a  willing- 
ness to  insure  one  person  but  not  another.  (I)  The  clause, 
in  cases  which  have  arisen  under  our  State  insolvent  laws, 
was  held  to  apply  where  the  insured  on  his  own  application 
was  decreed  bankrupt  or  insolvent,  (m)  An  ordinary  volun- 
tary assignment  by  a  debtor  in  trust  for  his  creditors,  makes 
the  assignees  agents  merely  of  the  a^^ignors,  and  such  an 
assignment  would  not  work  an  alienation,  (n)  But  where  a 
clause,  as  is  usual  in  such  assignments,  provides  that  the' 
creditors  release  and  discharge  the  debtor,  and  by  their  exe- 
cution of  the  assignment  the  debtor  is  so  released  and 
*  856  discharged,  it  has  been  held,  that  his  whole  interest  *  in 
the  property  has  gone  from  him,  and  that  the  policy  is 
thereby  annulled,  (o)  An  order  indorsed  on  the  policy  to 
pass  the  proceeds  to  a  third  party,  is  not  an  assignment  of  the 
policy,  (po) 

No  act  of  the  insured  after  a  full  assignment  of  the  policy 
with  the  consent  of  the  insurers,  can  impair  the  rights  of  the 
assignee.  ((>p) 

set  V.  Ins.  Co.  1  Binn.  429.    But  the  (m)  Adftms  v,  RoGkinghain  Ida.  Co 

objection  to  this  doctrine  is,  that  the  29  Maine,  292 ;  Tonng  v.  Eagle  Ina 

contract  of  insurance  is  not  an  insiir-  Co.  14  Gray,  160. 

ance  of  the  subject-matter  to  whomso-  (n)  Gouraon  o.  Ins.  Co.  of  N.  A.  8 

ever  it  ma^  belong,  but  an  agreement  Teates,  827 ;  Gordon  v.  Mass.  Ins.  Co. 

to  indemnify  a  particular  person  for  2  Pick.  249 ;  Lazarus  r.  Commonwealth 

any  loss  he  may  sustain,  by  the  de-  Ins.  Co.  19  Pick.  81.    See  Orrell  v. 

struction  of  the  article,  by  any  of  the  Hampden  Ins.  Co.  18  Gray,  481. 

perils  insured  against.    See  Gfordon  v.  (o)  Lazarus  v.  Commonwealth  Ins. 

Mass.  Ins.  Co.  2  Pick.  268;  Sadlers  Co.  6  Pick.  76;  Dadmun  Manuf.  Co. 

Co.  p.  Bf(dcock,  2  Atk.  664 ;  Lazarus  v.  Worcester  Ins.  Co.  11  Met.  429. 

V.  Commonwealth  Ins.  Co.  6  Pick.  81 ;  {oo)  Mintum  v.  Manufaot  Ins.  Co. 

Wilson  V.  Hill,  8  Met.  66.  10  Gray,  601. 

{k)  Powles  o,  Innes,  11  M.  &  W.  10.  {op)  New  England  Ins.  Co.  v.  Wet- 

per  Parhe,  B.,  and  Abinger,  C.  B. ;  Reed  more,  82  Dl.  221.    But  see  Pupke  v 

V.  Cole,  8  Burr.  1612.  Resolute,  &c.  Ins.   Co.  17  Wis.  878 

(/)  Lazarus   v.  Comm.  Ins.   Co.  6  AnU,  p.  866. 
Pick.  81,  and  oasdb  tupra,  n.  (j), 
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If  the  insured  die,  the  policy  goes  with  the  property  insured 
to  his  legal  representatives,  (^p)  We  should  say  that  the  in- 
sured may  always  assign  a  policy  and  his  claim,  after  a  loss 
has  occurred ;  (g)  whether  a  clause  in  the  policy  making  it 
void  in  case  of  such  an  assignment,  would  be  valid,  is,  on  the 
authorities,  a  matter  of  doubt,  (r)  If  the  property  insured 
is  admitted  to  have  been  owned  by  the  insured  when  the  pol- 
icy was  issued,  the  burden  of  proof  is  upon  the  insurer  to 
show  a  subsequent  alienation  of  the  property,  although  gen- 
erally the  burden  of  proof  is  on  the  insured  to  show  that  at 
the  time  of  the  loss  he  had  an  insurable  interest  in  the  prop* 
erty  covered  by  the  policy.  («) 

Whether,  if  the  interest  or  property  insured  belongs  to  many 
persons  jointiy,  as  partners  or  otherwise,  a  sale  of  his  insured 
interest  by  one  of  the  insured  to  another,  avoids  the  policy,  is 
not  certain  from  the  authorities ;  («8)  it  must  often  depend 
upon  the  exact  words  which  prohibit  the  sale  or  transfer. 

E.  —  Of  RequiremenU  in  tJie  Policy. 

If  a  policy  provide  that  not  only  a  change  of  the  owners, 
but  a  change  of  masters  if  not  notified  to  the  insurers,  shall 
avoid  the  policy,  the  insured  cannot  recover  for  a  loss  occur- 
ring while  the  ship  is  under  the  charge  of  a  new  master,  of 
whose  appointment  the  insureds  had  not  been  notified,  (t) 

Ip)  Bnrbftnk  v.    Rockinghain    Ini.  taranoe  subscribed  by  this  company 

Co.  4  Foster,  660.    In  a  devise  of  real  shall  not  be  assignable  before  or  after 

estate  it  would  seem  that  the  policy  a  loss  without  the  consent  of  the  com* 

goes  to  the  administrator  as  personal  pany."    The  court  said  that  if  neces- 

estate.    Haxall  v,  Shippen,  10  Leigh,  sair  they  should  follow  the  decision  in 

686.    See  Parry  v.  Ashley,  8  Sim.  97;  Goit  v.  National  Ins.  Co.,  but  that  it 

Nonis  V,  Harrison,  2  Madd.  Ch.  268;  was  not  necessary  to  decide  the  point; 

Mlldmay  v.  Folgham,  8  Yes.  471.  because  the  clause  meant  merely  that 

(9)  Sparkes  v.  Marshall,  2  Bing.  N.  the  poUcy  could  not  be  assigned,  and 

C.  761 ;  Brichta  v.  N.  Y.  Ins.  Co.  2  not  that  a  debt  due  for  a  partial  loss 

Hall,   872 ;    Dadmun  Manuf .   Co.   v.  could  not  be. 

Worcester  Ins.  Co.  11  Met.  429,  486;  (i)  Orrell  v.  Hampden  Ins.  Co.  18 

Mellen  9.  Hamilton  Ins.  Co.  6  Duer,  Gray,  481. 

101, 17  N.  T.  609.  {u)  Held,  that  the  sale  or  transfer 

(r)  Such  a  clause  was  hdd  roid  as  does  not  avoid  the  poli^  unless  ipade 

against  public  policy  in  Goit  o.  National  to  third  parties,  in  Hoffman  v.  iEtna 

Ins.  Co.  25  Barb.  189,  and  valid  hi  Dey  Ins.  Co.  82  N.  T.  406.     ffdd,  other- 

V,  Poughkeepsie  Ins.  Co.  28  Barb.  62B.  wise,  in  Hartford  Ins.  Co.  v.  Ross,  28 

The  former  case  was  decided  subse-  Ind.  179;  and  in  Keeler  v.  IRagaralni. 

quendy  to  the  latter,  but  no  reference  Go.  16  Wis.  628. 

was  made  to  it.    In  Courtney  v.  N.  T.  {t)  Tennessee  Ins.  Co.  «.  8oott|  14 

City  Ins.  Co.  28  Barb.  116,  the  policy  Misso.  46. 
eootained  the  clause,  "PoUdM  of  a^ 
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Usage  bas  great  weight  in  the  coiistniction  of  policies  and 
their  language ;  but  to  have  this  effect  it  must  be  reasonable 
in  itself,  (u)  conformable  to  law,  (v)  and  not  in  contra- 
*  857  diction  of  *  the  plain  and  positive  language  of  the  pol- 
icy, (uf)  Where  the  usage  of  the  place  in  which  a 
letter  proposing  insurance  is  written,  differs  from  that  of  the 
place  to  which  the  letter  is  sent,  and  in  which  the  insurance 
is  effected,  the  first  usage  prevails,  (x)  It  may  be  added  as 
a  general  remark,  that  while  it  seems  to  have  been  thought, 
at  some  times  and  by  some  courts,  that  a  policy  should  be 
construed  favorably  for  the  insured,  and  at  other  times  and 
by  other  courts,  favorably  for  the  insurers,  we  hold  it  to  be 
both  the  just  rule  and  the  expedient  rule,  that  it  should  be 
construed  accurately,  and  without  &vor  to  either  party ;  and 
this  rule  seems  now  to  prevail  in  the  courts,  (y) 

A  policy  takes  effect  from  its  date.  But  ^*  date,"  which  is 
only  a  shortened  form  of  datum  (given),  means  delivery; 
and  the  presumption  that  a  contract  ia  written  or  delivered 
at  its  date,  may  be  rebutted  by  proof  of  actual  making  and 
delivery  at  another  time,  (z) 

F.  —  Of  tJie  Premium, 

The  premium,  which  is  the  consideration  for  the  promise 
of  the  insurers,  is  equally  valid  for  that  purpose,  whether  it  is 
paid  in  money  when  the  policy  is  delivered,  or  by  a  promis- 
sory note,  or  rema^  only  as  the  debt  of  the  insured.    In  this 

(u)  Macy  v.  Whaling  Ins.  Co.  9  Met.  Co.  25  Barb.  819 ;  Hankin  v.  Am.  Ins. 

868 ;  Ougier  v.  Jennings,  cited  1  Camp.  Co.   1  Hall,  619 ,  Bentaloe  v.  Pratt» 

!                                  605;  Barney  p.  Coffin,  8  Pick.  115.  Wallace,  58;  Bargett  v.  Orient  Ina. 

{v)  A  nsage  to  sell  a  cargo  without  Co.  8  Bosw.  885. 

I                                  necessity  is  invalid :  Bryant  v.  Com-  (x)  Hazard  v.  New  England  Ins.  Co. 

monwealth  Ins.  Co.  6  Pick.  181 ;  or  for  8  ret.  557,  OTerruling  the  decision  of 

the  owner  to  purchase  it  when  sold  by  Mr.  Justice  Story  in  the  same  case,  1 

the  master  through  necessity :  Robert-  Sumner,  218. 

son  t;.  Western  Cis.   Co.   19  La.  227.  (y)  Hood  v,  Manhattan  Ins.  Co.  1 

See  also  Hone  v.  Mutual  Safety  Ins.  Kern.  582 ;    Robertson  v,  French,   4 

Co.    1    Sandf    137,   2    Comst.    285;  East,  186 ;  Aguilar  p.  Rodgers,  7  T.  R. 

Turner  v.  Burrows,  5  Wend.  541,  8  id.  421 ;  Mumford  v.  Hallett,  1  Johns.  488 ; 

144 ;  Wise  v.  St.  Louis  Mar.  Ins.  Co.  Graves  v.  Boston  Ins.  Co.  2  Cranch, 

28  Misflo.  80.  419 ;  Honnick  v,  PhcBnix  Ins.  Co.  22 

(it)  M'Gregor  v,  Ins.  Co.  1  Wash.  C.  Misso.  82. 

C.  89 ;  Hone  v.  Mutual  Safety  Ins.  Co.  (x)  Earl  v.  Shaw,  1  Johns.  Caa.  818 ; 

1  Sandf.  187,  2  Comst.  285;  Blackett  Jackson  v.  Schoonmaker,  2  Johns.  28^ 

V.  Royal  Exch.  Ass.  Co.  2  Cromp.  &  J.  See  United  States  v,  Le  Baron,  19  How 

244;  Mercantile  Ins.  Co.  v.  State  Ins.  78. 

[  496  ] 


OH.  XVn.]*  KABINX  IK8UBAN0B.  ^  85T 

cotintiy  the  usual  payment  is  b j  a  promissory  note,  which  is 
eaUed  a  premium  note. 

The  premium  is  not  due,  or,  to  speak  more  accurately,  is 
not  earned,  unless  the  risk  is  incurred  for  insurance 
against  which  *  the  premium  is  given.  But  it  is  whoUy  *  85*^ 
earned  if  the  whole  property  insured  is  for  any  time, 
however  brief,  under  such  risk.  If  no  part  of  the  risk  attaches 
for  any  reason  whatever,  no  part  of  the  premium  is  earned, 
and  the  whole  if  paid  is  returnable.  This  rule  applies  equally, 
whether  the  cause  of  the  non-attachment  of  the  risk  was,  that 
no  part  of  the  voyage  took  place,  (a)  er  that  no  part  of  the 
goods  were  shipped,  (&)  or  that  the  insured  had  no  interest  in 
the  property,  (<?)  or  that  the  vessel  was  unseaworthy,  (d)  or 
that  any  other  breach  of  warranty  occurred,  whiqh  avoided 
the  policy  before  the  risk  attached,  (e)  By  a  common  clause, 
insurance  companies  retain  one-half  of  one  per  cent,  on  the 
return  of  the  premium. 

If  the  policy  is  a  valued  one,  and  the  valuation  is  not  dimiu* 
ished  during  the  voyage  by  a  withdrawal  of  any  part  of  the 
subject  insured,  there  is  no  return  of  premium.  (/)  And  if 
the  policy  be  entire,  whether  for  a  period  of  time,  or  for  a 
voyage,  no  premium  is  returnable  if  the  risk  attached  for  any 
portion  of  the  time  or  the  voyage,  (jg)  Hence,  if  the  insurance  * 
be  "  at  and  from  "  a  place,  no  premium  is  returnable,  if  the 
premium  attach  at  and  never  from;  (A)  as  would  be  the  case 
if  the  ship  were  seaworthy  at  the  place,  but  unseaworthy  for 
the  voyage,  (t)  So,  it  would  not  be  returnable  if  the  insured 
had  an  interest  in  the  property  at  any  moment  during  the 

(a)  Forbes  r.  Church,  8  Johns.  Cas.  Commonwealth  Ins.  Co.  v.  Whitney,  1 
159 ;  Murray  v.  Col.  Ins.  Co.  4  Johns.    Met.  28. 

448.  («)  Murray    v.    United   Ins.  Co.  2 

(b)  Martin  v,  Sitwell,  1  Show.  166;  Johns.  Cas.  168;  Elbers  v.  United  Ina. 
Graves  v.  Marine  Ins.  Co.  2  Caines,  Co.  16  Johns.  1%;  Dugaet  v.  Bhine- 
889;   Waddlngton  u.  United  Ins.  Co.  lander,  1  Johns.  Cas.  860. 

17  Johns.  23;  Toppan  v.  Atkinson,  2        (/)  Mutual  Ins.  Co.  u.  Swift,  7  Gray, 

Mass.  865;  Bermon  v,  Woodbridge,  2  256. 

Doug  781 ;  Murray  v.  Col.  Ins.  Co.  4  '    {&)  Tyrie  v.  Fletcher,  2  Cowp.  666. 
Johns.  448.  (A)  Col.  Ins.  Co.  v.  Lynch,  11  Johna» 

(e)  Booth  v.  Thompson,  11  East,  428.  288 ;  Marine  Ins.  Co.  of  Alexandria  v. 

But  see  M'CuUoch  p.  Boyal  Ezch.  Ass.  Tucker,  8  Cranch,  857. 
Co.  8  Camp.  406.  (i)  Annen  v.  Woodman,   8   Taunt 

{d)  Porter  v,  Bnssey,  1  Mass.  486;  299;  Taylor  v.  LoweU,  8  Mass.  881; 

Penniman  v.  Tucker,  11    Mass.    66;  Merchants  Ins.  Co.  v.  Qapp,  11  Pick. 

RusscU  o.  De  Grand,  15  Mass    88;  56. 
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time  or  the  voyage.  (/)  But  if  the  voyage  were  composed  of 
severable  passages,  for  which  the  risk  was  severable,  and  some 
of  those  passages  were  prevented,  the  premium  for  those 

passages  may  be  returnable,  (k)  If  the  insurance  be 
*  859  on  two  subject-matters,  *  as  on  ship  and  cargo,  and  the 

ship  goes,  but  without  the  cargo,  the  premium  on  the 
ship  is  earned,  but  the  premium  on  the  cargo  will  be  return- 
able. (0  The  much  more  usual  case  of  part  return  of  pre- 
mium, occurs  when  only  a  part  of  the  goods  insured  is  shipped , 
for  then  the  proportion  of  the  premium  which  belongs  to  the 
part  not  shipped  is  returnable,  (m) 

The  rules  as  to  proportional  or  pro  rata  return  of  premium 
may  not  be  quite  settled,  in  all  their  applications.  The  main 
difficulty  in  the  application,  springs  from  the  difficulty  of  de- 
termining whether  the  risks,  and  with  them  the  premium,  are 
entire  or  separable,  (n)  Clauses  are  sometimes  inserted  in 
policies  making  the  premium  returnable,  in  part  or  in  whole, 
on  certain  contingencies,  (o) 

If  the  insurance  were  illegal  and  therefore  void,  and  the 
illegality  was  not  known  to  either  party  when  it  was  effected, 
the  premium  is  returnable,  {p)    If  it  was  known  to  both,  it  is 

(/)  Howlandv.  Comm.  Ins.  Co.  An-  5  Met.  192;   Ronth  v.  Thompaon,  18 

thon,  N.  P.  26.  East,  289;  Steinbach  v.  Rhinelander, 

Ik)  DoDsth  v.  N.  A.  Iii8.  Co.  4  Dall.  8  Johns.  Caa.  269 ;   Foster  v.  United 

471 ;  Waters  v.  Allen,  6  HiU,  421.   Bat  States  Ins.  Co.  11  Pick.  86 ;  New  York 

generally,  if  the  premium  is  entire,  the  Ins.  Co.  v.  Roberts,  4  Puer,  141 ;  fisk 

risk   is  not  severable,    although   the  v.  Masterman,  8  M.  &  W.  165. 

Toyage  consists  of  several  passages.  (o)  As  if  the  vessel  sails  with  convoy 

Bermon  v,  Woodbridge,  2  Doug.  781 ;  and  arrives ;  in  which  case,  although  a 

Moses  V,  Pratt,  4  Camp.  297 ;  Tait  i;.  large  part  of  the  cargo  insured  is  lost, 

Levi,  14  East,  481 ;  Homer  v.  Dorr,  10  if  the  vessel  sails  with  convoy  and  ar- 

Mass.  26.  rives,  the  underwriters  are  liable.    Si- 

(/)  Amery  v,  Rogers,  1  Esp.  207 ;  mond  v,  Boydell,  1  Doug.  268 ;  Aguilar 

Homeyer  v.  Lushington,  16  East,  46.  v.  Rodgers,  7  T.  R.  421 ;  Homcastle  v, 

Im)  Holmes  u.  tfnited  Ins.    Co.  2  Haworth,  Marsh.  Ins.  674 ;  Castelli  v. 

Johns.  Cas.  81^;  Pollock  v.  Donaldson,  Boddington,  1  Ellis  &  B.  66,  16  Eng. 

8  Dallas,  510;  Forbes  v.  Aspinall,  18  L.  &  Eq.  127.    "If  the  risk  ends  in 

East,  828;  Foster  p.  U.  S.  Ins.  Co.  11    safety  at ."    Ogden  v.  New  York 

Pick.  85;    Eyre  &.  Glover,   16  East,  Ins.  Co.  12  Johns.  114;   Robertson  v. 

218.  Columbian    Ins.    Co.    8  Johns.   491. 

(n)  If  the  subject-matter  is  so  erro-  "  The  arrival  of  the  vessel."    Kellner 

neously  described  that  the  policy  does  v.  Le  Mesurier,  4  East,  896.    See  also 

not  attach,  the  premium  is  returnable.  Dalgleish  v.  Brooke,  16  East,  2db,  "If 

Robertson  u.  United  Ins.  Co.  2  Johns,  sold  or  laid  up,  for  every  uncommenoed 

Cas.  250.    So  if  the  policy  is  issued  by  month."    Himter  v.  Wright,  10  B.  & 

a  person  who  had  no  authoritv  to  issue  C  714.    "In  case  no  act  of  war  takes 

it.    Lynn  v.  Burgoyne,  18  B.  Mon.  400.  place  "  between  two  countries.    Pouts 

See  also  Hagedom  r.  Oliverson,  2  M.  v.  La.  Ins.  Co.  16  Mart  Ia.  80. 

4S.  485;  Finney  v.  Fairhaven  Ins.  Co.  {p)  Oom  v.  Brace,  12   East,   226; 
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not  returnable,  because  both  were  equally  in  the  wrong,  (g) 
If  known  to  the  insurer  only,  or  if  he  made  the  policy  fraud 
ulently,  as  if  he  knew  when  he  made  it,  that  the  risk 
had  terminated  *  safely,  the  premium  is  returnable,  (r)  *  860 
If  m&de  through  the  fraud  of  the  insured,  the  premium 
is  not  returnable ;  («)  but  it  has  been  held,  that  it  would  be 
returnable,  although  the  policy  were  avoided  by  misrepresen- 
tation or  conceahnent  on  the  part  of  the  insured,  if  he  had  com 
mitted  no  fraud,  (f) 


SECTION  n. 

OF  THE  PARTIES  TO  THE  CONTEAOT. 

Any  parties  who  are  competent  to  make  any  contract,  may 
make  the  contract  of  insurance.  The  principal  exception  in 
practice,  to  the  general  rule,  is  this:  an  insurance  for  the 
benefit  of  an  alien  enemy  is  void,  (u)  But  a  trade  or  a  trans- 
action, which  would  otherwise  be  made  unlawful  by  war,  may 
be  made  legal  by  a  special  license  to  a  party,  (v)  and  we  know 
not  why  the  subjects  of  such  a  trade  might  not  be  legally 
insured.  Aliens  who  are  not  enemies  may  make  contracts  of 
insurance  as  fully,  to  aU  intents  and  purposes,  as  citizens  or 
subjects  of  the  country  in  which  the  policy  is  made.  And  an 
alien  enemy  in  a  country  at  war  with  his  own,  may  have  rights 
and  privileges  which  the  courts  of  that  country  may  en- 
force, (tr)  The  government  of  every  country  has  the  power 
exclusively  of  making  war,  of  determining  with  whom  it  is  at 

HenTT  V.  Stanlforth,   4    Camp.  270;  (u)  Brandon  v.  Nesbitt,  6  T.  R.  28; 

Hentig  V.  Stanifbrth,  6  M.  &  S.  122.  Fmtado  v.  Rodeers,  8  B.  &  P.  191 ; 

(i/)  Lowry  r.  Bourdieu,  2  Dong.  468 ;  Brandon  v,  Cnning,  4  East,  410.    If 

Andree  v.  Fletcher,  8  T.  E.  266 ;  Van-  the  insured  becomes  an  alien  enemy 

dyck  V.  Hcwitt»  1  East,  96;  Juhel  v.  after  the  happening   of   a   loss,    ibm 

Church,  2  Johns.  Cas.  888 ;  Bossell  v.  remedy  is   merely  suspended,  during 

T>e  Grand,  15  Mass.  86.  the  existence  of  the  war,  and  bis  right 

(r)  Carter  v.  Boehm,  8  Burr.  1909;  may  be  enforced  upon  the  return  of 

Dufrell  V.  Wilson,  1  Camp.  401.  peace.     Flindt   v.   Waters,   16   East, 

(f)  Tyler  v.  Home,  Park  Ins.  286;  260. 

Sdiwartx  v.  U.  S.  Ins.  Co.  8  Wash.  C.  (v)  The  Cosmopolite,  4  Rob.  Adm. 

C.  170 ;  Langhom  v.  Cologan,  4  Taunt.  11 ;  The  Juno,  2  Rob.  Adm.  116 ;  The 

829.  Goede  Hoop,  Edw.  Adm.  828 

it)  Anderson  v»  Thornton,  8  Ezch.  (ir)  Society,  &c.,  v.  Wheeler,  2  GaUis 

425,  20  Eng.  L.  &  £q.  889;  Feise  v.  186;  WeUs  v.  YnUmmB,  1  Salk.  46. 
PirkinMni,  4  Taunt  640. 
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war,  and  what  states  or  powers  are  neutral ;  and  the  courts 
of  that  country  are  bound  by  that  determination.  (2;) 

The  parties  insured  are  of  course  always  named  in  a  policy, 
and  some  one  must  be  named  as  the  insured ;  but  the 
*  861  interest  *  in  the  policy  often  extends  beyond  the  par- 
ties named,  and  various  phraseology  is  used  to  produce 
this  e£Fect.  If  A  is-  insured  "  for  whom  it  may  concern,"  it 
is  much  the  same  thing  as  if  he  be  insured  as  agent,  (y)  and 
if  he  be  insured  as  agent,  it  is  as  if  he  were  insured  for  whom 
it  may  concern ;  and  in  either  ease  the  insurance  applies  to 
any  one  who  was  an  owner  of  the  property  insured,  and 
was  within  the  intention  of  the  party  eflfecting  the  insur- 
ance, (z)  Such  an  insurance  may  be  made  by  a  mutual,  as 
well  as  a  stock  company,  (a)  If  the  phrase  be  "  on  account 
of  those  whom  it  may  concern  at  the  time  of  loss/'  it  covers 
one  who  owns  the  property  at  that  time,  whatever  may  have 
been  the  intermediate  ownership  or  transfers.  (6)  An  insur- 
ance of  a  person  named  "  for **  is  an  insurance  for  all 

persons  interested  in  the  property  whose  names  the  insured 
intended  to  insert  in  this  blank,  (c) 


SECTION  rn. 

OF  THE  PROPERTY  OR  INTEREST  IKSTJRED. 

AU  maritime  property  consists  of  either  the  ship  and  its 
appurtenances,  ((2)  or  of  the  cargo  which  the  ship  carries,  («) 

{x)  Blackburne    v.    Thompson,    16  (e)  Tarner  v.  Bturows,  S  Wend.  160, 

East,  81 ;  Hagedom  v.  Bell,  1  M.  &  S.  24  id.  276. 

460.  (d)  Mason  v.  Franklin  Ins.  Co.  12 

(v)  De  Forest  v.  Fulton  Ins.  Ca  1  Gill  &  J.  468;  Hood  v.  Manhattan  Ins. 

Hall,  84 ;  Waters  v.  Monarch  Ins.  Co.  Co.  1  Kern,  682.    Provisions  on  board 

6  Ellis  &  B.  870 :  Sunderland  Ins.  Co.  for  use  of  crew  are  coTered  hy  insur- 

V.  Kearney,  16  Q.  B.  926 ;  Duncan  v.  anoe  on  ship  and  furniture.    Brough  v. 

Sun  Ins.  Co.  12  La.  An.  486.  Whitmore,  4  T.  R.  206.    The  outfits 

{z)  Routh  V.  Thompson,  11  East,  428;  of  a  whaling  Toyage  are  not  covered 

Bauduv  u.  Union  Ins.  Co.  2  Wash.  C.  C.  by  a  policy  on  ihe  ship.    Hoskins  v. 

891 ;  Haynes  v.  Rowe,  40  Maine,  181 ;  Pickersgill,  8  Doug.  222 ;  Qale  v.  Laurie, 

Protection  Ins.  Co.  v,  Wilson,  6  Ohio  6  B.  &  C.  164.    As  to  boats,  see  Hoskins 

State,  668 ;  Lambeth  v.  Western  Ins.  v.  Pickersgill,  tuptra ;  Hall  v.  Ocean  Ins. 

Co.  11  Rob.  La.  82.  Co.  21  Pick.  472 :  Blackett  v.  Royal 

(a)  Cobb.  V,  New  England  Ins.  Co.  Exch.  Ass.  Co.  2  Cromp.  &  J.  244. 

6  Gray,  192.  (s)  See  ii^ra, 

(6)    Rogers   v.  Traders  Ins.  Co.  6 
Paige,  688. 
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or  of  the  freight  which  the  ship  earns  by  carrying  the 
^^Of  (/)  *  ^^  of  the  profits  arising  from  an  increase  *  862 
of  the  value  of  the  cargo,  caused  by  the  transportation. 
Either  or  all  of  these  may  be  and  often  are  insured,  and 
profits  are  often  insured  either  under  that  name,  or  by  a 
yaluation  of  the  cargo ;  (^)  but  in  either  case  profits  may  be 
legarded  as  only  an  incident  to  the  cargo. 

The  property  insured  should  be  set  forth  in  the  policy  with 
sufficient  distinctness.  The  rules  on  this  subject  are  not 
capable  of  exact  definition ;  but  the  principle  which  runs 
through  them  is,  that  the  subject-matter  of  the  insurance 
must  be  distinctly  identified,  either  by  actual  description, 
or  by  reference  to  other  means  of  knowledge.  And  where 
there  is  no  fraud  or  concealment  on  the  part  of  the  insured, 
his  interest,  which  he  intended  to  bring  within  the  terms  of 
the  policy,  will  be  brought  within  it,  even  by  a  liberal  con- 
Btruction ;  and  a  mistake  in  the  description  will  seldom  pre- 
vent this  construction.  (A) 

The  means  of  knowledge  by  which  the  description  may  be 
supplemented,  may  be  the  name  of  the  consignee,  (i)  or  the 
voyage,  or  the  time,  (y)  or  the  port  of  shipment ;  (k)  and  it 
seems,  that  if  the  description  may  attach  equally  to  different 

(/)  Taylor  v,  Wilson,  16  East,  824 ;  (D)  onboard  the  Brothers.  The  goods 
BctU  V.  Belli  2  Camp.  476 ;  Barclay  v.  were  on  board  the  yessel  named,  but 
Stirling,  6  M.  &  S.  6 ;  Adams  v.  Warren  not  marked  as  described.  Held,  that 
Ins.  Co.  22  Pidc.  168 ;  Paradise  v.  Sun  the  insured  was  entitled  to  recover,  as 
Ins.  Co.  6  La.  An.  696.  Freight  may  the  risk  undertaken  by  the  under- 
mean  the  profit  derived  by  tlie  owner  writers  was  neither  changed  nor 
of  a  ship  iTom  carrying  his  own  goods,  increased.  Policies  usually  contain 
Flint  V.  Flemyng,  1  B.  &  Ad.  46;  the  clause,  after  mentioning  the  name 
Devaux  v.  J'Anson,  6  Bing.  N.  C.  619 ;  of  the  vessel,  "  or  by  whatsoever  other 
Wolcott  V.  Eagle  Ins.  Co.  4  Pick.  429.  name  or  names  the  said  vessel  shall  be 
If  a  shipper  of  goods  pays  freight  in  named."  Under  this  clause  it  is  only 
advance,  there  is  a  conflict  of  authority  necessuy  to  prove  the  identity  of  the 
whether  he  can  insure  the  risk  which  ship.  Hall  v.  MollineauK,  cited  6  East, 
he  runs,  under  the  term  freight.  Min-  886.  See  also,  LeMesurier  o.  Yaughan. 
turn  9.  Warren  Ins.  Co.  2  Allen,  86;  6  East,  88^;  Clapham  v.  Cologan,  8 
Kathman  r.  Gen.  Mut.  Ins.  Co.  12  La  Camp.  882 ;  Sea  Ins.  Co.  v.  Fowler,  21 
An.  86.  Wend.  600. 

(p)    Mumford  v.  Hallett,  1   Johns.  (i)  Ballard  o.  Merchants  Ins.  Co.  9 

488 ;  Patapsco  Ins.  Co.  v.  Coulter,  8  La.  268. 

Pet.  222;  Alsop  v.  Com.  Ins.  Co.  1  U)  Sorbe  v,  Merch.  Ins.  Co.  6  La. 

Sumner,  461 ;    Halhead  v.  Toung,  6  186. 

EUiB  &  B.  812;  Barday  v.  Cousins,  2  Oc)  Murray  v.  Col.  Ins.  Co.  11  Johns. 

East.  644 ;  Eyre  v.  Glover,  16  East,  218.  802 ;  Hickman  v.  Carstairs,  6  B.  &  Ad 

(A)  In  Ruan  v.  Gardner,  1  Wash.  C.  661 ;  Hunter  v.  Leathley,  10  B.  &  C 

C.  146,  the  agent  of  the  insured,  by  868 ;  Grant  v.  Pazton,  1  Taunt  408. 
^  described  the  goods  as  marked 
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shipments,  the  insured  may  attach  the  policy  to  either,  even 
after  the  loss  has  occurred,  if  the  terms  of  the  policy  do  not 
exclude  it,  and  if  the  declaration  is  honest  and  conforms  to 
the  intention  of  the  parties.  (I)  If  the  policy  be  in  the 
*  868  alternative,  and  the  insured  is  *  interested  in  both 
the  alternatives,  as  ship  or  cargo,  and  both  have  been 
at  risk,  (ni)  the  policy  attaches  to  both ;  but  if  he  is  interested 
in  only  one,  he  may  attach  the  policy  wholly  to  that.  There 
are  many  cases  illustrative  of  the  effect  of  the  phrases  com- 
monly used  in  the  description,  (n) 

The  amount  of  the  interest  of  the  assured,  as  whether  it  be 
one-half  or  any  other  proportion  of  the  property,  and  its 
character,  as  whether  he  is  interested  as  mortgagor  or  mort* 
gagee,  or  as  charterer  or  trustee  or  bailee,  or  whether  his 
interest  be  legal  or  equitable,  need  not  be  specified;  an 
insurance  of  property  or  interest  generally  covering  all 
these,  (o) 

We  have  seen,  in  the  chapter  on  shipping,  that  public  policy 
disapproves  the  carrying  goods  on  deck,  although  the  owner 
and  shipper  may  agree  to  it,  if  they  choose.  For  the  same 
reason,  a  general  policy  on  cargo  does  not  cover  goods  on 

(I)  Harman  p.   Kingston,  8  Camp,  as  cargu  at  the  port  of  destination. 

160 ;  Craufurd  v.  Hunter,  8.  T.  R.  16,  Wolcott  v.  Eagle  Ins.  Co.  tupra.     Live 

note;  Henchman  v.  Offlev,  2  H.  Bl.  stock  is  generally  insured  eo  nomine. 

846,  n. ;  Kewley  v.  Ryan,  2  H.  BI.  848.  Lawrence  v.  Aberdein,  6  B.  &  Aid. 

See  New  York  Ins.  Co.  v.  Roberts,  4  107 ;  Colt  v.  Smith,  8  Johns  Cas.  16. 

Duer,  141.  But  under  some  circumstances  "cargo" 

(m)Fariso.  Newbuiyport  Ins.  Co.  3  would   cover   live  stock.    Allegre   v. 

ICass.  476.  Mainland  Ins.  Co.  2  Gill  &  J.  186 ; 

(n)  Merchandise,  or  any  equivalent  Chesapeake  Ins.  Co.  v,  Allegre,  2  Gill 

word,  does  not  apply  to  ornaments  or  &  J.  164.    For  other  examples  see  Hill 

clothing  owned  by  persons  on  board,  v.  Patten,  8  East,  878;  Paddock  v. 

and   not   intended   for  sale.    Boss  v.  Franklin  Ins.  Co.  11  Pick.  227 ;  Rogers 

Thwaite,  Park  Ins.  26.    Bullion   on  v.  Mechanics  Ins.  Co.  1  Story,  S)8; 

boitrd  not  intended  for  the  expenses  of  Pritchet  v.  Ins.  Co.  of  N.  A.  8  leates, 

the   master,  crew,  or   passengers,  is  468;  Hunter  v.  Prinsep,  Marsh.  Ins. 

covered    by  the    words    '^  goods  and  816 ;  Duplanty  v.  Commercial  Ins.  Co. 

merchandise : "  Da  Costa  v.  Firth,  4  Anthon,  If.  P.  114 ;  Palmer  v.  Pratt,  2 

Burr.  1966;  or  "cargo:"   Wolcott  o.  Bing.  186. 

Eagle  Ins.  Co.  4  Pi^,  429.    **  Goods  (o)  Oliver  v.  Greene,  8  Mass.  188; 

and  merchandise,"  will  cover  specie  Flnnev  v.  Warren  Ins.  Co.  1  Met.  16 ; 

dollars.    Am.  Ins.  Co.  v.  Griswold,  14  Russel  v.  Union  Ins.  Co.  1  Wash.  C.  C. 

Wend.  899.    "Cargo"   has  been  held  409;  Stetoon  v.  Mass.  Ins.  Co.  4  Mass. 

not  to  cover  live  stock,  or  hay,  com,  880 ;  Higginson  v.  Dall,  18  Mass.  96 ; 

&c.,  put  on  board  mainly  for  the  use  of  Wells  v,  Phil.  Ins.  Co.  9  S.  &  R.  108 ; 

the  stock,  although  it  was  expected  Crowly  v.  Cohen,  8  B.  &  Ad.  478; 

thataconsiderablequantity  ofit  would  Chase  v.  Wash.  Ins.    Co.   12  Barb. 

remain  unconsumed,  and  would  be  sold  696. 
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deck,  -without  express  provision  to  that  effect,  (p)  But  an 
exceptional  usage  may,  if  known  and  established,  affect  the 
policy  on  this  point.  There  are  numerous  cases  referring  to 
this  question,  (^q^  It  has  been  intimated,  that  a  usage  to 
carry  such  goods  on  such  a  vessel  and  on  such  a  voyage,  is 
not  sufficient  to  bring  the  goods  within  the  policy,  un* 
less  there  be  *  also  evidence  of  a  usage  by  insurers  of  *  864 
paying  for  the  loss  of  such  goods,  (r) 


SECTION  IV. 

OF  THB  BBGINKING  AKD  THB  END  OF  THB  BISK. 

A  policy  of  insurance  should  define,  with  great  precision, 
the  time  when  the  risk  insured  against  begins,  and  when  it 
terminates.  This  definition  may  be,  either  by  referring  to  a 
moment  of  time,  or  to  some  fact,  or  to  some  place.  That  is, 
the  insurance  may  be  from  a  certain  hour  to  a  certain  hour, 
or  it  may  begin  when  certain  goods  are  laden  on  board,  or  as 
soon  as  the  ship  reaches  a  certain  place.    In  some  way  these 

termini  must  be  sufficiently  defined.     A  policy  from 

to ,  or    from to   A,   or   from   A   to y  has   no 

effect.  («) 

We  have  seen  that  actual  delivery  may  be  proved  in  con- 
tradiction of  the  date,  when  the  policy  is  to  take  effect  from 
the  time  of  delivery.  But  a  policy  may  be  made  and  de- 
livered much  later  than  the  date,  with  the  intention  that  it 
shall  take  effect  from  the  prior  date,  or  be  retrospective.  It 
may  also  be  intended  that  the  insurance  shall  attach,  although 
the  property  has  ceased  to  exist  before  the  making  and 
delivery  of  the  policy.     This  is  usually  effected  by  the  words 

(p)   Wolcott    V,    Eagle    Ins.    Co.  Merchants  Ins.  Co.  v.  ShillitOi  18  Ohio, 

4  Pick.  429;  Adams  v.  Warren  Ins.  669. 

Co.  22  Pick.  168 ;  Taunton  Copper  (r)  Tannton  Copper  Co.  v.  Merchants 

Co.  V.  Merchants  Ins.  Co.  id.  108;  Ins.  Co.  22  Pick.  108. 

MUward  v.  Hibbert,  8  Q.  B.  120.  {$)  M0U07,  book  2,  c.  7,  ft  14.    See 

iq)  Milwsrd  v,  Hibbert,  8  Q.  B.  120 ;  also,  Manlj  9.  United  Ins.  Co.  9  Mass. 

Da  Costa  v.  Edmonds,  4  Csinp.  142 ;  89 ;  Folsom  v.  Merchants  Ins.  Co   88 

Rogers  v.  Mechanics  Ins.  Co.  1  Story,  Maine,  414 ;  Qeveland  v.  Union  Ins. 

108;  Cnnard  V.  H7de,2  Bills  AS.  1;  Co.  8 Mass.  808. 
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in  oommon  use,  <*  lost  or  not  lost ; "  (0  but  any  other  eqniv 
alent  language  would  have  the  same  effect,  (u) 

An  insurance  beginning  ''on"  a  certain  day  covers  the 

whole  of  that  day.    If  it  begins  *'  from  "  a  certain  day,  the 

word  ^'  from  "  has  the  effect  of  ''  after,"  and  the  day 

*  865  is  excluded,  (v)    *  This,  at  least,  is  the  general  rule, 

although  it  might  be  varied  by  other  language  in  the 

policy,  or  by  circumstances.  (ic) 

Where  the  insurance  is  on  goods,  we  know  no  better  rule 
for  determining  when  the  policy  attaches  to  them,  than  fchat 
it  so  attaches  when  it  would  attach  to  the  vessel  carrying 
them,  were  she  insured. 

If  the  insurance  is  made  ''  at  and  from  "  a  certain  place, 
the  risk  begins  as  soon  as  the  vessel  is  at  that  place,  and  con- 
tinues while  she  is  there,  aud  also  when  she  leaves  that  place. 
The  question  has  arisen.  What  must  be  the  condition  of  the 
vessel  on  her  arrival,  for  the  policy  to  attach  ?  It  has  been 
said,  that  she  must  then  be  in  safety  from  the  perils  insured 
against.  And  as  an  insurance  to  a  place  does  not  cease 
until  she  has  arrived  there,  and  been  there  moored  twenty- 
four  hours  in  safety  (and  our  policies  usually  contain  a  clause 
to  that  effect),  it  has  been  held,  that  a  policy  ''  at "  did  not 
attach  on  the  arrival  of  a  ship,  until  after  the  twenty-^our 
hours  of  safety  had  expired,  (x)  But  it  is  obvious  that  the 
terms  of  the  policy  and  the  circumstances  of  the  case  must 
have  much  effect  in  the  application  of  these  rules. 

So  if  the  insurance  is  to  take  effect ''  at  and  from  a  certain 
port,"  it  may  be  difficult  to  determine  what  is  that  port,  or 
what  places  are  comprehended  within  it.  And  this  question 
of  mixed  law  and  fact  can  only  be  determined  by  usage,  or 
other  evidence,  (y)     Insurance  **  from  "  a  place  begins  only  * 

(t)  Paddock  v,  FnmkUn  los.  Co.  11  (to)  See  Howard's  Caae,  2  Salk.  626 

Pick.  227 ;  Bucks  v.  Thornton,  Holt.  N.  Piigh  v.  Leeds,  Cowp.  714 ;  Fuller  « 

P.  80;    Mead  v.  DaTison,  8  A.  &  E.  Russell,  6  Graj,  128. 

toe ;  Sutherland  v.  Pratt,  11  M.  &  W.  Ix)  See  Garrijpies  v.  Coxe,  1  Binn 

296;  Cobb  v.  New  England  Ins.  Co.  6  602;  Pfttrick  v.  Ludlow,  8  Johna.  Caa. 

Gray,  102.  14 ;  Motteux  v,  London  Asa.  Co.  1  Ads. 

(u)  Hammond  v,  Allen,  2   Sumner,  648;  Parmeter  p.  Couaina,  2  Camp 

m,  per  Story,  J.     See  also  Maroh  v.  285 ;  Bell  v.  Bell,  2  Camp.  478. 

Pfffot,  6  Burr.  2802.  (y)  De  Lonflniemere  v.  Firem.  Ins. 

{v)  Chiles  V.  Smith,  18  B.  Mon.  460:  Co.  10  Johns.  126 ;  Higgins  v,  AguUari 

Lorent  v.  South  Carolina  Ins.  Co.  1  cited  2  Taunt.  406 ;  McCargo  v.  Mer* 

Nott  *  McC.  606.  ohants  Ina.    Co.   10  Bob.   La.  884  ; 
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when  a  veasel  casts  off  her  moorings,  or  weighs  her  anchor, 
and  moves,  with  the  intention  of  sailing,  (z)  Ooods 
insured  ^*  at  and  *£rom  "  a  place,  do  not,  unless  it  is  *  866 
expressly  so  provided  in  the  policy,  (a)  come  under  the 
policy  until  laden  on  board  the  vessel,  or  on  board  a  boat  or 
lighter  to  be  carried  to  the  vessel  in  conformity  with  the 
usage  of  that  place,  (i)  But  they  would  be  covered  by  such 
a  policy,  if  brought  there  in  a  vessel  from  another  place,  (o) 
If  the  insurance  be  to  a  port  of  discharge,  it  continues  at  and 
from  such  ports  as  the  vessel  may  touch  at  for  inquiry,  advice, 
or  repair,  without  discharging  any  part  of  her  cargo.  (c{) 
Any  such  expression  as  *^  final  port,"  or  ^*  ports  of  discharge,'* 
would  continue  the  insurance  on  so  much  of  the  cargo  as  is 
not  there  discharged,  (e)  And  if  the  insurance  be  to  a  port 
of  discharge,  the  insurance  ceases  when  the  cargo  is  actually 
unladen  at  any  port,  whether  it  be  the  port  originally  in- 
tended or  another.  (/) 

Sometimes  it  is  provided  that  the  insurance  is  for  a  defi* 
site  period,  and  if  the  vessel  is  ^*  at  sea  "  at  the  end  of  the 
time,  the  risk  is  to  continue  until  her  arrival  at  port,  or  the 
port  of  destination.  The  meaning  of  the  phrase  ^^  at  sea," 
or  the  equivalent  phrase  ^^  on  her  passage,"  (^)  seems  to  have 
been  somewhat  controverted ;  but  we  consider  the  rule  aa 
now  well  settied.  K  a  vessel  is  in  a  port  at  the  expiration 
of  the  time,  she  cannot  be  said  to  be  at  sea,  (A)  unless  she  is 

Moxon  V.  Atkins,  8  Camp.  200;  Bell  v.  Lftpham  v.  Atlas  Ins.  Co.  24  Pick.  1 

Mar.  Ina.  Co  8  8.  &  R.  98;  Hull  Dock  Kins  v.  Hartford  Ins.  Co.  1  Conn.  888 

Co.  V,  Browne,  2  B.  &  Ad.  48 ;  Stockton  Claft  v.  United  Ins.  Co.  7  Mass.  86&. 

B.  Co.  p.  Barrett,  7  Man.  it  0.  870 ;  (e)   Inglis  v.  Vanx,  8  Camp.  487 

Payne  v,  Hutchinson,  2  Taunt.  405 ;  Preston  v.  Greenwood,  4  Doug.  28 , 

Constable  v.   Noble,  2   Taunt.   408;  Moore  v.  Taylor,  I  A.  &K.  26;  Upton 

Brown  v.  Tayleur,  4  A.  &  E.  241.  v.  Salem  Ins.  Co.  8  Met  606 ;  Brown  v 

{z)  Mey  i;.  South  Carolina  Ins.  Co.  8  Vigne.    12   East,   288 ;    Oliyenon   o 

Brer.  829.    If  a  Yessel  is  insured  at  Brightman,  8  Q.  B.  781. 

and  from  A  to  B,  from  thence  to  C  and  (/)  Mofbt  v.  Ward,  4  Done.  81,  note, 

back  to  A,  a  loss  at  B  will  be  coyered.  ShapW  o.  Tappan,  9  Mass.  20. 

Bradley  9.  Nashville  Ins.  Co.  8  La.  An.  (g)  in  Bowen  v.  Hope  Ins.  Co.  20 

706;  Bell  v.  Marine  Ins.  Co.  8  3.  &  R.  Pick.  276,  insorance  was  effected  for 

98.  one  yei^,  and  if  "  at  sea  "  when  the 

(a)  See  Kennebec   Co.  v.   Augusta  year  expired,  then  until  the  arriyal  of 

Ins.  Co.  0  Gray,  204.  the  vessel  at  port    In  Bowen  r.  Mer- 

(&)   Coggeshall  v.  Am.  Ins.   Co.  8  chants  Ins.  Co.  20  Pick.  276,  the  insui^ 

Wend.  288;  Parsons  v,  Mass.  Ins>  Co.  ance  was  the  same,  except  that  the 

fMass.  20a  phrase  in  the  latter  case  wss  "if  on  her 

(c)    Gardner    v.    CoL   Ins.    Co.    2  passage."    The  two  expressions  were 

Criuisfa,  C.  C.  478.  considered  as  synonymous. 

{d\  CooUdge  v.  Gray,  8  Mass.  627;  (A)  It  was  said  by  Parker,  C.  J^  la 
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in  that  port  by  restraint  and  against  her  wilL  (%)    If  a 
*  867  vessel  has  set  sail  before  the  expiration  *  of  the  time, 
although  not  fairly  at  sea,  the  underwriters  are  liable 
for  a  subsequent  loss.  (/) 

The  clause  terminating  the  insurance  only  when  the  yessel 
has  been  moored  twenty-four  houiB  in  safety  at  the  port  of 
arrival,  has  received  judicial  construction.  If  the  vessel  be 
ordered  off  or  into  quarantine  before  the  twenty*four  hours 
have  passed,  the  policy  does  not  cease  to  attach ;  (k)  but  if 
she  be  safely  moored,  and  continue  safe  through  a  storm  or 
other  peril,  which  begins  either  before  or  within  the  twenty* 
four  hours,  and  is  afterwards  lost  through  the  same  storm  oi 
peril,  she  is  not  lost  within  the  policy.  (T) 

If  goods  are  usually  landed  from  a  ship  in  a  certain  port 
by  boats  or  lighters,  they  are  not  landed  and  are  under  the 
policy  while  on  board  the  lighters.  And  this  would  be  true 
if  this  mode  of  landing  the  goods  was  imusual,  but  justified 
by  the  necessity  of  the  case,  (m)  It  has,  however,  been  held, 
that  if  a  consignee  sends  his  own  lighter  to  receive  the  goods, 
they  are  delivered  to  him  when  put  on  board  his  lighter,  and 
the  insurance  ceases,  (n) 

Whenever  the  voyage  insured  is  abandoned  or  broken  up, 
by  a  peril  not  insured  against,  the  insurance  ceases,  (o) 

Wood  V,  New  England  Ins.  Co.  14  well  v.  Harrison,  2  Ezch.  127 ;  Dickey 

Mass.  81 » that  "  A  vessel  is  considered  v.  United   Ins.    Co.  U   Johns.    85S; 

in  that  condition  ('  at  sea/)  while  on  Zacharie  v,  Orleans  Ins.  Co.  17  Mart 

her  Toyage,  and  pursuing  the  husiness  La.  687 ;  Graj  v.  Gardner,  17  Mass. 

of  it,  although  during  put  of  the  time,  188.    If  a  vessel  arrives  a  mere  wreck, 

she  is  necessarily  within  some  port,  in  she  cannot  be  said  to  have  been  in 

the  prosecution  of  her  voyage."    This  safety  a  moment.    Shawe  v.  Felton,  2 

dictum  has  however  been  pronounced  East,  109. 

to  be  incorrect.  Gookln  r.  New  Eng-  (m)  Matthie  v.  Potts,  8  B.  &  P.  28 ; 
land  Ins.  Co.  8  Am.  Law  Reg.  862;  Stewart  o.  Bell,  6  B.  &  Aid.  288 ;  Wads- 
Am.  Ins.  Co.  V.  Hutton,  24  Wend.  880,  worth  v.  Pacific  Ins.  Co.  4  Wend.  88 ; 
7  Hill,  821.  See  Eyre  o.  Marine  Ins.  Osacar  v,  Louisiana  State  Ins.  Co.  17 
Co.  6  Whart.  247.  5  Watts  &  S.  116.  Mart  La.  886. 

(t)  Wood  o.  New  England  Ins.  Co.  (n)  Sparrow  o.  Camthers,  2  Stra. 

14  Mass.  81.  1286.    But  see  Lanj^oie  v.  Brant,  cited 

(j)  Bowen  v.  Hope  Ins.  Co.  20  Pick.  2  B.  &  P.  484,  note.    If  he  merely 

276 ;  Union  Ins.  Co.  9.  Tysen,  8  Hill,  hires  a  lighter  and  pays  for  it  himself, 

118.  the  risk  continues  till  the  goods  are 

Ik)  Waples  V.  Eames,  2  Stra.  1248.  lauded.    Rucker  v.  London  Ass.  Co.  2 

(/)  BilU.  Mason,  6  Mass.  818.    By  B.  &  P.  482,  note;   Hurry  v.  Royal 

arrival  is  meant  the  reaching  the  usual  Exch.  Ass.  Co.  2  B.  &  P.  480.    See 

place  of  unloading.    Samuel  v.  Royal  Strong  r.  Natally,  4  B.  &  P.  16 ;  Low 

Exch.  Ass.  Co.  8  B.  &  C.  119;  Anger-  o.  Davy,  6  Binn.  596. 

stein  V,  Beil,  Park,  Ins.  46;  Meigs  v.  (o)  Brown  o.  Vigne,  12  East,  288. 
Mutual  Ins.  Co.  2  Gush.  489 ;  \yhit- 
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Becanse  the  insureis  are  liable  for  the  direct,  immediate, 
and  inevitable  conAequences  of  a  peril  insured  against,  we 
should  say  that  thej  were  thus  liable  for  those  consequences, 
although  they  occur  after  the  insurance  has  ceased,  provided 
the  injury  took  place  while  the  property  was  covered  by  the 
policy,  (p) 


•SECTION   V.  •«68 

OF  OPSK  AKD  OF  VALUED  POUOIBS. 

A.  —  Cf  Open  Policies. 

As  wager  policies  are  now  void  both  in  England  and  in  this 
country,  the  insured  must  have  at  risk  some  interest  in  the 
subject  of  insurance.  (9)  This  may  be  any  legal  or  equitable 
interest  whatever,  if  it  be  such  that  the  peril  against  which 
the  insurance  is  made,  would  cause  a .  pecuniary  loss  to  the 
insured  by  its  immediate  and  direct  effect,  (r) 

If  the  policy  does  not  state  the  value  of  the  property  in* 
sured,  as  agreed  upon  by  both  parties,  this  value  must  be 
proved  by  evidence  after  the  loss  occurs.  Such  a  policy  is 
called  an  open  policy. 

A  policy  may  be  made  and  delivered  which  as  yet  covers 
no  property ;  because  it  may  provide  that  the  property  to  be 
insured  under  it  shall  be  defined  and  ascertained  by  state- 
ments to  be  subsequently  and  at  various  times  indorsed  upon 
the  policy.  («)  These  policies  always  provide  for  the  man* 
nex  in  which  ships  or  cargo  or  any  maritime  interest  shall  be 
indorsed  upon  the  policy,  or  entered  in  a  designated  book,  so 

(p)  Knight  V.  Faith,  16  Q.  B.  649.  Stirling  v.  Vanghui,    11    Eut,  619 » 

See  Meretonj  v.  Donlope,  cited  1  T.  R.  Hancox  v.  Fishing  Ins.  Co.  8  SamnQr, 

260 ;  Fnrneauz  v.  Bradlej,  2  Manh.  140 ;  Fireman's  Ins.  Co.  p.  Powell,  18 

Ins.  684.  B.  Mon.  811 ;  Waters  v.  Monarch  Ins. 

{q)  Amoty  v.  Oilman,  2  Mass.  18;  Co.  6  Ellis  ft  B.  870;  Wilson  v.  Martin, 

Stetson  V.  Mass.  Ins.  Co.  4  Mass.  886;  11  Ezch.  684;  Rice  v.  Tower,  1  Qray^ 

Lordv.  Dall,  12  Mass.  118;  King  v.  426. 

State  Ins.  Co.  7  Cash.  10;  Alsop  o.  la)  Langhom  v.  Colcgan,  4  Taunt. 

Commercial  Ins.  Co.  1  Samner,  464.  880;   Neville  v.  Merch.   Ics.  Co.  17 

By  statute  19  Geo.  IL,  c.  87,  wager  Ohio,  192;  Newlin  9.  Ins.  Co.  20  Peon. 

policies  are  made  illegal.  State,  812 :  Ralll  v.  Janson,  6  BUit  % 

(r)  Lucena  v.  Crauford,  6  B.  ft  P.  B.  422,  86  Eng.  L.  ft  £q.  198. 
802;  Craufnrd  v.  Hunter,  8  T.  B.  18; 
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as  to  come  under  insurance';  and  these  provisions  are  strictlj 
enforced.  (««)  Such  a  policy  is  sometimes  called  an  ^*-  open 
policy,"  and  sometimes  a  ^^  running  policy."  The  insured  by 
such  a  policy  has  no  right  to  make  an  indorsement  which 
conflicts  with  thd  body  of  the  policy,  (t)    It  has  been  held, 

that  these  indorsements  are  to  be  regarded  as  so  many 
*  869  contracts  of  insurance ;  *  and,  generally  speaking,  the 

insurers,  by  an  open  policy  on  merchandise  to  be 
shipped  by  a  certain  route,  are  obliged  to  insure  all  shipments 
made  to  the  insured  by  that  route,  if  duly  indorsed,  with  due 
information  to  the  insurers  of  the  circumstances  they  are  en- 
titled to  know.  But  it  is  also  true,  that  the  language  of  the 
policy  may  show  that  the  contract  is  not  an  absolute  one,  but 
that  the  underwriters  can  elect  in  each  case  whether  to  take 
the  risk  or  not.  (u) 

B.  —  Cf  Valued  PoUcUb. 

Where  the  value  of-  the  property  insured  is  agreed  upon  by 
the  parties,  and  this  value  is  stated  in  the  policy,  usually  or 

always  by  the  phrase  "valued  at$ ,"  such  a  policy  is 

called  a  valued  policy. 

This  valuation  is  final  and  conclusive  upon  both  par- 
ties, (v)  It  must  not,  however,  make  the  policy  a  wager 
policy,  which  it  would  do  if  the  property  so  valued  had  no 
real  value,  (tr)  But  all  maritime  property  —  and  merchan- 
dise far  more  than  the  ship  —  may  have  very  wide  limits, 
within  which  a  valuation  may  be  honest  and  valid.    And 

(m)  Plahto  V.  Merchants  Ins.  Co.  88  (u)  New  Fork  Ins.  Co.  v,  Roberts,  4 

Mo.  248 ;  Hartshorn  v.  Shoe,  &c.  Ins.  Duer,  141 ;  E.  Carver  Co.  v.  Manof . 

Co.  16  Qraj,  240.  Ins.  Co.  6  Graj,  214 ;  Hartaboni  v. 

(t)  Entwisle  o.  Ellis,  2  H.  &  N.  549.  Shoe    ft    L.    Dealers    Ins.     Co.    16 

But  the  insurers  may  agree  to  alter  Gray*        ;  Orient  Ins.  Co.  9.  Wright, 

the  terms  of  the  contract  by  the  in-  28  How.  401 ;  Sun  Ins.  Co.  v.  Wright, 

dorsement.    Kennebec  Co.  v.  Augusta  id.  412 ;  Edwards  r.  St.  Louis  Ins.  Co. 

Ins.  Co.  6  Gray,  204.    Though  it  seems  7  Misso.  882;  Douville  «.  Sun  Ins.  Co. 

that  if  the  indorsement  alters  the  policy,  12  La.  An.  269. 

the  lact  that  the  underwriters  place  (v)  Hodgsoa   v.   Mar.    Ins.   Co.   6 

their  initials  to  the  indorsement  is  not  Cranch,  100,  6  Cranch,  206 ;  Miner  v. 

conclusive  evidence  of  their  assent  to  Tagert,   8    Binn.    204;     Coolidge    t^. 

the  alteration.    Entwisle  v.  Ellis,  supra,  Gloucester  Ins.  Co.  15  Mass.  841 ;  Feis« 

The  policy  and  tlie  indorsement  should  v,  Aguilar,  8  Taunt.  606. 

be  construed  together,  unless  they  can*  (w)  Lewis  v.  Rucker,  2  Burr.  1171  { 

not  be  reconciled,  in  which  case  the  Clark  v.  Ocean  Ins.  Co.  16  Pick.  296 

indorsement  should  govern.  Protection  Woloott  v,  Sa^jple  Ins.  Co.  4  Pick.  488. 
Ina  Co.  0.  Wilson,  6  Ohio  State,  668. 

[508] 


OH.  ZVIL]  HABINE  nrSTTBAKOB.  *  860 

» 

ftfter  much  adjudication  on  the  subject  of  yalued  policies,  it 
may  be  said,  that  a  mere  exaggeration  of  a  real  and  an  actual 
Tslue,  if  it  was  not  enormous  and  out  of  all  proportion  to 
the  &ct,  would  not  avoid  the  valuation,  (x)  It  is,  however, 
certain  that  a  valuation  intended  to  cover  an  illegal  interest, 
or  to  insure  illegally  in  respect  to  the  peril,  (y)  or  made 
fraudulently,  would  be  void ;  (z)  and  an  excessive  over^valu* 
ation  might  be  evidence  of  fraud,  (a) 

*  A  valuation  in  one  policy  has  no  influence  in  deter-  *  870 
mining  the  value  of  the  same  thing,  as  it  is  insured  by 
other  insurers.  (V) 

If  an  insured  owns  only  a  certain  proportion  or  share  of 
the  properiy  insured,  a  general  valuation  will  be  held  to  be  a 
valuation  of  that  share,  (e)  unless  otherwise  stated  or  im 
plied  in  the  policy,  (d)  But  if  the  valuation  be  of  ^goods,  all 
of  which  are  included  in  the  valuation,  and  a  part  only  is  put 
on  board  and  at  risk,  the  valuaition  applies  to  that  part  only 
fro  rata,  (e)  The  policy  may  provide  for  any  of  these  cases ; 
but,  without  such  provision,  a  valuation  of  the  whole  sub- 
ject-matter will  be  regarded  as  a  valuation  of  the  insured's 
whole  interest  in  it,  including  the  premium  he  pays.  (/) 

The  valuation  is  often  applied  to  a  ship,  and  not  unfre- 
quently  to  the  freight,  or  to  ti^e  cargo ;  and  sometimes  to  an 
insurance  of  profits  under  that  name,  although  more  fre- 
quently the  profits  are  included  in  a  valuation  of  die  goods,  (jsf) 
If  freight  be  valued,  the  valuation  is  held  as  that  of  the 
freight  of  a  full  cargo  ;  and  where  a  part  only  is  at  risk,  the 
valuation  applies  only  pro  rata.  (A)    If  profits  are  valued^ 

{x)  Allop  V.  CommerdAl  Ins.  Co.  1  (d)  Dumas  v.  Jonet,  4  MaM.  647 ; 

Sumner,  478 ;  Robinaon  o.  Manuf.  Ins.  Mayo  v.  Maine  Ins.  Co.  12  Mass.  26^^ 

Co.  1  Met.  148;  Irrinff  v.  Manning,  1  Murraj   v.    Colombian    Ins.    Co.    7  A 

H.  L.  Cas.  804,  6  C.  B.  419;  Phenix  Johns.  802. 

Ins.  Co.  9.  M'Loon,  100  Mass.  476.  (0)  Forbes  v.  Aspinall,  18  East,  828; 

Cv)  See  supra.  Wolcott  v.  Eagle  Ins.  Co.  4  Pick.  429; 

(2)  Gardner  v.  Col.  Ins.  Co.  2  Crancb.  Clark  v.  Ocean  Ins.  Co.  16  Pick.  296 ; 

C.  C.  650;  Ocean  Ins.  Co.  v.  Fields,  2  Mutual  Ins.  Co.  v.  Munro,  7    Gray, 

Story,  77;  Hersey  v.  Merrimack  Co.  249. 

Ins.  Co.  7  Foster,  166;  Protection  Ins.  (/)  Brooks  v.  Oriental  Ins.  Co.  7 

Co.  r.  Hall,  16  B.  Mon.  411 ;  Catron  v.  Pick.  269;  Mayo  v.  Maine  Ins.  Co.  12 

Tenn.  Ins.  Co.  6  Humph.  186;  Hal|^  BCass.  260;  Mintuxn  v.  Columbian  Ins. 

r.  De  La  Cour,  8  Camp.  819.  Co.  10  Johns.  76. 

(a)  See  cases  in  note,  wmra.  (a)  See  cases  supra,  p.  862,  note  [o) 

6)  Higginson  0.  DaU,  ift  Mass.  96.  (A)  Forbes  v.  AspinaU,  18  East,  828 

fe)  Feise  v.  Aguilar,  8  Taunt  406.  WcOoott  v.  Eagle  Ins.  Co.  4  Pick.  429 

[609] 


*  870  THE  LAW  OF  CONTRAOTS.  [BOOK  HI. 

and  the  goods  are  lost,  the  English  courts  seem  to  require 
proof  that  there  would  have  been  some  profit,  had  they 
arrived  safely,  and  then  the  valuation  comes  in.  (%)  Our 
courts,  however,  hold,  that  the  loss  of  goods  carries  neces- 
sarily a  loss  of  profits,  and  the  valuation  of  profits  then  takes 
effect,  without  any  evidence  that  there  would  have  been  any 
profits,  (y) 


•871  •SECTION   VL 

OF  DOUBLE  IKSUBAKOB. 

That  is  a  double  insurance,  where,  by  different  policies, 
the  same  interest  of  the  same  parties  in  the  same  subject- 
matter,  is  insured  against  the  same  risks ;  and  it  is  over-in- 
surance if  the  whole  amount  insured  by  all  the  policien 
exceeds  the  whole  value  of  the  property  insured. 

The  marine  policies  of  this  country  usually  contain  a 
clause  which,  however  varied,  has,  and  is  intended  to  have, 
this  effect ;  that  if  there  be  any  prior  insurance,  the  insurer 
shall  be  liable  only  for  so  much  of  the  property  as  the  prior 
insurance  leaves  uninsured.  (A;)  Possibly  the  law  might  now 
so  construe  successive  policies  without  this  clause ;  but  the 
clause  was  introduced  because  it  seemed  then  to  be  law,  that 
all  the  policies  attached  to  all  the  property  pro  rata.  And  if 
either  insurer  paid  the  whole  loss,  or  more  than  his  propor- 
tion, he  might  recover  from  the  other  insurers  the  share  they 
were  bound  to  pay. 

If  policies  are  simultaneous,  they  certainly  attach  to  the 
whole  property  all  at  once  and  all  alike ;  (I)  and  they  are 
sometimes  expressly  declared  to  be  simtiltaneous  that  they 
may  so  attach.  But  if  this  be  not  expressly  declared,  and 
the  policies  bear  date  on  the  same  day,  the  court  will  inquire 
into  fractions  of  the  day,  in  order  to  ascertain  which  is  prior 
• 

(t)  Hodgson  V.  QXoTer,  6  East,  816.  Ck>.  6  8.  ft  R.  473 ;  American  Ins.  Co. 

[j)  Patapsco  Ins.  Co.  v.  Coulter,  8  v»  Griswold,  14  Wend.  899. 
Pet.  222.  (/)  Potter  v.  Mar.  Ins.  Co.  2  Mason, 

{k)  Whiting  V.  Independent  Ins.  Co.  476 ;  Wiggin  v.  Bnffolk  Ins.  Co.  IS 

16  Md.  297 ;  Peters  0.  Delaware  Ins.  Pick.  146. 
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■ 

a&il  which  is  subsequent;  and  only  when  this  cannot  be 
ascertained  would  they  be  held  to  be  simidtaneous.  (m) 

Priority  under  this  clause,  means  priority  in  effecting  the 
insurance,  and  not  priority  in  the  beginning  of  the  risk ;  and 
for  this  purpose,  the  contract  may  be  shown  to  have  been 
made  at  another  time  than  its  written  date,  (n) 

*  If  the  first  policy  covers  the  whole  property  for  a  •  872 
part  of  the  time  during  which  the  second  policy  should 
attach,  the  first  policy  is  suspended  until  the  second  policy 
ceases  to  attach,  and  then  the  first  policy  attaches,  (o) 

If  many  policies  attach  to  property  when  they  are  made, 
and  the  property  is  afterwards  diminished  in  value  below  the 
amount  of  them  all,  the  weight  of  authority  seems  to  be  in 
favor  of  discharging  the  latest  policy,  then  the  one  next  be* 
fore  it,  and  so  on  as  the  property  lessens,  (p)  But  doubts 
have  been  expressed  on  good  reasons,  whether,  if  there  be  a 
.  diminution  in  the  property  after  all  the  policies  have  attached, 
this  diminution  should  not  be  distributed  among  them  all, 
fro  rata.  ( j) 

If  policies  provide,  as  they  sometimes  do,  that  they  shall 
be  null  and  void,  if  any  other  insurance  on  the  same  prop- 
erty be  made,  unless  notice  thereof  is  given  to  the  company, 
and  the  same  is  mentioned  or  indorsed  upon  the  policy,  (r) 
and  such  other  insurance  is  made,  and  not  notified,  this 
clause  will  not  take  effect  if  this  other  insurance  be  void 
from  any  cause.  («)  And  although  there  is  not  in  general 
any  double  insurance,  if  the  insurances  are  made  by  different 
parties  on  different  interests,  in  the  same  subject-matter,  (t) 
yet  if  two  or  more  persons  are  insured  jointly  on  the  same 
property,  and  the  policy  provides  that  it  shall  be  void  in  case 

(m)  CMet   in  preceding  note»  and  (r)  Pendor  v.  Am.  Mut.  Int.  Co.  12 

Brown  o.  Hartford  Ins.  Co.  8  Day,  68.  Ciuh.  469. 

(n)  Lee  V,  Mass.  Int.  Co.  6  Mast.  (<)  Jackson   o.  Blast.   Int.  Co.  28 

208.  Pick.  418;  Hardy  p.  Union  Ins.  Co.  4 

(o)  Kent  p.  Mantif.  Int.  Co.  18  Pick.  Allen,  217 ;  Clark  v.  Kew  England  Ins. 

19,  Co.  6  Cosh.  842;  Jackson  v.  Farmers 

\p)  Am.  Int.  Co.  v.  Gritwold,   14  Int.  Co.  6  Gray,  62 ;  Stacer  v,  Franklin 

Wend.  899.  Ins.  Co.  2  WatU  k  8.  606.    Bnt  tee 

{q)  Am.  Int.  Co.  v.  Griswold,   14  Carpenter  v.  Providenoe  Ins.  Co.  16 

Wend.  899,  per    TVocy,    Senator;   2  Pet  496. 

PhiUips  Ins.  f  1261.    See  2  Parsons,  (0  Godin  v.  Royal  Ezoh.  Att.  Co.  1 

Mar.  Law.  98,  where  tliit  qnestion  it  Burr.  489;  Warder  v.  Horton,  4  Binn. 

diacotted  at  length.  629. 
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of  subsequent  over-insurance,  this  clause  takes  effect  if  eitI;Ler 
of  the  insured  make  this  ovei^ insurance,  (u) 

Policies  sometunes  contain  special  clauses  and  provisions 
in  respect  to  the  effect  of  double  insurance  or  over-insur* 
ance.  (v) 


•878  *  SECTION   VIL 

OF  BE-INSXJBANCB. 

Any  person  who  is  an  insurer  of  property,  and  therefore 
liable  for  its  loss,  whether  as  the  insurer  under  a  policy,  or  as 
common  carrier,  or  in  any  other  way,  has  an  interest  in  the 
policy  for  which  he  may  cause  himself  to  be  insured. 

This  is  sometimes  done  by  insurers  who  wish  to  divide 
their  risks,  or  for  any  reason  to  be  rid  of  a  risk.  It  is  most 
commonly  done  by  insurance  companies  who  wish  to  wind 
up  their  affairs,  and  for  this  purpose  to  cast  off  all  their,  re- 
sponsibilities, (w^ 

Re-insurers  may  make  any  defence  in  a  suit  on  the  policy, 
which  the  original  insurers  could  have  made  in  such  a  suit ;  (x) 
and  it  has  been  held,  that  if  an  insurer  defends  against  an 
action  on  the  policy  brought  by  the  original  insured,  he  may 
recover  from  the  re-insurer,  not  only  the  loss  he  has  to  pay, 
but  the  costs  and  expenses  of  his  defence,  unless  the  re- 
insurer neither  expressly  nor  impliedly  authorized  the  defence, 
or  unless  he  can  show  that  there  was  no  ground  for  it  what- 
ever, (y) 

(u)  MasM7  V,  Atlat  Inf.  Co.  4  Kern.  2  Curtifl,  C.  C.  624, 19  How.  81S ;  Mer- 

79.  cantDe  Ins.  Co.  v.  State  Ins.  Co.  26 

{v)  As  that  the  policy  is  roid  in  ease  Barb.  819 ;  New  York  Bowery  Ins.  Co. 

of  a  subsequent  insuranoe  unless  the  v.  New  York  F.  Ins.  Co.  17  Wend.  869. 

insurers   are   notified   of  it  with  all  (x)  New  York  Ins.  Co.  v.  Protection 

reasonable  diligenoe.    Mellen  v.  Hamil-  Ins.  Co.  1  Storr,  466 ;  Yonkers»  &c. 

ton  Ins.  Co.  5  Duer,  101,  17  N.  Y.  609.  Ins.  Co.  v,  HofEman,  &c.  Ins.  Co.  6 

Or,  unless  such  insurance  is  assented  Rob.  816. 

to    by     the     underwriter.     Hale    9.  (y)  New  York  Ins.  Co.  v.  Protection 

Mechanics  Ins.  Co.  6  Gray,  169.  Ins.  Co.  1  Story,  468;  Hastie  v.  De 

{w)  Reed  r.  Cole,   8    Burr.    1612;  Peyster,  8  Gaines,  190. 
Union  Ins.  Co.  v.  Commercial  Ins.  Co. 
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SECTION  Tin. 

OF  THE  BISES  INSURED  AGAIK8T. 

A.  —  O-eneral  Mules. 

The  marine  policies  used  in  the  United  States,  enumerate 
the  perils  against  which  they  insure.  These  are 
usually  peidls  *  of  the  sea,  fire,  barratry,  theft,  rob-  *  874 
beiy,  piracy,  capture,  arrests,  and  detentions.  Before 
considering  them  specifically,  some  remarks  should  be  made 
of  the  general  responsibility  of  insurers,  and  the  limits  to 
this  responsibility. 

The  insured  has  no  claim  for  any  loss  directly  caused  by 
his  own  personal  wrong-doing ;  for,  as  Pothier  expresses  it» 
^*  I  cannot  validly  agree  with  any  one  that  he  should  charge 
himself  with  the  faults  that  I  shall  commit."  (z)  Some  ques« 
tion  may  arise  when  the  wrong-doing  is  that  of  the  agente 
of  the  insured.  It  is  quite  certain  that  insurers  wotild  not 
be,  on  general  principles,  liable  for  a  loss  which  was  caused 
by  the  wrong-doing,  or  by  the  mistake,  incapacity,  or  negli- 
gence of  the  master  or  crew  employed  by  the  insured,  (a) 
It  is,  however,  equally  certain,  that  many  if  not  most  mar- 
itime losses  are  caused,  in  a  greater  or  less  degree,  by  the 
ignorance  or  carelessness  of  the  master  or  crew,  and  that 
the  insurers  are  held  in  such  cases.  It  seems  now  to  be  gen- 
erally considered,  in  England  and  in  this  country,  that  where 
the  loss  is  caused  by  a  peril  insured  against,  the  negligence 
of  the  master  or  crew  which  exposes  the  property  to  this 
peril,  was  only  the  remote  cause  of  the  loss,  and  therefore 
does  not  destroy  the  liability  of  the  insurers,  (oa)  But 
questions  on  this  subject  are  difficult,  and  the  cases  are  very 

(s)  See  Emerigon,  c.  xiL  s.  11  §  1,  (a)  Roeetto  v,  Gnrney,  11  C.  B.  176; 

Meredith  ed.  290;  Skidmore  v.  fies-  Himebr  v.  Stewart,  1  Brer.  209;  Yos  v. 

doitf ,  2  Jobni.  Cas.  77;  Goix  o.  Knox,  United  Ine.  Co.  2  Johns.  Cm,  187; 

1  id.  887 ;  Cliandler  o.  Worcester  Ins.  Goix  9.  Low,  1  Johns.  Cu.  841 ;  An* 

Co.  8  Gush.  828.    But  tee  Thompson  drews  v.  Essex  Lis.  Co.  8  Mason,  6. 

9.  Hopper,  6  Ellis  &  B.  987,  Ellis,  B.  A  (aa)  Phoenix  Ins.  Co.  v.  Cochran,  61 

B.  1028.  Penn.  148. 
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numerous  and  irreconcilable.  (()  Undoubtedly  the  gen- 
•  875  eral  principle,  that  a  principal  is  answerable  ♦  for  the 
acts  of  his  agent,  or  a  master  for  the  acts  of  his  servant, 
only  where  the  acts  are  done  in  the  actual  exercise  of  the 
agency  or  service,  would  have  some  application  to  contracts 
of  insurance.  Therefore  the  owner  would  not  be  respon* 
sible  for  any  personal  crime  or  wrong-doing  committed  by  an 
agent  outside  of  his  agency,  nor  lose  his  claim  on  the  insurers 
for  a  loss  arising  from  it. 

It  is  another  universal  rule  that  insurers  are  not  responsible 
for  losses  which  are  not  caused  by  extraordinary  risks ;  for  a 
vessel  is  not  seaworthy  which  cannot  safely  encounter  ordi- 
nary maritime  risks,  (c)  So  also  insurers  are  not  liable  for 
ordinary  leakage  or  breakage,  ((f)  or  wear  and  tear,  {e) 

It  is  another  rule,  that  insurers  are  not  liable  for  property 
destroyed  by  the  effect  of  its  own  inherent  deficiencies  or 
tendencies,  (/)  unless  these  tendencies  are  made  active  and 
destructive  by  a  peril  insured  against.  Thus,  if  hemp,  which 
was  dry  when  laden,  be  afterwards  wet  by  a  peril  of  the  sea, 
and  by  reason  of  such  wet  ferments,  or  rots,  or  burns,  the 
insurers  would  be  liable,  not  oidy  for  the  hemp,  (jg)  but  for 
the  ship  or  cargo,  if  destroyed  by  the  burning  hemp. 

It  is  another  rule,  that  insurers  are  not  liable  for  a  loss 
caused  by  a  violation  of  the  laws  of  the  countiy  where  the 
insurance  was  made,  even  if  they  expressly  agree  to  be  thus 

(6)  The  earlier  cases  leave  the  ques-  two  questions  were  raised,  first,  whether 

tion  in  some  doubt,  but  the  principle  the  underwriters  were  liable  for  a  loss 

seems  well  settled  b^  the  later  authori-  occasioned    by    the    barratry  of   the 

ties,  that  if  the  loss  is  caused  bj  a  peril  master  and  crew ;  and,  seoond,  whether 

insured  against,  the  underwriters  are  thej  were  liable  for  a  loss  occasioned 

liable,  although  the  remote  cause  is  the  by  the  negligence  of  the  same  persons, 

negligence  of  the  master  and   crew.  There  seems  to  be  no  reason  why  the 

whether  barratry  be  insured  against  or  same  rule  should  not  apply  to  both 

not.    Walker  t;.  Maitland,  6  B.  &  Aid.  class  of  cases,  but  the  court  held  that 

171 ;  Shore  v.  Bentall,  7  B.  &  C.  798,  it  did  not. 

n. ;  Dixon  v,  Sadler,  6  M.  &  W.  416,  8  (cj  Crofts  v,  Marshall,  7  Car.  &  P. 

M.  &  W.  895 ;  Redman  v.  Wilson,  14  697 ;  Bamewell  v.  Church,  1  Gaines, 

M.  &  W.  476 ;  Waters  v.  Merchants  234 ;  Coles  v.  Mar.  Ins.  Co.  8  Wash.  C 

Ins.  Co.  11  Pet.  213;  Williams  v.  Suf-  C.  169.                               i 

folk  Ins.  Co.  8  Sumner,  276 ;  Nelson  v.  (d)  Benecke,  Phil.  ed.  448. 

Suffolk  Ins.  Co.  8  Cush.  496 ;  Perrin  v.  (e)  Fisk  v.  Commercial  Ins.  Co.  18 

Protection  Ins.  Co.  11  Ohio,  147.    The  La.  77;  Coles  o.  Marine  Ins.  Co.  8 

difficulty  arises  in  determining  which  Wash.  C.  C.  169 ;  Duipeyre  v.  Western 

is  the  proximate  cause,  and  the  case  of  Ins.  Co.  2  Bob.  La.  457. 

Waters  v.  Merchants  Ins.  Co.  mpra,  if)  Emerigon,  c.  12,  §  9,  Meredith  ed. 

•hows  the  difficulty  of  rightly  deter-  811. 

mining  this  question.    In   that   case  {g)  Boyd  o.  Dubois,  8  Camp.  188* 
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liable ;  because  such  a  contract  would  be  void  for  illegal- 
ity* (A)  Nor  are  they  liable  for  violation  of  the  laws  of 
a  foreign  country  respecting  revenue  and  trade,  unless  there 
be  evidence  from  the  policy  itself,  or  from  notice  to  them, 
or  knowledge  by  them,  that  it  was  the  intention  of  the 
insured  to  incur  this  peril.  Then  they  are  liable,  because 
they  can  lawfully  make  such  a  contract,  if  they  choose  to  do 
so.  (t)  Policies  often  contain  a  warranty  against  prohibited 
trade.  (/) 

*  If  there  be  an  actual  violation  of  a  foreign  law  *  876 
without  the  knowledge  or  the  fault,  either  of  the 
owner  or  his  agents,  the  insurers  may  still  be  responsible. 
As  if  the  master  and  crew  did  not  know,  and  had  no 
sufficient  means  of  knowing,  that  a  blockade  existed,  or 
that  laws  or  orders  had  been  made,  of  which  their  igno- 
rant violation  had  subjected  the  ship  to  seizure  and  condem- 
nation, (k) 

The  general  clause,  "  all  other  perils ''  is  added  in  our 
American  policies,  but  it  is  restricted  in  its  extent  and  opera- 
tion to  perils  of  a  like  kind  with  those  which  are  enumer- 
ated. (Z)  If  goods  are  damaged  by  actual  contact  with 
sea^water,  the  underwriters  are  certainly  liable  ;  (m)  and  we 
think  that  they  are  equally  liable,  if  a  part  is  damaged  by 
sea-water,  and  the  vapor  and  gases  arising  from  it  injure 
another  portion,  (n)  unless  the  policy  contains  the  clause  that 

ih)  See  Gray  v.  Sims,  8  Wash.  C.  C.  2S;  Moses  v.  Sun  Ins.  Co.  1  Duer,  160 ; 

276 ;  Farmer  v.  Legg,  7  T.  R.  186.  Caldwell  v.  St.  Louis  Ins.  Co.  1  La.  An. 

(t)  Pollock  V.  BtSSHock,  6  Mass.  284 ;  85 ;  Perkins  v.  New  England  Ins.  Co. 

Lever    v.   Fletcher,   Park,  Ins.  818;  12  Mass.  214;  Frichette  v.  State  Ins. 

Andrews  r.  Essex  Ins.  Co.  8  Mason,  18.  Co.  8  Bosw.  190 ;  De  Peau  r.  RnsseU, 

{j)  Andrews   v.  Essex    Ins.  Co.  8  1  Brev.  441 ;  Golx  9.  Knox,  1  Johns. 

Mason,  17 ;  Richardson  v.  Maine  Ins.  887 ;  Skidmore  v.  Desdoity,  2  Johns. 

Ck>.  6  Mass.  102 ;  Parker  v,  Jones,  18  Cas.  77 ;  Marcy  v.  Sun  Ins.  Co.  11  La. 

id.  178 ;  Church  v.  Hubbart,  2  Cranch,  An.  748. 

2^2;  Higginson  9.  Pomeroy,  11  Mass.  (m)  Baker  v,  Mannf.  Ins.  Co.  Sup. 

104.              «  Jud.  Ct.  Mass.,  March  T.  1861, 14  Law 

{k]  See  Wood  v.  New  England  Ins.  Reporter,  208 ;  Cogswell  o.  Ocean  Ins. 

Co.  14  Mass.  81 ;  Archibald  v,  Mercan-  Co.  18  La.  84. 

tile  Ins.  Co.  8  Pick.  70;  Parker  v.  (n)  Montoja  v,  London  Ass.  Co.  6 

Jones,  18  Mass.  178.  Exch.  461,  4  Eng.  L.  &  Eq.  600,  Ran- 

[l]  Cullen  V.  Butler,  6  M.  &  S.  461 ;  kin  v.  Am.  Ins.  Co.  1  Hall,  619.    But 

PmUlpe  V.  Barber,  6  B.  &  Aid.  161 ;  see  contra,  Baker  u,  Manuf.  Ins.  Co.  14 

Perrin  v.  Protection  Ins.  Co.  11  Ohio,  Law  Rep.  208.    An  examination  of  the 

147 ;  EUeiT  V.  New  England  Ins.  Co.  8  pipers  in  this  case  makes  it  questiona- 

Pick.  14 ;  Devaux  o.  j'Ansan,  6  Bing.  ble  whether   the  court  decided   this 

N.  a  619 ;  Butler  v.  Wildman,  8  B.  &  point. 
Aid.  898 ;  Jones  v,  Nicholson,  10  Exch. 
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the  underwriters  shall  be  exempt  from  loss  of  this  kind,  (p) 
If  a  vessel  is  stranded  and  injury  is  done  thereby,  this  is  a 
loss  within  the  policy,  unless  it  happens  in  the  usual  course 
of  navigation,  as  where  a  vessel  is  destined  to  a  tide  harbor, 
where  she  expects  to  take  the  ground  when  the  tide  ebbs,  (p) 
Here  as  well  as  elsewhere  the  rule  of  causa  proxima  nan  re- 
mota  comes  in  and  causes  difficulty.  Thus,  an  English  vessel 
bound  to  a  Confederate  port  in  the  late  war,  was  insured,  but 
warranted  against "  all  consequences  from  hostilities."  When 
she  reached  the  coast,  the  lights  had  been  extinguished  by  the 
Confederate  authorities,  and  the  ship  stranded  on  the  coast 
and  was  lost.  Nevertheless  the  insurers  were  held,  on  the 
ground  that  the  stranding  was  the  proximate  cause  of  the 
loss,  (pp^ 

If  a  ship  is  not  heard  from,  it  will  be  presumed  after  a 
reasonable  time  that  she  has  perished  by  a  peril  of  the 
seas.  Qq) 

•  877  ♦  B.  —  0/  Fire  aenerally. 

Fire  is  generally  mentioned  in  our  printed  policies  among 
the  risks  insured  against.  If  stricken  out,  as  is  sometimes 
done ;  or,  we  think,  if  only  omitted,  it  is  not  a  peril  within 
the  policy,  (r)  If  the  ship  is  insured  against  fire,  and  is 
burned  purposely  by  the  master,  as  the  only  means  of  saving 
her  from  capture  by  a  public  enemy,  the  insurers  are  re- 
sponsible. It  would  be  his  duty  to  the  State  to  bum  her 
under  such  circumstances,  nor  are  the  insurers  damaged 
thereby  if  they  insure  against  capture.  (0  If  they  do  not 
insure  against  capture,  it  may  not  be  certain  that  the  insur- 
ers would  be  responsible. 

(o)  Leftwitch  v,  St.  Louis  Ins.  Co.  6  (q)  Gordon  v.  Bowne,  2  Johns.  150 ; 

La.  An.  706.  Brown  v.  NeUson,  1  Cainet,  626;  Put- 

ip)  Magnus  v.  Bnttemer,  11  C.^B.  tenon  v.  Black,  2  Biarsh.  Ins.  781; 

876;  Potter  o.  Suffolk  Ins.  Co.  2  Sam-  Koster  v.  Reed,  6  B.  &  C.  19;  Green  o. 

ner,  197.    And  eren  then  if  the  injury  Brown,  2  Stra.  1199. 

is  caused  by  unusual  sea,  or  whether  (r)  See  anU,  p.  807. 

the  underwriters  are  liable.    Fletcher  (s)  Gordon  o.  Rimmington,  1  Camp 

V.  Inglis.  2  B.  &  Aid.  816.  128 ;     Emerigon,   Ins.    Merodith   ed 

(/wl  lonides  t^.  Unirersal,  Ac.  Ins.  860 
no.l4C.  B.  (ir.  B.)259 
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C.  —  Of  Collision. 

Injnry  bj  collision  has  given  rise  to  a  peculiar  question  in 
the  law  of  insurance.  We  have  seen,  in  the  chapter  on  the 
Law  of  Shipping,  that  if  a  vessel  colliding  with  another  is  in 
fault,  she  is  obliged  to  pay  for  the  damage  done  to  the  other 
vessel;  and  that  where  the  two  colliding  are  equally  and 
wholly  without  fault,  the  loss  rests  where  it  falls.  But  that 
exceptional  laws  in  some  ports  divide  the  loss  between  the 
vessels.  If  a  vessel  thus  innocent  is  but  slightly  injured,  but 
is  obliged  to  pay  a  heavy  sum  by  reason  of  this  rule  of  divi- 
sion, are  the  insurers  liable  for  the  amount  thus  paid,  as  for 
a  loss  by  a  peril  of  the  sea  7  It  has  been  held  in  this  country 
that  they  were  so  liable ;  (i)  but  English  adjudication,  (u) 
and  recent  decisions  in  this  country,  would  lead  to  the  con- 
clusion that  the  insurers  are  only  liable  for  the  damage  done 
to  the  vessel  insured,  (v) 

D.—  Cf  Theft  or  Robbery. 

By  the  usual  phraseology  of  our  policies,  insurers  are  lia- 
ble for  losses  arising  from  all  acts  which  amount  to 
piracy  or  robbery,  (to)  *  whether  insurance  against  *  878 
theft  would  make  the  insurers  liable  for  a  loss  by  lar- 
ceny may  not  be  certain ;  but  by  the  weight  of  American 
authority  they  would  be  liable,  (x)  But  they  would  not  be 
liable  for  loss  by  theft  or  robbery  without  violence  from 
olhers  than  the  crew,  if  the  phrase  **•  assailing  thieves  "  is 
used,  and  that  is  now  not  uncommon,  (y) 

{t)  Hale  V.  WMhlnf^n  Ins.  Ck).  2  Dean  o.  Hornby,  8  Ellis  &  B.  180; 

8tor>'>  176 ;  Peters  o.  Warren  Ins.  Co.  McCargo  v.  New  Orleans  Ins.  Co.  10 

S  Sumner,  889, 14  Pet.  99 ;  Nelson  v.  Bob.  La.  202. 

Suffolk  Ins.  Co.  8  Cush.  477 ;   Mat-  {*)  Atlantic  Ins.  Co.  t^.  Stoirow,  6 

thews  V.  Howird  Ins.  Co.  18  Barb.  Paige,  285 ;  Am.  Ins.  Co.  v,  Biyan,  1 

284;  Sherwood  v.  Gen.  Mat  Ins.  Co.  Hill,  26,  25  Wend.  668.    See  also  De 

1  Blatchf .  C.  C.  251.  RothschUd  v.  Boyal  Mail  S.  P.  Co.  7 

lu)  De  Vaux  v.  Salvador,  4  A.  &  E.  Ezch.  784.    Kent.  8  Comm.  808,  states 

420.     See  Thompson  v.  Beynolds,  7  the  law  to  be,  that  an  insurer  is  not  11- 

BlUs  4  B.  172.  able  for  a  theft  by  a  person  on  board 

{v]  Matthews  v.  Howard  Ins.  Co.  1  the  vessel  and  belonging  to  it ;  and  he 

Kern.  9 ;  Gen.  Mat.  Ins.  Co.  v.  Sher-  has  been  followed  by  Marshall  v.  Nash* 

wood,  14  How.  861.  TiUe  Ins.  Co.  1  Humph.  99. 

{w)  See  Naylor  v.  Palmer,  8  Ezch.  (y)  The  tortious  conrersion  and  sale 

789;  FUmer  v.  Naylor,  10  Exch.  882;  of  insured  property  by  a  United  States 

Nesbitt  V.  Loshington,  4  T.  B.  788 ;  consul  at  a  foreign  port,  under  color  ol 
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E.—  Cf  Barratry. 

Ab  to  the  meaning  of  this  word,  or  of  what  constitutes  this 
offence,  the  cases  are  in  conflict.  On  the  whole,  however,  we 
are  satisfied  that  three  essentials  are  necessary  to  constitute 
barratry.  It  must  be  a  wrongful  act  wrongfully  intended ;  (z) 
it  must  be  done  by  the  master  or  officers  or  crew ;  and  it 
must  be  done  against  the  owner,  (a) 

If  done  by  the  command  or  conniyance  of  the  owner,  (b) 
or  even  quasi  owner,  who  has  the  vessel  for  the  time  under 
his  control  and  government,  (e)  or  by  a  master  who  is  sole 
owner  of  the  ship,  ((2)  or  has  an  equitable  title  to  her,  it  is 
not  barratry,  (e)  Nor  is  it  so,  if  done  by  the  master 
*  879  in  any  other  capacity,  as  ■  that  *  of  supercargo,  con- 
signee, or  factor.  (/)  But  an  illegal  act  done  for  the 
intended  benefit  of  the  master,  without  his  desire  or  assent, 
may  be  barratry,  because  they  who  do  it  have  no  right  to 
presume  his  assent  to  a  violation  of  law.  (^) 

Policies  frequently  provide  that  the  insurers  do  not  insure 
against  barratry,  if  tiie  insured  be  owner  of  the  ship.  (A)  The 
reason  of  the  provision  is  this.  The  master  is  appointed  and 
employed  by  the  owner  and  is  his  agent ;  and  the  crew  are 

legal  proceedings  and  claim  of  riffht,  (c)  Pipon  v.  Cope,  1  Camp.  434. 
are  not  a  loss  within  this  phrase.  Pad-  (a)  Taggard  v.  lioring,  16  Mass.  836 ; 
dock  9.  Commercial  Ins.  Co.  2  Allen,  98.  Barry  v.  La.  Ins.  Co.  11  Mart  La.  680 ; 
(z)  See  postf  n.  (6).  Marcardier  v.  Chesapeake  Ins.  Co.  8 
(a)  In  many  cases  barratry  is  defined  Cranch,  89.  But  it  seems,  that  a  cap- 
to  be  a  fraud,  cheat,  or  trick  on  the  tain  who  is  a  part-owner  may  commit 
part  of  the  captain  against  the  interest  barratry  against  his  other  part-owners, 
of  the  owners.  See  Knight  v.  Cam-  and  also  against  a  charterer.  Jones  v. 
bridge,  1  Stra.  681 ;  Phyn  v.  Royal  Nicholson,  10  Exch.  28 ;  Strong  v.  Mar- 
Ezch.  Ass.  Co.  7  T.  R.  605;  Lockyer  tin,  1  Dunl.  Bell  &  M.  1245.  But  see, 
V.  OfSey,  I  T.  R.  262;  Wilcocks  v,  a>n/m,  Wilson  v.  Gen.  Ins.  Co.  12  Cnsh. 
Union  Ins.  Co.  2  Binn.  574 ;  Stone  v,  860. 

National  Ins.  Co.  19  Pick.  84.    In  Pa-  («)  Barry  v.  La.  Ins.  Co.  11  Mart, 

tapsco  Ins.  Co.  v.  Coulter,  8  Pet.  222,  La.  680. 

many  of  these  cases  were  examined  by  (/)  Emerigon  c.  12,  s.  8,  Meredith 
Mr.  Justice  Johnson^  and  the  points  on  ed.  296.  But  if  the  act  is  done  in  bis 
which  they  turned  were  shown  not  capacity  of  master,  it  is  barratrous,  al- 
to warrant  the  language  used.  The  though  he  may  fill  other  offices.  Ken- 
learned  judge  seemed  to  prefer  Emeri-  drick  v.  Delaneld,  2  Caines,  67 ;  Cook 
g^m's  definition,  "acting  without  due  v.  Comm.  Ins.  Co.  11  Jolms.  40;  Earl* 
fidelity  to  the  owners."  v.  Rowcroft,  8  East,  140. 

(6)  Nutt  V,  Bourdieu,  1  T.  R.  828;  (a)  Earle  v.  Rowcroft,  8  East,  126. 

Thurston  v.  Col.  Ins.  Co.  8  Caines,  89 ;  (a)  Paradise  v.  Sun  Ins.  Co.  6  La. 

Ward  V,  Wood,  18  Mass.  689 ;  Everth  An.  696. 
p.  Hannum,  6  Taunt.  876. 
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appointed  by  him  and  are  his  servants.  An  insurance  against 
barratry,  therefore,  where  the  insured  is  owner  of  the  ship, 
would  insure  him  against  the  acts  of  his  own  agent  or  ser* 
yants.  Such  a  provision,  therefore,  limits  the  insurance  against 
barratry,  to  a  loss  or  injury  of  a  cargo  which  is  not  owned  by 
the  owner  of  the  ship.  (%) 

The  policy  of  the  law  and  obvious  justice  demand,  that  the 
owner  and  his  master  shall  use  care  and  diligence  to  prevent 
any  misconduct  of  the  crew ;  and  if  due  care  was  wanting 
and  might  have  prevented  that  misconduct,  insurers  are  not 
liable  for  a  loss  caused  by  it.  (/) 

F. — Cf  Capture. 

The  usual  phrase  is  *^  against  all  captures  at  sea,  or  arrests, 
restraints  or  detentions  of  all  kings,  princes,  and  people."  (kf) 
The  word  "  illegal "  or  "  unlawful "  is  sometimes  inserted  be- 
fore captures.  ♦*  Capture  "  is  distinguished  from  ♦♦  arrest "  or 
**  detention ;  "  capture  being  a  seizure  with  intent  to  keep,  (l) 
whOe  arrest  or  detention  is  a  taking  with  intent  to  re- 
turn what  is  *  taken,  (m)  as  by  an  embargo,  (n)  or  •  880 
blockade,  (o)  or  a  stopping  for  search,  (p)  **  People  " 
means  the  supreme  power  of  a  country,  whatever  that  may 
be.  ( j) 

If  the  legality  of  the  seizure  determines  the  liability  of  the 
insurers,  this  legality  must  be  determined  by  the.  government 
of  the  country  to  which  the  vessel  belongs,  because  it  may 
recognize  or  not  recognize  the  right  of  the  seizing  power  to 
make  the  seizure,  (r) 

if)  Brown  o.  Union  Ins.  Co.  6  Daj.  1.  Wheat.  188 ;  Green  v.  Young,  2  Salk. 

j)  Pipon  9.  Cope,  1    Camp.  484.  444;  Momford  v.  FhoBnix  Inf.  Co.  7 

See  Elton  v.  BrocdeD,  2  Stra.  1264.  Johns.  449. 

{k)  Levy  V.  Merrill,  4  Oreenl.  180;  (n)  Rotoh  v,  Edie,  6  T.  R.  418. 

Lee  V.  Boardman,  8  Mass.  288 ;  Rhine-  (o)  Olivera   v.    Union    Ins.    Co.    8 

lander  v.  Ins.  Co.  of  Penn.  4  Cranch,  29 ;  Wheat.   188 ;  "VHlson  v.   United  Ins. 

PoweU  V,  Hyde,  6  EUis  &  B.  607 ;  Oli-  Co.  14  Johns.  227 ;  Richardson  v,  Maine 

rera  v.  Union  Ins.  Co.  8  Wheat.  188;  Ins.  Co.  6  Mass.  102. 

X(otch  V.  Edie,  6  T.  R.  418;  Odiln  v,  {p)  I  Magens,  67. 

Ins.  Co.  of  Penn.  2  Wash.  C.  C.  812;  {q)  Simpson  v,  Charieeton  Ins.  Co. 

Ogden  V,  N.  Y.  Ins.  Co.  10  Johns.  177.  Dadley,  S.  C.  289;  Nesbitt  v.  Lushing- 

(0  Emerigon,  Meredith  ed. 420;  Pow-  ton,  4  T.  R.  788. 

eU  V.  Hyde,  6  Ellis  &  B.  607 ;  Black  v.  (r)  Williams  v.  BxtSbVk  Ina.  Co.  8 

Marine  Ins.  Co.  11  Johns.  287.  Sumner,  270, 18  Pet  416. 

(si)  See  OUvera  v.  Union  Ins.  Co.  8 
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G.  —  Of  O-eneral  Average. 

What  coDBtitutes  a  claiin  of  general  average  has  been  folly 
considered  in  the  chapter  on  contracts  of  shipping.  But  this 
claim  may  be  placed  among  the  risks  against  which  in« 
surance  is  made,  because  if  the  property  insured  be  itself 
iininjured,  but  owes  its  safety  to  the  sacrifice  of  other  prop- 
erty  for  which  it  makes  contribution  by  way  of  general 
average,  this  contribution  is  imquestionabiy  a  loss  within  the 
policy. 

So  if  insurers  pay  for  a  loss  on  the  sacrificed  property,  they 
acquire  by  this  payment  all  the  right  which  the  owner  of  the 
property  sacrificed  has  to  claim  contribution.  Usually,  in 
practice,  the  insured  whose  property  is  sacrificed,  claims  and 
receives  the  contribution  to  which  he  is  entitled,  and  then 
claims  of  the  insurers  only  the  balance.  But  it  seems  now 
to  be  settled,  that  the  insured  may  claim  of  the  insurers  his 
whole  loss  by  sacrifice,  and  transfer  to  them  his  claim  for 
contribution ;  and  the  right  to  do  this  might  be  important 
to  the  insured,  if  the  contributors  were  insolvent  or  inacces- 
sible. («) 

Insurers  are  liable  for  a  general  average,  when  they  insure 
against  that  peril  or  loss  to  avert  which  the  sacrifice  was 
made  ;  for  a  loss  by  contribution  is  regarded  as  a  loss 
•  881  by  that  very  *  peril.  Thus,  if  a  cargo  be  insured  with 
the  exception  of  war  risks,  and  the  ship  and  cargo  are 
captured  and  liberated  by  expense  or  payment,  the  cargo 
pays  its  share ;  but  the  insurers  are  not  liable,  because  the 
loss  thus  sustained  is  a  loss  by  the  excepted  war  risk.  So 
it  would  be  if  the  contribution  were  for  a  loss  caused  by  fire, 
or  any  other  risk,  and  this  were  an  excepted  risk. 

In  the  section  upon  total  loss,  we  shall  see,  that  in  this 
country  a  loss  of  more  than  fifty  per  cent,  of  value  makes  a 
constructive  total  loss.  If  the  insured  loses  by  a  sacrifice 
more  than  fifty  per  cent.,  and  has  a  claim  for  contiibution 
which  would  reduce  his  loss  below  fifty  per  cent.,  he  may  still 

(s)  ICtggrath  v,  Charch,  1   Caines,    Gray,  126;  Amory  v.  Jones,  6  Man 
196;  WatBon   v.  Marine   Ins.  Co.  7    818. 
Johns.  62 ;  Lord  v,  Neptune  Ins.  Go.  10 
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make  this  a  constructiye  total  loss,  traosferriiig  to  tte  insuzers 
by  abandoimieiit  his  claim  for  contribution,  (i) 

These  rules  would  not  apply  to  an  insured  who  owned  the 
property  lost,  and  also  other  property,  which,  because  saved, 
must  contribute  to  himsiolf  for  the  loss,  for  he  must  first  allow 
for  this  contribution  from  himself,  and  claim  of  the  insured 
only  for  the  balance,  (u) 

H.  —  Of  Salvage* 

Of  the  general  law  of  maritime  salvage  we  have  fully 
treated  in  the  Law  of  Shipping.  It  does  not  seem  necessary  to 
add  more  in  this  place,  than  that  salvage  claims  are  among 
the  risks  which  insurers  cover  by  insurance.  For  if  property 
which  is  wholly  uninjured,  was  liable  to  destruction  by  a 
maritime  peril,  and  was  saved  by  salvors  who  are  paid  for 
their  service  out  of  the  proceeds,  the  insurers  are  liable  to 
the  owners  for  suchvpayment. 


♦SECTION     IX.  •882 

OF  TOTAIi  LOBS. 

A.  —  Of  Actual  Total  Lou. 

The  property  insured  may  be  totally  lost,  in  fact.  This 
happens  only  when  a  ship  is  never  heard  from,  or  is  wholly 
destroyed  by  fire,  or  submerged  beneath  the  water.  Even  in 
these  cases,  it  is  not  uncommon  for  parts  which  may  have  an 
actual  value,  to  be  cast  on  shore  or  found  floating.  Such  a 
case,  however,  would  be  called  a  case  of  actual  total  loss, 
with  salvage,  (y) 


J] 


It)  Mofles  0.  CoL  Ins.  Co.  6  Johns.  4Q5 ;  Tudor  o.  New  England  Ins.  Co. 

^;  Forbes  v.  Manuf.  Ins.  Co.  1  Gray,  12  Cnsh.  664.    The  woitl  salvage  has 

871.    See  amtra,  Li^slej  v.  Pleasants,  been  defined  to  mean  "  a  part  or  rem* 

4  Binn.  602.  nant  of  the  subject  insured  which  sur- 

(tt)  Potter  V.  ProTidenoe  Ins.  Co.  4  Tires  a  total  loss."    The  msurers  ara 

Kason,  298 ;  Jnmel  v.  Marine  Ins.  Co.  not,  therefore  entitled  to  property  as 

7  Johns.  412.  salvage,  which  was  seTereid  irom  the 

(v)  See  Roiix  v.  Salyador,  8  Bing.  Toyage  by  their  consent,  before  the 

V.  C.  2^ ;  Hnffg  v.  Aaffosta  Ins.  Co*  loss  took  place.    Mutual  Ins.  Co.  o» 

7  How.  606;  Muxray  v.  Hatch» S  Mass.  Munro,  7  Gray,  246. 
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If  a  Teasel  be  abandoned  by  her  officers  and  crew  on  tlie 
ocean,  without  sufficient  cause,  which,  in  such  case  the  aa- 
sured  must  prove,  it  might  be  a  total  loss  to  Idm^  but  the 
insurers  would  not  be  responsible  for  it.  But  if  a  vessel 
was  so  wrecked  or  injured  that  it  could  not  have  been 
brought  into  port,  the  insurers  are  liable  as  for  a  total 
loss,  although  she  continued  to  float,  and  the  master  and 
crew  abandoned  her  without  any  immediate  danger  or  ne- 
cessity, (to^ 

B.  —  Qf  OonstnActive  total  Lo88^  and  of  Abandonment. 

Where  the  vessel  or  cargo  are  lost,  but  a  valuable  part  re- 
mains in  the  owner's  hands,  or  comes  to  him  afterwards, 
either  by  salvors,  or  by  a  restoration  of  seized  property,  this 
cannot  be  called  an  actual  total  loss.  Formerly,  it  was  the 
practice  to  adjust  it  as  a  partial  loss,  the  insured  giving  the 
insurers  credit  for  whatever  Ihus  came  if^  their  possession. 
It  was  found,  however,  to  be  more  convenient,  and  on 
*  888  the  whole  more  just,  to  *  treat  it  as  a  total  loss;  and 
to  consider  aU  the  property  recovered  as  belonging  to 
the  insurers,  (z)  This  is  now  the  usual  practice.  Such  a 
loss  is  called  a  constructive  total  loss,  or  a  technical  total 
loss. 

The  property  saved  does  not,  however,  belong  to  the  in- 
surers, unless  they  pay  for  a  total  loss,  or  unless  the  owner 
transferred  it  to  them,  (y)  This  transfer  the  owner  makes, 
by  what  is  called  in  insurance  law  an  Abandonment.  And 
when  he  has  a  right  to  make  this  abandonment,  and  makes  it 
at  the  right  time  and  in  the  right  way,  he  thereby  changes 
an  actual  partial  loss  into  a  constructive  total  loss. 

No  one  topic  of  the  law  of  insurance  has  been  more  fertile 
of  difficult  questions,  than  the  law  of  abandonment.     These 

(iff)  Walker  v.  Protection  Ins.  Co.  East,  848.     But  aee  the  remarks  of 

29  Maine,  817.  Story,  J.,  in  Peele  v   Merchants  Ins 

(x)  There  is  a  difference  of  opinion  Co.  8  Mason,  88. 
as  to  the  expediency  of  extending  the        (y)  The  insured  may  always  with- 

right  of  abandonment.    Some  author-  hold  an  abandonment  if  he  chooses* 

iticB  are  in  favor  of  restraining  the  and  hare  his  loss  ac(justed  as  a  par* 

right.    See  Mitchell  v.  Edie,  1  T.  R.  tial  loss  merely.    Smitli  v,  Manuf.  ins. 

615 ;    Deblois   v.  Ocean  Ins.   Co.  16  Co.  7  Met  461 ;  Hamilton  o.  Mendes. 

Pick.  808 ;  Bainbridge  v.  Neilson,  10  2  Burr.  1211. 
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questionB  are,  in  general,  Wlien  has  the  insured  the  right  of 
abandonment?  In  what  way  must  he  exercise  this  right? 
What  is  the  effect  of  abandonment  7  and  What  is  the  effect 
of  withholding  abandonment? 

The  policy  sometimes  provides  that  there  shall  be  no  aban- 
donment. This  would  be  intended,  undoubtedly,  to  prevent 
a  partial  loss  from  being  made  a  constructive  total  loss,  and 
would  probably  have  the  same  effect  as  if  the  policy  expressly 
provided  that  there  should  be  no  constructive  totaJ  loss,  (z) 

Much  more  frequentiy  the  phrase  is  ^'against  total  loss 
only/'  This,  or  any  equivalent  language,  would,  of  course, 
exclude  all  liability  for  a  partial  loss.  The  question  still  re- 
mains, however,  whether  the  phrase  **  total  loss,"  thus  used, 
means  only  actual  total  loss,  or  includes  constructive  total 
loss.  We  are  disposed  to  think  that  the  better  reasons  and 
the  weight  of  authority  would  exclude  from  such  a  policy  a 
constructive  total  loss.  It  has  not,  however,  been  always  so 
held,  (a) 

*  As  the  purpose  and  effect  of  abandonment  are  to  *  884 
make  a  legal  transfer  to  the  insurers  of  the  property 
abandoned,  no  person  can  make  this  abandonment  if  he  never 
had  the  power  to  make  this  transfer,  or  if  at  the  time  of 
abandonment  he  had  lost  this  power  by  his  own  voluntary 
act,  or  by  a  peril  not  insured  against.  (()  This  exception 
does  not  apply  where  the  ship  is  lost  by  a  sale  from  neces- 

{z)  See  Barney  v.  Siaryland  Ins.  Co.  Co.  6  Cowen,  881.     In  Heebner  v. 

6  HarriB  &  J.  189.  Eagle  Ins.  Co.  10  Gray,  181,  where  » 

(a)  Until  quite  recently  the  author-  TeBsei  was  insured  against  "  total  loss 

ities  have  almost  uniformly  held  that  only/'  the  court  hddl  that  the  insured 

the  words  "  total  loss  only/'  or  "  par-  could  recover  for  a  constructive  total 

tial  loss   excepted,"   or   any   similar  loss.    And  in  Kettell  v.  Alliance  Ins. 

phrase,  excluded  a  constructive  total  Co.  10    Gray,  144,  where   insurance 

loss.     See  Cocking  t^.  Eraser,  Park,  was  effected  on  tin  plates,  "pwtial 

Ins.  151 ;  Thompson  v.  Royal  Exch.  loss  excepted,''  the  same  rule  waa  ap- 

Ass.  Co.  16  East,  214 ;  Navone  v.  Had-  plied.      We  consider   these  cases  as 

don,  0  C.  B.  80 ;  Hugg  o.  Augusta  Ins.  directly  opposed  to  the  current  of  au- 

Co.  7  How.  695 ;  Morean  v.  U.  S.  Ins.  thority  in  this  country.    For  a  full  dis- 

Co.  1  Wheat.  219 ;  Biays  v.  Chesa-  cussion  of  this  question,  see  2  Parsons, 

peake  Ins.  Co.  7  Cranch,  415 ;  Saltus  Mar.  Law,  888,  note  2. 
V.  Ocean  Ins.  Co.  14  Johns.  145;  Hum-        (6)  Higginson  v.  Dall,  18  Mass.  96; 

phreys  v.  Union   Ins.  Co.  8  Mason,  Rice  v.  Homer,  12  Mass.  280;  Gordon 

429;   Depeyster  v.  Sun  Ins.  Co.  17  v.  Mass.  Ins.  Co.  2  Pick.  249;  Smith 

Barb.  806,  19  N.  Y.  272;  Williams  v.  v.  Columbia  Ins.  Co.  17  Penn.  Statcv 

Kennebec   Ins.  Co.   81    Blaine,  461;  258;   Bidwell  v.  North  Western  Ins. 

Robinson  v.  Commonwealth  Ins.  Co.  Co.  19  N.  Y.  179;  Williams  t).  Smith, 

8  Sumner,   220;   Murray   v.    Hatch,  2  Caines,  18;   Allen   v.  Commercial 

6  Mass.  465 ;  Buchanan  v.  Ocean  Ins.  Ins.  Co.  1  Gray,  154. 
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fiity.  (c)  And  if  a  wrecked  ship  be  abandoned,  and  after  the 
abandonment  the  master  sells  the  ship,  the  sale  will  be  con- 
sidered as  a  sale  of  the  property  of  the  onderwriters,  the 
master  then  being  and  acting  as  their  agent  from  neces- 
sity, (i) 

It  is  always  best,  and  is  always  nsual,  when  a  claim  is 
made  for  a  total  loss,  to  make  an  abandonment.  It  may  not 
be  necessary,  howerer,  to  make  one  where  a  wrecked  ship 
ceases  to  be  a  ship,  and  becomes,  to  nse  a  phrase  of  Lord 
Tenterden,  **  a  merQ  congeries  of  planks ; "  (e)  or  if  the  ship 
has  not  been  heard  from  for  a  sufficiently  long  time.  (/) 

Where  the  property  insured  has  passed  from  the  persons 
insured,  by  a  sale  made  necessary  by  a  peril  insured  against, 
it  may  be  that  no  abandonment  is  necessary  to  foimd  a  daim 
for  a  total  loss.  But  upon  the  question  whether  a  sale  will, 
in  any  case,  take  the  place  of  and  have  the  effect  of  an 
abandonment,  and  thus  found  a  claim  for  a  total  loss  which 
would  not  have  existed  had  there  been  no  sale,  the 
*  885  cases  are  numerous  *  and  quite  irreconcilable,  (ff)  If 
the  assured  abandon  the  salvage  or  proceeds,  they 
belong  at  once  to  the  insurers,  and  "are  afterwards  at  their 
risk  ;  if  no  abandonment  is  made,  the  salvage  remains  at  the 
risk  of  the  insured,  and  he  must  account  for  it.  (A) 

The  amount  of  the  injury  must  determine,  whether  a  par- 
tial loss  may  be  made  by  abandonment  a  construotiye  total 
loss.     At  fibrst  it  was  held,  that  this  could  be  done  only  when 

(e)  See  pott,  note  [g).  Gordon  v.  BifaBs.  Ins.  Co.  2  Pick.  249. 

(d)  Center  r.  American  Ins.  Co.  7    See  c/t<^,  also,  Jn  _Orrok  v.  Common- 

ipsco 
628; 


Oowen,  664 ;  Kuckman  v.  Merchants    wealth  Ins.  Co.  21  Pick.  464  ^Patapsco 

Brva 
monwealth  Ins.  Co.  6  Pick.  181.  Ward  v.  Peck,  18  How.  269.    If  the 


Ins.  Co.  5  Duer,  869 ;  Bryant  v.  Com-    Ins.   Co.  v.  Southgate,  6   Pet 


A 


(«)  Cambridge  v.  Anderton,  2  B.  &  expense  of  repairs  would  not  exceed 

C.  691.  the  value  of  the  vessel  when  repaired, 

{/)  Gordon  v.  Bowno,  2  Johns.  160.  a  sale  without  an  abandonment  has  been 

See  Roux  v.  Salvador,  8  Bing.  held  insufficient.    Smith  v.  Mannf.  Ins. 

266 ;  Cambridge  r.  Anderton,  2  Co.  7  Met.  448.    Where  the  expense 

B.  &  C.  691 ;  Fleming  v.  Smith,  1  H.  would  exceed  the  value  when  repaired, 

L.  Cas.  618;  Gardner  v.  Salvador,  1  and  a  sale  is  made,  an  abandonment 

Moody  &  R.  116  ;  Knight  t^.  Faith,  15  has  been  held  not  necessary.     Bullard 

Q.  B.  649 ;  Irving  v.  Manning,  1  H.  L.  r.  Roger  Williams  Ins.  Co.  1  Curtis,  C. 

Cas.  287,  6  C.  B.  891.    In  this  country  C.  148.    See  contra,  Am.  Ins.  Co.  v. 

it  is  held  in  several  cases,  that  there  Franeia,  9  Barr,  890.    And  see  Greely 

need  be  no  abandonment  in  case  of  a  v.  Tremont  Ins.  Co.  9  Cush.  415. 

sale  by  necessity.    Fuller  v.  Kennebec  (A)  Smith  v.  Mannf.  Ins.  Co.  7  Met 

Ins.  Co.  81    Maine,   826;   Prince   v.  448;  Roux  v.  Salvador,  8  Bing.  N.  a 

Ocean  Ins.  Co.  40  Maine,  481 ;  Mutual  266. 
Safety  Ins.  Co.  v.  Cohen,  8  Gill,  469; 
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■ 

the  ship  had  received  bo  much  injuiy,  that  it  could  not  be 
recovered  or  repaired,  without  costing  more  than  she  would 
then  be  wcvth.  And  recent  decisions  would  indicate  that 
this  is  even  now  the  rule  in  England.  (%) 

It  is  not  so,  however,  in  this  country.  A  nde,  first  intro- 
duced on  the  continent  of  Europe,  has  become  very  gener- 
ally established  here.  This  rule  is,  that  if  more  than  half 
the  property  insured  be  lost  by  a  peril  insured  against,  or  if 
it  be  thereby  damaged  to  more  than  half  its  value,  the  loss 
may  be  made  a  constructive  total  loss  by  abandonment,  (y) 
The  rule  applies  in  this  country  to  ship  and  goods,  but  not» 
we  think,  to  freight.  Nor  does  it  prevent  a  claim  for  total 
loss  in  cases  of  irreparable  damage,  though  of  less  amount ; 
for  where  the  repairs  are  impossible,  &om  the  place  or  other 
circumstances,  and  the  ship  is  not  at  a  port  of  destina- 
tion, the  master  may  sell  the  ship  *  from  necessity,  (k)  *  886 
But  it  may  be  doubted,  if  a  ship  can  be  abandoned 
which  has  arrived  at  a  port  of  destination,  although  repairs 
made  necessary  by  perils  insured  against  would  cost  more 
than  half  her  value.  (I) 

In  the  section  on  partial  loss,  wtf  shall  consider  whether 
the  rule  of  deduction  **  one  third  off,  new  for  old  "  can  be 
appUed  to  determine  the  right  of  abandonment. 

Upon  the  question,  whether  the  valuation  in  a  valued  pol- 
icy is  to  be  regarded  in  estimating  a  fifty  per  cent,  loss,  the 
authorities  are  not  only  irreconcilable  but  balanced.  We 
think  the  better  reasons  would  exclude  this  valuation,  and 
require  that  the  estimate  be  made  upon  the  actual  value,  (m) 

(t)  Mou  V.  Smith,  0  C.  B.  94 ;  Flem«  Co.  1  Gray,  158 ;  Williams  v.  Smith,  2 

ing  V.  Smith,  1  U.  L.  Gas.  618 ;  Irriiiff  Caines,  18.    If  the  ressel  is  at  a  port 

r.  MamiiDg,  1  H.  L.  Cas.  287,  804,  o  of  destination  this  mle  does  not  apply, 

C.  fi.  891.  because  the  owner  is  obliged  to  fur- 

{j)  Depeyster   v.  Col.  Ins.  Co.  3  nish  funds  at  such  a  place.    Am.  Ins. 

Cuiies,  8o;  Allen  v.  Commercial  Ins.  Co.  v.  Ogden,  20  Wend.  287;  Allen  o. 

Co.  1  Gray,  164 :  Saurez  o.  Sun  Mut.  Commercial  Ins.  Co.  1  Oray,  154. 

Ins.  Co.  2  Sandf.  482 ;  Wood  v.  lAa-  (/)  Pezant  v.  National  lift.   Co.  16 

coin  Ins.  Co.  6  Mass.  482 ;  CooUdoe  v.  Wend.  458  ;  Parage  v.  Dale,  8  Johns. 

Gloucester   Ins.   Co.    15   Mass.  848 ;  Cas.  166.    See  Sa)tti8h  Mar.  Ins.  Co. 

Peele  v.  Merchants  Ins.  Co.  8  Mason,  v.  Turner,  4  H.  L.  Cas.  812,  note,  20 

74;  Am.  Ins.  Co  v.  Ogden,  20  Wend.  Eng.  L.  &  Gq.  87.    But  see  Stewart  o. 

800.    The  cost  must  exceed  fifty  per  Greenock  Mar.  Ins.  Co.  2  H.  L.  Cas. 

cent     Fiedler  v.  New  York  Ins.  Co.  169 ;  Peters  o.  Phcenix  Ins.  Co.  8  S.  A 

6  Duer,  282.  R.  26 ;  Ralston  v.  Union  Ins.  Co.  4 

{k)  Rnckman  v.  Merchants  Ins.  Go.  ^nn.  886. 

6  DiiAr,  842 ;  Allen  v.  Commercial  Ins.  (m)  The  Taluation  was  set  aside,  tad 
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The  premium  should  not  be  included,  (n)  nor  the  wages 
and  provisions  of  a  crew  during  detention,  or  while  they  are 
employed  in  making  the  repairs,  ((?)  nor  the  fees  of  survey- 
ors, (  p)  or  other  similar  expenses.  But  salvage  payment,  (j) 
or  general  average  contribution,  would  be  included,  (r) 
*  887  *  The  insured  has  a  right  to  have  the  damage  done 
by  the  peril  insured  against,  thoroughly  repaired,  and 
the  fact  that  the  vessel  can  be  rendered  seaworthy  at  an  ex- 
pense less  than  fifty  per  cent,  is  not  enough  to  prevent  an 
abandonment.  («)  If  repaired  in  fact,  the  actual  expense 
of  making  the  repair  is  to  be  taken ;  unless  the  ship  could 
have  been  temporarily  repaired-  at  that  place  for  a  slight  cost, 
so  as  to  enable  her  to  go  in  safety  to  a  port  of  repair,  and 
there  be  fully  repaired  with  a  material  saving  of  cost  on  the 
whole,  (t)  '  For  then  it  would  be  the  duty  of  the  insured  to 
make  this  saving,  and  he  could  charge  the  underwriters,  not 
only  the  cost  of  the  temporary  repairs,  but  the  expense  of 
going  to  the  place  of  full  repair ;  (u)  and  he  cannot  charge 

the  value  at  the  time  of  the  loss  taken,  (r)  Pezant  v.  National  Ins.  Co.  16 
in  Peele  v.  Merchants  Ins.  Co.  8  Mason,  Wend.  468.  In  Massachusetts,  owing 
27;  Bradlie  v.  Maryland  Ins.  Co.  12  probably  to  this  danse  making  the 
Pet.  878 ;  Marine  Dock  &  Mut.  Ins.  right  to  abandon  depend  mpon  the  loss 
Co.  p.  Goodman,  4  Am.  Law  Reg.  481 ;  amounting  to  flftj  per  cent,  when  ad- 
Fontaine  u.  Phcenix  Ins.  Co.  11  Johns,  justed  as  a  partiid  loss,  it  is  Md,  that 
293 ;  Center  v.  Am.  Ins.  Co.  7  Cow.  those  charges  which  are  properly  the 
679.  In  Massachusetts  the  valuation  subject  of  general  average  contribution 
is  conclusive.  Deblois  v.  Ocean  Ins.  are  not  to  be  considered,  in  making  up 
Co.  16  Pick.  812 ;  Winn  v.  Col.  Ins.  the  fifty  per  cent.  Orrok  v.  Common- 
Co.  12  Pick.  279;  Hall  i;.  Ocean  Ins.  wealth  Ins.  Co.  21  Pick.  466;  EUicott 
Co.  21  Pick.  472;  Allen  v>Commer-  v.  AUianoe  Ins.  Co.  14  Oray,  818; 
cial  Ins.  Co.  1  Grav,  164.  See  also  Greely  v.  Tremont  Ins.  Co.  9  Cush. 
Am.  Ins.  i;.  Center,  4  Wend.  46;  Am.  416.  See  also  Fiedler  v.  New  York 
Ins.  Co.  v.  Ogden,  20  Wend.  287.  JM,  Co.  6  Duer,  282.  In  respect  to 
Wliether  the  valuation  is  to  be  con-  the  cargo  it  has  been  Ae/(/,  that  goods 
,  sidered  when  the  question  is  whether  lost  by  jettison  may  properly  be  taken 
it  would  be  worth  while  to  repair,  see  into  the  estimate  in  making  up  the 
Lrving  v.  Manning,  1  H.  L.  Cas.  287 ;  amount  of  more  than  fifty  per  cent. 
Allen  V.  Sugrue,  8  B.  &  C.  661 ;  Orrok  Forbes  v.  Manuf.  Ins.  Co.  1  Gray, 
V.  Commonwealth  Ins.   Co.  21  Pick.  871. 

466 ;  Hyde  i;.  La.  Ins.  Co.  14  Mart  La.  (f )  Lincoln  v.  Hope  Ins.  Co.  8  Gray, 

410.  22. 

(n)  Brooks  v.  Oriental  Ins.  Co.  7  {t)  Center  v.  Am.  Ins.  Co.  7  Cow. 
Pick.  269;  Orrok  v.  Commonwealth  664,  4  Wend.  46;  Orrok  v,  Common- 
Ins.  Co.  21  Pick.  466 ;  Louisville  Ins.  wealth  Ins.  Co.  21  Pick.  466 ;  Hall  v. 
Co.  i;.  Bland,  9  Dana,  148.  Franklin  Ins.  Co.  9  Pick.  466.     But 

(o)  Seejxut.  see  Saurei  o.  Sun  Ins.  Co.  2  Sandf. 

Ip)  Fieoler  v.  New  York  Ins.  Co.  6  482. 

Duer,  282 ;  Hall  v.  Ocean  Ins.  Co.  21  (u)  Lincohi  o.  Hope  Ins.  Co.  8  Gray, 

Pick.  472,  478.  22.    So,  of  the  expense  of  raisinff  a 

(q)  Bradlie  v,  Maryland  Ins.  Co.  12  submerged  vessel  and  taking  her  mto 

Pet.  878.  A  port  for  repain.    Bewail  v.  U.  S- 
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the  underwriters  with  the  loss  of  a  saying  which  he  onght  to 
have  made,  and  must  therefore  allow  them  whatever  might 
have  thus  been  saved. 

It  would  seem,  though  it  may  not  be  certain,  that  the  in- 
surers  have  a  right  to  take  a  ship  abandoned  to  them,  and 
repair  her  and  return  her  to  the  insured,  if  in  perfectly  good 
condition ;  (t;)  and  it  is  said,  that  if  in  making  this  repair 
they  incur  expenses  which  the  insured  could  not  have  recov- 
ered of  them  under  the  policy,  they  may  recover  these  from 
the  assured.  («;)  If  the  master  actually  begins  repairs  be- 
fore the  abandonment  is  made,  it  is  held,  that  the  abandon- 
ment is  not  valid,  (x) 

The  fifty  per  cent,  rule,  and  the  law  of  abandonment  gener- 
ally, apply  to  the  cargo  as  well  as  the  ship.  It  is  obvious, 
however,  that  there  may  be  a  total  loss  of  the  ship  but 
not  of  *  the  cargo,  or  a  total  loss  of  the  cargo  but  not  *  888 
of  the  ship.  And  in  our  chapter  on  contracts  of  ship- 
pmg,  we  have  considered  the  duty  and  power  of  the  master 
in  respect  to  the  cargo,  when  the  ship  is  wrecked. 

If  any  part  of  the  goods  insured  arrives  in  safety  at  its 
port  of  destination,  we  think  the  rule  of  fifty  per  cent,  does 
not  apply  to  it.  Thus,  if  a  stranded  ship  is  saved  by  a  jetti- 
son of  sixty  per  cent,  of  the  cargo,  and  forty  per  cent, 
arrives  safely  at  its  destination,  this  partial  loss  cannot  be 
made  total  by  abandonment.  Nor  can  a  loss  of  a  part  of  the 
goods,  however  large,  the  residue  being  saved  and  arriving 
uninjured,  be  made  a  constructive  total  loss  by  abandon- 
ment, (y)  It  seems  now  to  be  well  settled  in  this  country, 
that  if  memorandum  articles  arrive  at  the  port  of  destination, 

Lu.  Co.  11  Pick.  90 ;  EUioott  v.  Alliance  ao  iD  a  reasonable  time.    Peele  v.  Snf- 

Ina.  Co.  14  Gray,  818.  folk  Ida.  Co.  7  Pick.  264 ;  Keyndda  9. 

{v)  This  18  ao  held  in  Maaaachuaetta.  Ocean  Ins.  Co.  22  Pick.  191. 

Wood  V.  lincoln  Ins.  Co.  6  Maas.  479 ;  (tr)  Commonwealth  Ina.  Co.  v.  Chaae 

Commonwealth  Ins.  Co.  v.  Chaae,  20  20  Pick.  142. 

Pick.  147 ;  Refolds  v.  Ocean  Ins.  Co.  (x)  Humphreys  v.  Union  Ins.  Co.  8 

22  Pick.  191.    See  also,  Marine  Dock  Mason,  429 ;  Dickey  v.  Am.  Ina.  Co.  8 

&  Mut.  Ina.  Co.  v.  Goodman,  4  Am.  Wend.  658 ;  Depan  v.  Ocean  Ins.  Co.  6 

Law  Reg.  481.    See  contra^  Peele  v.  Cow.  68.    Sec  Ritchie  v.  U.  8.  Ins. 

Merchants  Ins.  Co.  8  Mason,  27 ;  Cin.  Co.  6  8.  &  R.  601. 

Ins.  Co.  0.  Bakewell,  4  B.  Mon.  541 ;  {y)  Forbes  v.  Manuf .  Ins.  Co.  1  Ghray* 

Bttckman  V.  Merchants  Ins.  Co.  5  Duer,  871;  Seton  v.  Delaware  Ins.  Co.  3 

869;  Gloncester  Ins.  Co.  o.  Yonnffer,  Wash.  C.  0.  175.    But  see  Moses  i'. 

2  Curtis,  C.  C.  822.    It  has  been  hdd,  Columbian  Ins.  Co  6  Johns.  219. 
that  if  the  inaorer  repain  he  must  do 
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and  then  and  there  exist  in  speeisj  the  underwriters  are  not 
liable  as  for  a  total  loss,  whatever  may  be  their  condition  or 
loss  of  value,  (z)  But  if  the  goods  reach  an  intermediate 
port,  in  such  condition  that,  although  existing  in  specie,  there 
is  no  reasonable  hope  of  their  being  carried  forward  safely 
and  reaching  in  specie  their  port  of  destination,  it  is  both  the 
right  and  the  duty  of  the  master  to  sell  them,  if  they  are 
still  salable,  and  thus  obtain  whatever  value  may  remain  to 
them ;  and  the  assured  may  recover  as  for  a  total  loss,  (a) 
And  if  the  goods  are  in  such  a  condition  at  the  intermediate 
port  that  they  cannot  be  carried  forward  consistently  with 
the  health  of  the  crew  and  the  safety  of  the  vessel,  the  loss 
is  considered  as  total,  (i)  If  the  ship  or  cargo  be  released 
from  capture  by  a  compromise  of  more  than  half  the 
*  889  *  value,  this  may  be  made  by  abandonment  a  construc- 
tive total  loss.  (<;) 
Freight  is  totally  lost  when  there  is  a  total  loss  of  ship  and 
cargo,  (d)  or  of  the  cargo  alone ;  (e)  and  it  has  been  held^ 
that  the  constructive  total  loss  of  the  ship  carries  with  it  the 
loss  of  freight,  and  that  the  assured  by  abandoning  can  re- 
cover as  for  a  total  loss.  (/)  But  this  seems  opposed  to  well 
settled  principles  of  insurance  law.  (ff)    And  it  has  been 

(z)  Morean  v.  United  States  Ins.  Co.  Co.  7  How.  605 ;  Tudor  v.  New  Eng^ 

1   Wheat.  219,  8  Wash.   0.  C.  266;  land  Ins.  Co.  12  Cush.  654. 

Brooke  o.  La.  State  Ins.  Co.  16  Mart.  lb)  Hugg  v.  Augiutalns.  Co.  7  How. 

La.  681 ;  Skinner  v.  Western  Ins.  Co.  696;  WilUams  v.  Kennebec  Ins.  Co.  81 

19  La.   278;    Robinson   v.  Common-  Maine,  466;  Poole  v.  Protection  Ins. 

wealth  Ins.  Co.  8  Sunmer,  224.    In  Co.  14  Conn.  47;  De  Pejster  v.  Sun 

respect  to  what   is   an   existence   in  Ins.  Co.  19  N.  Y.  272. 

specie,  it  has  been  held,  that  the  value  (c)  Vandenhenrel  v.  United  Ins.  Co. 

of  the  article  has  nothing  to  do  with  its  1  Johns.  406 ;  Qarkson  v.  Phoenix  Ina. 

existence  in  specie.    Thus  fish,  though  Co.  9  id.  1 ;   Waddell  v.  Columbian 

absolutely  spoiled  (Cocking  v.  Frazer,  Ins.  Co.  10  id.  61. 

Park,  Ins.  161),  and  com  which  was  (d)  Idle  o.  Royal  Exchange  Ass.  Co* 

putrid    (Neilson    v.  Col.    Ins.   Co.  8  8  Taunt.  765. 

Caines,  108|,  and   pork    which    was  {e)  See  cases  infra, 

roasted  (Skmner  v.  Western  Ins.  Co.  (/}  See  Thw ins  v.  Wash.  Ins.  Co.  10 

gupra),    have  been   held   to   exist   in  Gray,  448;  Am.  Lds.  Co.  o.  Center,  4 

specie.    But  if  merely  the  wheels  of  a  Wend.  45. 

chariot  remain,  the  chariot  no  longer  {g)  In  the  first  place,  it  may  be  neoee- 

exists  in  specie.    Judah  v.  Randal,  2  sar^  to  state,  that  the  fiust  that  the  ship 

Caines  Cas.  824.  la  msured   and   being   constructiTely 

(a)  See  Aranzamendi  v»  Louisiana  lost,  the  freight  passed  to  the  aban- 

Ins.  Co.  2  La.  432 ;  Williams  r.  Ken-  donees  of  the  smp,  does  not  necess»> 

nebec  Ins.  Cq.  81  Mame,  466 ;  Poole  v,  rily  carry  with  it  a  total  loss  of  freight, 

Protection  Ins.  Co.  14  Conn.  47 ;  Rob-  for  as  between  the  parties  the  question 

inson  V,  Commonwealth   Ins.  Co.    8  is  to  be  treated  as  if  the  ship  were  nii- 

Sumner,  220 ;  Hugg  o.  Augusta  Ins.  iniured.    Soottiah  Ins.  Co.  v.  Turner, 
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held,  that  a  loss  of  goods  of  over  fifty  per  cent,  at  the  port 
of  departure,  does  not  authorize  the  assured  to  abandon  and 
recover  a  total  loss  of  freight.  (A)  If  the  goods  remain  in 
specie,  and  are  so  delivered  to  the  consignee,  whatever  may 
be  their  deterioration,  there  is  no  loss  whatever  of  freight. 
And  if  a  ship  arrive  at  an  intermediate  port,  or  return  to  the 
port  of  shipment,  damaged,  but  capable  of  repair,  and  may  be 
made  capable,  by  repair,  of  carrying  the  goods  to  the  port  of 
destination,  and  so  earning  the  freight,  the  owner  who  is 
insured  on  his  freight  cannot  abandon  it,  and  claim  as  for 
a  total  loss,  by  reason  of  the  expense  or  delay  of  such  re- 
pair, (i) 

*  If  the  ship  be  abandoned,  and  thereby  become  the  *  890 
property  of  the  insurers,  and  afterwards  earn  freight, 
the  insurers  on  freight  take  by  abandonment  the  freight 
earned  before  the  abandonment,  and  the  insurers  on  the  ship 
take  the  freight  earned  after  the  abandonment,  (y) 

It  may  be  true,  theoretically,  that  profits  (A;)  and  commis- 
sions (I)  may  be  abandoned ;  but  we  can  hardly  see  in  prac- 
tice how  such  an  abandonment  can  be  operative. 

4  H.  If.  Ca0.  812,  n.,  more  fally  re-  to,  the  insnren  on  freight  should  not 

ported  20  Eog.  L.  &  £q.  24 ;  Lord  r.  be  liable.    See  Bnidhurst  v.  Col.  Ins. 

Neptane  Ins.  Co.  10  Gray,  109,  per  Co.  9  Johns.  17;   Hugg  v.  Augusta 

Shaw,  C.  J. ;  Fiedler  v.  New  York  Ins.  Ins.  Co.  7  How.  609. 

Co.  6  Duer,  282.    See  eontrtiy  Coolidge  (A)  Lord  i;.  Neptune  Ins.  Co.  10  Qraj, 

V.  Glouoester  Ins.  Co.  li  Mass.  841.  109. 

We  haTo  already  seen,  that   if  the  (t)  Jordan  v.    Warren  Ins.    Co.    1 

Tessel  is  at  an  intermediate  port,  and  Stoiy,  842 ;  Saltus  r.  Ocean  Ins.  Ca 

the  master,  although  he  cannot  send  14  Johns.  188 ;  Clark  v.  Massachusetts 

the  goods  on  in  his  own  yessel,  can  Ins.  Co.  2  Pick.  104 ;  Mordy  v.  Jones, 

procure  another,  it  is  his  duty  to  do  so.  4  B.  &  C  894 ;  Herbert  v.  Hallett,  8 

If  this  is  done  it  is  considered  as  done  Johns.  Cas.  98 ;  M'Gaw  v.  Ocean  1dm, 

under  the  original  contract.    See  Ship-  Co.  28  Pick.  406 ;   Lord  v.  Neptune 

ton  V.  Thornton,  9  A.  &  E.  814 ;  Ko-  Ins.  Co.  10  Gray,  109 ;  Griswold  v.  N. 

■etto  V.  Gumey,   11   C.  B.   176.    In  Y.  Ins.  Co.  1  Johns.  206;  Ogden  v. 

Thwinff  V,  Washington  Ins.   Co.   10  Gen.  Mut.  Ins.  Co.  2  Duer,  204. 

Gray,  448,  it  was  considered  that,  in  {j)  Coolidge  v.  Glouoester  Ins.  Co. 

such  a  case  the  master  ceased  to  be  16    Mass.    841;    United   Ins.   Co.    v. 

the  agent  of  the  ship,  and  became  the  Lenox,  1  Johns.  Cas.  877,  2  id.  448 ; 

agent  of  the  shippers,  and  it  was  inti-  Leavenworth  v.  Delafleld,  1  Caines, 

mated,  that  the  cases  might  be  re-  678;  Simonds  v.  Union  Ins.    Co.    1 

ooncUed  on  the  theory  that  the  ship-  Wash.  C.  C.  448. 

owners  might  ratifj^  the  acts  of  the  (k)  Abbott  t^.  Sebor,  8  J<Ans.  Cat, 

master,  and  treat  him  as  their  agent.  89 ;  Loomis  o.  Shaw,  2  id.  86 ;  Hen* 

But  we  are  at  a  loss  to  see  how  the  rickson   t^.   Margetson,  2   East,   649, 

■tiipK>wnerB  can  adopt  the  acts  of  the  note. 

agmt  of  the  shippers  to   tlie   disad-  (/)  New  York  Ins.  Co.  v.  Rofaiiitoiiy 

ranUge  of  the  latter.    If  the  master  1  Johns.  616. 
Ma  send  on  the  gooda,  and  fails  to  do 
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C.  —  Row  and  when  Abandonment  ehotdd  be  made. 

It  may  be  enough  to  say  on  this  point,  that  it  must  be 
definite  and  unequivocal ;  and  it  must  amount  to  an  absolute 
abandonment  and  transfer  to  the  insurers,  of  aU  interest  and 
property  in  the  subject-matter  remaining  in  the  insured,  (m) 
It  should  state  why  the  abandonment  is  made,  and  the  cause 
so  stated  should  be  a  peril  within  the  policy,  (n)  The  word 
"  abandon  '*  should  be  used,  (<?)  but  may  not  be  necessary ; 
nor  is  it  strictly  necessary  that  it  be  in  writing,  (p)  though  it 
usually  is  and  always  should  be.  And  the  demand  of  a  total 
loss  may  itself  be  an  abandonment,  when  the  terms  of  the 
demand  and  the  circumstances  of  the  case  make  this  the 
plain  and  certain  meaning  of  the  demand,  (j) 

The  insured  may  abandon  the  ship  when  the  voyage  is 
broken  up,  and  the  ship  taken  from  the  master's  con- 
♦  891  trol,  by  a  peril  insured  *  against,  (r)  But  abandon* 
ment  \&  not  justified  at  once  and  necessarily,  by  any 
loss,  not  even  wreck,  or  foundering,  or  capture,  if  circum- 
stances render  recovery  probable ;  for  then  it  is  the  duty  of 
the  master  to  use  all  means  of  recovery ;  and  until  they  are 
used  and  fail,  the 'right  to  abandon  does  not  exist,  (s) 

It  is  an  important  rule,  that,  as  soon  as  the  insured  receives 
trustworthy  intelligence  justifying  his  abandonment,  he  can- 
not delay,  but  must  abandon  at  once,  or  he  will  be  held  to 

(m)  Patapsco  Ins.  Co.  v.  Southgate,  (q)  See  Cassedy  tr.  Louisiana  State 

5  Pet  604;  Fuller  v.  M'Call,  1  Yeates,  Ins.  Ck>.  18  Mart.  La.  421 ;  Patapsco 

464.  Ins.   Co.   v.  Southgate,  6   Pet.  604; 

(n)  This  rule  is  so  stated  in  several  Parmeter  v.  Todhunter,  1  Camp.  641 ; 

cases.    Hazard  v.  New  England  Ins.  Thwing  v,  Washington  Ins.  Co.    10 

Co.  1  Sumner,  218 ;  Pierce  v.  Ocean  Gray,  448 ;  Watson  v.  Ins.  Co.  of  N. 

Ins.  Co.  18  Pick.  88 ;  Bollard  v.  Roger  A.  1  Binn.  47  ;  Martin  v.  Crokatt,  14 

Williams  Ins.  Co.  1  Curtis,  C.  C.  152 ;  East,  465 ;  Murray  v.  Hatch,  6  Mass. 

McConochie  v.  Sun  Ins.  Co.  8  Bosw.  478;  Pierce  v.  Ocean  Ins.  Co.  18  Pick. 

99.    But  see  Macj  t;.  Whaling  Ins.  98. 

Co.  9  Met.  854 ;  Heebner  v.  Eagle  Ins.  (r)  See  Peele  v.  Merchants  Ins.  Co. 

Co.  10  Gray,  181 ;  Thwing  v.  Wash-  8  Mason,  65 ;  McConochie  o.  Sun  Ins. 

ington  Ins.  Co.  id.  448 ;    Perkins  v,  Co.  8  Bosw.  99. 

Augusta  Ins.  Co.  id.  812.  («)  Bosley  v.  Chesapeake  Ins.  Co.  8 

(o)  Parmeter  v.  Todhunter,  1  Camp.  Gill  &  J.  450;  Wood  v,  Lincohi  Ins. 

641.  Co.  6  Mass.  479;  Patrick  v.  Commer- 

(p)  See  Read  v.  Bonham,  8  Brod.  &  cial  Ins.  Co.  11  Johns.  9;  Howland  v« 

B.  147 ;  Patapsco  Ins.  Co.  v.  Southgate,  Marine  Ins.  Co.  2  Cranch,  C.  C.  474 ; 

5  Pet  622 ;  Crousillat  o.  Ball,  8  Yeates,  Sewall  v,  U.  S.  Ins.  Co.  11  Pick.  90 ; 

878 ;  Parmeter  v.  Todhunter,  1  Camp.  Ellioott  v.  Alliance  Ins.  Co.  14  Gray 

641.  818. 
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haye  waived  his  right  to  abandon  and  to  have  lost  that 
right.  (0 

The  reasons  for  this  rule  are,  that  the  insured  has  no  right 
to  delay  until  he  can  ascertain  whether  it  is  for  his  interest  to 
abandon,  and  the  insurers  have  a  right  to  be  enabled  to  make 
at  once  the  utmost  advantage  of  all  that  abandonment  would 
transfer  to  them. 

But  abandonment  should  not  be  made  on  mere  conjecture 
or  possibility,  nor  on  general  rumor  and  belief,  unless  circum* 
stances  made  this  extremely  probable ;  nor  on  actual  infor- 
mation not  worthy  of  credit,  (u)  And  in  such  cases  the 
insured  may  wait  a  reasonable  time  for  authentic  informa- 
tion, (w) 

Where  there  is  actual*total  loss,  as  there  need  be  no  aban- 
donment, delay  in  making  it  has  no  effect. 

D.  —  Of  Acceptance  of  Abandonment. 

If  insurers  accept  an  abandonment  properly  made,  they 
are  bound  thereby,  and  an  acceptance  waives  all  objections  to 
a  want  of  formality,  (to') 

The  acceptance  may  be  constructive ;  and  insurers  were 
held  where  the  vessel  was  abandoned  and  they  took  posses- 
sion and  held  it  for  a  considerable  time,  although  the  insured 
had  no  right  to  abandon,  (ww) 

But  the  insurers  neither  need  accept  nor  refuse ;  for,  whether 
they  refuse  or  are  only  silent,  the  insured  possesses 
whatever  *  rights  or  remedies  th^  abandonment  would  *  892 
give  him.  (a?)  Even  where  insurers  expressly  refuse 
to  accept,  if  they  exercise  the  right  and  power  of  property 
over  the  salvage,  this  will  be  held  to  be  the  equivalent  of 
acceptance,  (y)     If  without  acceptance,  and  even  without 

(t)  AUwood  V.  Henckell,  Park,  Ins.  (w)  Smith  v.  Robertson,  2  Dow,  482. 

2^9;  Rous  v.  Salrador,  8  Bing.  N.  C.  (inr)  Copelin  v.  Ins.  Co.  9  Wall.  461. 

281;  Teaadale  p.  Charleston  Ins.  Co.  2  {x)  Feele  v.  Merchants  Ins.  Co.  8 

Brer.  190.    See  Thwing  t;.  Washington  Mason,  81 ;  Badger  v.  Ocean  Ins.  Co. 

Ins.  Co.  10  6r^,  448.  28  Pick.  847.    But  see  Hudson  v.  Har- 

(tt^  Moir  V.  United  Ins.  Co.  1  Cables,  rison,  8  Brod.  ft  B.  97. 

49;  Bosley  v,  Chesapeake  Ins.  Co.  8  (y)  Peele  v.  Merchants  Ins.  Co.  8 

Gill  ft  J.  460 ;  Balnbridge  v,  Neilson,  1  Mason,  81 ;  Badger  v.  Ocean  Ins.  Co. 

Cunp.  287, 10  East,  841.  28  Pick.  855.    See  Griswold  v.  N.  T. 

(v)  Gardner  p.  Columbian  Ins.  Co.  2  Ins.  Co.  1  Johns.  205,  8  Johns.  821 ; 

Cimnch,  C.  C.  650;  Duncan  t;.  Koch,  Thelluaon  v.  Fletcher,  1  Esp.  78. 
J.  B.  Wallace,  46. 
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abandonineut,  insurers  pay  a  total  loss,  the  salvage  belongs 
to  them. 

Whenever  salvage  belongs  to  the  insurers,  they  take  it  with 
the  incumbrance  of  any  charge  or  lien,  caused  by  a  peril 
against  which  they  iosuxe  ;  as,  for  example,  the  charges  and 
expenses  incurred  in  saving  the  property.  But  charges  or 
liens  on  the  salvage,  springing  from  perils  not  insured  against, 
the  insured  must  discharge,  or  repay  to  the  insurers  if  they 
discharge  them.  (2;) 

After  abandonment,  the  property  thereby  transferred,  is  at 
the  risk  of  the  insurers,  who  are  now  the  owners,  and  they 
are  chargeable  as  such  for  any  further  expenses  in  relation 
to  it.  (a) 

E.  —  Of  Revocation  qf  Abandonment. 

If  the  insurers  accept  an  abandonment  either  expressly  or 
by  implication,  the  transfer  becomes  irrevocable,  unless  re- 
voked by  mutual  consent.  But  either  party  may  waive  the 
rights  acquired  by  it.  If,  however,  the  insurers  refuse  to 
accept  the  abandonment,  it  may  be  revoked  at  any  time  before 
they  change  their  minds  and  accept  it ;  and  if  the  insurers 
are  silent  in  respect  to  an  abandonment,  it  may  be  revoked 
at  any  time  before  they  either  by  word  or  by  act  indicate 
their  acceptance. 

An  interference  of  the  owner  with  the  property  abandoned, 
or  his  disposition  of  it,  would  not  amount  to  a  revocation,  or 
a  waiver  of  his  rights,  if  his  interference  were  such  and  the 
circumstances  were  such,  as  to  indicate  that  he  therein  acted 
as  the  agent  of  the  insurers.  (() 

(z)  See  cases,  ante.  0.  S49 ;  Catlett  v.  Pacific  Ins.  Co.  1 

(a)  See  Hammond  v.  Essex  Ins.  Co.  Wend.  661, 1  Paine,  C.  C.  694;  Abbott 

4  Mason,  196 ;  M'Bride  v.  Marine  Ina.  v.  Broome,  1  Caines,  292 ;  Waldea  v 

Co.  7  Johns.  481.  Phosnix  Int.  Co.  6  Johna.  810. 
(6)  See  Brown  v.  Smith,  1  Dow,  P. 
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OF  PABTIAI^  LOSS. 

A.  —  What  co7i9t%tute%  a  Partial  Losm* 

Every  loss  is  a  partial  loss  which  is  less  than  a  total  loss, 
either  actual  or  constructive. 

The  phrase  ^^ particular  average"  is  frequently  used,  as 
the  equivalent  of  *^  partial  loss." 

An  essential  principle  of  all  insurance  is,  that  the  insured 
shall  be  indemnified,  and  only  indemnified,  for  any  loss  which 
he  may  sustain*  under  the  policy.  If  a  new  vessel  is  badly 
injured  in  rigging,  sails,  or  hull,  and  is  afterwards  repaired 
as  thoroughly  as  may  be  at  the  expense  of  the  insurers,  the 
owner  certainly  gains  nothing;  but  loses  a  little,  for  a  re- 
paired ship  can  hardly  be  made  quite  equal  to  a  new  one. 
But  if  the  spars,  the  sails,  the  rigging,  or  the  sheathing,  are 
nearly  worn  out,  and  then  repairs  are  made  necessary  by  an 
injury  within  the  policy,  these  repairs  cannot  be  made  with 
equally  old  materials,  for  they  must  always  be  new  and  of 
good  quality.  By  such  repairs,  it  is  obvious  that  the  owner 
gains  the  whole  difference  in  value  between  worn-out  mate- 
rials and  new  materials.  It  follo^srs,  therefore,  that  the  con- 
dition of  the  old  materials  which  are  replaced  by  new,  must 
determine  whether  and  how  much  the  owner  gains  or  loses 
in  any  case.  For  the  purpose  of  indemnifying  the  owner, 
without  a  minute  inquiry  into  the  particular  circiunstances 
of  each  case,  American  usage  and  law  have  now  settled  on  a 
rule,  which,  being  applied  to  aU  cases,  on  the  whole  works 
justice,  although  in  any  one  case  it  may  be  inaccurate.  This 
rule  is  commonly  expressed  as  that  of  "  one-third  off,  new  for 
old."  It  means,  that  the  insurers  shall  pay  for  any  partial 
loss  on  the  ship,  two-thirds  of  the  whole  expense  of  making 
the  repairs  thoroughly  and  with  new  materials; 
*  and  of  course  the  owner  pays  or  loses  the  remaining  *  894 
third,  (c) 

le)  See  caws  tf|/9ia. 
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Whether  a  loss  shall  be  adjusted  under  this  rule,  where  by 
such  adjustment  and  the  consequent  deduction  it  wiU  fall 
below  fifty  per  cent.,  and  thereby  not  be  convertible  into 
constructive  total  loss  by  abandonment,  is  not  certain.  We 
think  the  weight  of  authority  and  of  reason  require,  either 
that  this  third  should  not  be  deducted  from  the  amount  of 
repairs,  or  if  deducted  from  the  repairs  that  it  should  be  de- 
ducted from  the  value  of  the  ship,  which  would  be  the  same 
thing  in  effect.  Then,  if  the  loss  were  more  than  fifty  per 
cent,  before  any  deduction,  there  might  be  an  abandon* 
ment.  Qd)  Insurers  of  course  contend  against  this  view,  and 
now  many  policies  contain  a  clause  to  the  effect,  that  the 
insured  shall  not  abandon  for  amount  of  damage  merely, 
unless  when  adjusted  as  a  partial  loss  it  exceeds  half  the 
amount  insured.  Such  a  clause  settles  the  question,  and  the 
effect  of  it  is,  that  there  can  be  no  abandonment  making  a 
constructive  total  loss  for  damage  merely,  unless  this  damage 
amounts  to  more  than  three-fourths  of  the  amount  in- 
sured, (e) 

B.  —  How  the  Cost  of  Repairs  is  estimated* 

All  the  rules  applied  in  estimating  the  cost  of  repairs  are 
not  entirely  settled,  although  the  most  important  ones 
may  be. 

The  repairs  and  the  new  work  are  to  conform  in  material 
and  style  to  the  original  character  of  the  ship.  (/)  And  the 
third  is  deducted  from  the  wages  of  labor  as  well  as  from 
all  the  materials.  (^)  So  it  is  deducted  according  to  prevail- 
ing authorities,  from  the  extraordinary  expense  of  raising 
funds,  from  dockage,  moving  the  vessel,  and  other  expenses 

{d)  Dwpuj  o.  United   Ins.    Co.   8  (e)  8ach  a  claose  ia  inaerted  in  the 

Johns.  Caa.  182;  Peele  v.  Merchants  Massachusetts  policies,  but  when  the 

Ins.  Co.  8  Mason,  78 ;  Bradlie  v.  Am.  question  has  arisen,  the  decision  that 

Ins.  Co.  12  Pet.  878.   See  contra^  Smith  the  deduction  is  to  be  made  has  pro- 

o.  Bell,  2  Caines,  Cas.  168 ;  Pezant  o.  oeeded  as  much  on  general  principles 

National  Ins.  Co.  16  Wend.  468 ;  Fied-  and  usage  as  on  any  ttObot  giren  to 

ler  V,  N.  T.  Ins.   Co.  6  Duer,  282;  this  clause. 

Orrok  v.  Commonwealth  Ins.  Co.  21  if)  Center  v.  Am.  Ins.  Co.  7  Cow. 

Pick.  467 ;  Allen  v.  Commercial  Ins.  564,  4  Wend.  45. 

Co.  1  Gray,  164 ;  Heebner  v.  Eagle  (g)  Stevens  &  Benecke  on  At.  Phil* 

Ins.  Co.  10  Gray,  148.  lips  ed.  886,  886. 
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necessary  *for  the  repairs,  (jgg)  One  very  important  *  895 
question  has  arisen,  and  must  often  arise.  It  is, 
whether  the  value  of  the  old  materials,  as  of  spars,  canvas, 
or  copper  saved,  should  be  deducted  from  the  whoU  cost  of 
repairs,  before  the  one-third  is  deducted,  or  from  the  two- 
thirds  after  that  third  is  deducted.  We  hold  the  true  rule 
to  be,  that  the  old  materials  may  be  directly  applied  by  using 
them  in  the  repairs,  or  their  value  should  be  deducted  from 
the  whole  cost  of  repair,  and  the  insurers  held  liable  only  for 
two-thirds  of  the  balance.  (A) 

If  the  ship  be  valued,  and  insurance  is  made  only  on  a  part 
of  that  value,  the  insured  is  regarded  as  insuring  himself  for 
the  remaining  part.  Thus,  if  the  insurance  is  on  half  the 
valuation,  one-third  is  deducted  from  the  whole  cost  of 
repair ;  and  of  the  remaining  two-thirds,  the  insurers  pay 
half,  and  the  owner  loses  half,  (i) 

The  rule,  *^  one-third  off,  new  for  old,*'  has  no  application 
to  a  partial  loss  on  goods.  And  where  there  is  a  partial  loss 
of  goods,  the  insurer  pays  what  the  goods  have  lost  from 
their  original  invoice  value ;  so  that  he  neither  loses  nor 
gains  by  a  rising  or  a  falling  market.  Therefore,  if  goods 
damaged  under  the  policy  were  sold  at  the  port  where  they 
were  shipped,  for  less  than  their  invoice  value,  the  insurer 
is  liable  for  this  loss,  although  parties  who  there  buy  the 
goods  carry  them  to  their  port  of  destination,  and  they  are 
there  worth  their  original  value  or  more,  (^j) 

A  partial  loss  is  sometimes  called  a  salvage  loss,  when  a 
part  of  the  goods  insured  are  damaged,  and  are  therefore 
sold  in  an  intermediate  port  on  account  of  that  damage,  and 
the  net  proceeds  are  transmitted  to  the  shipper.  Then  the 
insurer  pays  the  whole  loss  on  that  part  of  the  goods ;  being, 
however,  credited  for  the  net  proceeds  received  by  the 
shipper,  (i) 

{gg)  2  Phillips  Ins.  §  1482.    See  Pot-  fl.  L.  Cat.  169;  Whiting  o.  inaepen* 

ter  V.  Ocean  Ins.  Co.  8  Sumner,  46.  dent  Ins.  Co.  16  Md.  297. 

{k)  Byrnes  r.  National  Ins.  Co.  1  {j\  Lewis  p.  Backer,  2  Burr.  1172; 

Cow.  266 :  Brooks  v.  Oriental  Ins.  Co.  Haraj  v.  Innes,  6  J.  B.  Moore,  674. 

7  Pick.  269;  Eager  v.  Atlas  Ins.  Co.  14  (k)  Kettell  9.  Alliance  Ins.  Co.  10 

Pick.  141.    This  question  is  discussed  Gray,  144 ;  Bridge  v,  Niagara  Ins.  Ca 

In  6  Am.  Jurist,  262;  6  id.  46.  1  Hall,  428. 

(i)  Stewart  v  Greenock  Ins.  Co.  2 
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Generally,  insureis  are  not  discharged  by  any  condnct  of 
the  master  as  to  the  cargo,  as  by  drying,  washing,  oi 
♦  896  selling  it,  or  ♦  any  part  of  it,  if  it  was  damaged  by  a 
perilunsured  against,  and  his  conduct  was  required  or 
justified  by  his  duty.  (I)  Generally,  insurers  on  goods  only 
have  nothing  to  do  with  the  freight ;  but  if  the  goods  are 
transshipped  and  sent  on,  not  to  benefit  the  owner  by  en- 
abling him  to  earn  freight,  but  to  benefit  the  insurer  by 
saving  him  from  a  gfreater  loss,  he  should  be  liable  for  the 
increased  freight,  (m) 

C.  —  Qf  Total  LoB9  following  a  Partial  Lo9%. 

There  may  be  a  partial  loss  for  an  injury  which  was  re- 
paired, and  has  been  paid  for  by  the  insurers ;  and  then  a 
subsequent  total  loss  for  which  they  would  be  liable  without 
the  right  of  deducting  for  the  amount  paid  on  the  partial 
loss,  (n)  In  this  way  insurers  may  become  liable  for  more 
than  a  total  loss ;  and  so  they  might  be  for  expenses  incurred, 
which  were  justified  by  some  provision  of  the  policy,  (o)  or 
by  contribution  for  average.  The  general  rule,  however,  in 
case  of  partial '  loss,  and  subsequent  total  loss,  is  that  the 
partial  loss  is  Inerged  in  the  total  loss,  limiting  the  liability 
of  the  insurers  to  the  total  loss,  unless  some  expenses  were 
incurred  before  the  total  loss,  on  which  a  distinct  claim  could 
be  founded,  (p) 

(/)  See  Narone  v.  Haddon,  9  C.  B.  (o)  See  Barker  p.  PhoBniz  Ins.  Co.  8 

80;  Rosetto  r.  Gurney,  11  C.  B.  176;  Johns.  807;  Jumel  v.  Marine  Ins.  Co. 

The  Bark  Gentleman,  Olcott,  Adm.  7  Johns  412;  Lawrence  v.  Van  Home, 

110.  1  Caines,  276;  Potter  v,  Prov.  Ins.  Co. 

(m)  Mumford    v.  Commercial    Ins.  4  Mason,  298;  Le  Chemmant  p.  Pear- 
Co.  6  Johns.  262 ;  Dodge  v.  Union  Ins.  son,  4  Tannt.  867. 
Co.  17  Mass.  471;  Shultz  v.  Ohio  Ins.  (p)  Liyie  v.  Janson,  12  East,  648, 
Co.  1  B.  Mon.  836.  Schieffelin  v.  N.  T.  Ins.  Co.  9  Johns 

(n)  Le    Cheminant   v.    Pearson,   4  21;  Knight  v.  Faith,  16  Q.  B.  649' 

Taunt  867.  Stewart  v,  Steele,  5  Scott,  N.  B.  927. 
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SECTION    XL 

OS*  BXPBE8S  WABRANTDSS, 

Warranties  may  be  express  or  implied,  and  in  either  case 
the  general  law  of  warranty  applies  to  them. 

Express  warranties  exist  when  the  assured,  in  what- 
ever is  a  *  part  of  the  policy,  undertakes  that  certain  ♦  397 
things  exist,  or  have  been  done,  or  shall  exist  or  be 
done.  A  breach  of  a  warranty  is  equally  fatal,  whether  the 
thing  warranted  be  material  or  immaterial,  ( j)  or  was  or  was 
not  intended,  or  was  or  was  not  the  fault  of  the  insured,  or 
was  made,  not  by  the  person  insured,  but  by  those  employed 
by  him.  (r)  And  warranties  must  be  not  only  substantially, 
but  strictly  complied  with.  («)  Any  positive  assertion  may 
be  a  warranty,  if  it  be  a  direct  and  not  a  collateral  assertion. 
Thus,  if  a  vessel  is  described  as  *'  the  American  ship,  called 
the  Rodman,"  (Q  or  as  being  in  port  on  a  certain  day,  (u) 
or  goods  are  said  to  belong  to  persons  who  are  American 
citizens,  (y)  there  is  in  either  case  a  warranty  of  the  fact ; 
but  calling  a  vessel  by  an  English  or  American  name,  is  not 
a  warranty  that  she  is  an  American  or  English  ship;  (w) 
nor  is  a  stipulation  that  the  insurers  are  not  to  be  liable  for 
damage  to  her  sheathing,  a  warranty  that  she  has  sheath- 
ing, (jt) 

It  is  held,  that  a  policy  is  avoided  by  any  breach  of  war- 
ranty at  the  commencement  of  a<  risk,  although  afterwards, 
and  before  any  loss,  the  warranty  is  complied  with,  (y) 

If  a  warranty  be  lawful  when  made,  but  becomes  illegal 
afterwards,  a  subsequent  breach  does  not  discharge  the  in- 

iq)  Blackhunt  v.  Cockell,  8  T.  R.    Mast.  162;  Vandenheuyel  v.  XTxiited 
800;  Newcastle  Ins.  Co.  r.  MacnDOiran,    Ins.  Co.  2  Johns.  Cas.  127. 
8  Dow,  262.  (u)  Eenjron  o.  Berthon,  1  Doug.  12^ 


[v)  Walton  o.  Bethnne,  2  Brer.  468. 


(r)  Duncan  v.  Sun  Ins.  Co.  6  Wend.  note. 
4So.  v0) 

(s)  Pawson  o.  Watson,  Cowp.  786 ;        (to)  Clapham  o.Cologan,8  Camp.  882. 
De  Hahn  o.  Hartlev,  1  T.  R.  8«3,  2  id.        (x)  Martin  o.  Fishing  Ins.  Co.  20 

186;  Sawyer  v.  Coasters  Ins.  Co.  6  Pick.  889. 
Gray,  221.  (^)  Rich  o.  Parker,  7  T.  R.  706; 

it)  Barker   v.  PhcBniz   Ins.    Co.  8  Goicoechea  r.  La.  Ins.  Co.  18  Mart  La. 

Johns.  807;   Atherton  v.  Brown,   14  61 ;  Hore  v.  Whitmore,  2  Cowp.  784. 
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Burers ;  for  the  law  cannot  require  the  doing  of  an  act  which 
the  law  prohibits,  (z) 

Express  warranties  usually  relate  to  the  ownership,  and 
the  neutrality  of  the  property,  the  lawfulness  of  the  goods, 
or  of  the  voyage,  the  time  of  sailing,  and  the  taking  of  con- 
Yoy.  The  insurers  have  the  right  of  selecting  the  persons 
whom  they  insure ;  but  they  may  waive  this  right,  and  the 
owners  need  not  be  named.  But  there  may  be  an  ex- 
*  8^8  press  warranty  *  of  the  ownership,  and  even  if  there 
be  none,  the  owner  cannot  be  changed  by  a  transfer 
of  property  without  the  insurers'  consent,  (a) 

The  warranty  of  neutrality  is  intended  to  protect  the  in- 
surers from  any  risk  arising  from  the  belligerent  character  of 
the  property.  The  nationality  of  a  person,  or  of  his  property, 
is  generally  determined  by  his  domicile ;  and  that  subject  is 
considered  elsewhere. 

One  important  rule,  that  a  country  which,  during  peace, 
confines  the  trade  of  its  colonies  to  its  own  subjects,  cannot, 
during  war,  open  such  a  trade  to  a  neutral, — has  been 
strongly  asserted  in  England,  and  as  strongly  denied  in  this 
country.  (6)  A  warranty  that  the  property  is  of  a  country 
then  known  to  be  at  peace,  is  a  warranty  that  the  property  is 
neutral  by  ownership,  and  is  protected  from  belligerent  risk 
by  the  usual  documents  and  precautions.  But  a  policy  is  not 
avoided,  when  the  property  is  made  belligerent  by  war  after 
the  policy  is  made.  (0) 

The  warranty  of  neutrality  of  a  ship  is  broken,  if  a  bel- 
ligerent owns  any  part  of  the  ship.  (<i)  The  warranty  of 
neutrality  of  goods  extends  only  to  the  interest  of  the  as- 
sured ;  (6)  but  property  held  by  a  neutral  in  trust  for  a 

It)  BrewBter  v.  Kitehell,  1  Balk.  198,  Baltimore,   New   York,   Boston,  and 

1  Ld.  Raym.  817.  Salem,  6  Am.  State  Papers,  880-855, 

(a)  See  anU,  p.  855,  note  (/).  867-879. 

(6)  See  Mr.  Justice  Duer's  essaj  on  Ic)  Eden  v.  Parkleon,  2  I>oQg.  782; 

this  subject,  in  1  Duer,  Ins.  d9&-725.  Salouod  o.  Johnson,  Park,  Ins.  449 ; 

In  sipport  of  the  English  rule,  see  The  Tyson  v.  Gumej,  8  T.  R.  477. 

Ebenezer,  6  Rob.  Adm.  250 ;  The  Em-  (d)  The    Vrow   Eliiabeth,  6   Rob. 

manuei,  1  id.  296;  The  Proyidentia,  2  Adm.  2;  The  Primus,  1  Spinks,  Adm. 

id.  142;TheThom7ris,  Edw.  17.    For  858. 

the  American  rule,  see  Mr.  Munroe's  («)  The  Primus,  st^pro ;  The  Vreede 

letter   to   Lord   Mulgrave,  Sept.  28,  Scholtjs,  5  Rob.  Adm.  5,  note ;  Barker 

1805,  Mr.  Madison's  letter  to  Messrs.  v.  Blakes,  9  East,  288;  LiTingston  a 

Monroe  and  Pinckney,  May  17, 1806,  Maryland  Ins.  Ck).  6  Cranch,  274. 
and  the  memorials  of  the  merohants  of 
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belligerent,  is  belligerent  property ;  (/)  and  if  goods  are 
ahipped  bj  a  belligerent  to  a  neutral,  the  belligerent  retain- 
ing the  control  of  them,  and  the  neutral  not  having  ordered 
them,  the  goods  are  belligerent,  (jf)  But  the  mere  right  of 
a  belligerent  seller  to  stop  the  goods  in  transitu^  does  not 
make  the  goods  belligerent.  (A) 

A  ship  must  always  have  and  always  use,  in  a  proper 
time,  *  and  in  a  proper  way,  all  the  usual  and  proper  *  399 
documents  to  prove  her  neutrality,  (i)    The  same  rule 
appUes  to  goods ;  (/)  but  leave  is  sometimes  expressly  given 
to  cany  simulated  or  false  papers,  and  an  established  usage 
might  have  the  same  effect,  (i) 

If  neutral  interests  or  property  are  lost,  because  they  were 
undistinguishably  mixed  with  those  which  are  belligerent,  (I) 
or  by  resistance  to  rightfully  demanded  search,  (m)  or  by  an 
attempt  at  rescue,  (n)  or  by  seeking  or  receiving  beHigerent 
protection,  (o)  or  by  any  thii^  which  gives  to  a  belligerent 
the  right  of  treating  the  property  as  belligerent,  all  these 
things  are  breaches  of  neutrality.  But  some  of  them  at 
least  might  be  justified  by  compulsive  necessity,  and  then 
would  not  discharge  the  insurers,  (^p) 

The  ship  and  cargo  are  distinct  as  to  neutrality.  It  is 
no  breach  of  the  warranty  of  her  neutrality  that  the  ship 
canies  belligerent  goods ;  and  neutral  goods  on  board  a  bel-* 
ligerent  are  not  necessarily  liable  to  be  made  prize  of  war.  (;> 

(/)  Murray  v.  United  Int.  Co.  3  Calbreath  v.  Gracy,  1  Wash.  C.  C.  219, 

Jonns.  Cas.  168;  The  Abo,  1  Spinks,  per  Washtnqtonf  J. 

Adm.  847.                                 '  (/)  The  Frincesaa,  2  Rob.  Adm.  49. 

{g)  The  Carolina,  1  Rob.  Adm.  806:  (m)  The  Maria,  1  Rob.  Adm.  860; 

The  Josephine,  4  id.  25;  The  Frances,  Oarrels  v.  Kensington.  8  T.  R.  280; 

8  Cranch,  869;  The  Francis,  1  Gallis.  Snowden  v.  Phoenix  Ins.  Co.  8  Bum. 

446.  468 ;  Brown  v.  Union  Ins.  Co.  6  Day,  1. 

(A)  See  The  Merrimack,  8  Cranch,  (n)  Gairels  v.  Kensington,  8  T.  R. 

817.  280;  M'Lellan  v,  Maine  Ins.  Co.  12 

(i)  Barker   9.  Phcenix   Ins.    Co.  8  Mass.  246 ;  Robinson  v.  Jones,  8  Mass. 

Johns.  807 ;  Griffith  0.  Ins.  Co.  of  N.  A.  586 ;  Brown  v.  Union  Ins.  Co.  6  Day,  1. 

6  Binn.  464;  Blagge  v.  N.  T.  Ins.  Ca  (0)  The  Maria,  1  Rob.  Adm.  840; 
1  Cahies,  649;  The  Soccess,  1  Dods.  The  Joseph,  1  GaUis.  648;  The  Julia, 
182;    Catlett    v.  Pacific   Ins.    Co.    1  id.  594, 8  Cranch,  181. 

Paine,  0.  C.  694 ;  Calbreath  v.  Gracy,  (p)  As  where  the  act  is  rendered 

1  Wash.  C.  C.  219.  necessary  by  the  illegal  conduct  of  the 

ij)  GriiBth  v.  Ins.  Co.  of  N.  A.  6  captor.    M'Lellan  v.  Maine  Ins.  Co.  12 

Biim.464.  Mass.   246.     See    also    Snowden   v. 

(k)  Livingston  v.  Maryland  Ins.  Co.  Phcenix  Ins.  Co.  8  Binn.  467. 

7  Craooh,  606,  per  ManhaU,  C.  J.;  {q)  Barker  v,  Blakes,  9  East,  288; 

The  Nereide,  9  Cranch,  888. 
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K  a  blockade  exists,  and  notioe  of  the  blockade  has  been 
given  by  the  blockading  power  to  any  foreign  government, 
no  individual  of  the  nation  thus  notified  is  protected  against 
seizure  by  his  ignorance  of  the  blockade ;  (r)  but  insurers 
are  not  discharged  by  the  breach  of  the  blockade,  unless  that 
breach  was  made  with  actual  notice  or  knowledge.  (•) 

It  may  be  added,  that  breaches  of  blockade  have  given  rise, 
especially  in  the  English  courts,  to  a  great  variety  of 
*  400  questions  *  and  adjudications,  which  it  is  not  consid- 
ered desirable  to  notice  in  detail ;  especially  as  some 
of  the  foreign  decisions  would  be  at  least  doubted  in  this 
country. 

An  express  warranty  of  frequent  occurrence  relates  to  the 
time  of  the  ship's  sailing,  (f)  A  ship  sails  when  she  frees 
herself  from  her  fastenings,  and  moves  with  the  intention  of 
going  at  once  to  sea ;  (u)  although  afterwards  accidentally 
and  compulsorily  delayed,  (v)  But  she  does  not  sail  by 
merely  moving  down  the  harbor  and  reanchoiing,  if  she 
moved  without  being  ready  to  continue  her  voyage  uninter- 
ruptedly, (w^  If  when  ready  and  intending  to  sail  she  is 
stopped  before  getting  under  way,  by  a  storm  or  any  ade- 
quate obstruction  from  without,  there  are  authorities  which 
indicate  that  this  is  a  compliance  with  the  warranty.  We 
should  say,  however,  that  if  the  policy  were  not  to  attach 
omtil  the  sailing,  it  attaches  in  no  case  until  actual  sailing,  (sc) 
A  warranty  to  sail  from  a  certain  territory,  or  coast,  or 
island,  is  not  satisfied  by  sailing  from  one  part  to  another 
part  of  it,  or  by  any  thing  leas  than  sailing  ^ih  the  intent  to 
go  entirely  away  from  it.  (y)    A  warranty  "  to  depart  **  has 

(r)  The  NeptunoB,  2  Rob.  Adm.  110 ;  (to)  Pettegrew  v,  Pringle,  8  B.  &  Ad. 

The  Barque  Coosa,  1  Newb.  Adm.  898.  614 ;  Lang  v.  Anderdon,  8  B.  &  C.  499 ; 

(s)  Harratt  i;.  Wise,  9  B.  &  C.  712;  Graham  v.  Barras,  8  Ner.  &  M.  126,  6 

Naylor   v.  Taylor,  9   B.  &    C.  718;  B.  ft  Ad.  1011 ;  Ritdale  v.  Newnham,  4 

Medeiroft  v.  Hill,  8  Bing.  281.  Camp.  Ill,  8  M.  ft  8.  466 ;  Thompson 

U)  See  Baines  v,  Holland,  10  Ezch.  v.  Gitlespy,  6  Ellis  ft  B.  209;  Hadson 

801 ;  Colledffe  v.  Horty,  6  Exch.  206;  v.  Bilton,  6  id.  666;  Sharp  v.  Glbbs,  1 

and  cases  infra.  H.  ft  N.  801. 

(u)  Cochran  v.  Fisher,  4  Tyrw.  424,  (x)  See  Hore  v.  Whitmore/  Cowp. 

2  Cromp.  ft  M.  681 ;  Fisher  v.  Cochran,  784 ;  Bond  v,  Nutt,  id.  601. 

6  Tyrw.  496,  1  Cromp.  M.  ft  R.  809;  (y)  Wright  v.  Shiffner,  11  East,  616; 

Bond  V.  Nutt,  Cowp.  601 ;  Nelson  o.  Cruikshank  v.  Janson,  2  Taunt.  801 ; 

Salrador,  Moody  ft  M.  809.  Bidsdale  v,  Newnham,  8  M.  ft  8.  466; 

iv)  Thellusson  v.  Fergusson,  1  Doug.  Lang  v,  Anderdon,  8  B.  ft  C.  496. 
;  Earle  v,  Harris,  l£  867. 
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been  held  ^  mean  more  than  a  warranty  ^^  to  sail/'  (z)  And 
the  terms  **  final  sailing  "  (a)  or  being  ^^  despatched  from  "  (i) 
a  place,  mean' something  more  than  is  expressed  by  the  word 
sailing. 

English  policies  often  contain  a  wajranty  to  sail  with  con- 
voy ;  but  we  have  as  yet  had  few  or  no  warranties  of  this 
sort  in  this  country,  and  no  decisions  directly  bearing  upon 
them,  (e)  Policies  may  and  often  do  contain  a  variety 
of  special  warranties  and  *  stipulations,  and  these  have  *  401 
been  much  litigated.  Of  them  it  is  only  necessary  to 
say,  that  the  general  rules  of  the  law  of  warranty  govern 
them  whenever  applicable,  and  the  meaning  of  the  mercan- 
tile terms  used  is  determined  by  usage,  or  by  the  law- 
merchant,  (d) 


SECTION  xn. 

OF  BBPBESENTATIOKS  AND  OF  OOKCSALMENTB. 

It  is  sometimes  difficult  to  discriminate  between  express 
warranties  and  representations ;  but  it  is  important  to  do  so, 
as  the  rights  and  obligations  created  by  representations  differ 
in  many  respects  from  those  which  arise  from  express  war- 
ranties. It  is  a  geneifd  rule  that  every  direct  statement  con- 
tained in  a  policy,  and  by  that  is  meant  whatever  forms  a  part 
of  the  policy,  is  to  be  regarded  as  a  warranty,  (e)  We  may 
define  a  representation,  in  language  used  by  the  Supreme 
Court  of  the  United  States.  It  should  be  *'  an  affirmation  or 
denial  of  some  fact,  or  an  allegation  which  would  plainly  lead 

[z)  Mo!r  V.  Royal  Exch.  Ass.  Co.  8  Derby  Fishiog  Co.  1  Conn.  671 ;  Bid- 

M.  ft  S.  461»  6  Taunt.  241 ;  Van  Baggen  well  v.  NorthweBtern  Int.  Co.  19  N.  T. 

V.  Balnea,  9  Exch.  628.  179. 

(a)  RoelandU  v.  Hairison,  9  Exch.        (e)  Bean  v.  Stnpart,  1  Dong.  11 : 

444.  Kenyon  v.  Berthon,  1  Dong.'  12,  note j 

(6)  Sharp  v.  Gibbs,  1  H.  ft  N.  801.  Jennings  v,  Chenango  Co.  Ins.  Co.  2 

(c)  For  the  English  anthorities  on  Denio,  76;  Glendale  Woollen  Co.  v. 
this  subject,  see  2  JParsons,  Mar.  Law,  Protection  Ins.  Co.  21  Conn.  19 ;  Ront- 
122.  ledge  v,  BurreU,  1  H.  Bl.  264 ;  WU- 

(d)  See  Callaghan  v.  Atlantic  Ins.  liams  o.  New  England  Ins.  Co.  81 
Co.  1  Edw.  Ch.  64 ;  Kenyon  v.  Ber-  Maine,  219.  And  see  Garcelon  v, 
thon,  1  Dong.  12,  note;  Colby  v,  Hampden  Ins.  Co.  60  Me.  680;  and 
Hunter,  Moody  ft  M.  81 ;  Blackhnnt  Ripley  v.  .£tna  Ins.  Co.  80  N.  T.  186 
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the  mind  to  the  same  condacdon."  (/)  It  may  be  made 
orally,  or  in  writing,  or  by  presenting  a  written  or  printed 
paper.  And  if  it  be  false,  and  tends  to  obtain  for  the  party 
uttering  it  the  forming  of  the  contract,  or  some  advantage  in 
the  contract,  it  is  a  misrepresentation.  And  by  the  law  of 
insurance,  a  misrepresentation,  whether  intentional  or  not, 
and  whether  fraudulent  or  not,  discharges  the  insurers,  (jg) 

The  representation  may  be  drawn  by  inference  from  the 
words  of  the  policy,  as  those  words  constitute  a  warranty 
only  when  they  express  a  direct  statement.  Thus,  if 
*  402  the  policy  says  the  f  ship  sailed  between  the  18th  and 
2l8t  of  September,  this  is  a  warranty.  But  if  the  lan- 
guage express  that  the  yessel  was  expected  to  sail  between 
the  13th  and  21st  of  September,  this  is  only  a  representa- 
tion that  the  insured  did  not  know  that  she  had  sailed  before 
the  13th.  (A) 

It  has  been  intimated,  that  the  ground  upon  which  mis- 
representations discharge  insurers  is  fraud,  either  actual  or 
constru(3tiye.  It  is  quite  certain,  however,  that  they  have 
this  effect  whether  made  fraudulently  or  not.  (%)  Nor  need 
it  refer  to  a  matter  concerning  which  some  representation  is 
necessary.  (/)  It  must,  however,  be  material ;  that  is,  it 
must  have  the  tendency,  above  spoken  of,  to  induce  the  mak- 
ing of  the  contract,  or  to  render  its  terms  more  favorable  to 
the  insured ;  (Jo)  and  if  it  were  in  reply  to  a  distinct  question 
of  the  insurers,  this  fact  would  go  very  far,  and  would  be 
nearly,  although  perhaps  not  quite,  conclusive,  (Z)  in  proof  of 
its  materiality. 

if)  livingston  v.  Maryland  Ins.  Co.  v,  JanBon,  18  M.  &  W.  66S.    But  see 

7  C^ch,  606.  2  Doer,  Ins.  647 ;  1  FhiUips,  Ins.  f  687. 

(o)  Lewis  0.  Eagle  Ins.  Co.  10  €hray»  HoweTer  this  may  be,  it  seems  well 

608;  Anderson  v,  Thornton,  8  Ezch.  settled,  that  a  fklse  representation  is 

426.  sufficient  to  aroid  the  policr.    Lewis 

(A)  Stewart  v.Morison,  Millar,  Ins.  69.  v.  Eagle  Ins.  Co.  10  Graj-,^;  Ander* 

See  also  Hodgson  v.  Richardson,  1  W.  son  o.  Thornton,  8  Exch.  426. 

Bl.  468,  8  Burr.  1477 ;  Reid  v,  Harrey,  (j)  Sawyers  v.  Coasters  Ins.  Co.  6 

4  Dow,  97 ;  Seton  v.  Low,  1  Johns.  Gray,  221 ;  Lewis  v.  Eagle  Ins.  Co.  10 

Cas.  1 ;  Palmer  v.  Warren  Ins.  Co.  1  Gray,  606. 

Story,  860.  (k)  Flinn  v.  HeadUm,  9  B.  ft  G.  698 ; 

(t)  Mr.  Arnold,  in  his  work  on  Ins.  Clason  o.  Smith,  8  Wash.  C.  C.  166; 

496,  contends  that  a  misrepresentation  Rice  o.  New  England  Ins.  Co.  4  Pick, 

avoids  the  contract  on  the  ground  of  448;  Sibbald  v.  Hill,  2  Dow,  P.  C.  268. 

constructiTe  or  legal  fraud.    See  also  (/)  Burritt  v.  Saratoga  Co.  Ins.  Co. 

Pawson  t;.  Watson,  Cowp.  786 ;  Com-  6  £uU,  188 ;  Dennison  v.  Thmnasloa 

foot  V,  Fowke,  6  M.  ft  W.  879;  Elkin  Ins.  Co.  20  Maine,  126. 
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It  may  rest  upon  a  preTions  ficMst,  as  if  an  insnred  obtains 
insurance  from  some  party  merely  to  decoy  subsequent  in- 
surers into  their  bargain ;  this  would  operate  as  a  misrepre- 
sentation and  discharge  the  subsequent  insurers,  (fn) 

Concealment  of  facts  which  ought  to  have  been  stated, 
operates  in  the  same  way,  and  is  subject  to  the  same  rule  as 
misrepresentation;  and  therefore  neither  inadvertence,  or 
mistake,  or  forgetfulness,  (n)  prevents  its  operation,  if  it  be 
material.  (0)  There  may,  however,  be  this  distinction. 
An  innocent  misrepresentation  *  or  concealment  dis-  *  408 
charges  insurers,  only  when  they  were  influenced  by 
it ;  but  if  it  were  made  intentionally  and  fraudulently,  it 
would  discharge  them,  although  it  had  no  effect  upon  the 
bargain,  (j^)  If  the  ignorance  is  wilful  or  owing  to  the  neg- 
ligence of  the  insured,  it  is  no  excuse,  (j)  If  the  statement 
be,  that  a  thing  is  believed  to  be  so,  or  not  so,  and  the  belief 
exists,  that  satisfies  the  representation,  (r)  It  has  been  said, 
that  one  who  asserts  that  a  certain  thing  is  so,  when  he 
knows  nothing  about  it,  and  the  thing  be  not  so,  is  affected 
by  the  assertion  as  if  he  had  known  it  to  be  false.  («)  This 
rule,  if  it  be  one,  must  have  some  quidification. 

If  the  representation  is  true  at  the  time  it  is  made,  that  is 
generally  sufficient ;  (f)  but  it  may  relate  to  the  future,  and 
then  it  must  be  complied  with  in  the  future,  (u) 

(m)  Whittineham  v.  Thotnbnr^,  2  is)  Macdowall  v.  Fraser,   1   Doug. 

Vem.  206;  WUioii  v.  Docket,  8  Burr.  260;  Pawson  v,  Watson,  2  Cowp.  788. 

1861.  (t)  Driaoolv.  PaMmore,  1  B.  &  P. 

(n)  Curry  v.    Commonwealth    Ins.  200. 

Co.  iO  Pick.  586 ;  Sawy^  v.  Coasters  (u)  Flinn  v,  Headlam,  9  B.  &  C.  698 ; 

Inf.  Co.  6  Gray,  221;    Dennison  v,  Dennistoun  v.  Lillie,  8  Bligh,  202 ;  Ed- 

Thomaston  Ins.  Co.  20  BCaine,  126.  wards  v.  Footner,  1  Camp.  680 ;  Clark 

(o)  Maryland  Ins.  Co.  v.  Ruden,  6  o.  Manuf.  Ins.  Co.  8  How.  285 ;  Hough* 

Cranch,  888 ;   Hurtin  v.  Phcenix  1^.  ton  v,  Manuf.  Ins.  Co.  8  Met.  114 ;  Un- 

Co.  1  Wash.  C.  C.  400.  derhill  r.  Agawam  Ii\s.  Co.  6  Cush. 

ip)  See  cases  mpra,  p.  402,  note  (il:).  440;    2  Duer,  Ins.  657,  note  ri. ;    1 

Iq)  Biays  o.  Union  Ins.  Co.  1  Wash.  Amould,  Ins.  508 ;  1  Phillips,  Ins.  § 

C.   C.  50d;   M'Lanahan  v.  Unirersal  558.    But  the  ylew  has  been  taken, 

Ins.  Co.  1  Pet.  170 ;  Neptune  Ins.  Co.  that  all  statements  rf specting  future 

V.  Robinson,  11  Gill  ft  J.  256.  events,  are  mere  representations  of  in- 

(r)  As  where  a  vessel  is  represented  tention,  and  will  not  defeat  the  policy, 

as  expected  to  sail  at  or  within  a  certain  unless  made  fraudulently.    Alston  v, 

time.    Bowden  v.  Vanghan,  10  East,  Mechanics  Lis.  Co.  4  HiU,  829.    See 

415;  Whitney  r.  Haren,  18  Mass.  172;  also  Rice  v.  New  England  Ins.  Co.  4 

Rice  V.  New  England  Ins.  Co.  4  Pick.  Pick.  489 ;  Bryant  v.  Ocean  Ins.  Co. 

489 ;  Bryant  v.  Ocean  Ins.  Co.  22  Pick.  22  Pick.  200 ;  Allegre  v.  Maryland  Ins. 

200 ;  Hubbard  o.  Glorer,  8  Camn.  818 ;  Co.  2  Gill  ft  J.  186.    It  is  also  dlAcull 

Attor  V.  Union  Ins.  Co.  7  Cow.  202.  to  detennine  whether  a  statement  !»• 
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Grenerally ,  the  insured  is  bound  to  state  what  he  has  learned 
only  from  rumor,  unless  the  rumor  is  manifestly  frivolous  or 
the  authority  is  not  worthy  of  credit ;  (v)  but  he  need  not 
disclose  matters  of  common  notoriety ;  (tr)  or  what  the 
*  404  insured  knew  as  *  well  as  he ;  {x)  or  what  he  had 
every  reason  to  believe  the  insurer  knew  as  well ;  (y) 
or  what  is  distinctly  provided  for  in  the  policy,  (z) 

If  different  policies  are  connected  together  by  identity  of 
subject  and  by  mutual  understanding,  a  misrepresentation 
made  to  the  first  insurer  operates  on  subsequent  policies  as 
if  made  in  reference  to  them,  (a) 

A  misrepresentation  made  before  the  insurance  is  made, 
has  the  same  effect  as  if  made  at  the  time,  if  it  were  made  in 
connection  with  the  insurance  and  had  any  effect  upon  it.  (6) 

It  may  be  doubted  on  authority,  whether  insurers  are  dis- 
charged when  the  insured  concealed  a  material  fact  in  igno- 
rance of  it,  and  therefore  could  not  have  stated  it,  but  his 
ignorance  was  caused  by  the  fraud  of  his  master,  in  wilfully 
withholding  information  from  him.  Qe)  There  are  certainly 
reasons  for  holding  n  policy  void,  made  under  such  conceal- 
ment, if  not  because  the  master's  knowledge  is  the  knowledge 
of  his  principal,  then  because  the  contract  was  founded  on 
an  essential  misunderstanding  of  both  parties,  (d) 


fpecting  a  future  erent  ib  to  be  re-  482;  Yallanoeo.  Dewar,  1  Camp.  608; 

garded  merely  as  a  representation  as  Buck  v.  Chesapeake  Ins.  Co.  1  Pet 

to  an  expectation  or  intention,  or  as  an  161 ;  Hurtin  v,  Pnoenix  Ins.  Co.  1  Wash, 

absolute  agreement.    See  Benham  v,  C.  C.  400 ;  Moxon  v.  Atkins,  8  Camp. 

United  Ins.  Co.  7  Exch.  744 ;  Bowden  200 ;  Stewart  v.  Bell,  6  B.  ft  Aid.  288. 

o.  Vaughan,  10  East,  416 ;  Frisbie  o.  Ix)  Carter  v.  Boehm,  8  Burr.  1906. 

Fayette  Ins.  Co.  27  Penn.   St.    826;  (y)  Vasse  v.  Ball,  2  Dall.  276. 

Billings  V.  Tolland  Co.  Ins.  Co.  20  (z)  De  Wolf  v.  New  York  Ins.  Co. 

Conn.  189 ;  Stokes  v.  Cox,  1  H.  ft  N.  20  Johns.  214.    See  2  Duer,  Ins.  678. 

688 ;  Loud  v.  Citizens  Ins.  Co.  2  Gray,  (a)  Feise  v,  Parkinson,  4  Taunt.  640; 

221 ;    Crocker  v.  Peoples  Ins.  Co.  8  Pawson  o.  Watson,  2  Cowp.  786.    But 

Cush.  79 ;  Jones  Manuf.  Co.  v.  Manuf .  the  rule  is  otherwise  if  the  policies  are 

Ins.  Co.  8  Cush.  82 ;  Williams  v.  New  independent.    Elting  o.  Soott,  2  Johns. 

England  Mut.  Ins.  Co.  81  Maine,  219.  167 ;    Williams  v.  New  England  Ins. 

(v)  See  Lynch  v.  Hamilton,  8  Taunt  Co.  81  Maine,  219. 
44 ;  Walden  v.  La.  Ins.  Co.  12  La.  184 
Durrell  v.  Bederley,  Holt,  N.  P.  288 
Seaman  v.  Fonereau,   2    Stra.   1188 


(6)  See  Dawson  o.  Atty,  7  East,  867 ; 
Edwards  v.  Footner,  1  Camp.  680. 
(c)  The  insurers  were  held  Uabl« 
Burr  V.  Foster,  2  Dane,  Ab.  122 ;  Willes  under  such  circumstances  in  Buggies  v. 
V.  Glover,  4  B.  ft  P.  14.  But  see  Bell  Gen.  Ins.  Co.  4  Mason,  74, 12  Wheat 
V.   Bell,    2   Camp.   476;    Buggies  v.    408. 

General  Ins.  Co.  4  Mason,  88.  (</)  The  decision  in  the  case  cited  in 

(it)  Coulon  V.  Bowne,  1  Caines,  288 ;    the  precedins  note  is  doubted  by  Mr. 

Thomson  v.  Buclianan,  4  Brown,  P.  C.    Duer  and  Mr.  PhlUipi.  2  Duer,  Ins. 

[544] 


OH.  XVn.]  MABINE  INSURANCE.  *  404 

Neither  has  it  been  quite  certain  how  the  policy  is  affected 
by  the  misrepresentation  or  concealment  of  an  agent,  who 
affects  the  policy,  when  the  principal  himself  is  wholly  inno- 
cent. It  seems,  however,  now  settled  that  the  insurers  are 
thereby  discharged.  (/) 

A  similar  question  exists,  how  far  an  insurance  company  is 
bound  by  the  knowledge  of  any  member  or  oiBcer  of  the  com- 
pany. But  the  answer  to  this  question  must  always  depend 
on  the  authority  or  agency  which  the  member  or  officer  pos- 
sesses, by  usage,  by  office,  or  by  direct  instructions.  (/) 

*  If  the  insured  when  he  states  a  fact  gives  truly  his  *  405 
authority  for  it,  and  the  insurers  can  judge  of  that  fact 
and  that  authority  as  well  as  he  can,  though  the  authority  is 
insufficient  and  the  statement  founded  thereon  erroneous,  it 
is  not  a  misrepresentation,  (jg) 

As  the  misrepresentation  must  be  of  a  fact  material  to  that 
contract,  it  is  obvious  that  this  materiality  must  be  deter- 
mined by  the  circumstances  of  each  case ;  as,  for  example,  the 
national  character  of  the  property,  (A)  or  the  nature  of  it,  or 
the  interest  of  the  assured  in  it,  (t)  or  the  time  of  sailing,  (y) 
or  the  place  of  the  ship  at  a  certain  time,  or  the  age  or  con- 
struction of  the  ship.  The  one  principle  which  is  certain  and 
established,  and  answers  all  these  questions,  is,  that  every 
thing  should  be  stated,  and  stated  truly,  which  the  insured 
knows,  and  which  insurers,  acting  as  reasonable  men,  should 
consider,  either  in  determining  whether  they  would  insure  at 
all  or  what  premium  they  should  ask.  (K)    Nor  will  it  be 

415,  and  note  xi.  to  ch.  xiy. ;  1  Phillips,  terest  of  the  insured  need  not  be  stated. 

Ins.  §  649.     See  also  FitEherbert  v.  OUver  v.  Greene,  8  Mass.  188 ;  Finney 

Mather,  1  T.  R.  12.  v,  Warren  Ins.  Co.  1  Met.  16;  Taylor 

(<)  Sawyer  v.  Coasters    Ins.  Co.  6  v.    WUson,  16  East,   824;    Russel  v. 

Gray,  221 ;  Stewart  v.  Dunlop,  4  Brown,  Union  Ins.  Co.  1  Wash.  C  C.  409. 

P.  C.  488,  note;  Carpenter  v.  Am.  Ins.  (j)  This  is  generally  material.  M'Lan- 

Co.  1  Story,  68.    See  a  strong  case  in  ahan  v.  Uniyersal  Ins.  Co.  1  Pet.  188 ; 

Proadfoot  i^.  Monteflore,  Law  Rep.  2  Anderson  v.  Thornton,  8  Exch.  425; 

Q.  B.  511.  Baxter  v.  New  England    Ins.   Co.  8 

if)  See  Himely  o.  S.  Car.  Ins.  Co.  Mason,  96 ;  Elkin  o.  Janson,  18  M.  & 

8  Const.  R.  154.  W.  655.    But  if  the  time  would  not 

[g)  Tidmarsh  o.  Washington  Ins.  Co.  affect  ^e  premium  it  need  not  be  dis- 

4  Mason,  448.  closed.    Littledale  v.  Dixon,  4  B.  &  P. 

(A)  Campbell  v,  Innes,  4  B.  &  Aid.  151 ;  Foley  v,  Moline,  6  Taunt.  480 ; 

428 ;  Francis  v.  Ocean  Ins.  Co.  6  Cow.  Williams  n.  Delafleld,  2  Cames,  829. 

404 ;  Murray  v.  United  Ins.  Co.  2  Johns.  (k)  See  Ingraham  v.  South  CaroUxM 

Cas.  168.  Ins.  Co.  8  Brer.  522. 

(i)  Generally  the  nature  of  the  in- 
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enough  that  the  insurers  might  have  learned  the  truth  other- 
wise, if  they  did  not  know  it,  and  the  insured  did  and  con- 
cealed it.  (Jcle) 

Every  representation  or  statement  will  be  construed  by  the 
fair  and  obvious  meaning  of  the  words,  (I)  and  rational  in- 
ferences from  them ;  and  will  include  aU  facts,  however  dis- 
tinct, which  are  yet  necessarily  connected  with  the  state- 
ment, (m) 

It  is  an  important  difference  between  a  warranty  and  a 
representation,  that  while  a  warranty  must  be  literally  find 
accurately  complied  with,  a  substantial  compliance  with  a 
representation  is  sufficient ;  (n)  and  a  literal  compliance,  if 
it  be  not  substantial,  is  not  sufficient,  (p)     - 


•406  •SECTION    XIII. 

OF  TMTLTED  VTABBAimBS. 

A. — Of  SeatcorthiTiesi. 

The  warranty  of  seaworthiness  is  by  fEtr  the  most  impor- 
tant of  the  warranties  impUed  by  law.  It  enters  as  its  very 
foundation  into  every  contract  of  insurance  on  a  ship.  The 
general  meaning  of  seaworthiness  is,  that  a  ship  is  in  every 
particular  of  her  condition  competent  to  encounter  safely  the 
ordinary  risks  to  which  she  must  be  exposed,  at  the  place 
where,  or  during  the  period,  or  the  voyage,  for  which  she  is 
insured.  ( p^  This  warranty  comprehends  in  its  requirement 
every  thing  used  in  the  structure  and  fitting  of  the  ship ;  her 
build  and  fastenings,  (^q)  spars,  sails,  rigging,  (r)  boats,  cables, 

{kk)  Batee  v,  Hewitt,  Law  Rep.  2  ray  v.  Alsop,  8  Johns.  Cas.  47 ;  Steel  o. 

Q.  B.  696.  Lacy,    8    Taunt.    286;    Houghton    v. 

(l)  Sihbald  v,  HUl,  2Dow,  P.  C.  268 ;  Manuf.  Ins.  Co.  8  Met  128. 

Idringston  i;.    Maiyland    Ins.   Co.    7  (f))  Dixon  i;.  Sadler,  6  M.  &  W.  414; 

Cnuich,  606.  EniU  v.  Hooper,  2  H.  &  N.  277 ;  Myers 

(m)  Steel  v.  Lacy,  8  Taunt.  286;  v.  Girard  Ins.  Co.  26  Penn.  Sut«,  192; 

Kirby  v.  Smith,  1  B.  &  Aid.  672.  Cincinnati  Ins.  Co.  v.  May,  20  Ohio, 

(n)  Chase  v.  Wash.  Ins.  Co.  12  Barb.  211. 

696;    Snckley  v.  Delafleld,  2  Caines,  {q)  Watt   i;.   Morris.   1   Dow,  82; 

222 ;  PawBon  v.  Watson,  2  Cowp.  786 ;  Parker  v.  Potts,  8  id.  82 ;  Bell  v,  Beed, 

De  Hahn  v.  Hartley,  1  T.  R.  846.    See  4  Binn.  127 ;  Douglas  v.  Soougal,  4  id. 

Sawyer  v.  Coasters  Ins.  Co.  6  Gray,  269. 

221.  (r)  Wedderbum  o.  Bell,  1  Camp.  1. 

(o)  Alsop  V.  Coit»  12  Mass.  40;  Mur- 
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and  anchors,  («)  all  usual  and  proper  papers  and  documents ; 
food  and  water  of  sufficient  quality  and  quantity ;  (t)  fuel, 
charts ;  and  such  furniture  and  implements  as  are  needed  for 
safe  nayigation ;  (u)  ballast,  (v)  pilotage,  (w)  and  proper 
stowage  of  t^e  cargo ;  (x)  and  a  master,  officers  and  crew, 
competent  in  number  and  ability,  (y) 

*  The  warranty  of  seaworthiness  must  be  fully  com-  *  407 
plied  with ;  but  a  defect  or  deficiency  may  exist  in 
some  one  or  other  of  the  things  above  enumerated,  and  yet 
not  be  sufficient  in  extent  or  character  to  constitute  a  breach 
of  warranty ;  and  whether  it  be  so  or  not,  is  generally  a  ques- 
tion of  fact  for  the  jury.  Thus,  few  ships  go  to  sea  without 
some  rot  in  some  part  of  the  wood,  or  some  weakness  or  de- 
ficiency in  the  sails  or  rigging ;  and  this  may  be  wholly  un- 
important, or  extremely  dangerous,  or  anywhere  between 
these  extremes;  and  whether  it  renders  her  unseaworthy, 
depends  upon  the  test,  whether  it  makes  her  unfit  to  en- 
counter the  ordinary  perils  to  which  she  will  be  exposed ; 
and  the  same  rule  applies  to  the  sails  and  rigging,  and  every 
thing  else.    Upon  the  trial  of  such  questions,  after  evidence 

(9)  Wilkie  V.  Gteddes,  8  Dow,  67.  8  IffiU,  260;  M'MiUaii  v.  Union  Int.  Co. 

(t)  Fontahie  v.  Phoenix  Ins.  Co.  10  Rice,  248 ;  De  Pan  v,  Jones,  1  Brer. 

Johns.  68;  Moses  v.  Sun  Ins.  Co.  1  487;  Fhinigen  v.  Wash.  Ins.  Co.  7  Barr, 

Dner,  169 ;  Eettell  o.  Wiggin,  18  Mms.  806 ;  Whitney  v.  Ocean  Ins.  Co.  14  La. 

68.     Bat  a  non-compliance  with  the  486. 

proYisions  of  a  statute  requiring  the  (x)  Chase  v.  Eagle  Ins.  Co.  6  Pick. 

carrying  of  a  certain  quantity  of  water  61 ;  Weir  v.  Aberdeen,  2  B.  &  Aid. 

under  deck,  does  not  of  itself  render  the  820 ;  Cln.  Ina.  Co.  v.  May,  20  Ohio, 

▼essel  unseaworthy.  Warren  v.  Manuf.  211. 

Ins.  Co.  13  Pick.  618;  Deshon  v.  Mer-  (v)  Forshaw  v,  Chabert,  8  Brod.  & 

chants  Ins.  Co.  11  Met.  209.    And  the  B.  168;  Walden  v.  N.  T.  Ins.  Co.  12 

mere  fact  that  all  the  water  on  board  Johns.  186 ;  Tait  o.  Leyi,  14  East,  481 ; 

is  carried  on  deck,  does  not,  it  has  been  Draper  v.  Com.  Ins.  Co.  4  Duer,  284 ; 

held,  of  itself,  as  matter  of  law,  ren-  Dow  o.  Smith,  1  Caines,  82 ;  Silva  v, 

der  the  vessel  unseaworthy,  but  it  is  Low,   1  Johns.  Cas.  184 ;   Cruder  v. 

a  fiu;t  tending  to  prove  unseaworthi-  Phil.  Ins.   Co.  2  Wash.   C.   C.  262 ; 

ness.    Deshon  v.  Merchants  Ins.  Co.  Cruderv.  Penn.  Ins.  Co.  id.  889;  Bucks 

11  Met  208.  r.  Thornton,  Holt,  N.  P.  80;  Busk  v. 

(ti)  As    to   a  medicine   chest,   see  Boval  Exch.  Ass.  Co.  2  B.  &  Aid.  78. 

Woolf  r.  Claggett,  8  Esp.  267.  It  is  generally  necessaxy  to  have  an 

(r)  Deblois  v.  Ocean    Ins.  Co.  16  officer  on  boara  competent  to  take  the 

Pick.  803.    See  Dixon  v.  Sadler,  6  M.  master's  place  in  case  of  an  emergency. 

4  W.  406.  aiiford  r.  Hunter,  8  Car.  &  P.  16 ; 

(w)  Gibson  v.  Small,  4  H.  L.  Cas.  Gillespie  v.  Forsyth,  2  Law  Bep.  267  ; 

868;  Dixon  i;.  Sadler,  6  M.  &  W.  416,  Walden  v.  N.  Y.  Ins.  Co.  12  Johns. 

$  M.  &  W.  896 ;  Law  v.  HoUingsworth,  186 ;   Treadwell  v.  Union  Ins.  Co.  6 

7  T.  R.  160;  Phillips  v.  Headlam,  2  B.  Cow.  270;  Copeland  v.  New  England 

&  Ad.  880 ;  Stanwood  r.  Rich,  1  Phillipa  Ins.  Co.  2  Met.  482. 
Ins.  §  716;  Keeler  v.  Firem.  Ins.  Co. 
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is  received  to  determine  as  exactly  as  possible  the  facts  of 
the  case,  experts  are  usually  called  to  give  to  the  jury  their 
judgment,  as  to  the  influence  of  these  facts. 

It  is  obvious  that  seaworthiness  must  differ  greatly  under 
different  circumstances.  A  ship  maybe  insured  only  while 
in  a  certain  port,  (z)  or  for  a  coasting  voyage,  or  a  voyage  to 
Europe,  or  a  voyage  round  the  world,  or  during  a  tempestu- 
ous season  or  a  quiet  one  ;  and  the  seaworthiness  required  in 
every  case  is  the  seaworthiness  of  that  vessel  (a)  for  that  place, 
time,  or  voyage.  (6) 

Usage  may  have  great  influence  in  determining  this  point. 
Thus,  in  many  cases,  a  log-line  and  a  quadrant  may  be  enough. 
But  in  other  cases,  it  might  be  necessary  that  the  ship 
*  408  should  *  have  a  chronometer,  a  sextant,  and  a  master 
competent  to  make  a  proper  use  of  these  instruments. 
So  there  must  be  proper  charts  on  board ;  but  what  charts 
are  proper  and  necessary  must  be  determined  by  the  circum- 
stances  of  each  case,  (c) 

Seaworthiness  is  a  condition  precedent ;  that  is,  unless  the 
vessel  be  seaworthy  the  policy  does  not  attach,  (d)  But  by 
a  rule  somewhat  peculiar,  the  insured  is  not  in  general  bound 
to  prove  that  this  condition  was  fulfilled,  until  the  insurers 
offer  some  proof  of  unseaworthiness,  (e)     This  the  insm^ers 

(z)  M'Lanahan  v.  Uniyenal  Ins.  Co.  Moody  &  M.  103 ;  Gillespie  o.  Forsyth, 

IPet.  184;  Abitbolr.Bri8tow,6Taunt.  2  Law  Rep.  257;  M'Lanahan  r.  Uni- 

464 ;  Cruder  v.  Phil.  Ins.  Co.  2  Wash,  rersal  Ins.  Co.  1  Pet  184. 

C.  C.  262 ;  Paddock  v.  Franklin  Ins.  {d)  Tidmarsh  v.  Washington  Ins.  Co. 

Co.  11  Pick.  282.  4  Mason,  489;  Small  r.  Gibson,  16  Q. 

(a)  The  term  seaworthiness,  as  ap-  B.  128 ;  Wallace  v,  De  Pau,  2  Bay, 

plied  to  steam- vessels,  means  not  only  608, 1  Brev.  252 ;  and  cases  passim, 

that  the  hull  shall  be   stanch,  tight,  (e)  It  has  been  held  in  some  cases, 

and  strong,  but  that  the  machinery  that  as  the  seaworthiness  of  the  yessel 

shall-  be  properly  constructed,  and  of  is  a  condition  precedent  to  the  right  of 

sufficient  power  to  perform  the  contem-  the  assured  to  recoyer,  it  lies  upon  him 

plated  yoyage.    Myers  v,  Girard  Ins.  to  establish  that  fact.     Tidmarsh  v, 

Co.  26  Penn.  State,  192.    See,  as  to  Wash.  Ins.  Co.  4  Mason,  489 ;  Craig  v. 

floating  docks,  Marcy  v.  Sun  Ins.  Co.  U.  S.  Ins.  Co.  Pet.  C.  C.  410;  Moses 

11  La.  An.  748.  v.  Sun  Ins.  Co.  1  Duer,  159.    But  the 

(6)  See  Cobb  o.  New  England  Ins.  rale  generally  followed  at   the    pres- 

Co.  6  Gray,  192 ;  Enill  v.  Hooper,  2  H.  ent  day  is,  that  seaworthiness  is  as- 

&  N.  277;  Alexander  t;.  Pratt,  1  Ar-  sumed  as  a  fact  in  the  absence  of 

nould,  Ins.  669;  Small  v.  Gibson,  16  fraud,  and  the  assured  is  not  called 

Q.  B.  141 ;  Brown  v.  Girard,  4  Yeates,  upon  to  prove  it  in  limine.    Deshon  v. 

115 ;  Bell  v.  Reed,  4  Binn.  127.  Merchants  Ins.  Co.  11  Met.  207 ;  Tay- 

(c)  In  all  such  cases  the  question  is  lor  i;.  Lowell,  8  Mass.  881 ;  Paddock  v. 

one  of  fact  for  the  jury.    Chase  v.  Franklin  Ins.  Co.  11  Pick.  227 ;  Parker 

Eagle  Ins.   Co.  5  Pick.  51 ;   Bell  v,  v.  Potts,  8  Dow,  28 ;  Bullard  v.  Roger 

Beed,  4  Binn.  127 ;  Clifford  v.  Hunter,  Williams  Ins.  Co.  1  Curtis,  C.  C.  US  • 

[548] 


OH.  XVn.]  MABIKB  INSITEANCB.  *  408 

may  do,  by  showing  that  the  loss  occurred  without  any  ex- 
posure to  extraordinaiy  peril ;  (/)  but  if  a  vessel  has  en- 
countered an  extraordinary  peril,  and  the  insurer  resists  a 
claim  for  loss,  on  the  ground  of  imseaworthiness,  he  must 
prove  this ;  (jf)  and  so  if  the  vessel  sails  and  is  never  heard 
from.  (A) 

If  a  vessel  becomes  unseaworthy,  and  afterwards  leaves  an 
intermediate  port  in  that  condition,  although  she  might  have 
been  repaired  there,  and  is  lost  in  consequence  of  that  neg- 
lect on  the  part  of  the  captain  to  repair  her,  the  underwriters 
are  not  held  liable  in  this  country,  (i)  In  England,  however, 
the  law  seems  now  to  be,  that  if  the  ship  was  seaworthy  at 
the  commencement  of  the  voyage,  subsequent  unseaworthi- 
ness, from  whatever  cause,  except  the  wilful  and  wrongful 
act  of  the  assured  himself,  will  not  relieve  the  under- 
writer from  liability  *  for  a  loss  which  is  the  proximate  *  409 
effect  of  a  peril  insured  against.  (/) 

It  is,  however,  an  unquestionable  rule  of  insurance  law, 
that  it  is  the  duty  of  the  master  to  repair  unseaworthiness  in 
the  first  port  of  repair  which  he  reaches  after  the  injury.  The 
disregard  of  Una  duty  is  undoubtedly  a  breach  of  the  warranty 
of  seaworthiness.  Still  this  breach  does  not  operate  alto- 
gether like  a  breach  of  this  warranty  at  the  beginning.  It 
does  not  destroy  the  liability  of  the  insurers,  but  only  sus- 
pends it.  It  seems  to  be  settled,  for  example,  that  if  a  ship 
loses  her  spars  at  sea,  or  a  part  of  her  crew,  and  reaches  a  port 
where  they  could  be  supplied,  and  leaves  it  without  supply- 
ing them,  but  then  proceeds  to  another  port  and  there  sup- 
plies them,  the  liability  of  the  insurers  continues  until  she 
reaches  the  first  port  where  her  wants  can  be  supplied,  and 

Snethen  v.  Kemphis  Ins.  Co.  8  La.  An.  {h)  Deahon  v.  Merchants  Ins.  Co.  11 

474 :  Dnpeyre  v.  Western  Ins.  Co.  2  Met  207. 

Bob.  La.  457.  (i)  Paddock  v.  FnmkUn  Ins.  Co.  11 

(/)  Watson  V.  Clark,  1  Dow,  844;  Pick.  227;  Hazard    v.  New   England 

Parker  v.  Potts,  8  Dow,  28 ;  Wright  v.  Ins.  Co.  1  Snmner,  280,  8  Pet.  667 ; 

Orient  Ins.  Co.  6'Bosw.  269;  Deshon  Deblois  o.  Ocean  Ins.  Co.  16  Pick.  808; 

V.  Merchants  Ins.   Co.  11  Met.  207 ;  Copeland  v.  New  England  Ins.  Co.  2 

Myers    i^.  Girard  Ins.   Co.  26  Penn.  Met.  482. 

State,  192 ;  BuUard  v.  Roger  Williams  {j)  Sbee's  Marshall   on   Ins.  122 ; 
Ins.  Co.  1  Curtis,  C.  C.  148 ;  Walsh  o.  Dixon  v.  Sadler,  6  M.  &  W.  406;  Red- 
Washington  Ins.  Co.  82  N.  Y.  427.  man  v,  Wilson,  14  id.  476. 
r)  BamewaU  v.  Church,  1  Caines, 
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is  then  suspended  until  they  are  supplied,  and  then  reviyea 
afteT  they  are  supplied. 

Whether  the  suspension  of  the  liability  is  eomplete,  or  only 
in  reference  to  the  wants  not  supplied,  or,  in  other  words, 
whether,  if  a  loss  happens  during  this  suspension  from  any 
cause,  the  insurers  would  be  discharged ;  or  would  be  dis- 
charged only  if  the  loss  can  be  attributed  in  some  degree  to 
those  wants,  may  not  be  certain.  We  should  say,  however, 
that  the  prevailing  rule  is,  that  the  insurers  would  be  liable 
even  during  the  period  of  suspension,  for  a  loss  which  can 
not  be  attributed  at  all  to  the  wants  which  caused  the  sus- 
pension, (k)  In  questions  of  this  kind,  as  in  most  of  those 
of  seaworthiness,  whether  relating  to  the  ship,  her  provisions, 
crew,  or  pilot,  usage  and  the  nature  of  the  voyage  would 
have  much  influence. 

The  seaworthiness  required  when  she  leaves  an  interme- 
diate port,  may  not  be  so  perfect  as  that  required  before  she 
proceeds  on  her  voyage.  The  only  rule  must  be  that 
*  410  she  should  be  *  made  as  seaworthy  as  she  could  be 
made,  by  a  reasonable  use  of  the  means  within  reach. 

So  if  the  insurance  is  to  attach  while  the  vessel  is  at  sea, 

■ 

or  in  a  distant  port,  the  seaworthiness  must  be  that  proper 
to  the  time  and  place.  (I) 

A  similar  question  exists  as  to  the  warranty  on  time  poli- 
cies ;  and  it  may  be  still  involved  in  some  uncertainty.  We 
think,  however,  the  rule  must  be,  that  when  she  sails  on  her 
first  voyage,  she  must  be  or  have  been  completely  seaworthy 
in  the  ordinary  sense ;  and  thereafter  kept  and  made  sea- 
worthy, by  the  reasonable  use  of  all  available  means,  and  that 
the  insurers  are  not  liable  for  a  loss  caused  by  a  want  of  re- 
pairs which  could  have  been  made  by  the  proper  use  of  such 
means.  But  if  the  insurance  is  to  attach  to  a  ship  at  a  dis- 
tance, and  after  a  part  of  her  voyage  has  been  made,  the 
seaworthiness  required  is  not  the  same  with  that  required  at 
the  beginning  of  the  voyage,  but  is  qualified  by  a  reasonable 

{k)  Cftpen  V.  Washington  Ins.  Co.  12  Peters  r.  Phceniz  Ins.  Co.  8  8.  &  R. 

Cash.  617 ;  Starbuck  v.  New  Ensland  26 ;  Hazard  v.  New  England  ins.  Co.  1 

Ins.  Co.  19  Pick.  198;  Chase  v,  £agle  Sumner,  218,  280. 

Ins.  Co.  6  Pick.  61 ;  Am.  Ins.  Co.  v.  (/)  See  Paddock  r.  Franklin  Ini.  Ca 

Ogden,    16   Wend.  682,  20  id.  287;  11  Pick.  227. 
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oonsideratiion  of  the  circumstances,  and  of  the  nature  of  the 
contract,  (m) 

B. — Of  Deviation. 

There  is  always  a  warranty  that  the  ship  shall  pursue  her 
proper  course  between  the  termini  of  the  voyage  insm^d,  and 
therefore  these  termini  should  be  distinctly  stated  in  the 
policy.  It  is  therefore  one  of  the  best  established  rules  of 
insurance  law,  that  the  insurers  are  discharged  by  any  devia- 
tion from  the  proper  course  of  the  voyage.  Originally 
this  term  *'  deviation/*  *  as  employed  in  the  law  of  *  411 
insurance,  had  no  wider  meaning ;  but  now  it  is  ex- 
tended by  the  reason  of  the  rule,  to  any  material  change  in 
the  risks  assumed  by  the  insurers.  And  the  rule  applies  in 
full  force,  although  the  change  does  not  increase  the  risk ; 
for  the  insurers  have  a  right  to  say  that  they  assumed  cer- 
tain risks,  and  no  other  risks ;  (n)  and  the  rule  is,  that  any 
deviation  whatever,  not  merely  suspends  the  liability  of  the 
insurers,  but  discharges  them  from  all  future  responsibility ; 
but  not  for  a  loss  caused  before  the  deviation  by  a  peril 
insured  against,  (o) 

It  may  indeed  be  said,  that  the  change  of  risk  might  be 
merely  temporary,  and  that  thereafter  all  subsequent  risks  are 
certainly  and  precisely  just  what  they  would  have  been  had 
there  been  no  deviation ;  and  then  the  liability  of  the  insur- 
ers might  revive.    There  can,  however,  be  few  changes  in  the 

(m)  In  England,  it  Is  now  settled  be  seaworthy  when  she  leaves  the  port 

that  there  b  no  implied  warranty  of  See  Hoxie  v.  Pacific  Ins.  Co.  7  Allen, 

seaworthiness  in  any  case  in  a  time  211 ;  Macy  v,  Mut.  Ins.  Co.  12  Gray, 

policy  of  insurance.    Small  v,  Gibson,  497 ;  Capen  v,  Washington  Ins.  Co.  l2 

16  Q.  B.  128,  141,  4  H.  L.  Cas.  858 ;  Cash.  617 ;  Jones  v.  Ins.  Co.  2  Wallace, 

Jenkins  v.  Heycock,  8  Moore,  P.  C.  C.  C.  278 ;  House  v.  Ins.  Co.  26  Law 

861 ;   Michael  v.  Tredwin,   17  C.  B.  Bep.  628 ;  Martin  v.  Fishing  Ins.  Co. 

561 :    Thompson  r.  Hopper,  6  Ellis  &  20  Pick.  889 ;  Am.  Ins.  Co.  v.  Ogden, 

B.  172,  987,  Sllis,  B.  &  £.  1028 ;  Faw-  20  Wend.  287 ;  Hoxie  v.  Home  Ins.  Co. 

ens  V.  Sarsfield,  6  Ellis  &  B.  192.    In  82  Conn.  21. 

this  oountiy,  after  some  discussion,  the        (n)  Midland  Ins.  Co.  v.  Le  Boy,  7 

rnle  appears  to  be  settled,  that  if  the  Cranch,  26 ;  Child  v.  Sun  Ins.  Co.  8 

Teasel  is  at  sea  at  the  time  the  risk  Sandf .  26 ;  Kettell  v.  Wiggin,  18  Mass. 

commences,  the  only  implied  warranty  68 ;  Hartly  v.  Buggin,  8  l>oug.  89. 
is  that  the  vessel  was  in  existence  as  a       (o)  Hare  v.  Travis,  7  B.  «  C.  14 ; 

vessel,  but  that  if  she  is  in  port  at  the  Green  v.  Toung,  2  Salk.  444 ;  Kich> 

time  of  the  inception  of  the  risk  there  ardson  v.  Maine  Ins.  Co.  6  Mass.  102. 
is  an  implied  warranty  that  she  shall 
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risks,  if  any,  that  leave  all  subsequent  perils  entirely  and 
certainly  unaffected,  (jo) 

Usage  has  especial  influence  in  determining  what  is  the 
proper  course  for  a  voyage,  and  what  is  a  departure  from  this 
course,  (^q)  If  there  be  no  such  usage,  the  master  is  always 
bound  to  proceed  to  his  destination  in  that  which  is  the  best . 
way,  all  things  being  considered,  (r)  At  the  same  time,  a 
master  always  must  have  from  the  nature  of  the  case  a  cer> 
tain  amount  of  discretion ;  it  is  his  duty  to  exercise  his  judg- 
ment ;  and  the  insured  is  bound  to  leave  him  at  liberty  to 
exercise  his  judgment.  («)    There  may  certainly  be  a 

*  412  deviation  before  the  *  voyage  begins,  by  unreasonable 

delay ;  (t)  and  such  delay  ht  an  intermediate  port 
would  be  a  deviation,  (u) 

A  deviation  is  always  excused  by  a  sufficient  necessity  ;  or 
rather  a  change  of  risk  is  not  a  deviation,  which  is  caused  and 
justified  by  a  sufficient  necessity,  (t;)  This  necessity  must 
always  be  judged  of  by  the  circumstances,  which,  at  the 
time,  were  presented  for  consideration  to  the  assured  or  his 
master,  and  not  by  subsequent  events,  (w^ 

(p)  See  Coffin  v.  Newburyport  Ins.  Chitty  v.  Selwyn,  2  Atk:  869 ;  Hull  v. 

Co.  9  Mass.  449,  per  Sedgwick,  J.  Cooper,  14  East,  479 ;  Hartley  v.  Bug- 

{q)  Martin  v.  Delaware  Ins.  Co.  2  ffin,  8  Dong.  89 ;  Seamans  u.  Loring,  1 

Wash.  C.  C.  254 ;  Folsom  v.  Merchants  Mason,  127 ;  Himely  ti.  S.  Car.  Ins.  Co. 

Ins.  Co.  88  Maine,  414 ;  Bentaloe  v,  8  Const.  R.  154 ;  Palmer  v.  Marshall,  8 

Pratt,  J.  B.  Wallace,  58;   Kettell  v.  Bing.  79;  Mount  v.  Larkins,  8  Bing. 

Wiggin,    18    Mass.    68;    Lockett    v.  108. 

Merch.  Ins.  Co.  10  Rob.  La.  889 ;  Mey  (u)  Hamilton  v.  Sheddon,  8  M.  &  W. 

9.  South  Carolina  Ins,  Co.  8  Brey.  829 ;  49 ;  Murden  i;.  South  Car.  Ins.  Co.  8 

Elliot  u.  Wilson,  4  Brown,  P.  C.  470;  Const.  R.  200;  Coffin  v.  Newburyport 

Vallance  v.  Dewer,  1  Camp.  508 ;  Ou-  Ins.  Co.  9  Mass.  486 ;  Williams  v.  Shee, 

ffier  V.  Jennings,  id.  605,  note ;  Salva-  8  Camp.  469 ;   Kingston  v.  Girard,  4 

dor  V,  Hopkins,  8  Burr.  1707 ;  Gregory  Dall.  274. 

V,  Christie,  8  Doug.  419 ;  Depeyster  u.  (v)  Thus,  a  yessel  damaged  by  a  peril 

Sun  Ins.  Co.  19  N.  Y.  272.  of  the  sea,  may  go  out  of  her  oourse  to 

(r)  Martin  v.  Delaware  Ins.  Co.  2  refit.    Motteuz  v.  London  Ass.  Co.  1 

Wash.  C.  C.  254 ;  Brown  i^.  Tayleur,  4  Atk.  546 ;  Coffin  o.  Newbuijport  Ins. 

A.  &  E.  241.  Co.  9  Mass.  447 ;  Coles  v.  Marine  Ins. 

(«)  As  where  the  master  is  rec^uired  Co.  8  Wash.  C.  C.  169;  Hall  v.  Frank- 

by  usage,  on  reaching  a  certain  point,  to  lin  Ins.  Co.  9  Pidc.  466 ;  But  whateyer 

decide,  on  a  consideration  of  the  winds  be  the  necessity,  unnecessary  delay  or 

and  currents,  which  of  two  or  more  waste   of  time,  or  wandering   under 

routes  is  the  best,  and  he  without  so  that   necessity,  will   be  a   deyiation. 

deciding  takes  one  of  them  in  obedi-  Turner  v.  Protection  Ins.  Co.  26  Maine, 

ence  to  the  sailing  orders  of  his  owners,  616. 

this  would  be  a  deyiation.     Middle-  {w)  Byrne  o.  La.  Statd  Ins.  Co.  19 

wood  t;.  Blakes,  7  T.  R.  162.  Mart  La.  126 ;  Gazzam  v,  Ohio  Ins. 

{t)  Earl  V.  Sliaw,  1  Johns.  Cas.  818;  Co.  Wright,  202;  Stewart  v.  Tenn.  Ins. 

Drisool  V.  Passmore,  1  B.  &  P.  200;  Co.  1  Humph.  242. 
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It  must  always  be  a  voluntary  act ;  for  whatever  is  done 
under  compulsion,  (x)  or  indeed  for  any  sufi&cient  cause,  is 
not  a  deviation ;  and  what  would  otherwise  be  a  deviation  is 
not  one,  if  a  change  of  risk  were  made  to  avoid  a  peril  of 
sufficient  reality  and  magnitude,  and  was  no  greater  than  this 
.  cause  required,  (y)  And  as  we  have  seen  in  the  chapter  on 
contracts  of  shipping,  a  change  of  the  course  of  a  ship  is 
justified,  if  it  were  for  the  purpose  of  saving  the  life  of  per- 
sons on  board  another  vessel,  (z)  And  we  should  aj  ply  the 
same  rule  to  a  deviation  to  save  life  on  board  the  vessel  in* 
sured,  unless  this  deviation  was  made  necessary  by  the  want 
of  sufficient  means  of  cure  on  board ;  and  this  want  might 
amount  to  imseaworthiness.  (a) 

*  It  is  quite  certain,  that  a  mere  intention  to  deviate  *  418 
IS  not  a  deviation.  If  the  intended  voyage  is  wholly 
abandoned  and  another  substituted,  a  policy  for  the  original 
voyage  never  attaches.  But  if,  for  example,  a  vessel  insured 
from  Boston  to  Rio  Janeiro,  takes  goods  on  board  which  she 
intends  to  carry  to  New  Orleans,  and  then  returns  to  her  voy- 
age to  Rio  Janeiro ;  and  the  first  part  of  the  voyage  is  pre- 
cisely the  same  as  if- she  had  not  intended  to  go  to  New 
Orleans  ;  the  deviation  does  not  take  place  until  she  actually 
changes  her  course  to  go  to  New  Orleans.  And  for  a  loss 
occurring  before  this  change  of  her  course  takes  place,  the 
insurers  would  be  liable,  (h)     Whether  if  a  vessel  sails  with 

(x)  Winthrop  v.  Union  InSt  Co.  2  (<>)  ^  Perkins  v,  Angnsta  Ins.  Co. 

Wash.  C.  C.  7 ;  Soott  v.  Thompson,  4  10  Gray,  812,  the  wife  of  the  captain, 

B.  &.  P.  181 ;  See  Phelps  o.  Atddjo,  2  who  was  on  board  in  a  pregnant  condi- 

Camp.  850.  tion,  fell  down  the  cabin  stairs.    To 

(y)  As  capture.    Driscoll  v.  BotII,  1  obtain  medical  assistance  and  adrioe, 

B.  &  P.  818 ;  Whitney  v.  Haven,  13  the  master  deviated  from  his  course 

Mass.  172;  Reade  v.  Comm.  Ins.  Co.  8  and  put  into  port.     The  coort  htid^ 

Johns.  862 ;  Post  v,  Phcsniz  Ins.  Co.  10  that  tiie  deviation,  if  necessary  to  save 

Johns.  79 ;  Lee  v.  Gray,  7  Mass.  862 ;  life  on  board,  was  jnatiflable.    See  also 

Goveraeor  v.  United  Ins.  Co.  1  Caines,  Brown  v.  Overton,  Spragne,  462.    In 

692.  See  O'Beilly  v.  Royal  Exch.  Ass.  Woolf  v.  Claggett,  8  £sp.  267,  Lord 

Co.  4  Camp.  246 ;  Breed  v.  Eaton,  10  Eldon  stated,  Uiat  it  was  incumbent  on 

Mass.  21.  the  owner  to  provide  against  the  re- 

{x)  The  Sch.  Boston,  1  Sumner,  828 ;  suits  of  accidents  by  evety  proper  pre« 

Bond  v.  Brig  Cora,  2  Wash.  C.  C.  80;  caution,  as  to  medicines  and  necessaries 

Ship  Henry  Ewbank,  1  Sumner,  400;  for  the  voyage,  as  much  as  he  was  bound 

Settle  r.  St.  Louis  Ins.  Co.  7  Misso.  with  respect  to  the  tightness  of  the 

879;  Walsh  v.  Homer,  10  id.  6;  Law-  ship. 

reooe  o.  S^debotham,  6  East,  46.    See  (6)  Foster  v.  Wilmer,  2  Stra.  1249; 

Papayanm  o.  Hooquard,  Law  Rep.  1 C.  Carter  v.  Royal  Exch.  Ass.  Co.  id. ; 

P.  260.  ThellussoD  o.  Eergusaon,  1  Doug.  861; 
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the  purpose  of  pursuing  her  course  for  a  certain  time  and 
then  of  changing  her  course,  this  is  only  an  intended  devia- 
tion, or  an  entire  change  of  the  original  voyage,  discharging 
the  insurers  from  the  beginning,  must  always  be  a  question 
of  mixed  law  and  fact-  We  should  say,  however,  that  if  a 
vessel  sailed  with  the  original  intention  of  terminating  her 
voyage  at  some  other  port  or  place  than  that  to  which  she  is 
insured,  this  would,  generaUy  at  least,  be  a  change  of  the 
voyage,  (c)  If  she  sails,  intending  to  go  where  she  is  insured 
to  go,  a  clearance  for  a  different  port  would  not  discharge  the 
insurers.  (c2) 

Policies  of  a  certain  description  are  commonly  called  lib- 
erty policies.     They  permit  certain  changes,  of  course,  which 
would  otherwise  be  deviations.    The  expressions  often  used 
are  "  with  liberty  to  enter  such  a  port,"  or  "  to  enter  "  or 
"  touch  at "  or  "  trade  "  or  "  stop  "  or  "  stay  at."  The 

*  414  parties  may,  of  course,  *  make  whatever  stipulations 

they  please;  and  the  language  used,  although  once 
construed  with  perhaps  severe  technicality,  (e)  would  now 
undoubtedly  be  construed  with  due  regard  to  the  intention 
of  the  parties.  (/) 

It  is  now  often  expressly  permitted,  that  intermediate  voy- 
ages may  be  made,  or  intermediate  ports  visited.  These 
intermediate  ports  are  sometimes  named,  and  sometimes  only 
designated  as  ports  between  two  terminu  (jg)  In  either  case, 
it  is  quite  certain  that  the  ports  should  be  visited  in  the  order 

Kewley  r.  Bjan,  2  H.  Bl.  S48 ;  Hare  v.  been  hdd  not  to  authorize   breaking 

Travis,  7  B.  &  C.  14 ;  Marine  Ins.  Co.  bulk.    StiU  v.   Wardeli,  2  Esp.  610» 

V.  Tucker,  8  Cranch,  867 ;  Hobart  r.  Park,  Ins.  8S8.    See  also,  Sheriff  v. 

Norton,  8  Pick.  169 ;  Winter  v.  Delap  Potts,  6  Esp.  96 ;  United  States  v.  The 

ware    Ins.  Co.   80  Penn.  State,  884 ;  Paul  Shearman,  Pet.  C.  C.  104. 

Lawrence  i^.  Ocean  Ins.  Co.  11  Johns*  if)  Urquhart  v.  Barnard,  1  Taunt. 

241 ;  New  York  Ins.  Co.  v.  Lawrence,  460;  Gregory  v.  Christie,  Park,  Ins.  67, 

14  id.  46.    See  Silva  v.  Low,  1  Johns.  8  Doug.  419 ;  Cross  v.  Shutliffe,  2  Bay, 

Cas.  184.  220;  Metcalf^s  v.  Parry,  4  Camp.  128; 

(c)  Stocker  v.  Harris,  8  Mass.  409;  Ashley  v,  Pratt,  16  M.  &  W.  471,  1 

Merrill  v.  Bovlston  Ins.  Co.  8  Allen,  Sxch.  267 ;  Gilfert  v.  Hallet,  2  Johns. 

247 ;  Marine  Ins.  Co.  v.  Stras,  1  Mnnf.  Cas.  296 ;   Chase  v.  Eagle  Ins.  Co.  6 

406.    See  Marine  Ins.  Co.  v.  Tucker,  Pick.  61.    See  an  instructlTe  case  on 

8  Cranch,  867,  per  JohmoHf  J.  the  Construction  of  a  Liberty  Policy, 

{d)  Planch^   v.   Fletcher,  1    Doug,  in  Seocomb  v.  Provincial  Ins.  Co.  10 

261 ;  Bamewall  v.  Church,  1  Caines,  Allen,  806. 

217 ;  Talcot  p.  Marine  Ins.  Co.  2  Johns.  {g)  Thomdike  o.  Boardman,  4  Pick. 

180;   McFee    o.  S.  Car.    Ins.    Co.  2  471;  Bixe  i^.  Fletcher,!  Doug.  2S4; 

McCord,  608.  Hunter  v,  Leathley,  10  B.  &  C.  866; 

(a)  Thus  "  to  loach  and  stay  "  has  Leathley  v.  Hunter,  7  Bing.  617. 
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in  whicli  tbej  are  named,  (&)  unless  it  is  obvious  tliat  the 
order  in  which  thej  are  enumerated  was  accidental,  and  not 
intended  to  have  any  effect ;  or,  if  not  named,  then  in  their 
geographical  order,  (i)  By  geographical  order  is  generally 
meant  the  order  in  which  they  stand  upon  the  map ;  but 
usage  and  the  nature  and  purpose  of  the  voyage  may  show  a 
different  intention  of  the  parties,  and  so  vary  this  order.  (/) 
The  reason  for  the  rule  is,  that  if  it  were  otherwise,  a  vessel 
might  go  to  the  further  port  and  then  return  to  a  nearer, 
then  go  again  to  a  further  port  and  return  to  a  nearer,  and 
thus  lengthen  the  voyage  indefinitely ;  and  no  construction 
would  give  this  power  unless  it  were  expressly  given,  (i) 
For  the  same  reason,  a  liberty  to  go  to  any  ports  without 
naming  them,  would  be  construed  with  reference  to  the 
voyage  insured,  and  would  not  be  held  to  include  permission 
to  visit  a  port  which  could  not  be  reached  without  a  distinct 
change  of  the  voyage.  (T) 

Policies  on  time  may  contain  no  termini  whatever ; 
and  then  *  they  usually  add  the  clause,  "  wherever  *  415 
she  may  be,"  or  some  equivalent  clause.  But  they 
may  contain  termini  of  place,  or  specify  that  certain  places 
may  be  visited  only  at  certain  seasons.  A  very  common  in- 
surance is  to  such  '^  a  port  and  a  market ;  "  and  it  covers  the 
vessel  to  that  port,  and  while  on  her  way  from  that  port  to 
any  other  in  search  of  a  market,  (m)  But  even  to  this  gen* 
eral  liberty,  usage  and  a  reasonable  reference  to  the  intention 
of  the  parties  might  give  some  limitation. 

The  insured  is  never  bound  to  take  advantage  of  the  lib- 
erty given  him,  and  a  mere  omission  to  exercise  the  whole  or 
any  part  of  it,  would  not  amount  to  a  deviation,  (n) 

(A)  Beat8on  v.  Haworth,  6  T.  R.  681.  Bankea   v.  Beere,    Park,   Ina.   627 ; 

(i)  See  Claaon  v.  Simmona,  dted  6  Layabre  v.  Wilsoiii  1  Dong.  284 ;  Coles 

T.  R.  588.  V.  Marine  Ins.  Co.  8  Wash.  C.  C.  169 ; 

( I*)  See    Oandner   v.   Senhouse,  8  Winthrop  v.  Union  Ins.  Co.  2  Wash.  C. 

Taunt  16.                  ''  C.  7 ;  Lambert  v,  liddard,  6  Taunt.  4S6. 

{k)  Hammond  v,  Reid,  4  B.  &  Aid.  (m)  Deblois  v.  Ocean   Ins.  Co.  16 

72;  WiUiams  v.  Shee,  8  Camp.  469;  Pick.  808;    Maxwell   r.  Robinson,  1 

Solly  V.  Whitmore,  6  B.  &  Aid.  46;  Johns.  838;  Smith  v.  Bates,  2  Johns. 

Clason  0.  Shnonds,  dted  6  T.  R.  688;  Cas.  299;  Gaitherv.  MyridE,  9  Md.ll8. 

Langhom  r.  Allnutt,  4  Taunt  611;  (n)  Marsden  v.  Reid,  8  East,  ^72; 

Buoker  v.  Allnut,  16  East,  278.  Hale  v.  Mercantile  Ins.  Co.  6  Pick.  172; 

(/)  Bottomley  v.  Bovill,  6  B.  &  C.  Kane  v.  Columbian  Ins.  Co.  2  Johns^ 

210;  Hogg  9.  Homer,  Park,  Ins.  894;  264;  Cross  v.  Shntlifle,  2  Bay,  290. 
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In  reference  to  all  liberties  whatever,  however  wide  they 
may  be,  they  must  be  so  construed,  if  the  language  is  not 
precise  and  clear,  and  they  must  also  be  so  exercised  as  not  to 
bring  them  into  conflict  with  the  proper  progress  of  the  ves- 
sel towards  an  ultimate  destination,  which  is  declared  and 
defined  in  the  policy,  (o)  But  if  there  be  no  designation  of 
an  ultimate  destination,  it  would  seem  that  the  permitted 
ports  may  be  visited  in  any  order,  if  so  visited  for  the  pur- 
pose of  receiving  orders  or  instructions  to  determine  the 
final  destination,  (p) 


SECTION    XIV. 

OF  THE  ADJUSTMENT. 

The  adjustment  of  a  claim  on  insurers  is  not  always  re- 
quired; nor  is  any  particular  form  required.  In  all  the 
United  States,  adjustments  are  usually  made  in  a  simi- 
*  416  lar  way,  and  *  the  larger  mercantile  ports,  at  least,  by 
persons  whose  business  it  is  to  make  them  ;  and  these 
persons  are  gCDCrally,  though  not  always,  insurance  brokers. 

These  adjustments  are  sometimes  long  and  complicated, 
especially  in  cases  of  general  average;  and  sometimes  short 
and'  simple.  In  either  case,  and  equally,  the  law  makes  them 
binding  upon  all  the  parties  in  interest,  (y)  The  exceptions 
to  this  rule  are  the  same  as  those  applied  to  all  contracts. 
They  may  be  avoided  by  a  party  de&auded,  if  they  were 
made  fraudulently,  (r)  Nor  are  they  enforced  if  founded 
upon  a  material  misrepresentation  or  concealment,  («)  or  a 
material  mistake  of  fact,  (t)  or,  we  think,  of  law.  (u)    But 

(o)  See  Bragg  9.  Anderson,  4  Taunt.    Adame  v.  Saundara,  4  Car.  &  P.  26; 
229 ;  Perkins  v,  Augusta  Ins.  Co.  10    May  v.  Christie,  Holt,  N.  P.  67. 
Gray,  812.  (r)  Haigh  v.  De  la  Cour,  8  Camp. 


Ip)  Melllsh   V.  Andrews,    16   East,    819. 
812,  2  M.  &  S.  27,  6  Taunt.  496 ;  Ar- 


(<)  Faugier  v,  Hallett,  2  Johns.  288; 

met  V.  Innes,  4  J.  B.  Moore,  160 ;  Ash-  Shepherd  v.  Chewter,  1  Camp.  274. 

ley  V.  Pratt,  16  M.  &  W.  471,  1  Exch.  {t)  Rogers  v.  Maylor,  Park,  Ins.  168; 

267.  Christian  v.  Coombe,  2  Esp.  489;  D« 

{q)  Hog  V.  Gouldney,  Beawes,  Lex  Garron  i;.  Galbraith,  Park,  Ins.  168; 

Merc.  810,  Park,  Ins.   162;    Hewit  v.  Dow  v.  8mith,  1  Caines,  82. 

Flezney,   Beawes,   Lex    Merc.   808 ;  (u)  Bogen  v.  Maylor,  Park,  Ins.  168. 
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the  distinction  of  the  common  law  between  these  two  mistakes 
is  still  so  fax  applied,  that  if  money  be  actually  paid  under  an 
adjustment,  it  may  be  recoyered  back  if  paid  through  a  mis- 
take of  fact,  (y)  but  not  if  paid  through  a  mistake  of 
law.  (to) 

The  policies  in  common  use  make  the  loss  payable  ^*  after 
proof  and  adjustment  of  the  loss/*  But  if  payment  is  re- 
fused, and  a  suit  is  instituted,  the  want  of  an  adjustment  is 
no  defence.  (2;)  And  if  a  claim  be  demanded  and  refused, 
which  is  founded  upon  an  adjustment  which  was  offered  by 
the  insured,  he  may  then  waive  this  adjustment,  and  present 
and  sue  upon  a  new  adjustment,  whether  more  or  less  advan- 
tageous to  him.  (y) 

An  adjustment  is  equally  binding,  whether  it  be  made  at 
home  or  in  a  foreign  port,  provided  it  be  there  made  by  per- 
sons of  competent  skiU,  in  accordance  with  the  laws  of  that 
place,  and  in  good  faith.  (/)  If  payment  be  made  on 
a  claim  *  for  a  total  loss,  this  is  equivalent  to  an  ad-  *  417 
justment  (a)  and  an  adjustment  has  no  effect  upon 
the  claim  of  the  insured  or  his  action  on  the  policy,  if  the 
subject-matter  of  the  claim  or  action  be  not  included  in  the 
adjustment.  (() 


(9)  Rtfjner  v.  Hall,  4  Taunt.  725;  Ins.  666;  Newman  v.  Caxalet,  id.  666; 

Kelly  V.  Solan,  9  M.  &  W.  54 ;  Mutual  Strong  v.  N.  T.  Ins.  Co.  11  Johns.  828 ; 

Ins.  Co.  9.  MunrOi  7  Gray,  248.  Depau  v.  Ocean  Ins.  Co.  5  Cow.  68 ; 

{w)  Bilbie  V.  Lumney,  2  East,  469.  Loring  v.  Neptune  Ins.  Co.  20  Pick. 

Ix)  Rogers  v,  Maylor,  Park,  Ins.  168.  411 ;   Thornton  v,  U.  8.  Ins.  Co.  8 

(y)  Am.    Ins.    CJo.  v.  Griswold,  14  Fairf.  150. 

Wend.  899.  (a)  M'Lellan  v.  Maine  Ins.  Co.  12 

U)  See  Power  9.  Whxtmore,  4  M.  &  S.  Mass.  246. 

141 ;  Lenox  9.  United  Ins.  Co.  8  Johns.  (6)  Reynolds  v.  Ocean  Ins.  Co.  22 

Cas.  178 ;  Shiff  v.  La.  State  Ins.  Co.  18  Pick.  191. 
Mart  La.  629 ;  Walpole  o.  Ewer,  Park, 
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•418  •CHAPTER    XVIH. 

OF  THE  LAW  OF  FIBE  INSUBANCSi 
SECTION    L 

OF  THE  FOBM  OF  THE  OOKTBAOT. 

The  general  principles  of  contracts  suffice  to  answer  many 
of  the  questions  raised  by  fire  policies,  and  the  principles  of 
marine  insurance  are  generally  applicable.  It  will  not  there- 
fore be  necessary  in  this  chapter  to  present  a  complete  and 
independent  yiew  of  the  law  of  fire  insurance,  but  we  may 
dwell  mainly  on  the  questions  which  belong  specifically  to 
these  contracts.  This  kind  of  insurance  is  sometimes  made 
to  indemnify  against  loss  by  fire  of  ships  in  port ;  (a)  more 
often  of  warehouses,  and  mercantile  property  stored  in  them  ; 
still  more  frequently  of  personal  chattels  in  stores  or  facto- 
ries, in  dwelling-houses  or  bams,  of  merchandise,  furniture, 
books  and  plate,  or  pictures,  or  live  stock.  But  the  most 
common  application  of  it  is  to  dwelling-houses. 

A.  —  How  the  Contract  is  made* 

Fire  insurance  is  now  always,  as  we  suppose,  made  in  this 
country  by  companies  incorporated  for  that  purpose.  These 
sometimes  are  both  fire  and  marine  insurance  companies ;  but 
more  generally  confine  themselves  to  fire  insurance.  They 
maybe  stock  companies,  or  mutual  companies,  or  both. 
*  419  The  stock  *  company  offers  to  the  insured  as  a  secu- 
rity for  the  payment  of  losses,  the  whole  amount  of  its 
stock,  as  well  as  the  proceeds  of  its  business.     Mutual  cpm- 

(a)  The  inguninoe  on  a  ship,  "on  the  applied  to  that  nae,  and  by  reason  of 

stocks  bnildinff,"  does  not  include  the  sach  adaptation  had  become  Talueless 

materials  which  are  so  far  wrought  as  for  other  purposes.    Hood  r.  Manhattan 

to  be  inr  a  condition  to  be  framed,  if  Ins.  Co.  1  Kern.  682,  OTermling  the 

they  are  not  actually  incorporated  into  same  case  in  the  Superior  Court,  2 

the  parts  on  the  stocks,  although  they  Duer,  191.    See  also  Mason  v.  Frank 

were  in  a  proper  place  to  be  conTeniently  lin  loui.  Co.  12  GfUl  A  J.  46S. 
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panieS)  if  "vrithout  stock,  have  of  course  no  other  capital  to 
rest  upon  than  the  proceeds  of  their  business,  or,  in  other 
words,  the  amount  of  their  premiums.  Usually,  in  mutual 
companieB  an  insured  pays  but  a  small  sum  down,  and  is  in- 
sured  for  a  certain  number  of  years,  and  gives  his  note  for  a 
much  larger  sum  than  he  pays  in  cash.  Then,  if  losses  more 
than  exhaust  the  whole  amount  paid  in  cash  by  all  the  in- 
sured, they  are  all  called  upon  on  their  notes  pro  rata^  and 
the  whole  amount  which  can  be  demanded  of  any  insured, 
will  not  exceed  the  amount  of  the  note.  It  follows,  that  the 
capital  thus  held  as  security  for  the  payment  of  losses,  is  not 
only  Ihe  whole  amoiint  of  cash  paid  when  policies  are  taken, 
but  the  whole  amount  of  all  the  notes  given  by  the  insured. 
The  purpose  and  effect  of  this  arrangement  is,  that  each 
insured  pays  only  for  the  actual  risk,  and  his  share  of  the 
cost  of  carrying  on  the  business,  (i) 

It  is  now  common  for  mutual  companies  to  have  different 
departments  or  classes  of  risks;  and  each  insured  comes 
under  the  appropriate  class.  It  seems  to  be  determined  that 
all  the  notes  of  a  mutual  company  constitute  its  capital, 
whether  they  belong  to  one  department  or  another ;  but  the 
notes  of  each  department  are  called  on  first  for  the  demands 
of  that  department,  and  afterwards,  if  necessary,  to  satisfy 
the  demands  of  the  departments.  (W) 

(6)  The  policy  which  a  mntual  intur-  showing  a  diiFerent  oontnust  or  di«- 
anoe  company  issnes  and  the  premium  charge.  New  Hampshire  Ins.  Co.  r. 
note  given  at  the  same  time  for  the  pay-  Rand,  4  Foster,  m ;  Swamscot  Ma- 
ment  of  assessments,  are  independent  chine  Co.  v.  Partridge,  6  id.  869.  Where 
contracts,  and  a  TOte  by  snch  a  com-  the  charter  and  by-laws  of  the  company 
pany,  that  if  the  assessments  upon  its  provided  for  assessments  in  case  of 
premium  notes  should  not  be  punctually  losses  not  to  exceed  the  amount  of  the 
paid,  the  insurances  preriously  made  premium  notes,  it  was  htld^  that  with- 
should  be  suspended,  is  of  no  validity,  out  such  losses  no  recoreiy  could  be 
TOiless  assented  to  by  the  insured.  New  had  on  the  notes,  although  absolute  on 
England  Ins.  Co.  v.  BuUer,  84  Maine,  the  face.  Insurance  Co.  v.  Jarvis,  22 
451.  Where  the  policy  has  been  ren-  Conn.  188.  It  has  been  Ae^</,  that,  where 
dered  void  by  a  transfer  of  interest,  the  the  policy  of  a  mutual  insurance  corn- 
insured  is  personally  liable  on  the  pre-  pany  becomes  ifm  faeio  void  b^  an 
mium  note,  until  an  actual  surrender  alienation,  a  member  will  not  be  liable 
of  the  policy,  and  the  payment  of  all  for  assessments  for  losses  occurring  after 
assessments  against  him  Ibr  losses  sus-  an  alienation.  Wilson  v.  Trumbull  Ins. 
tained  before  the  surrender.  Indiana  Co.  19  Penn.  State,  872.  The  giving 
Ins.  Co.  i;.  Coquillard,  2  Cart.  Ind.  646.  of  the  premium  note  is  not  necessary 
8o  the  insured  is  liable  for  premiums  to  the  consummation  of  the  contract 
dunng  the  whole  term  of  the  insurance,  of  insurance.  Blanchaid  v.  Waite,  28 
even  though  there  was  a  previous  loss,  Maine,  61. 

unless  there  is  something  m  the  policy,       (MlT Sands  v.  Sanders,  26  N.  T.  289; 

diarter,  or  by-laws,  or  premium  note,  8.  o.  28  N.  T.  416. 
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To  secure  the  funds  from  which  losses  are  ultimately  pay« 
able  (which  are  the  premium  notes),  the  charter  of  mutual 
companies  sometimes  provides,  that  the  company  has  a  lien 
to  the  extent  of  the  premium  note  on  the  land  on  which  the 

insured  buUding  stands. 
*  420       *  In  regard  to  the  making  of  the  contract,  as  whether 

writing  is  required,  or  when  the  contract  takes  effect, 
or  what  is  a  sufficient  agency,  or  a  sufficient  ratification, 
we  are  aware  of  no  material  difference  between  the  law 
of   marine  insurance,  and   the   law  of  fire   insurance,  (e) 

(c)  When  the  offer  to  insure  has  been  before  the  building  is  burned,  o(  before 
accepted,  and  the  applicant  has  com-  the  other  party  has  withdrawn  his  offer, 
plied  with  all  the  conditions  imposed,  Tayloe  o.  Merchants  Ins.  Co.  9  Howard, 
the  risk  commences,  although  the  pol-  890.  See  also  Mactier  v.  Frith,  6  Wend, 
icy  has  not  been  issued.  Thus,  the  108 ;  Palm  t;.  Medina  Fire  Ins.  Co.  20 
plaintiff,  haying  an  interest  in  a  build-  Ohio,  529.  The  case  of  McCulloch  v. 
ing,  applied  to  the  agent  of  a  mutual  Eagle  Ins.  Co.  1  Pick.  278,  so  far  as  it 
company  for  an  insurance,  and  at  the  decides,  that  a  letter  of  acceptance  does 
same  time  made  the  necessary  cash  not  bind  the  party  accepting,  till  it  is 
payment  and  executed  the  premium  received  by  the  party  making  the  offer, 
note.  The  application  being  transmit-  and  that,  until  that  time,  the  party 
ted  to  the  company,  an  alteration  in  the  offering  has  a  right  to  retract  his  ofier, 
building  was  directed,  and  an  authority  is  effectually  oyerruled  by  the  aboye 
required  from  the  trustees  of  the  build-  cases.  But  no  contract  subsistA  be- 
ing to  eflfect  the  insurance.  This  was  tween  the  parties,  where  ^the  policy 
communicated  to  the  plaintiff  by  the  issued  by  the  company  yaries  from  the 
secretary,  who  stated,  when  the  com-  offer  of  the  applicant.  Ocean  Ins.  Co. 
pany  were  duly  certified  that  these  had  v.  Carrin^n,  8  Conn.  867.  See  a  re- 
been  complied  with,  a  policy  would  be  cent  and  mteresting  case  on  Uiis  quet- 
sent.  The  conditions  were  .complied  tion,  Kentucky  Mut.  Ins.  Co.  r.  Jenks, 
with,  and  the  agent  notified,  and  the  6  Port.  Ind.  96.  A  memorandum  made 
agent  requested  to  call  and  examine ;  in  the  application  book  of  a  company 
but  he  neglected  to  do  so.  It  was  hdd,  by  the  president,  and  signed  by  him,  it 
that  the  risk  commenced  from  the  noti-  not  binding,  when  the  party  to  be  in- 
fication  of  compliance  with  the  terms  sured  wishes  the  policy  to  be  delayed 
of  the  conditional  agreement.  Hamil-  until  a  different  adjustment  of  the  terms 
ton  V,  Lycoming  Ins.  Co.  6  Barr,  889.  can  be  made,  and,  ^er  some  delay,  it 
See  also,  Andrews  v.  Essex  Ins.  Co.  8  notified  by  the  company  to  call  and 
Mason,  6 ;  Kohne  v.  Ins.  Co.  1  Wash,  settle  the  business,  or  the  company 
C.  C.  98 ;  Palm  v.  Medina  Ins.  Co.  20  would  not  be  bound,  and  he  does  not 
Ohio,  629;  Blanchard  v.  Waite,  28  call.  Sandford  v.  Trust  Fire  Ins.  Co. 
Maine,  61;  Bragdon  v.  Appleton  Ins.  11  Paige,  647.  Where  written  applic*- 
Co.  42  Maine,  269.  Where  the  agrene-  tions  for  insurance  had  been  made  to  a 
ment  to  insure  is  complete,  equity  will  mutual  insurance  company,  and  the 
compel  the  execution  of  a  policy,  or  if  rates  of  premium  agreed  upon,  and 
a  loss  has  occurred,  decree  its  payment,  when  the  policies  were  made  out  the 
Perkins  v.  Washington  Ins.  Co.  4  Cow.  applicant  refused  to  take  them  or  sign 
646 ;  Lightbody  v.  North  American  Ins.  the  deposit  notes,  and  the  policies  re- 
Co.  28  Wend.  18 ;  Carpenter  v.  Mutual  mained  in  the  possession  of  the  corn- 
Safety  Ins.  Co.  4  Sandf .  Ch.  408 ;  Suy-  pany,  it  was  held^  that  there  was  no 
dam  0.  Columbus  Ins.  Co.  18  Ohio,  469 ;  com*plet»d  contract,  which  would  su*- 
Neyille  v.  Mer.  Ins.  Co.  19  id.  462.  tain  an  action  against  the  applicant  on 
Where  the  offer  of  the  company  by  let-  the  deposit  notes.  Real  Estate  Ins. 
ter  to  insure  is  accepted  in  due  season,  Co.  o.  ttoessle,  1  Qray,  .886.  See  also 
the  contract  is  complete  by  a  deposit  of  Lindauer  v.  Delaware  Ins.  Co.  8  £ng. 
their  letter  of  acceptance  in  the  mail  Ark.  461.    So,  whert   tiie   buildings 
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Charters  may  contain  peremptory  *  provisions  on  some  *  421 
of  these  points.  (<i)    And  in  policies  of  fire  insurance, 
so  fjEur  as  we  know,  the  insured  is  always  specifically  named,  (e) 
Such  expressions  as  ^^for  whom  it  may  concern,"  ^^for  own 
ers,"  and  the  like,  not  being  often,  if  ever,  used.  (/) 

In  our  mutual  insurance  companies,  it  is  a  general  rule  thaf 
every  one  who  is  insured  becomes  a  member  of  the  company. 
It  follows  that  all  who  are  insured  insure  each  other ;  and 
also  that  every  one  insured  is  bound  by  all  the  laws  and  rules 
of  the  company,  for  he  himself  is  one  of  those  who  made 
them. 

In  practice,  there  is  this  difference  between  marine  policies 
and  fire  policies,  issued  by  mutual  companies.  Mutual  fire 
insurance  companies  require  that  there  shall  be  a  written  ap- 
plication for  insurance.  This  application  is  upon  a  printed 
sheet,  and  contains  a  very  large  number  of  questions,  very 
carefully  drawn  up,  for  the  purpose  of  eliciting  by  the  an- 
swers to  them  the  whole  of  the  information  which  the 
insurers  need,  to  enable  them  to  determine  whether  they  will 
take  the  risk  at  all,  or  at  what  rate  of  premium.  To  all  these 
questions,  there  must  be  written  and  specific  answers.  Then 
the  application  itself,  with  all  its  contents,  is  made  a  part  of 
the  policy  by  the  terms  of  the  policy  itself,  (ff^  Then  the 
statements  in  this  paper  are  warranties ;  although  the  appli- 
cation itself  may  be  regarded  as  having  no  other  purpose 

were  burned,  while  the  proposal  of  the       (d)  See  ante,  p.  860,  n.  (6). 
company  and  the  acceptance  of  the       (e)  The  term  "the  insured"  in  a 

applicant  remained  in  the  possession  of  mutual  fire  insurance  companj,  meant 

the  asent  of  the  latter,  trie  company  the  person  who   owns  the  property, 

was   Je/d  not  to  he  liable.     Thayer  applies  for  the  insurance,  pays  the  pre- 

r.  Middlesex  Ins.  Co.   10  Pick.  826.  mium  and  signs  the  deposit  notes,  and 

Where  the  applicant  is  notified  that  the  not  the  i)erson  to  wliom  the  money  is 

payment  of  the  premium  is  a  condition  payable  in  case  of  loss,  although  he  may 

precedept  to  the  taking  ^ect  of  the  hare  a  lease  of  the  premises.    Sanfora 

insorance,  no  contract  subsists  while  it  v.  Mechanics  Ins.  Co.  12  Cush.  641. 
remains  unpaid.    Flint  v.  Ohio  Ins.  Co.        (/)  De  Forest  v.  Fulton  Ins.  Co.  1 

8  Ohio,  601 ;  Berthoud  v,  Atlantic  Ins.  Hall,  112.    See  Alliance  Ins.  Co.  v.  La. 

Co.  18  La.  689.    See  also  Buffum  v.  State  Ins.  Co.  8  La.  11,  and  post,  p. 

Fayette  Ins.  Co.  8  Allen,  860.    But  442. 

generally  a  parol  contract  of  insurance  ig)  Susquehanna  Ins.  Co.  9.  Penrine, 
may  be  made  by  a  stock  company.  See  7  Watts  &  S.  848 ;  Holmes  v  Charles- 
ante,  p  850,  n.  (a).  In  respect  to  a  rat-  town  Ins.  Co.  10  Met.  211 ;  Smith  p, 
ification,  see  DeBolld  v.  Pennsylvania  Bowditch  Ins.  Co.  6  Cush.  448;  M<y 
Ins.  Co.  4  Whart.  68.  See  for  parol  Mahon  o.  Portsmouth  Ins.  Co.  2  Foflter, 
contract,  New  England  Ins.  Co.  v.  ttob-  16. 
inson,  26  Ind.  686. 
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than  that  of  identifvinfif  the  property.  There  are  cases  Qoins 
to  show,  that,  witSuTe^r^Jns  declaring  a  paper  referr^ 
to  be  a  part  of  the  policy,  there  may  be  a  reference  to  a  paper 
so  connecting  it  to  the  policy  as  to  make  it  a  part.  But  a 
mere  reference,  to  have  this  effect,  must  be  very  distinct 

and  determinate.  (A)  The  principles  which  should 
*  422  determine  *  between  warranties  and  representations, 

and  which  apply  either  to  the  one  or  to  the  other,  the 
proper  rules  of  construction,  or  of  the  effect  of  either  war- 
ranties or  representations,  are  substantially  the  same  in  fire 
policies  as  in  marine  policies,  (t) 

A  person  who  accepts  a  policy  of  insurance  in  which  it  is 
expressly  provided  that  it  is  agreed  and  declared  that  the 
policy  is  made  and  accepted,  upon  and  in  reference  to  the 
application,  cannot  deny  that  the  application  is  his,  nor  can 
he  assert  that  it  was  made  by  an  agent  employed  by  him  to 

{k)  Where  the  policy  insures  certain  referred  to  the  snrvej  in  these  words . 
property  as  described,  or  more  particu-  "  Reference  is  had  to  survej  No.  88,  oo 
tarly  described  on  the  application,  such  file  at  the  office  of  the  Protection  Insor- 
a  reference  is  not  sufficient  to  make  the  ance  Company,"  and  the  surrey  con- 
application  a  part  of  the  policy  and  giye  sisted  of  answers  to  question,  some  of 
it  the  effect  of  a  warranty,  and  it  is  suf-  which  were  intended  to  draw  forth  a 
flcient  if  it  be  not  false  in  any  material  minute  description  of  the  premises,  and 
point.  Jeflbrson  Ins.  Co.  v,  Cotheal,  7  others  to  enable  the  insurer  to  estimate 
Wend.  72 ;  Snyder  v.  Farmers  Ins.  Co.  the  risk,  it  was  held,  that  the  reference 
18  Wend.  92, 16  id.  481;  Delonguemare  to  the  survey  was  not  merely  for  a 
V.  Tradesmen's  Ins.  Co.  2  H^l,  611 ;  fuller  description,  but  for  the  purpose 
Stebbins  v.  Globe  Ins.  Co.  2  id.  682 ;  of  incorporating  all  the  surrey  mto  the 
Burritt  V.  Saratoga  Co.  Ins.  Co.  6  Hill,  policy.  Where  the  application  is  re- 
190 ;  Wall  v.  Howard  Ins.  Co.  14  Barb,  fcrred  to  **  as  forming  a  part  of  the 
888;  Insurance  Co.  v.  Southard,  8  B.  policy,"  it  will  have  the  effbct  of  a  war- 
Mon.  684.  But  see  Siliem  v.  Thornton,  ranty.  Burritt  v.  Saratoga  Co.  Ins.  Co. 
8  Ellis  &  B.  868,  26  £ng.  L.  &  Eq.  288.  6  HiU,  188 ;  ^miiams  r.  N.  E.  Ins.  Co. 
Where,  in  the  policy,  this  clause  oc-  81  Maine,  224 ;  Murdock  v.  Chenango 
curred,  ''reference  being  had  to  the  Co.  Ins.  Co.  2  Comst.  210;  Sexton  v. 
application  of  A  B  for  a  more  particular  Montgomery  Co.  Ins.  Co.  9  Barb.  200; 
description  of  the  conditions  annexed,  Kennedy  v.  St.  Lawrence  Co.  Ins.  Co. 
as  forming  a  part  of  this  policy,"  Bmre2$-  10  Barb.  286;  Egan  v.  Mut.  Ins.  Co.  6 
/ey,  J.,  said :  "  The  conditions  are  thus  Denio,  826 ;  Gates  v.  Madison  Co.  Inc. 
undoubtedly  made  a  part  of  the  contract  Co.  1  Seld.  469.  • 
of  insurance ;  as  much  so  as  if  embod-  (t)  See  Wood  v.  Hartford  Ins.  Co.  13 
led  in  the  policy.  But  it  is  otherwise  Coim.  688 ;  Egan  v.  Mut.  Ins.  Co.  6 
with  the  application.  That,  as  it  seems  Denio,  826 ;  Farmers  Ins.  Co.  r.  Sny- 
to  me,  is  referred  to  for  the  mere  pur-  der,  16  Wend.  481 ;  Duncan  v.  Sun  Ins. 
pose  of  describing  and  identifying  the  Co.  6  Wend.  488.  "  If  by  any  words 
property  insured,  and  not  to  incorporate  of  reference,  the  stipulation  in  another 
its  statements  into  the  policy  aa  parts  instrument,  such  as  the  proposal  or  ap- 
thereof."  Trench  t*.  Chenango  Co.  Ins.  plication,  can  be  construed  a  warranty, 
Co.  7  Hill,  124.  But,  see  contra,  Jen-  it  must  be  such  as  make  it  in  legal 
nings  V,  Chenango  Co.  Ins.  Co.  2  Denio,  effect  a  part  of  the  policy."  Per  Shaw^ 
76.  In  Sheldon  v.  Hartford  Fire  Ins.  C.  J.,  Daniels  v,  Hudson  River  Int.  Oa 
Co.  22  Conn.  286,  where  the  policy  12  Cuah.  428. 
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procure  insurance,  but  without  authority  to  bind  him  by  rep- 
resentatioDB.  (/)  And  fraud  in  inducing  a  person  to  accept 
a  policy  of  insurance,  will  not  render  the  insurers  liable  in  an 
action  of  contract  upon  it,  if  by  the  terms  of  the  policy  such 
action  cannot  be  maintained.  (Jc) 

Under  a  by-law,  which  provides  that  a  policy  of  insurance 
shall  be  void  "  if  the  insured  shall  neglect,  for  the 
term  of  thirty  *  days,  to  pay  his  premium  note,  or  any  *  423 
assessment  thereon,  when  requested  to  do  so  by  mail 
or  otherwise,  the  policy  is  avoided  by  the  neglect  of  the 
assured  for  thirty  days,  after  a  written  request  for  pajrment 
deposited  in  the  post-office,  prepaid,  and  duly  directed  to  him, 
would  in  due  course  of  mail  reach  the  place  of  residence 
as  set  forth  in  the  policy,  whether  he  received  such  request 
or  not.  (T) 

A  large  proportion  of  the  contracts  of  insurance  against 
fire  are  made  through  agents  of  the  insurers.  The  general 
principles  of  the  law  of  agency  apply  to  all  such  transactions ; 
and  it  is  strongly  insisted  that  the  insurers  are  estopped  from 
taking  advantage  of  the  acts  of  their  agents,  done  within  the 
scope  of  their  authority.  (It)  A  policy  made  and  delivered 
by  an  agent,  with  a  clause  providing  that  it  takes  effect  when 
approved  by  the  general  agent  of  the  company,  which  policy 
the  general  agent  disapproved  and  directed  the  withdrawal 
thereof,  holds  the  insurers,  if  the  disapproval  is  not  made 
known  to  the  insured  until  after  the  loss.  (Irn)  Even  an  oral 
contract  of  insurance  for  one  year,  made  by  an  agent,  was 
held  valid.  (In) 

U)  Draper  v.  Charter  Oak  Ini.  Co.  Schettler,  88  Ul.  166 ;  Rowley  v.  Em- 

2  Allen,  669.    See  Dennr  v.  Conwav  plre  Ins.  Co.  86  N.  T.  560. 

Ins.  Co.  18  Gray,  492;  JLiberty  HaU  (/m)  Ins.  Co.  v.  Webster,  6  Wallace, 

Assoc.  V.  Honsatonic  Lis.  Co.  7  Gray,  129. 

261.  (In)  Sanborn  v.  Firemens  Ins.  Co. 

{k)  Tebbetts  o.  Hamilton  Ins.  Co.  8  16  Qray,  448.    The  defendant  company 

AUen,  669.                                 ^  was  authorized  by  its  charter  to  make 

(/)  Lothropv.  Greenfield  Ins.  Co.  2  oontracts  of  hisurance  under  the  signa* 

Allen,  82.  tare  of  the  president,  or  some  duly  an- 

Ul)  Beal  V.  Park,  Ac  Ins.  Co.  16  Wis.  thoriaed  person. 
%A\  New  England  Fixe  Int.  Co.  v. 
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B.  —  Of  the  Description  of  the  Property  Insured. 

If  a  policy  of  fire  insurance  contain  a  scale  of  preminmB, 
calculated  upon  what  is  regarded  by  the  insurers  as  the 
greater  or  lesser  risk  of  fire  in  different  classes  of  buildings, 
or  goods,  or  other  property,  and  an  insured,  even  by  an  inno« 
cent  and  unintentional  error,  puts  the  property  he  wishes 
insured,  in  a  class  lower  in  risk  and  in  the  premium  required 
than  that  in  which  it  belongs  according  to  the  classification, 
this  has  the  effect  of  a  breach  of  warranty,  and  dischai^es 
the  insurers,  (m) 

If  the  policy  enumerates  certain  risks,  whether  of  buildings 
or  other  property,  or  certain  emplojrments  of  such  buildings 
or  property,  as  hazardous  or  extra-hazardous,  the  insurers  are 
so  far  controlled  by  their  own  enumeration,  that  it  would  be 
very  difficult  for  them,  if  not  impossible,  to  show  that  other 
things  should  have  been  enumerated ;  and  from  the  cases  it 
would  seem  that  the  courts  are  disposed  to  make  rather  a 
strict  construction  of  the  terms  used.  But,  on  the  other 
hand,  the  insured  could  not  be  permitted  to  show  by  evi- 
dence, that  things  which  the  policy  called  hazardous  or  extra- 
hazardous, were  not  so  in  fact,  (n) 

• 

(m)  Fowler  p.  MtnA  Ins.  Co.  6  Cow-  extrarhazardoas,  or  included   in   the 

en,  678,  7  Wend.  278 ;  Wood  v.  Hart-  memorandum   of   special    rates,   the 

ford  Ins.  Co.  18  Conn.  688 ;  Newcastle  policj    should   cease    and   be   of  no 

Ins.  Co.  V.  Macmorran,  8  Dow,  266.  force  or  effect.    The  trade  or  business 

See,  however,   Fanners    Ins.    Co.    v.  of  a  p^rocer  is  not  mentioned  or  sped 

Snyder,  16  Wend.  481,  and,  generally,  fled  m  the  proposals  annexed  to  the 

Lee  0.  Howard  Ins.  Co.  8  Gray,  688 ;  policy.    It  was  not,  therefore,  a  pro 

Macomber  v.   Howard  Ins.  Co.  7  id.  hibited  trade.    Expressio  unius,  exdusio 

267.  eatalteriw.    The  enumeration  of  certain 

(n)  New  York  Ins.  Co.  v.  Langdon,  trades,  or  kinds  of  business,  as  pro- 

6  Wend.  628,  627,  StUherland,  J. :  "  It  hibited  on  the  ground  of  beins  hasard- 

was  an  express  proyision  of  the  policy  ous,  is  an  admission  that  &U  other  kinds 

in  this  case,  that  if  the  building  insured  are  lawfVil  imder  the  contract.     The 

should  at  any  time  during  the  continu-  case  of  Baker  r.  Ludlow,  2  Johns.  Cas. 

ance  of  the  policy,  be   appropriated,  288,  is  precisely  in  point.    There  dried 

applied,  or  used,  to  or  for  the  purpose  flsh  were  enumerated  in  the  memoran- 

of  carrying  on,  or  exercising  therein  dum  clause  as  free  fh>m  average,  and 

any  trade,  business,  or  vocation,   de-  all  other  articles  perishable  in  their  own 

nominated  hazardous,  or  extra-hazard-  nature.    It  was  hdd,  that  the  naming 

ous,  or  specified  in  the  memorandum  of  one  description  of  flsh  implied  that 

of  special   rates  in  the  proposals  an-  other  flsh  were  not  intended ;  and  that 

nexed  to  the  policy,  or  for  the  purpose  the  subsequent  words, '  all  other  arti- 

of  storing  therein  any  of  the  articles,  des  perishable  in  their  own  nature,' 

goods,   or  merchandise,  in  the  same  were  not  applicable  to  the  articles  pre- 

proposals  denominated   hazardous   or  viously  enumerated,  and  did  not  repel 
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*  Where  the  policy  describes  the  insured  as  engaged  *  424 
in  a  certain  trade  or  business,  it  has  been  held,  that  he 
is  permitted,  by  implication  of  law,  to  keep  and  use  all  articles 
necessary  for  the  customary  carrying  on  of  such  trade,  al- 
though such  goods  are  classed  as  extra-hazardous,  (o) 

The  description  of  the  property  would  generally  have 
force,  not  only  as  a  warranty  for  the  present,  but  as  a  war- 
ranty for  the  future.  Principles  somewhat  akin  to  those  of 
deviation  in  the  law  of  marine  insurance,  are  applicable  to 
this  question.  There  must  be  no  change  of  risk.  Thus, 
where  the  property  was  stated  to  be  **  a  tayem  bam,"  and 
the  insured  permitted  it  to  be  used  as  a  livery  stable,  the  in* 
Burers  were  discharged,  (^p)  But  in  this  case,  evidence  was 
offered  and  received,  showing  that  a  livery  stable  was 
materially  more  hazardous  than  a  tavern  *  bam.  It  *  425 
IS  not  easy  to  draw  a  precise  rule  from  the  authorities, 
but  the  principles  of  insurance  law  would  lead  to  the  con- 
clusion, that  if  the  statement  were  a  warranty,  no  question 
could  arise  as  to  its  materiality ;  whereas,  if  it  were  only  a 
representation,  this  question  would  be  proper,  (jq) 

the  implication  ftriiing  from  the  enu-  (p)  Hobhy  r.  Dana,  17  Barb.  111. 

meration  of  them.    In  Doe  v.  Laming,  Where  a  building  insured  by  a  com- 

4   Camp.  76,  Lord   EUenborough   held,  pany  was  represented,  at  the  time  of 

that  a  ooifee-honse  was  not  an  inn,  effecting  the  insurance,  as  connected 

within  the  meaning  of  a  policy  of  in-  with  another  building  on  one  side  only, 

Burance  against  fire,  enumerating  the  and  before  the  loss  happened  it  became 

trade  of  an  inn-keeper,  with  others,  as  connected  on  two  sides,  the  policy  was 

doubly  hasardous,  and  not  ooTered  by  held  not  to  be  aroided  unless  the  risk 

the  policy.    If  the  business  of  a  grocer  thereby  became  greater.      Stetson  v, 

is  not  prohibited  under  the  poUcy,  the  Mass  Ins.  Co.  4  Mass.  880,  887»  per 

ordinary  incidents  of  that  business,  it  SewaU,  J.    And  whether  such  altera^ 

would  seem,  were  allowable ;  not  being  tions  increase  the  risk,  is  a  question  for 

prohibited,  the  party  had  a  right  to  the  jury.     Curry  v.    Commonwealth 

keep  a  grocery  store,  and  to  conduct  it  Ins.  Co.  10  Pick.  585.    The  following 

in  the  usual  manner.     The  cases  of  cases  sustain  the  doctrine,  that  an  alter* 

Buckley  v.  Furse,  15  Johns.  842,  and  ation  which  increases  the  risk  aToids 

Kensington  r.  Inglis,  8  Bast,  278»  sane-  the  policy.    Jones'  Manufacturing  Co. 

tion  this  principle."  v,  Manumcturers  Ins.  Co.  8  Cush.  82 ; 

(o)  Hajper  v,  Albany  Ins.  Co.  17  N.  Perry  Co.  Ins.  Co.  v.  Stuart,  19  Penn. 

T.  194 ;  Bryant  v.  Poughkeepsie  Ins.  State,  45 ;   Jefferson  Co.  Ins.    Co.  v. 

Co.  17  N.  Y.  200.    See  Washinffton  Cotheal,  7  Wend.  72;  Grant  v.  Howard 

Ins.  Co.  V.  Merchants  Ins.  Co.  5  Ohio  Ins.  Co.  5  Hill,  10 ;  Allen  v.  Mutual 

State,  460;  Archer  o.  Merchants,  &c.  Ins.  Co.  2  Md.  125, 128.    See  Sillem  v. 

Ins.  Co.  48  Mo.  484 ;  Viele  v.  Germania  Thornton,  8  Ellis  &  B.  868,  26  Eng.  L. 

Ins.  Co.  26   Iowa,  9.    But  see  contra,  ft  Eq.  288. 

Macomber  r.  Howard  Ins.  Co.  7  Gray,  (7)  Glendale  Woollen  Co.  v.  FrotM^ 

257 ;  Whitmarsh  v.  Charter-Oak  Ins.  tion  Ins.  Co.  21  Conn.  19. 
Co.  2  Allen,  581 ;  ElUot  v.  Hamilton 
Int.  Co.  18  Gny,  189. 
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Words  looking  to  the  future  might  be  such  as  not  to  create 
a  warranty  on  the  part  of  the  insured,  but  only  to  give  him 
a  permission.  Thus,  ^^at  present  occupied  as  a  dwelling* 
house,  but  to  be  hereafter  occupied  as  a  tavem,  and  privileged 
as  such,"  is  not  a  warranty  that  it  shall  be  a  tavern,  but  only 
permission  that  it  may  be.  (r)  And  an  insurance  of  ^^  a 
dweUing*house  "  is  no  warranty  that  the  building  shall  con- 
tinue to  be  used  as  a  dwelling-house,  (rr)  So  if  the  whole 
policy  would  prohibit  the  storing  of  certain  goods,  the  con- 
struction would  be  that  this  meant  storing  them  in  consider- 
able  quantities ;  and  not  the  keeping  a  small  quantity 

*  426  on  hand  for  sample  or  retail,  (a).    It  *may  be  said 

(r)  CatUn  v.  Springfield  Ins.  Co.  1  the  biulding,  proriding  it  Ib  made  with* 
Sumner,  434.  where  the  premises  out  the  knowledge  of  the  insured.  San- 
were  described  in  the  application  and  ford  v.  Mechanics  Ins.  Co.  12  Cush.  541. 
Solicy  as  occupied  bj  A  as  a  private  (rr)  Cumberkmd,  &c.  Ins.  Co.  v. 
wellinff,  this  was  held  not  to  be  a  war-  Douglas,  68  Penn.  St.  419. 
rant^  of  the  continuance  of  the  occupa-  (s)  New  York  Ins.  Co.  v.  Langdon,  6 
tion  during  the  risk,  and  the  insurers  Wend.  628,  627,  1  Hall,  226.  It  was 
were  held  liable,  although  the  loss  hap-  held,  in  this  case,  that  the  word, "  stor- 
pened  after  the  occupant  had  left  the  ing  "  applied  only  where  the  storing  or 
premises  vacant.  O'Neil  v.  Buffalo  safe-keeping  is  the  sole  or  principid  ob- 
ins.  Co.  8  Comst.  122.  In  Rafiertv  i;.  ject  of  the  deposit,  and  not  where  it 
New  Bran.  Ins.  Co.  8  Harrison,  480,  it  is  merely  incidental,  and  the  keeping  is 
was  held,  that  it  is  not  a  violation  of  a  only  for  the  purpose  of  consumptioa. 
policy  of  insurance,  that  a  house  in-  This  definition  has  been  adopted  by 
sttred  as  a  dwelling-house  was  after-  the  courts.  Thus,  where  oils  and  tu]> 
wards  occupied  as  a  boarding-house,  if  pentine,  which  were  classed  among 
boarding-houses  are  not  in  the  list  of  hazardous  or  eztra-hazardons  articles, 
prohibited  occupations.  A  change  were  introtluced  for  the  purpose  of  re- 
of  tenants,  the  policy  being  silent  on  pairing  and  painting  the  dwelling  in- 
the  subject,  does  not  invalidate  it,  sured,  and  the  dwelling  was  burned 
though  the  first  tenant  may  be  a  pro-  while  being  so  repaired,  the  insurers 
dent,  and  the  second  a  grossly  careless  were  held  liable.  O'Neil  v.  BufiTalo 
man.  Gates  v.  Madison  Co.  Ins.  Co.  Ins.  Co.  8  Comst.  122 ;  Lounsbury  v. 
1  Seld.  466.  If  the  insurer  is  informed  Protection  Ins.  Co.  8  Conn.  469 
that  the  premises  are  to  be  occupied  by  Where  a  p<^cy  of  insurance  contained 
tenants,  it  seems  that  there  is  an  im-  a  clause  suspending  the  operations  of 
plied  agreement  on  his  part,  that,  if  the  the  policy  in  case  the  premises  should 
msured  uses  reasonable  care  and  dili-  be  appropriated,  applied,  or  used  to  or 
gence  in  the  selection  of  trustworthy  for  the  purpose  of  storing  or  of  keep- 
tenants,  and  in  the  general  ■  manage-  ing  therein  any  of  the  articles  describe 
ment  of  the  premises,  the  insurance  as  hazardous,  one  of  the  buildings  in- 
should  not  be  aflTected  by  acts  done  by  sured  being  occupied  by  a  card-machine, 
the  tenants  without  his  knowledge  or  it  was  heM,  that  the  mere  fact  that  a 
consent.  Wliite  v.  Mutual  Ins.  Co.  8  snuill  quantity  of  undressed  flax  (al- 
Gray,  666.  And  when  the  policy  is  though  a  hazardous  article),  had  been 
made  void  whenever  the  risk  is  in-  permitted  to  remain  in  Uie  basement 
creased  by  the  act  of  the  insured,  and  of  the  cfu^ing-machine  building,  since 
he  is  also  prohibited  iVom  altering  the  the  removal  of  the  flax-dressing  ma- 
building  without  the  consent  of  the  chinery  from  such  basement  a  few 
company,  he  may  recover  in  case  of  days  prior  to  the  issuing  of  the  policy, 
loss,  notwithstanding  an  alteration  and  was  not  conclusive  evidence  that  the 
an  increase  of  risk  made  by  a  lessee  of  building  was  appropriated,  applied,  vt 
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generally,   that    warranties,  restrictions,   or    declarations, 

of    this    kind,  are  construed  somewhat  liberally  towards 

used  for  itoring  or  keeping  flax  within  i^.  Jermv,  8  Ezch.  686,  The  authoritj 
the  meaning  of  those  terms  as  used  in  of  these  cases  has  been  diminished  by 
the  policy,  and  that  leaving  the  small  a  recent  decision  of  tlie  Court  of  Ex- 
pile  of  midressed  flax  in  the  building,  chequer,  under  a  condition  providing 
with  no  purpose  of  having  it  regularly  that,  in  case  any  steam-engine,  stove, 
stored  or  kept  there,  would  not  contra-  &c.,  or  any  other  description  of  flre-heat 
vene  the  terms  of  the  policy.  Parker,  be  introduced,  notice  thereof  must  be 
J.,  dissented,  being  of  opinion  that  the  g^ven,  and  every  such  alteration  must 
case  came  within  the  term  "  keeping/'  be  allowed  by  indorsement,  and  any 
introduced  into  the  policy.  Uynds  v.  ^rther  premium  which  the  alteration 
Schenectady  Co.  Ins.  Co.  16  Barb.  119.  may  occasion,  must  be  paid,  otherwise 
The  keeping  of  spirituous  liquors  in  no  benefit  will  arise  to  the  assured  in 
the  building  insured,  for  the  purpose  case  of  loss.  The  assured,  who  was  a 
of  consumption  or  sale  by  retail  to  cabinet-maker,  placed  a  small  ennne 
boarders  and  others,  is  not  a  storing  on  the  premises,  with  a  boiler  attached, 
within  the  meaning  of  the  policy,  and  used  it  in  a  heated  state  for  the 
RatTerty  v.  New  Brunswick  Ins.  Co.  purpose  of  turning  a  lathe,  not  in  the 
8  Harrison,  480.  See  Williams  v.  course  of  his  business,  but  for  the  pur^ 
New  England  Ins.  Co.  81  Maine,  225 ;  pose  of  ascertaining  by  experiment 
Allen  V.  Mutual  Ins.  Co.  2  Md.  125 ;  whether  it  was  worth  his  while  to  buy 
Billings  V.  Tolland  Co.  Ins.  Co.  20  it  to  be  used  in  that  business ;  and  after 
Conn.  189 ;  Duncan  p.  Sun  Ins.  Co.  6  jhe  engine  had  been  on  the  premises 
Wend.  488.  In  England,  there  is  not  for  several  days,  a  fire  happened.  It 
complete  harmony  in  the  decisions,  was  held  that  a  policy  was  avoided,  and 
The  earliest  case  is  Dobson  v.  Sotheby,  that  whether  the  engine  was  introduced 
1  Moody  ft  M.  90.  The  policy  was  for  experiment  as  an  approved  means 
edited  on  premises  **  wherein  no  fire  of  carrying  on  the  plaintiff 's  business, 
is  kept  and  no  hazardous  goods  are  de-  whether  used  for  a  longer  or  shorter 
posited,"  and,  provided  that  '*  if  build-  time,  or  whether  the  fire  was  occasioned 
ings  of  any  description  insured  with  by  the  working  of  the  steam-engine  or 
the  company,  shall  at  any  time  after  not,  were  immaterial  questions.  Glen 
such  insurance  be  made  use  of  to  store  v.  Lewis,  8  Exch.  807, 20  Eng.  L.  ft  Eq. 
or  warehouse  any  hazardous  goods  864,  Parlct,  B. :  "  Now  the  clause  hi 
without  leave  from  the  company,  the  question  implies,  that  the  simple  intro- 
policy  should  be  forfeited."  These  duction  of  a  steam-engine,  without 
words  were  held  to  mean  the  habitual  having  fire  applied  to  it,  will  not  affect 
use  of  fire  or  the  ordinary  deposit  of  the  policy ;  but  if  used  with  fire-heat, 
hazardous  goods,  not  their  occasional  it  will ;  and  nothing  being  said  about 
introduction  for  a  temporary  purpose  the  intention  of  the  parties  as  to  the 
connected  with  the  occupation  of  the  particular  use  of  it,  and  as,  if  it  be 
premises,  so  that  the  policy  was  not  used,  the  danger  is  precisely  the  same, 
vitiated  by  bringing  a  tar  barrel  and  with  whatever  object  it  is  used,  it 
lighting  a  fire  in  order  to  effect  repairs,  seems  to  us  that  it  makes  no  differ- 
in  consequence  of  which  the  loss  oc-  ence  whether  it  is  used  upon  trial  with 
curred.  Where  the  premises  insured  the  intent  of  ascertaining  whether  it 
were  a  granary  and  a  "  kiln  for  drying  will  succeed  or  not,  or  as  an  approved 
com  in  use,"  and  the  policy  was  to  be  means  of  carrying  on  the  plaintiff's 
forfeited  unless  the  buildings  were  ac-  business,  nor  does  it  make  any  di^r- 
curately  described,  and  the  trades  car*  ence  that  it  is  used  for  a  longer  or 
ried  on  therein  specified,  it  was  held,  a  shorter  time.  The  terms  of  the  con- 
idthongh  proved  that  a  higher  premium  ditions  apply  to  the  introduction  of  a 
was  exacted  for  a  bark-kiln  than  a  steam-engine  in  a  heated  state  at  any 
malt-kiln,  and  that  the  latter  was  more  time,  without  notice  to  the  company, 
dangerous,  and  the  loss  happened  fh)m  so  as  to  afford  an  opportunity  to  them 
the  use  of  the  kiln  in  drying  the  bark,  to  ascertain  whether  it  will  increase  the 
that  a  temporary  and  gratuitous  per-  risk  or  not.  The  clause  proceeds  to 
Biission  to  a  friend  to  dry  bark  in  the  provide  that  ever^  such  alteration  must 
kiln,  did  not  avoid  the  policy.  Shaw  be  allowed  by  indorsement  on  the 
V.  Bobberds,  8  A.  ft  B.  76.    See  Barrett  poUcy,  and  the  premium  paid,  and  if 
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•  427  *  the  insured,  and  somewhat  strictly  towards  the  in* 
surers.    It  would  be  reason  enough  for  this,  that  the 
insurei's  frame  the  policy  as  they  choose,  and  may  make  its 
language  as  strict  as  they  think  proper. 

The  words  which  describe  the  property  insured,  are  oon- 
strued  according  to  the  common  meaning  of  such  words  as 
they  are  commonly  used;   thus,  ^^merchandise"  does  not 

not,  no  benefit  will  ariae  to  the  insnred  introduction  of  steam-engines,  or  an^ 
in  case  of  loss.  The  expression  '  alter-  other  description  of  fire-heat,  is  spea- 
ation '  is  inaccurate ;  but  it  obviously  flcallv  pointed  at,  and  expressly  pro- 
means  to  embrace  all  the  circumstances  vided  for.  If,  in  that  case,  the  condition 
before  mentioned,  though  all  are  not,  had  been  (tn/era/ia)  that  no  bark  should 
properly  speaking,  alterations.  This  be  dried  in  the  kiln,  without  notice  to 
appears  to  be  the  natural  and  ordinary  the  company,  which  would  haye  re- 
construction of  this  part  of  the  con-  sembled  this  case,  we  are  far  from 
tract,  and  it  is  far  from  unreasonable-  thinking  that  the  court  could  hare 
In  such  cases,  which  are  unquestion-  held,  that  the  drying  which  took  place, 
ably  likely  to  increase  the  risk,  the  did  not  avoid  the  policy,  by  reason  of 
company  stipulate  for  notice  in  clear  being  an  extraordinary  occurrence  and 
terms,  in  order  that  they  may  consider  a  chjuity .  We  are  therefore  of  opinion, 
whether  they  will  continue  their  lia-  that  the  defendant  is  entitled  to  our 
bility,  and  on  what  terms.  There  is  judgment,  and  that  the  material  part 
not  a  word  to  confine  the  introduction  of  Uie  second  plea  is  proved."  See 
of  the  steam-engine  to  Its  intended  use  Sillem  v.  Thornton,  8  £llis  &  B.  S68. 
as  an  instrument  or  auxiliary  in  carry-  Where  there  was  a  warranty  that  cor- 
ing on  the  business  in  the  premises  in-  tain  mills  should  be  worked  **  by  day 
sured.  If  a  construction  nad  already  only,"  a  plea  that  "  a  steam-engine  and 
beenput  on  the  clause  precisely  simllitt  horizontal  shafts,  being  parts  of  the 
in  any  decided  case,  we  should  defer  to  mills  were  woriceid  b^  nisht,"  was  ad- 
ihat  authority.  But,  in  truth,  there  is  judged  bad,  because  it  did  not  appear 
none.  All  the  cases  upon  this  subject  tiiat  the  mills  were  worked  "  as  a  part 
depend  upon  the  construction  of  difl^r-  might  always  be  at  work  to  supplr 
ent  instruments,  and  there  is  none  pre-  water."  Mayall  v,  Mitford,  6  A.  &  S. 
cisely  like  this.  Indeed,  it  seems  not  670.  See  Whitehead  v.  Price,  2  Cromp. 
improbable  that  the  terms  of  this  policy  M.  &  R.  447.  The  description  in  an 
have  been  adopted,  as  suggested  oy  Sir  application  for  insurance  of  a  buildinff 
F.  Thesiger,  to  prevent  toe  efi*ect  of  that  is  used  for  the  manufacture  of 
previous  decisions  ;  the  provision  that  lead  pipe  only,"  includes  the  manufact- 
'no  description  of  fire-heat  shall  be  ure  of  wooden  reels  on  which  to  coil 
introduced  in  consequence  of  the  the  lead  pipe,  if  essential  to  the  reason- 
ruling  of  Lord  Tenterden,  in  Dobson  v.  able  and  proper  carrying  on  of  the 
Sotheby,  1  Moody  &  M.  90,  and  the  business  of  numufacturing  lead  pipe, 
addition  of  'process  or  operation'  to  C!ollins  v,  Chariestown  Ins.  Co.  10 
trade  or  business,  to  prevent  the  appli-  Gray,  166.  A  building  was  insured 
cation  of  that  of  Shaw  v,  Robberds,  6  as  holding  machinery  for  making  bar* 
A.  &  E  76.  The  latter  case  is  the  rels.  The  policy  provided  that  if  the 
only  one  which  approaches  the  present,  premises  were  appropriated  or  used  for 
One  cannot  help  feeling  that  the  con-  carrying  on  the  tniae  of  a  carpenter, 
stmction  of  the  policy  in  that  case  may  the  policy,  so  long  as  the  premises  were 
have  been  somewhat  influenced  by  the  so  appropriated  or  used,  should  cease 
apparent  hardship  of  avoiding  it,  by  and  be  of  no  efioct.  Machinery  to 
reason  of  the  accidental  and  charitable  make  boxes  was  put  in,  and  boxes 
use  of  the  kibi,  the  subject  of  the  in-  were  made.  But  for  two  months  be- 
suranoe.  The  court  considered  the  fore  the  fire,  the  machinery,  though 
conditions  in  that  case  to  refer  to  alter-  ready  for  use,  was  not  used.  The  uv 
ations,  either  in  the  buildings  or  the  surers  were  held.  U.  S.  F.  &  M.  Ins 
business,  and  to  those  only.    Here  the  Co.  i;  Kimberly,  84  Md.  224. 
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inclade  any  fixed  or  movable  implements,  then  in  the  store, 
but  only  what  was  bought  to  be  sold  again,  (aa) 

A  question  may  arise  in  fire  policies,  as  in  marine  policies, 
in  regard  to  the  termini  of  the  risk.  This  must  generally 
relate  to  the  time  when  the  policy  begins,  when  it  attaches, 
and  when  it  terminates,  (t)  It  may  also  relate  to  cu*cum- 
stances,  if  the  policy  provides  expressly  or  by  sufficient 
implication,  that  it  *  shall  attach  when  certain  circum-  *  428 
stances  occur,  and  shall  continue  only  so  long  as  they 
exist.  Or  it  may  apply  to  place,  if  that  be  designated  or 
indicated.  In  a  recent  English  case,  a  ship  lying  in  the 
Victoria  Dock,  was  insured  for  three  months ;  with  liberty  to 
go  into  a  dry  dock  for  repair.  The  ship  went  down  the 
Thames  to  a  dry  dock,  but  could  not  get  in  without  having 
her  paddles  removed.  This  was  done,  and  she  went  in,  and 
was  repaired.  She  then  came  out  into  the  Thames,  and 
while  stopping  there  to  have  her  paddles  replaced,  took  fire 
and  was  destroyed  within  the  three  months.  The  plaintiff 
sued  the  insurers,  and  obtained  a  verdict ;  but  the  Comi;  of 
Common  Pleas  set  the  verdict  aside,  and  entered  a  non-suit, 
on  the  ground  that  the  policy  covered  the  ship  while  in  the 
Victoria  Dock,  and  while  in  the  dry  dock,  and  while  going  to 
the  dry  dock  and  returning  from  it,  but  not  while  she  was 
stopping  in  the  river  to  have  her  paddles  replaced,  (u)  We 
cannot  but  think  this  decision  open  to  doubts. 

C.  —  Of  AUeratianB  in  the  Property. 

Many  cases  have  arisen  where  the  effect  of  alterations  in 
the  property  insured  is  considered.  The  general  rule  must 
be,  that  mere  alterations,  although  important  and  extensive, 
do  not  of  themselves  discharge  the  insurers.  But  they  would 
have  this  effect  if  expressly  prohibited,  because*  they  would 

(it)  Kent  V.  London  Ins.  Co.  26  Ind.  tion  which  is  made  put  of  the  policy. 

294.  and  to  the  amount  of  the  premiiuc.  and 

(i)  A  policy  of  Insurance  which  is  deposit  note,  to  be  an  insurance  for  « 

ezpreesea  to  be  from  the  first  day  of  a  different    time.     Liberty   Hall   Asso* 

specified  month  in  a  given  year  to  the  dation  r.  Housatcmic  Ins.  Co.  7  Gray, 

same  day  of  the  same  month  and  year,  261. 

may  be  shown  by  reference  to  the  in-       (ti)  Pearson  v.  Commercial  Ass.  Co. 

dorsements  made  by  the  insurers  on  9  Law  Times  (h.  s),  442. 
the  back  ot  the  policy,  to  the  applicar 
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then  be  a  breach  of  warranty ;  and  they  would  have  thia 
effect,  although  not  expressly  prohibited,  if  they  materially 
increased  the  risk,  (t;) 

If  the  alterations,  when  completed,  did  not  increase  the 
risk,  but  the  process  of  making  them  subjected  the  property 
while  it  was  going  on  to  an  increased  risk,  we  should  say 
that  the  insurers  would  be  discharged,  if  the  property  was 
burned  by  reason  of  that  increased  risk,  but  not  if  the  prop- 
erty was  burned  during  the  time  of  that  increased  risk,  but 
from  a  totally  independent  cause. 

It  cannot  be  doubted,  however,  that  the  insured  may  have 
the  right,  under  many  circumstances,  of  mcreafiing  the 
♦  429  risk  *  during  the  policy,  and  subjecting  the  insurers 
to  that  increase  of  risk.  Thus,  when  a  dwelling-house 
was  insured,  and,  as  a  part  of  the  condition  and  circumstances 
of  the  property  in  the  description  thereof,  a  store  was  described 
as  belonging  to  the  same  owner,  and  near  the  dwelling-house, 
and  the  store  burned  down,  and  the  owner  rebuilt  it,  and 
in  the  rebuilding  it  took  fire,  and  the  dwelling-house 
caught  from  it  and  was  destroyed,  the  insurers  were  not 
discharged,  (w) 

We  have  no  doubt  that  the  same  rule  would  apply  to  the 
making  of  proper  or  necessary  repairs;  and  the  insured 
would  have  a  right  to  make  them  without  affecting  his 
policy,  (x)  Indeed,  policies  now  not  unfrequently  give  to  the 
insured  the  right  of  making  repairs.  And  it  is  obvious  that 
it  would  generally  be  for  the  interest  of  the  insurers,  that 
the  building  should  be  kept  in  good  repair.    The  failure  of 

(t;)  Se«  Toung  v.  Washington  Co.  building  or  repairing,"  it  was  held,  that 

Ins.   Co.    14  Barb.    646 ;    Calvert   v,  these  words,  taken  in  connection  with 

Hamilton  Ins.  Co.  1  Allen,  808,  and  the  policy,  must  be  understood  in  ref* 

cases  infra.  erence  to  carrying  on   the   trade  of 

{w)  Young  V,  Washington  Co.  Ins.  house-building,  or  house-repairing,  in 

Co.  14  Barb.  546.  or  about  the  building  insured,  and  that 

(x)  See  Dobson  v,  Sotheby,  1  Moody  they  did  not  apply  to  repairs  made 

&M.  90.    Where  a  fire  policy  was  con*  upon  the  buildmg    itself.     Qrant  o. 

ditioned  to  become  void  if  the  boUding  Howard  Ins.  Co.  6  Hill,  10 ;  O'Neil  v. 

insured  should  be  used  for  the  purpose  Buffido  Ins.  Co.  8  Comst  122 ;  Jolly 

of  carrying  on  or  exercising  any  |rade,  v.    Baltimore    Equitable    Society,    1 

business,  or  Tocatioo,  denominated  liaz-  Harris  &  G.  296 ;  Allen  v.  Mutual  Ins. 

ardoiis,  or  extra-hazardous,  or  specified  Co.  2  Md.  126, 128 ;  Lounsbury  v.  Pro- 

in  the  memorandum  of  special  rates,  tection  Ins.  Co.  8  Conn.  460 ;  Billingi 

and  the  memorandum  referred  to  men-  v.  Tolland  Co.  Ins.  Co.  20  id.  189. 
tioned,  among  other  things,  "  houses, 
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the  iBsured  to  repair  a  defect  in  the  btiildmg  arising  after 
the  contract  is  niade,  does  not  prevent  the  assured  from  re- 
covering, unless  he  was  guilty  of  gross  negligence,  (y)  It 
would  sdways  be  safest,  however,  when  important  repairs  are 
contemplated,  to  give  notice  to  the  insurance  company  of 
such  intention.  And  we  think  that  an  unreasonable  refusal 
on  their  part  to  allow  such  repairs  would  not  enlarge  their 
defence. 

It  is  held  that  a  covenant  against  alteration  is  broken,  and 
Hie  insurers  discharged,  although  the  alteration  is  made  by  a 
tenant  of  the  insured  without  his  knowlec^e.  (yy) 

D.  —  Of  Warranty^  JRepre$entatian$^  and  Concealment. 

In  most  respects  the  law  of  warranty  and  representation  is 
the  same  in  fire  as  in  marine  insurance.  A  warranty  is  a 
part  of  the  contract;  and  if  it  is  broken,  there  is  no 
valid  contract,  *  and  it  makes  no  difference  that  the  *  480 
thing  warranted  was  less  material  than  was  supposed, 
or  was  not  material  at  all.  (z)  A  warranty  may  be  for  the 
present  or  for  the  future.  It  may  be  also,  although  of  the 
present  and  affirmative,  a  continuing  warranty,  rendering 
the  policy  liable  to  avoidance  by  a  non-continuance  of  the 
thing  warranted  to  exist.\  The  nature  of  the  thing  warranted 
generally  determines  this  question,  (a)  Thus  a  warranty 
that  the  roof  of  a  house  is  slated,  or  that  there  are  only  so 
many  fireplaces  or  stoves,  would  generally,  at  least,  be  re- 
garded as  continuing ;  but  a  warranty  that  the  building  was 
a  certain  distance  from  any  other  building,  would  not  cause 
the  avoidance  of  the  policy,  if  another  house  should  be  bmlt 
within  the  distance,  without  any  act  of  privity  of  the  in- 
sured, (i) 

(y)  VHiitebiint  v.  Fayetteville  Ina.        (6)  See  Alaton  v.  Mechanics  Lm.  Co. 
-  -  4  HiU,    - 


Co.  6  Jones,  852.  4  Hiil,  829.    A  statement  in  a  notice 

(^w)  Diehil   V.  Adams  Coontj  Ina.    of  alterations  by  the  assured,  that  a 

Co.  58  Penn.  St.  448.  machine  put  up  bj  them  on  the  prem« 

(z)  See  cases  Dowtm..  ises  is   designed  "for   burning   hard 


Cush.  472.    A  description  of  a  house  ment  to  bum  hard  coal  only,  or  not  to 

as  occupied  by  a  particular  person,  is  use  other  fuel,  should  it  become  neces* 

not  a  warranty  that  he  will  continue  to  sary,  and  can   be   used  without   in- 

occnpy  it    Joyce  v.  Maine  Ins.  Co.  46  creasing  the  risk.    Tillou  v.  Kingston 

Maine,  168.    See  also,  Prieger  v.  £x-  Ins.  Co.  7  Barb.  570.    In  the  applica* 

change  Ins.  Co.  6  Wis.  89.  tion  for  insurance,  referred  to  in  tbt 
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*  431  *  Where  an  application  by  a  town  for  insurance  on 
a  school-bouse  stated,  that  the  ashes  were  taken  up  in 
metallic  vessels,  which  were  not  allowed  to  stand  on  wood 
with  ashes  in  them,  and  that  the  ashes,  if  deposited  in  or 
near  the  building,  were  in  brick  or  stone  vaults,  and  con- 
cluded with  a  memorandum  that  *^if  ashes  are  allowed  to 
remain  in  wood,  the  assurers  will  not  assume  the  risk,"  and 
there  were  no  vaults  of  brick  or  stone,  and  the  ashes  were 
generally  deposited  on  the  ground  at  a  distance  from  the 
building ;  but  the  boy  employed  to  take  charge  of  the  build- 
ing, for  two  OF  three  weeks  before  the  fire,  without  orders, 

policy  as  fonning  part  thereof,  it  was  policy  does  not  spedalhr  i^ye  it  the 

stated  thus :  '*  There  is  one  stove-pipe  effect  of  a  warranty.    Gates  v.  Madi- 

passed  through  the  window,  at  the  side  son  County  Ins.  Co.  2  Corns t  48,  1 

of  the  building.    There  will,  however,  Sold.  469,  overruling  the  decision  of 

be  a  stove  chimney  built,  and  the  pipe  the  Supreme  Court,  8  Barb.  78.    See 

will  pass  into  it  at  the  side."    It  seems  Wall  v.  East  River  Ins.  Co.  8  Seld. 

that  this  amounted  to  a  warranty  that  874.    The  erection  by  the  par^  in- 

the  chimney  should  be  built  within  a  sured,  without  notice  to  the  insurers, 

reasonable   time.     Murdock   v.    Che-  of  a  new  building  nearly  a^joinin^  the 

nango  County  Ins.  Co.  2  Comst.  210.  building  insured,  does  not  invahdate 

Statements  which  are  made  a  part  of  the  poUcy ;  there  being  no  provision 

the  policy,  and  are  prospective,  as,  that  on  the  subject,  and  no  ifetual  injury 

water  casks  shaQ  be  kept  in  an  upper  having  resulted  firom    such    erection, 

story,  or  a  watch  kept,  or  an  ezamina-  although,  when  the  insurance  was  ^- 

tion  made  at  night,  must  be  substan-  fected,  the  building  was  in  contempki- 

tially  complied    with.     Houghton   v,  tion,  and  preparations  for  its  erection 

Manufacturers  Ins.   Co.  8  Met.  114;  bad  commenced.    Gates   v.    Madison 

Jones  Manufacturing  Co.  v.  Manufact-  County  Ins.    Co.    1    Seld.    469.    So, 

urers  Ins.  Co.  8  Cush.  82;  Hovey  v.  wberet  the  assured,  upon  an  application 

American  Ins.  Co.  2  Duer,  664 ;  Glen-  by  a  diagram  or  otherwise,  represent 

dale   Woollen  Co.  v.  Protection  Ins.  the  ground  contiguous  to  the  premises 

Co.  21  Conn.  19 ;  Sheldon  v.  Hartford  as  "  vacant,"  this  does  not  amount  to 

Fire  Ins.  Co.  22  id.  285.    Where,  by  a  warranty  tliat  it  shall  remain  vacant 

the  terms  of  a  policy,  a  misrepresenta-  during  the  risk,  or  prevent  the  insured 

tion  or  concealment  as  to  the  distance  himself  from  buildmg  tJiereon.    Steb- 

of  the  buildmg   insured   firom   other  bins  v.  Globe  Ins.   Co.  2  Hall,  632. 

buildings,  avoids  it,  such  representa-  Where  the  company  insured  the  plain- 

tion   or   concealment  will   have  that  tiff  $2,000  on  his  machine-shop,   "a 

effect.    Burritt    v.    Saratoga    County  watchman  kept  on  the  premises,"  it 

Ins.  Co.  6  Hill,  188 ;  Jennings  v.  Che-  was    held  that    the    stipulation,    "  a 

nango  Coon^  Ins.  Co.  2  Denio,  75;  watchman  kept  on  the  premises,"  in^ 

Kennedy  v.  St.  Lawrence  County  Ins.  serted  in  the  body  of  the  policy  just 

Co.  10  Barb.  285 ;  Wilson  r.  Herkimer  after  the  description  of  the  property,  is 

County  Ins.  Co.  2  Seld.  58 ;  Wall  v.  in  the  nature  of  a  warrant,  and  must 

Bast  Hiver  Ins.  Co.  8  id.  870.    But  if  be  substantially  complied    with.     It 

the  insurer,  with  a  knowledge  of  the  does  not  require  a  watchman  to  be 

inaccuracy  of  the   statement,  makes  kept  there  constantly,  but  only  at  such 

and  receives  assessments  of  premiums  times  as  men  of  ordinary  care  and 

from  the  insured,  he  will  be  estopped  skill  in  like  business  keep  a  watchman 

from  setting  it  up  in  defence  in  a  case  on  their  premises.    Ana  in  an  action 

of  loss.    Frost  V.  Saratoga  Ins.  Co.  5  on  such  policy,  evidence  of  the  usage, 

Denio,  154.    But  it  is  held,  that  a  mis-  in  this  respect,  of   similar  establish- 

stAtement  as  to  the  distance  of  other  ments  is  admissible.    Crocker  v.  Feo- 

buildings,  which  is  not  material,  will  pLes  Ins.  Co.  8  Cush.  79. 
not  avoid  the  insurance,  where   the 
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placed  tbe  ashes  in  a  wooden  bairel  in  a  shed  adjoining 
the  school-house,  it  was  held  that  the  insurers  were  not 
liable,  (er)  % 

The  word  warranty  need  not  be  used  if  the  language  is 
such  as  to  import  unequivocally  the  same  meaning.  And  an 
indorsement  made  upon  the  policy  before  it  is  executed,  may 
take  effect  as  a  part  of  it.  (d) 

Every  statement,  however,  which  is  introduced  into  the 
policy  is  not  a  warranty.    It  may  be  merely  a  license  or  per- 
mission   of  the  insurers  that  the  premises  may  be  occupied 
in  a  certain  way,  or  that  some  fact  may  occur  without  preju 
dice 'to  the  insurance,  (e) 

A  representation,  in  the  law  of  insurance,  differs  from  a 
warranty,  in  that  it  is  not  a  part  of  the  contract.  If  made 
after  the  signing  of  the  poh'cy  or  the  completion  of  the  con- 
tract, it  cannot,  of  course,  affect  it.  If  made  before  the 
contract,  and  with  a  view  to  effecting  insurance,  it  is 
no  part  *  of  the  contract ;  but  if  it  be  fraudulent,  it  *  432 
makes  the  contract  void.  And  if  it  be  knowingly  false 
it  has  this  effect.  (/)  It  must,  however,  be  material  ;(^) 
and  a  statement  in  an  application  for  insurance  is  to  be  con- 
fiidefed  a  representation  rather  than  a  warranty,  unless  it  is 
clearly  made  a  warranty  by  the  terms  of  the  policy  or  by 
some  direct  reference  therein.  (A) 

A  representation  may  be  more  certainly  and  precisely 
proved  if  in  writing ;  but  it  will  have  its  whole  force  and 
effect  if  only  oral,  (t) 

(c)  City  of  Worceater  v,  Worcester  72;  Snyder  v.  Farmers  Ins.  Co.   18 

tos.  Co.  V  Gray,  27.  Wend.  92,  16  id.  481 ;  Delongaemare 

{d)  Koberts   v.  Chenango  Co.   Ins.  v.  Tradesmen's  Ins.  Co.  2  Hall,  611 ; 

Co.  d  Hill,  601.  Stebbins  v.  Globe  Ins.  Co.  id.  682; 

(e)  Catlin  v,  Springfield  Ins.  Co.  1  Burritt  r.  Saratoga  County  Ins.  Co.  6 

Sumner,  484.  Hill,  190 ;  Murdock  v.  Chenango  County 

(/)  Lewis  p.  Eagle  Ins.  Co.  10  Gray,  Ins.  Co.  2  Comst.  210 ;  Sexton  v,  Mont- 

60o.  gomery  County  Ins.  Co.  9  Barb.  200; 

iff)  See  Clark  v,  Manuf.  Ins.  Co.  2  Kennedy  v.  8t.  Lawrence  County  Ins. 

Woodb.  &  M.  472;  Nicoll  b.  American  Co.  10  id.  285;  Williams  v.  New.  Eng. 

Ins.  Co.  8  id.  629.    The  statements  in  Ins.  Co.  81  Maine,  224 ;  Insurance  COb 

the  application  on  a  separate  sheet,  v.  Southard,  8  B.  Mon.  684 ;  Egan  v, 

hare  the  eflfect  only  of  representations,  Mutual  Ins.  Co.  5  Penio,  826. 

and  do  not  avoid  the  policy  unless  Toid  {h)  Daniels  v.  Hudson  River   Ins. 

in  a  material  point,  or  unless  the  policv  Co.  12  Cush.  416.                          * 

makes  them  specially  a  part  of  itself,  (i)  2  Dner  on  Ins.  644 ;  1  Amonldoi 

and  gives  them  the  effect  of  warranties.  Ins.  489. 
Jeififfion  Ins.  Co.  v,  Cotheal,  7  Wend. 
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In  some  instances,  by  the  terms  of  the  policies,  any  mis- 
representations or  oonceahnents  avoid  the  policy.  And  it  is 
held,  that  the  parties  have  a  right  to  make  such  a  bargain, 
and  that  it  is  binding  upon  them ;  and  the  effect  of  it  would 
seem  to  be  to  give  to  representations  the  force  and  influence 
of  warranties.  (/) 

By  the  charters  of  many  of  our  mutual  insurance  compa^ 
nies,  the  company  has  a  lien,  to  the  amount  of  the  premium 
note,  on  all  property  insured.  It  is,  obvious,  therefore,  that 
no  such  description  can  be  given,  or  no  such  language  used, 
as  would  induce  the  company  to  suppose  they  had  a  lien  when 
they  could  not  have  one,  or  would  in  any  way  deceive  them 
as  to  the  validity  or  value  of  their  lien.  In  all  such  cases, 
all  incumbrances  must  be  stated,  and  the  title  or  interest  of 
the  insured  fully  stated,  in  all  those  particulars  in  which  it 

affects  the  lien.  (A;) 
•  488  ♦«  one  of  the  insured  has  taken  an  assignment  of  a 
first  moTisBLfte  on  the  property  insured,  in  trust  for  all 
the  parties  insur^and  has  completed  a  negotiation  for  ibe 
purchase  of  the  interest  of  the  mortgagee  in  a  second  mort* 
gage,  under  which  the  title  has  been  perfected  by  a  fore* 
closure,  a  statement  by  the  plaintifib,  in  the  applicatiofi  for 
insurance,  that  they  are  mortgagees  in  possession,  will  not 
avoid  the  policy.  (J)  And  where  two  partners  in  an  applica* 
tion  for  insurance  on  a  building,  which  was  required  to  con- 
tain ^^  a  full,  fair,  and  substantially  a  true  representation  of 
all  the  facts  and  circumstances  respecting  the  property,  so 
far  as  they  are  within  the  knowledge  of  the  assured,  and  are 
material  to  the  risk,"  stated  that  they  owned  the  land  on 

(/)  Burritt  V.  Saratoga  Co.  Ins.  Co.  Ins.  Co.  6  Qmj,  384 ;  Jenkina  v. 
6  Hill,  188 ;  Williams  v.  New  England  Quincy  Ins.  Co.  7  id.  870;  Mut.  Ass. 
Ins.  Co.  81  Maine,  224 ;  Murdock  v.  Co.  p.  Mahon,  6  Call,  617 ;  Phillips  9. 
Chenango  Co.  Ins.  Co.  2  Const.  210;  Knox  Co.  Ins.  Co.  20  Ohio,  174;  Addi- 
Sexton  V.  Montgomery  Co.  Ins.  Co.  9  son  v,  Kentucky  Ins.  Co.  7  B.  Mon. 
Barb.  200;  Kennedy  v.  St.  Lawrence  470;  Smith  v.  Colmnbian  Ins.  Co.  17 
Co.  Ins.  Co.  10  id.  285;  Houghton  i;.  Penn.  State,  268;  Warren  v.  Middle- 
Manufacturers  Ins.  Co.  8  Met.  114;  sex  Ass.  Co.  21  Conn.  444;  Egan  v, 
Lee  V.  Howard  Ins.  Co.  8  Qray,  688 ;  Mut.  Ins.  Co.  6  Denio,  826 ;  Fletcher  v. 
Macomber  v.  Howard  Ins.  Co.  7  Gray,  Commonwealth  Ins.  Co.  18  Pick.  419 : 
267.  Masters  v.  Madison  Co.  Ins.  Co.  11 

(Jt)  See  Brown  v,  Williams,  28  Maine,  Barb.  681. 

262;   Smith  v.  Bowditch  Ins.  Co.  6  (/)  Nichols  v.  Fayette  Ini.  Co.  1  Al- 

Cush.  448 ;  Lowell  v,  Middlesex  Ins.  len,  68.    See  Wyman  v.  Peoples  Ins. 

Co.  8  id.  127 ;   Allen  v.  Charlestown  Co.  id.  801. 
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which  it  Btood,  whereas  the  legal  title  was  in  one  of  them, 
and  the  other  was  charged  on  their  books  with  half  the  cost, 
And  the  partnership  was  afterwards  dissolved,  and  all  that 
owner's  interest  in  its  assets  transferred  to  his  copartner,  to 
whom  the  insurers,  with  notice  of  the  facts,  agreed  that  the 
policy  should  stand  good,  it  was  held,  that  the  insurers  were 
liable  for  loss  by  a  subsequent  fire,  (m)  And  an  applicant 
for  insurance  on  personal  property,  who  has  made,  but  not 
deliyered,  a  bill  of  sale  thereof,  intending  to  take  in  return  a 
promissory  note  secured  by  mortgage  thereon,  may  truly 
warrant  himself  to  be  the  owner,  (n) 

There  seems  to  be  this  difference  between  marine  policies 
and  fire  policies.  In  the  former  a  material  misrepresentation 
avoids  the  policy,  although  innocently  made  ;  in  the  latter,  it 
has  this  effect  only  when  it  is  fraudulent.  This  distinction 
seems  to  rest  upon  the  greater  capability,  and  therefore 
greater  obligation,  of  the  insurer  against  fire  to  acquaint 
himself  fully  with  all  the  particulars  which  enter  into 
the  risk.  For  he  may  •  do  this  either  by  the  survey  *  484 
and  examination  of  an  agent,  or  by  specific  and  minute 
inquiries,  (o) 

The  question  whether  a  statement  which  is-  relied  on,  be 
material,  and  whether  there  is  or  has  been  a  substantial  com- 
pliance with  it,  eeems  to  be  for  the  jury  rather  than  for  the 
court.  (^)  But  it  is  not  unfrequently  determined  by  the 
court  as  a  matter  of  law.  (jq)  And  if  the  jury  find  the  rep- 
resentation to  be  material,  and  to  be  false,  the  consequence 
follows  as  a  matter  of  law,  and  the  policy  is  avoided,  (r) 

(m)  OoIUnB  V,  Chariestown  Ins.  Co.  bell  o.  New  England,  &o.  Ins.  Co.  96 

10  Graj,  166.  Mass.  881. 

(n)  Vogel  9.  Peoples  Ins.  Co.  9  Gray,  iq)  Carpenter  v.  American  Ins.  Co. 

28.  1  Story,  67, 16  Pet.  496,  4  How.  186; 

(o)  Burritt  v,  Saratoga  Co.  Ins.  Co.  Columbian   Ins.  Co.  v,  Lawrence,  2 

6  Hiil,  188;  Gates  v.  ludison  Co.  Ins.  Pet.  26;  Houghton  v.  Manufacturers 

Co.  2  Comst.  49 ;  Holmes  o.  Charles-  Ins.  Co.  8  Met.  114. 

town  Ins.  Co.  10  Met.  214;  Insurance  (r)  Howell  v,  Cincinnati  Ins.  Co.  7 

Co.  o.  Southard,  8  B.  Mon.  648.  Ohio,  pt  1,  284.    *'  The  ftct  is  to  be 

(d)  Franklin  Ins.  Co.  o.  Coates,  14  settled  by  the  Jury,  but  it  must  be 

Md.  286;  Gamwell  o.  Merch.  Ins.  Co.  upon  legal  and  suiBcient  evidence ;  and 

12  Cush.  167 ;  Parker  v.  Bridgeport  wnere  the  evidence  is  agreed,  it  is  a 

Ins.  Co.  10  Gray,  802 ;  Grant  r.  How-  question  of  law  whether  it  be  sufficient 

ard  Ins.  Co.  6  Hill.  10;  Gates  r.  Mad-  or  not  to  establish  the  fact"    Pu(fiam» 

isoD  Co.  Ins.  Co.  2  Comst.  48;  Percival  J.,  in  Fletcher  v.  Commonwealth  Inti 

0.  Maine  Ins.  Co.  88  Main^,  242;  Camp-  Cow  18  Pick.  421. 
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Policies  often  provide,  that  unless  the  applicant  shall  make 
a  correct  description  and  statement  of  all  the  facts  re(][nired 
or  inquired  for  in  the  application,  and  all  other  facts  material 
in  reference  to  the  insurance  or  to  the  risk,  or  to  the  value  of 
the  property,  the  policy  shall  be  void.  In  such  a  case  the 
insured  must  make  true  answers  to  all  the  interrogatories, 
although  they  may  be  on  subjects  not  material  to  the  risk.  («) 
So,  if  the  policy  provides  that  any  change  in  the  premises  in- 
sured, such  as  the  erection  or  alteration  of  a  building,  shall 
avoid  the  policy,  unless  the  written  consent  of  the  insurers 
is  first  obtained,  the  question  whether  the  change  is  material 
or  not  is  of  no  importance,  (f)  If,  however,  the  policy  con- 
tains the  clause,  that  the  description  of  the  property  or 
answers  are  correct,  ^*  so  far  as  regards  the  condition, 
*  485  situation,  value,  title,  *and  risk  of  the  same,''  and  that 
the  misrepresentations  or  suppressions  of  material  facts 
shall  destroy  the  claim  of  the  insured  for  damage  or  loss,  the 
answers  to  the  questions  are  not  warranties,  (u) 

If  the  contract  is  entire,  although  different  subjects  are  in- 
sured, a  false  representation  as  to  one  will  avoid  the  entire 
contract,  (v) 

Concealment  is  the  converse  of  representation.  The  in- 
sured is  bound  to  state  all  that  he  knows  himself,  and  all 
that  it  imports  the  insurer  to  know  for  the  purpose  of  esti- 
mating accurately  the  risk  he  assumes.  A  suppression  of  the 
truth  has  the  same  effect  as  an  expression  of  what  is  false. 
And  the  rule  as  to  materiality,  and  a  substantial  compliance, 
are  the  same,  (it)    And  we  know  no  reason  why  the  distino- 

la)  Burritt  o.  Saratoga  Co.  Ins.  Co.  policies  made  by  stock   and   matual 

6  HUI,  188 ;  Williams  v.  New  England  companies  stand  on  the  same  footing 

las.  Co.  81  Maine,  224;  Mordock  v,  in  this   respect.    Draper  p.  Charter* 

Chenango  Co.  Ins.  Co.  2  Comst.  210;  Oak  Ins.  Co.  2  Allen,  o69. 

Sexton  V.  Montgomery  Co.  Ins.  Co.  9  It)  Calvert  v.  Hamilton  Ins.  Co.  1 

Barb.  200 ;  Kennedy  v.  St.  Lawrence  Allen,  808. 

Co.  Ins.  Co.  10  id.  286 ;  Houghton  o.  (u)  Elliott  v,  Hamilton  Ins.  Co.  18 

Manuf.  Ins.  Co.  8  Met.  114;  Lee  v.  Gray,  189;  Richmondrille  Un.  Sem. 

Howard  Ins.  Co.  8  Gray,  588 ;  Macom-  o.  Hamilton  Ins.   Co.   14  Gray,  469 ; 

ber  V.  Howard  Ins.  Co.  7  id.  257  ;  Bow-  Parker  v,  Bridgeport  Ins.  Co.  10  id. 

ditch  Ins.  Co.  v.  Winslow,  8  id.  88;  802. 

Tebbitts  u.  Hamilton  Ins.  Co.  1  Allen,  (o)  Lovejoy  v.  Augusta  Ins.  Co.  45 

805,  8  id.  669;   Abbott  o.   Shawmut  Maine,  472. 

Ins.  Co.  8  Allen,  218;  Hardy  v.  Union  {w)  See  Daniels   o.  Hudson  RiTer    . 

Ins.  Co.  4  Allen,  217  ;  Chase  v.  Hamil-  Ins.  Co.  12  Cush.  416 ;  Lindenau  v. 

ton  Ins.  Co.  20  N.  T.  62 ;  Patten  v.  Desborough,  8  B.  &  C.  592 ;  Pim  9, 

MerchanU  Ins.  Co.  88  N.  H.  888.    And  Reid,  6  Man.  &  G.  1 ;  Columbian  Ins. 
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tion  above  mentioned  between  fire  policies  and  marine  poli- 
des  as  to  representation^  should  not  be  made  for  the  same 
reason  in  regard  to  concealment,  (a;) 

*  Matters  of  common  information  need  not  be  com-  *  486 
municated.  (y)  But  any  special  circumstance,  such 
as  a  great  number  of  fires  in  the  neighborhood,  and  the  prob- 
ability of  belief  that  incendiaries  were  at  work,  should  be 
communicated,  (z)  But  the  omission  to  disclose  to  the  in- 
surers repeated  incendiary  attempts  to  destroy  the  property 
insured,  after  the  insurance  is  effected,  will  not  vitiate  the 
policy,  although  the  insurers  have  the  right  by  the  terms  of 
the  contract  to  terminate  the  same,  if  the  continuance  of  the 
risk  is  considered  unequal  or  injurious  to  the  company,  (a) 

Any  questions  asked  must  be  answered,  and  all  answers 
must  be  as  full  and  precise  as  the  questions  require.  Con- 
Co.  V.  Lawrence,  2  Pet.  49 ;  Clark  v.  .  v.  Manufacturers  Ins.  Co.  8  How.  249. 
Maavfactureri  Ina«  Co.  8  How.  248.  Where  the  pUuntiffi  underwrote  a  pel* 
The  phiintiff  having  one  of  several  icy  on  the  household  goods  and  stock 
warehouses,  next  but  one  to  a  boat-  in  trade  of  a  party,  and  after  being  in- 
builder's  shop  which  took  flr«,  on  the  formed  that  the  character  of  Uie  in- 
same  evening,  after  it  was  apparently  sured  was  bad,  that  he  had  been 
extinguished,  sent  instructions  to  hia  insured  and  twice  burnt  out,  that  there 
agent  by  extraordinary  conveyance,  had  been  difficulty  in  respect  to  his 
for  insuring  that  warehouse,  without  losses,  and  he  was  in  bad  repute  with 
apprising  the  insurers  of  the  neighbor-  the  insurance  offices,  effected  a  rein- 
ing fire.  It  was  held,  that  although  the  surance  with  the  defendants  without 
terms  of  the  insurance  did  not  ex-  communicating  these  facts ;  and  the 
pressly  require  the  communication  of  property  insured  was  shortly  after  de- 
this  fact,  the  concealment  avoided  the    stroked  by  lire ;  it  was  Ae/cf,  that  there 

r^cj,  Bufe  V.  Turner,  6  Taunt.  888,  had  been  a  material  eoiicealment, 
Miursh.  46.  Where,  pending  the  ne-  which  avoided  the  policy,  and  whetlier 
gotiations  for  a  policy,  the  insurers  occasioned  by  mistake  or  design  was 
expressed  an  objection  to  insuring  immaterial.  N.  Y.  Bowery  Ins.  Co.  p. 
property  in  the  vicinity  of  gambling  N.  Y.  Fire  Ins.  Co.  17  Wend.  369. 
eetabliahments,  and  the  applicant  knew  A  pending  litigation,  affecting  the 
at  the  time  that  there  was  one  on  the  premises  insured,  and  not  communi- 
premises ;  it  was  hdd^  that  if,  in  the  cated,  will  not  vitiate  the  policy.  Hill 
opinion  of  the  jury,  the  risk  was  ma-  v.  Lafayette  Ins.  Co.  2  Mich.  476. 
terially  increased  by  such  occupancy,  (x)  Burritt  v.  Saratoga  Co.  Ins.  Co. 
the  policy  would  be  avoided.  Lyon  6  Hill,  188;  Gates  v.  Madison  Co.  Ins. 
9.  Commercial  Ins.  Co.  2  Rob.  La.  266.  Co.  1  Seld.  474  ;  Clark  v,  Manuf.  Ins. 
8o  it  seems,  that  the  fact  that  a  particu-  Co.  8  How.  285 ;  Cumberland  Valley 
lar  individual  had  threatened  to  bum  Ins.  Co.  v.  Schell,  29  Penn.  State,  81. 
Uie  premises,  in  revenge  for  a  supposed  See  Satterthwaite  v,  Mut.  Ben.  Ins. 
injury,  should  be  disclosed  to  the  in-  Assoc.  14  Penn.  State,  898. 
surer.  Curry  o.  Commonwealth  Ins.  (y)  Clark  v.  Manul.  Ins.  Co.  8  How. 
Co.  10  Pick.  687,  642.    The  rumor  of    249. 

an  attempt  to  set  fire  to  a  neighbor-  (x)  N.  T.  Bowery  Ins.  Co.  v.  K.  T. 
ing  building  should  be  communicated.  Fire  Ins.  Co.  17  Wend.  869 ;  Waldea 
Walden  v.  La.  Ins.  Co.  12  La.  186.  v.  La.  Ins.  Co.  12  La.  186;  Bufe  o. 
'  The  insurer  should  be  informed  of  any  Turner,  6  Taunt.  888,  2  Marsh.  46. 
unusual  appropriation  of  the  building  (a)  Clark  v»  Hamilton  Int.  Ca  9 
materially  enhancing  the  risk.    Clark    Gngr,  148. 
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42ealment  in  an  answer  to  a  specific  qaestion  can  seldom  be 

justified  by  showing  that  it  was  not  material,  (i)  Thus, 
in  general,  nothing  need  be  said  about  title.  But  if  it 
be   inquired  about,    full    and    accurate    answers  must  be 

ibade.  (<;) 
*  437       *  It  is  often  required,  that  all  buildings  standing 

within  a  certain  distance  of  the  buUding  insured,  shall 
be  stated.  ((2)  But  this  might  not  always  be  considered  as 
applicable  to  personal  and  movable  property,  (e)    Still,  an 

(h)  Burritt  V.  Saratof^  Co.  Ins.  Co.  could  not,  for  reasons  given,  entitle 

6  Hill,  188 ;  Gates  v.  Madison  Co.  Ins.  the    plaintifis    to    an    action   on    th« 

Co.  3  Barb.  78,  8  Comst.  48.    In  Loeh-  policy." 

ner  v.  Home  Ins.  Co.  17  Misso.  266,  (c)  Where    the    mortgagor,    whose 

Scott,  J.  said :  "  The  thirteenth  section  right  to  redeem  had  been  seised  on 

of  the  charter  provides,  that,  if  the  as-  execution,  not  being  specially  inquired 

sured  has  a  lease  estate  in  the  build-  of  as  to  the  state  of  his  title,  stated 

logs  insured,  or  if  the  premises  be  in-  the  property  to  be  bis  own,  on  tlie 

cumbered,  the   policy  shall  be  void,  application,  this   was   held  to  be   no 

unless  the  true  title  of  the  assured  and  material  misrepresentation  or  conceal- 

the  incumbrances  be  expressed  there-  ment     Strong  t^.  Manufacturers  Ins. 

on.    There  is  no  question  but  that  the  Co.  10  Pick.  40;  Delahay  v.  Memphis 

buildings  insured  were  a  leasehold  es-  Ins.  Co.  8  Humph.  684.    So  where  the 

tate,  and  that  there   was  an  incum-  store  insured   stood   on  the  Und  of 

brance  on   ^em  at  the  date  of  the  another*  person  under  an  oral  agree- 

policy.    The  application   contains  an  ment,  terminable  at  the  pleasure  of 

interrogatory,  whose  aim  was  to  ascer-  the  owner  of  the  land,  on  six  months' 

tain  whether  there  was  an  incumbrance  notice,  no  Inquiry  being  made  as  to 

on  the  premises  proposed  to  be  in-  the  title,  the  concealment  was  hdd  not 

sured,  but  no  response  is  made  to  it ;  material.    Fletcher  v.  Commonwealth 

leaving  room  for  the  inference  that  Ins.  Co.  18  Pick.  419.    So  where  a 

none  existed.    The  charter  then  made  tenant  ft-om  year  to  year  insured  the 

the  policy  void.    The  plaintiffs  were  building  as  *'  his  building."    Niblo  r. 

not  at  liberty  to  obviate  this  objection  North  American  Ins.  Co.  1  Sandf.  561 ; 

by  showing  that  the  agent  of  the  com-  Tyler  v.  ^tna  Ins.  Co.  12  Wend.  607, 

pany  was  informed  of  the  existence  16  id.  886.    See  also  Hope  Ins.  Co.  v, 

of  an  incumbrance  at  the  time  of  the  Brolaskey,  86  Penn.  State,  282.    But 

application,   but    that   he   refused   to  see  Catron  v.  Tenn.  Ins.  Co.  6  Humph. 

write  down  the  answer,  saying  that  the  176 ;  Columbian  Ins.  Co.  v.  I^awrenoe, 

incumbrance  was  too  trifling.     Inde-  2  Pet.  26;    Carpenter  v.  Washington 

pendently  of  the    statute,   which  re-  Ins.  Co.  16  id.  406. 

quired    the    incumbrance    to    be    ex-  (d)  Burritt  v.  Saratoga  Co.  Ins.  Co. 

pressed  in  the  policy  at  the  peril  of  6  Hill,  188 ;  Jennings  v.  Chenango  Co. 

its  being  void,  there  was  a  memoran-  Ins.  Co.  2  Denio,  76 ;  Hall  v.  Peoples 

dura  indorsed  on  it,  which  made  known  Ins.  Co.  6  Cray,  185 ;  Wilson  v.  lier- 

that  the  company  would  be  bound  by  kimer  Co.  Ins.  Uo.  2  Seld.  68 ;  Wall  v, 

no  statement  made  to  the  agent  not  East  River  Ins.  Co.  8  id.  870 ;  Gates 

contained  in  the  application.    The  facts  9.  Madison  Co.  Ins.  Co.  2  Comst.  48,  1 

being  as  represented,  they  could  not  Seld.  469 ;  Allen  v.  Charlestown  Ins. 

give  the  plaintiffs  a  right  of  action  on  Co.  6  Gray,  884.    See  White  v.  Mutual 

the  policy  in  the  teeth  of  the  statute,  Ass.  Co.  8  Gray,  666. 

and  against  the  terms  of  the  contract.  {f)  Trench  v.  Chenango  Co.  Ins.  Co. 

If  the  conduct  of  the  agent  was  such  7  Hill,  122.    But  see  Smith  p.  Empire 

as  is  alleged,  he  was  guilty  of  a  gross  Ins.  Co.  26  Barb.  497 ;  Wilson  r.  Iler- 

fraud,  as  is  shown  by  his  setting  up  kimer  Co.  Ins.  Co.  2  Seld.  63;  Ken- 

this  defence,  which  would  avoid  the  nedy  v.  St  Lawrence  Co.  Ins.  Co.  10 

policy,  and  give  a  right  of  action  for  Barb.  286. 
the   recovery   of  the   premium,   but 
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insurance  of  chattels  described  as  in  a  certain  building,  would 
be  held  to  amount  to  a  warranty  that  they  should  remain 
there ;  or  rather,  it  would  not  cover  them  if  removed  into 
another  place  or  building,  unless,  perhaps,  by  some  appro- 
priate pliraseology,  the  parties  expressed  their  intention  that 
the  insured  was  to  be  protected  as  to  this  property  wherever 
it  might  be  situated.  (/)  Where  goods  insured  against  fire 
were  described  as  ^^  contained  in  a  granite  store,''  and  one  of 
the  walls  of  the  store  gave  way,  and  half  of  the  store  and  the 
whole  of  the  adjoining  building  fell,  and  before  there  was 
time  to  remove  the  goods,  fire  broke  out  in  that  building,  it 
was  held,  that  the  insurers  were  liable  for  damage  done  by 
fire  to  the  goods  not  displaced  or  injured  by  the  ftdl.  (cf) 

Owing  to  the  form  of  the  pleadings  in  Massachusetts,  a 
misrepresentation  of  the  assured,  not  specified  in  the  defend- 
ants' answer,  cannot  be  relied  on  to  show  a  policy  of  insur- 
ance to  be  void,  and  so  defeat  an  action  thereon,  although 
first  disclosed  by  the  plaintiff's  evidence.  (A) 

Policies  not  unfrequently  provide  that  fraud  or  false  swear- 
ing shall  forfeit  all  claims  against  the  insurers.  (hK) 


•SECTION  n.  •488 

OF  THE  INTEREST  OF  THE   I2TSX7BED. 

The  rule  here  is  the  same  as  in  marine  insurance,  (t)  Any 
interest  which  would  be  recognized  by  a  court  of  law  or 
equity,  is  an  insurable  interest ;  (/)  but  not  a  mere  expect- 

(/)  Sexton  9.  Montgomery  Co.  Ins.  (t)  The  proof  of  an  application  for 

Co.  9  Barb.  191.  insurance  and  of  a  poiicj  issuing  there- 

{g)  Lewis  v.  Springfield  Ins.  Co.  10  on,  both  of  which  describe  tlie  prop- 

Gray,  169.  ertj  insured  as  the  property  of  the 

(A)  Muliy  V.  Mohawk  Valley  Ins.  plaintiffs,   is  prima  facie  evidence  of 

Co.  5  Gray,  641 ;  Haskins  v.  Hamilton  title  and  of  an  insurable  interest  in  the 

Ins.  Co.  6  Gray»  488.     These  decisions  plaintiffs  in  an  action  upon  the  policy, 

were  under  a  statute  which  required  Nichols  v,  Fayette  Ins.  Co.  1  Allen,  63. 

that  "  The  answer  shall  set  forth,  in  {j)   Tyler   v.    .£tna    Ins.    Co.    12 

dear   and    precise    terras,  each   sub-  Wend.  607,  16  id.  886;  Swift  v.  Vt. 

Stan  tire  fact  intended  co  be  relied  upon  Ins.  Co.  18  Vt.  806.    Where  a  moiety 

in  avoidance  of  the  action."  of  a  building  insured  by  a  company, 

{hh)  See  a  strong  case  under  this  was  conveyed  in  fee,  the  grantor  re- 
provision,  Wall  p.  Howard  Ins.  Co.  61  serving  a  term  of  seven  years  therein. 
He.  82i  and  the   grantee  immediately  reco» 
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ancy  or  probable  interest,  however  well  grounded  it  may 
be.  (i)  Thus  one  who  has  orally  agreed  to  buy  a  buildingi 
cannot  insure  that  building ;  but  if  the  i^eement  could  be  en- 
forced in  equity,  either  because  it  was  in  writing  or  by  reason 
of  part  performance,  the  purchaser  would  then  have  an  in- 
surable interest.  (7)  So  if  the  insured  has  assigned  his 
property  to  pay  his  debts,  we  should  say  that  he  retained 
an  insurable  interest  until  the  property  is  sold,  even  with- 
out evidence  that  the  property  would  more  than  pay  his 
debts;  although  in  a  case  in  which  this  question 
*  489  *  arose,  it  was  held  that  evidence  of  some  surplus 
was  requisite,  (w) 

A  partner  may  have  an  insurable  interest  in  a  building  pur- 
chased with  partnership  funds,  although  it  stands  upon  land 
owned  by  the  other  partner,  (n) 

A  mortgagor  may  certainly  insure  the  whole  value  of  his 
property ;  nor  does  the  possession  of  the  mortgagee,  (o)  nor 

yeyed  the  fame  to  the  grantor  on  within  the  statute  of  frauds.  Stock- 
mortgage,  and  the  mortgagee  demised  dale  v,  Dunlop,  6  M.  &  W.  224.  It  is 
it  to  the  mortgagor  and  another  for  held  in  Ohio,  that  a  sto<:kholder  in  an 
MYen  vearsy  reserving  rent,  it  was  held,  incorporated  company  has  no  insurable 
that  the  company  was  liable  in  case  interest  in  its  property.  Phillips  v. 
of  loss,  notwithstanding  such  convey-  Knox  Co.  Ins.  Co.  20  Ohio,  174. 
ances.  Stetson  v.  Mass.  Ins.  Co.  4  (/)  McGivney  v.  Phoenix  Ins.  Co.  1 
Mass.  880.     See  Morrison  v.  Tennessee  Wend.  85. 

Ins.  Co.  18  Misso.  262.     Where  a  party  (m)  Ldizarus  v.  Commonwealth'  Ins. 

holds  the  legal  title,  and  the  equitable  Co.  19  Pick.  81,  6  id.  70.    A  person 

title  is  in  another  he  has  an  insurable  discharged  by  the  Insolvent  Debtors' 

interest.    Thus,  where  one  has  made  Court  as  an  insolvent  debtor,  effected 

an  agreement  for  the  sale  of  his  real  an    insurance  on   some    property  ac- 

estate  insured,  but  has  not  made  a  quired  by  him  before  the  insolvency, 

conveyance  nor  received  tlie  purchase-  The  property  having  been  destroyed 

money,  his  interest  in  the  property  and  by  fire,  the  order  for  his  discharge  was 

policy  is  not  thereby  parted  with  so  as  to  afterwards  annulled  on  the  ground  of 

oar  his  right  of  action  on  tlie  happening  fraud,  and  he  was  adjudged  to  impris* 

of  a  loss.    Perry  Co.  Ins.  Co.  v.  Stew-  onment.    In  a  suit  on  the  policy,  he 

art,  19  Penn.  State,  45.    See  also  Ins.  was  held  to  have  an  insurable  interest. 

Co.  V.  Updegraff  21  Penn.  State,  518;  Marks  v.  Hamilton,  7  Ezch.  828,  9 

Korcroea  i^.  Ins.  Co.  17  Penn.  State,  429.  Eng.  L.  &  Eq.  503.    See  also  Dadmun 

(k)  Lucena  v.  Craufurd,  5  B.  &  P.  Manuf  Co.  o.  Worcester  Ins.  Co.  11 

824,  per  Lord  Eldon,    One  has  no  in-  Met.  429. 

surable  interest  in  a  house  erected  on  (n)  Converse  v.  Citizens  Ins.  Co.  10 

land   of  another   without   license   or  Cush.  87. 

shadow  of  title.    Sweeny  v.  Franklin  (o)  Columbian  Ins.  Co.  v,  Lawrence, 

Ins.  Co.  20  Penn.  State,  887.    "  But  he  2  Pet.  25;  Traders  Ins.  Co.  v.  Robert, 

has  an  insurable  interest  if  his  house  9  Wend.  404,  17  id.  681 ;   Tillou  o. 

was  placed  on  another's  land  with  tlie  Kingston  Lis.  Co.  7  Barb.  570 ;  Stet- 

owner's  consent."     Fletcher  v.  Com-  son  v.  Mass.  Ins.   Co.  4  Mass.  880; 

monwealth  Ins.  Co.  18  Pick.  419.    A  Locke  v.  North  American  Ins.  Co.  18 

party  has    no    insurable    interest    on  id.  66,  67.    A  mortgagee  may  insure 

goods  for  which  he  has  made  an  oral  the  property  to  insure  his  claim.   Wheel- 

contract,  where  the  sale  of  tnch  goods  is  ing  Ins.  Co.  v.  Morrison,  11  Leigh,  86^ 
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the  seizure  of  his  property,  or  eyen  its  sale  itn  execution, 
divest  him  of  his  insurable  interest,  (jt?)  provided  he  still 
retains  the  power  of  i'edeeming  it.  And  in  case  of  loss  the 
insurers  ai*e  responsible  for  the  whole  value  of  the  property 
insured,  to  the  extent  of  their  insurance,  (jq) 

A  mortgagor  and  a  mortgagee  may  severally  insure  the 
same  property,  each  calling  it  his  own  property,  and  neither 
specifying  his  interest.  But  in  the  settlement  of  losses  under 
such  policies  questions  have  arisen  which  may  not  yet  be  set* 
tied.  It  would  seem  to  be  certain,  that  the  mortgagee, 
before  possession  and  foreclosure,  has  no  interest  in  the  prop- 
erty, but  that  which  is  created  by  the  debt  to  him ;  and  no 
interest  beyond  that  debt,  (r)  If  therefore  the  debt  be  paid 
in  part,  his  interest  is  so  far  diminished ;  and  if  it  be  paid  in 
fuU,  his  interest  wholly  ceases,  and  his  insurance  is  annulled. 

It  must  be  remembered,  also,  that  his  interest  in  the  prop* 
erty  is  only  as  a  security  for  his  debt.  Therefore,  if  after  the 
buildings  are  destroyed,  the  land  itself  is  imquestionably 
sufScient  to  secure  his  debt,  it  would  seem  that  he  has 
lost  nothing.  And  *  there  is  both  reason  and  author-  *  440 
ity  for  saying,  that  in  such  case  be  has  no  claim  on  the 
insurers ;  although  this  may  not  be  regarded  as  an  established 
rule.  («) 

The  same  conclusion  might  be  reached  by  another  princi- 
ple. We  have  already  seen,  that,  by  the  law  of  marine  in- 
surance, insurers  who  pay  for  a  total  loss,  take,  even  without 
abandonment,  all  the  salvage  of  the  property  for  which  they 
pay.  For  a  similar  reason,  insurers  against  fire,  who  pay  to  a 
mortgagee  for  a  total  loss  of  the  building,  should  be  subro- 
gated to  the  rights  of  the  mortgagee,  and  take  his  claim  on 
the  mortgagor,  and  whatever  he  still  holds  as  a  security  for 
that  debt.  We  have  always  regarded  this  as  a  general  and 
well  established  rule ;  but  recent  cases  in  Massachusetts  have 

868 ;  King  v.  State  Ins.  Co.  7  Cuth.  1 ;  (r)  Motley  v.  Manuf.    Ins.   Co.  29 

Allen  r.  Mut  Ins.  Co.  2  Md.  111.  Maine,  837 ;  Carpenter  v,  l^vidence 

(n)  Strong  v.  Manufacturers  Ins.  Co.  Ins.  Co.  16  Pet  495;  Wilson  v.  Hill,  8 

10  Pick.  40 ;  Miltenberger  o.  Beacom,  Met.  66 ;  Macomber  o.  Cambridge  Ins. 

9  Barr,  199.  Co.  8  Cash.  188. 

(q)  Jackson  o.  Mass.  Ins.  Co.  28  Pick.  (s)  See  Smith  v.  Ins.  Co.  17  Feniu 

422;  Traders    Ins.  Co.  v.  Robert,   9  State,  260. 
Wend.  404, 17  id.  681. 
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thrown  some  doubt  upon  it.  They  favor  the  doctrine,  that 
where  the  mortgagee  effects  the  insurance,  and  there  is  no 
reference  therein  to  the  mortgagor,  and  the  mortgagee  him- 
self pays  the  premium,  there  is  no  privity  of  contract  be- 
tween the  insurers  and  the  mortgagor,  but  the  contract 
between  the  insurers  and  the  mortgagee  is  an  independent 
one;  and  therefore  the  mortgagee  may  recover  his  whole 
insurance  from  the  insurers,  and  hold  his  whole  claim  against 
the  mortgagor  and  his  remaining  security  for  his  own  ben- 
efit. (0 

(<)  It  was  luld  in  White  t^.  Brown,  2  of  the  mortgagee  debt ;  it  is  not  a  pay 
Gush.  412,  that  if  a  mortgagee,  in  pos-  ment,  in  whole  or  in  part ;  but  lie  has 
session  for  condition  broken,  insure  Iiis  still  a  right  to  recoYer  his  whole  debt 
interest  in  the  premises  without  any  of  the  mortgagor.  And  so,  on  the 
agreement  therefor  between  him  and  other  hand,  when  the  debt  is  thus  paid 
the  mortgagor,  and  a  loss  occurs,  by  the  debtor,  the  money  is  not,  in  law 
which  is  paid  to  the  mortgagee,  the  or  equity,  the  money  of  tlie  insurer, 
mortgagor,  on  a  bill  to  redeem  and  an  who  has  thus  paid  the  loss  or  money 
account  stated  for  the  purpose,  is  not  paid  to  his  use.  The  court,  in  a  note, 
entitled  to  have  the  amount  of  such  cite  the  case  of  Dobson  v.  Land,  8 
loss  deducted  from  the  mortgagee's  Hare,  216,  reviewed  in  13  Law  Re- 
charges from  repairs.  Tliere  is  no  porter,  247 :  "  The  question  there  was 
privity  in  law  or  fact  between  the  mort-  upon  the  branch  of  the  proposition, 
gagor  and  the  mortgagee  in  the  con-  whether  a  mortgagee  in  possession,  on 
tract  of  insurance,  and  if  the  mort-  stating  his  account  under  a  bill  to  re> 
gagee  gets  his  interest  insured,  and  re-  deem,  had  a  right  to  charge  premiumi 
ceives  the  amount  of  his  insurance  of  insurances  obtained  by  himself  on 
under  his  policy,  it  does  not  affect  his  buildings  constituting  part  of  the  mort- 
claiui  against  the  mortgagor.  The  gaged  property,  and  add  tlie  same  to 
two  claims  are  wholly  distinct  and  in-  the  principal  and  interest  of  his  debt ; 
dependent.  See  also  Suffolk  Ins.  Co.  and  it  was  decided  that  he  could  not. 
V.  Boyden,  9  Allen,  123,  and  Davis  v.  It  was  conceded,  that  this  involved  the 
Quiney  Ins.  Co.  10  Alien,  113 ;  Cush-  correlative  proposition,  that  if  the 
ing  V.Thompson,  34  Maine,  496.  InKinff  mortgagee  had  received  any  sum  by 
V.  State  Ins.  Co.  7  Cush.  1,  it  was  he/a,  way  of  loss  on  such  policies,  he  would 
that  a  mortgagee,  who,  at  bis  own  ex-  be  under  no  obligation  in  equity  to 
pense,  insures  his  interest  in  the  prop-  credit  it  to  the  mortgagor,  or  be  respon- 
erty  mortgaged  against  loss  by  fire,  sible  to  him  for  it."  See  Morrison  v. 
without  particuhu-ly  describing  the  nat-  Tenn.  Ins.  Co.  18  Misso.  262.  In  Penn- 
lire  of  his  interest,  is  entitled,  in  case  sylvania  it  is  keld,  that  where  tlie 
of  loss  by  Are  before  payment  of  the  mortgagee  insures  the  debt,  the  nnder- 
mortgage  debt,  to  recover  the  amount  writer,  having  paid  the  mortgage  debt, 
of  the  loss  from  the  insurers  to  Ids  own  is  entitled  to  have  recourse  to  the  mort- 
use,  without  first  assigning  his  mort-  gaged  property  and  to  a  cession  of  tlie 
gage,  or  any  part  thereof,  to  them.  In  security.  Smith  v.  Columbia  Ins.  Co. 
an  elaborate  opinion,  the  court  main-  17  Penn.  State,  268 ;  Insurance  Co.  v. 
tain  that,  notwithstanding  respectable  Updegraff,  21  id.  513.  The  right  of 
authorities  to  the  contrary,  when  a  the  insurers  to  subrogation,  where  they 
mortgai^e  causes  insurance  to  be  made  pay  the  ilebt,  is  sustained  in  ^tna  In- 
fer his  own  benefit,  paying  the  pre-  snrance  Co.  v.  Tyler,  16  Wend.  386, 
mium  from  his  own  funds,  in  case  a  897,  per  ^Fa/irorf A,  Chancellor.  SeeCaN 
loss  occurs  before  his  debt  is  paid,  he  penter  v.  Providence  Washington  Ins. 
has  a  right  to  recover  the  total  loss  for  Co.  16  Pet.  495,  501.  It  seems  to  have 
his  own  benefit ;  that  he  is  not  bound  been  allowed  by  the  old  French  law, 
to  account  to  the  mortgagor  for  any  and  its  justice  has  been  approved  in 
part  of  the  money  so  recovered,  as  part  Eughmd.    Quebec  Ina.  Co.  v.  St.  Loaia, 
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*  There  is  anthonty,  strengthened  as  we  think  by  *  441 
reason^  that  where  a  mortgagor  is  bound  by  the  mort- 
gage contract  to  keep  the  premises  insured,  for  the  benefit 
of  the  mortgagee,  and  does  in  fact  keep  them  insured  by  a 
policy  which  contains  no  statement  that  the  mortgagee  has 
any  interest  therein,  the  mortgagee  nevertheless  has  an  equi- 
table interest  in,  or  even  a  lien  upon,  the  proceeds  of  the 
policy,  which  a  court  of  equity  will  enforce  for  his  benefit,  (u) 

One  who  has  an  interest  in  a  building  only  as  a  tenant  for 
years,  or  from  year  to  year,  can  insure  only  that  interest ; 
and  whatever  he  insures,  he  would  recover,  not  the  value  of 
the  whole  property,  but  only  the  value  of  his  interest,  (i;) 
A  trustee,  an  agent,  or  a  consignee,  is  generally  under  no 
obligation  to  insure  against  fire ;  but  may  do  so  at  his  discre 
tion.  (f^)    If  policies  provide  that  property  held  only  in 
trust,  or  on  commission,  must  be  so  stated  and  insured,  such 
a  provision  may  be  extended  by  its  own  terms,  and 
otherwise  perhaps  by  construction,  *  to  include  every  *  442 
thing  in  which  fche  insured  has  but  a  qualified  interest, 
^  the  ownership  being  in  another  person,  (a?) 

If  a  consignee  insures  against  fire,  in  his  oym.  name,  goods 
in  his  possession  to  their  full  value,  there  is  good  reason  as 
well  as  authority  for  saying,  that  he  will  be  regarded  as  hav- 
ing an  implied  authority  to  insure  them  for- the  benefit  of  the 
owner,  and  he  will  recover  their  full  value  for  his  own  ben- 
efit, as  far  as  his  own  interest  extends,  and  beyond  that  foi 
the  benefit  of  the  owner,  (y)     At  the  same  time,  the  inten- 

7  Moore,  P.  C.  286, 22  Eng.  L.  &  Eq.  7S.  company,  will  enable  the  mortgagee  to 
8ee  also  a  case  strongly  asserting  the  sue  on  the  policy  in  his  own  name, 
right  of  subrogation  of  the  insurers,  Barrett  r.  Union  Ins.  Co.  7  Cush.  176. 
Home  Ins.  Co.  9.  Western  Trans.  Co.  (r)  Niblo  v.  North  American  Ins.  Co. 
4  Rob.  '2&7,  1  Sandf.  661.  If  the  tenant  owns  the 
(u)  Tliomas  o.  Vonkapff,  6  Gill  ft  J.  building,  and  not  the  land  under  it> 
872 ;  Vernon  v.  Smith,  6  B.  ft  Aid.  1.  with  the  right  of  remoying  the  build- 
But  if  tliere  is  no  obligation  on  the  ing,  he  may  recover  the  value  of  the 
Ert  of  the  mortgagor  to  insure  for  the  building,  if  insured  to  that  extent 
neflt  of  the  mortgagee,  the  latter  I^aurent  v.  Chatham  Ins.  Co.  1  Hall,  41. 
has  no  equitable  lien  upon  the  prop-  See  Fletcher  r.  Commonwealth  Ins. 
erty.  Carter  t;.  Hockett,  8  Paige,  487.  Co.  18  Pick.  419. 
See  Columbia  Ins.  Co.  v.  Lawrence,  10  {w)  Lucena  v,  CrauAird,  8  B.  &  P. 
Pet.  607,  612;  McDonald  v.  Black,  20  96;  De  Forest  v,  Fulton  Fire  Ins.  Co. 
Ohio,  198.    It  seems  that  an  order  in-  1  Hall,  108. 

dorsed  by  the  insured  on  a  policy  is-  (r)  Turner  t%  Stetts,    28  Ala.  420. 

sued  by  a  mutual  insuimnce  company  See  also,  Stilwell  v.  Staples,  6  Duer, 

**  to  pay  the  within,  in  case  of  loss,"  68,  19  N.  Y.  401. 

lo  a  mortgageei  and  assented  to  by  the  (y)  ^  Forest  o.  Fulton  Ins.  Co.  1 
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lion  of  the  parties  operates  upon  the  construction  of  a  fire 
policy,  much  as  it  does  upon  that  of  a  marine  policy ;  there 
fore,  if  a  fair  and  reasonable  construction  of  the  words  and 
facts  in  the  case,  leads  to  the  conclusion  that  it  was  not  the 
intention  of  the  parties  to  insure  more  than  the  consignee's 
interest,  no  more  than  that  will  be  recovered,  (z) 

It  is  now  common  for  a  commission-merchant  to  cover  by 
a  policy,  taken  out  in  his  own  name,  all  the  goods  of  his 
various  consignors,  (a)  And  it  has  been  held,  that  the 
phrase  *'  goods  held  on  commission,"  has  a  similar  efiPect  with 
the  phrase  ^^for  whom  it  may  concern/'  in  marine  poli- 
cies. (6) 
•  448  *  A  person  having  a  lien  on  buildings  under  a  State 
lien  law  has  an  insurable  interest  in  the  buildings.  (<;) 

Any  bailee  having  any  legal  or  equitable  interest  in  the 
goods,  may  insure  that  interest.  Hence  a  common  carrier, 
who  has  a  lien  on  the  goods  for  his  compensation,  and  also 
insures  them  himself  to  a  considerable  extent,  may  insure  his 
interest,  (d)    We  should  doubt,  however,  whether  he  would 

Hall,  84, 116;  Siter  v.  Mom,  18  Penn.  These  terms  in  the  policy  will  not,  in 

State.  220 ;   Goodall  v.  New  England  general,  dispense  with  this  eridenoe. 

Ins.  Co.  6  Foster,  169,  186.  And  where  the  party  claiming  the  ben- 

(z)  Parks  v.  Gen.  Interest  Ass.  Co.  5  efit  cannot  show  that  he  caused  or  di- 

Pick.   84.     An   insurance  upon  mer-  rected  the  insurance  to  be  effected,  it 

chandise  in  a  warehouse,  "  for  account  will  not  serve  him  to  rest  upon  somt 

of  whom    it  may  concern,"  protects  supposed    secret    intention  not  manl 

only  such  interests  as  were  intended  to  fested  by  a  single  word  or  act,  at  the 

be  insured  at  the  time  of  effecting  the  time  of  the  transaction,  to  marl^  iti 

insurance.    Steele  v.  Insurance  Co.  17  character,  and  indicate  the  person  or 

Penn.  State,  2U0,  298.    Lewis,  J. :  "  All  interest  intended  to  be  insured.    That 

ttie  authorities  go  to  show,  that  the  in-  which  is  not  manifested  by  evidence, 

tention  of  the  party  effecting  an  insur-  is  to  be  treated  as  having  no  existence, 

auce,  at  the  time  of  doing  so,  ought  to  Tlie  nature  of  the  transaction  must  be 

lead  and  govern  the  future  use  of  it,  fixed  at  the  time  of  insurance,  and 

and  that  no  one  can,  by  any  subse-  cannot  be  changed  by  subsequent  eon- 

quent  act,  entitle  himself  to  the  benefit  sent  of  the  insured,  without  the  an- 

of  it,  withoat  showing  that  his  interest  thority  of  the  underwriters.    If  this 

was  intended  to  be  embraced   by  it  were  not  law,  all  the  mischiefs  arising 

when  it  was  made.    This  rule  has  es-  from  gambling  policies  might  ensue, 

pecial  application  to  insurances  made  See  also  Brichta  v,  Kew  York  In's.  Co. 

'  for   account  of    whom  it  may  con-  2  Hall,  872. 

cern ; '  and  where  these  terms  are  used        (a)  MiUaudon  v.  Atlantic  Ins.  Co.  8 

in  the  policy,  it  is  not  sufficient  for  the  La.  667. 

f>arty  who  claims  the  benefit  of  the        (h)  De  Forest  v,  Fulton  Ins.  Co.  1 

nsurance,  to  show  merely  that  he  is  Hall,  124. 

the  owner  of,  or  has  an  insurable  in-        (c)  Franklin  Ins.  Co.  o.  Coates,  14 

terest  in,  the  goods.    He  must  show  Md.  286. 

that  he  caused  the  insurance  to  be  ef-        {d)  In  Crowley  o.  Cohen,  8  B.  &  Ad. 

fected  for  his  benefit,  or  that  it  was  in-  478,  it  was  htld^  that  an  insurance  "on 

tended,  at  the  time,  for  his  security,  goods"  was  sufficient  tocorer  the  in* 
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be  held  to  have  the  implied  authority  of  a  eonsignee)  which, 
as  we  have  seen,  is  to  insure  the  whole  value  and  recover  it 
for  the  owner.  StUl,  this  authority  might  be  given  him  by 
ratification,  if  it  was  his  intention  to  insure  as  agent  of  the 
owner.  And  if  the  principle  applied  to  marine  policies 
should  be  held  applicable  to  fire  policies  (and  we  know  no 
reason  why  it  should  not  be),  this  ratification  might  be  made 
after  the  loss.  («) 

The  rule  of  delectus  personarum^  and  the  right  of  insurers 
to  choose  whom  they  will  insure,  and  therefore  to  know  whom 
they  insure,  applies  to  fire  policies  in  the  same  way  that  it 
applies  to  marine  policies  ;  (/)  and  so  do  the  general  prin- 
ciples and  rules  which  determine  agency,  authority,  and  ratifi- 
cation, (jg) 

There  is,  however,  one  important  difference,  arising  from 
the  provision  in  many  of  our  fire  policies,  which  is  indeed 
required  by  some  of  the  charters  of  the  companies,  by  force 
of  which  the  company  has  a  lien  to  the  amount  of  the  pre- 
mium note  on  all  the  property  insured.  It  is  obvious,  that,  in 
all  such  cases,  it  would  be  a  misrepresentation  or  a  conceal 
ment  discharging  the  insurers,  if  the  insurers  were  not  in- 
formed of  any  previous  liens  or  incumbrances  by  mortgage  or 
otherwise,  which  would  encumber  or  prevent  the  lieu  to 
which  the  insurers  are  entitled.  (V) 


•SECTION  in.  •444 

OF  THE  BISK  ASSUMED  BY  THE  INSUBEBS. 

It  seems  to  be  held,  that  the  policy  fails  to  attach,  not  only 
if  the  property  does  not  exist  at  the  time  of  the  insurance, 
or  if  it  is  then  on  fire,  but  also  if  it  is  at  that  time  exposed  to 

tereBt  of  carriers  in  the  property  nn-  68 ;  Miltenberger  v.  Beacom,  9  Bur, 

der  their  charge,  and  that  their  par-  198. 

ticnlar  interest  need  not  he  specified.  ( /)  See  Catlett  v.  Pacific  Ins.  Co.  1 

Van  Natta  v.  if  utual  Ins.  Co.  2  Sandf.  Paine,  C.  C.  616 ;  Leathers  v.  Farmers 

490;  Chase  v.  Washington  Ins.  Co.  12  Ins.  Co.  4  Foster,  259;  Foster  r.  U.  S 

Barb.  595.  Ins.  11  Pick.  85.     See  ant^.,  p.  856. 

(e)  Dnrand  v.  Thouron,  1  Port.  Ala.  \g)  See  Alliance  Ins.  Co.  v.  La.  Ins. 

288 ;  Watkins  v.  Durand,  id.  251 ;  I>e  Co.  8  La.  1,  and  cases  supra,  n.  (e). 

BoUd  o.  Pennsjlrania  Ins.  Co.  4  Whart.  (k)  See  tupra,  p.  482,  n.  [k), 
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a  neax  and  dangerous  fire,  (t)  The  reason  given  for  this  is, 
that  the  contract  of  insurance  is  founded  on  the  assumption, 
that  when  the  policy  attaches  the  property  it  is  not  exposed 
to  an  extraordinary  peril.  But  where  no  such  circumstances 
exist,  and  there  is  no  fraudulent  misrepresention  or  conceal- 
ment, a  policy  against  fire  may  be  made  by  its  date  to  have, 
without  the  phrase  ^^  lost  or  not  lost,"  a  retrospective  oper- 
ation ;  if  this  be  the  intention  of  the  parties.  (/) 

Fire  poUcies  of  course  insure  against  fire,  and  nothing  but 
fire ;  but  it  may  sometimes  be  a  very  difiBcult  question, 
whether  a  loss  for  which  payment  is  demanded  was  a  loss 
under  the  policy.  This  question  is  twofold.  First,  What  is 
fire  ?  and,  secondly,  How  far  does  the  insurance  against  fire 
cover  the  consequences  of  a  fire,  although  the  property  lost 
or  injured  was  not  itself  reached  or  touched  by  the  fire  ? 

A.  —  What  i»  Fire  t 

This  is  a  difiScult  question  even  in  a  scientific  point  of 
view  ;  or  rather,  science  acknowledges  no  such  thing  as  fire. 
But  by  fire,  in  the  common  use  of  the  word,  is  probably 
meant  fiame.  Flame,  however,  is  only  hydrogen-gas  heated 
to  redness,  or  whiteness.  We  do  not,  however,  call  a  cannon- 
ball,  heated  to  redness,  or  even  to  whiteness,  fire ;  and  yet  it 
cannot  be  doubted,  that  if  red-hot  iron,  or  any  substance 

*  445  sufficiently  heated,  coming  *  in  contact  with  property 

insured,  injured  it  by  heat,  in  a  certain  way,  this  would 
be  a  loss  under  a  policy  against  fire.  But  this  injury  must 
reach  a  certain  extent  to  come  under  the  policy.  Perhaps  a 
rule  which  has  been  applied  in  the  trial  of  persons  charged 
with  arson,  might  be  found  applicable  here.  If  a  person 
charged  with  this  crime  were  proved  to  have  put  kindlings 
upon  a  floor,  and  set  fire  to  them,  with  a  purpose  of  bui-ning 
a  house,  and  the  fire  was  extinguished  or  burnt  out  without 
affecting  the  floor,  the  crime  would  be  only  attempted  and 
not  committed.     But  what  operation  of  the  fire  upon  the 

(i)  BAbcock  r.  Montgomery  Co.  Ina.    486.     See  also  BenUey  v,  Columbit 
Co.  6  Barb.  637,  643,  4  C(»m8t.  826;    Ins.  Co.  17  N.  Y.  421. 
Austin  V.  Drew,  4  Camp.  800, 6  Taunt.        (j)  Hallock  v,  lua.  Co.  2  Dutoh.  268. 
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floor  would  suffice  to  constitute  the  crime  ?  It  has  been  saidi 
that  the  floor  must  be  charred,  or,  in  other  words,  the  surface 
of  the  floor  must  be  changed  by  heat  from  the  condition  of 
wood  into  that  of  charcoal.  Such  a  rule  would  meet  cases 
which  sometimes  arise  in  respect  to  property  insured.  It 
would  be  equivalent  to  this:  that  insurers  against  fire  are 
not  liable  unless  there  be  ignition  or  combustion.  It  is  cer- 
tain that  very  great  injury  may  be  caused  by  fire,  without 
either  ignition  or  combustion.  In  one  case,  a  sugar-house, 
with  its  contents,  was  insured  against  fire,  and  in  each  story 
sugar  in  a  certain  state  of  preparation  was  deposited,  for  the 
purpose  of  being  refined,  and  for  this  purpose  a  certain  de- 
gree of  heat  was  necessary.  To  obtain  this  there  was  a 
chimney  running  up  through  the  whole  building,  with  a  reg- 
ister in  it  on  each  story,  whereby  more  or  less  beat  could  be 
introduced  at  pleasure  into  the  rooms.  At  the  top  of  the 
chimney  was  a  register,  which  was  closed  at  night,  that  the 
heat  might  be  retained  in  the  building.  This  register  was, 
by  the  negligence  of  a  servant,  left  shut  one  morning  when 
the  fires  were  lighted ;  and  consequently  the  smoke  and  heat 
were  forced  into  the  rooms  where  the  sugars  were  drying, 
and  they  were  very  much  injured  thereby.  Held,  that  the 
insurers  were  not  liable,  (i)  But  if  there  is  an  extraordinary 
fire,  the  insurers  are  clearly  liable  for  the  direct  effects  of  it, 
as  where  furniture  or  pictures  are  injured  by  the  heat, 
although  they  do  not  actually  ignite.  (I)  Where  there  was 
insurance  on  a  theatre,  ^*  not  to  cover  any  loss  or  damage  by 
fire  which  may  originate  in  the  theatre  proper,"  and  a  fire 
outside  the  building  heated  the  wall  so  much  as  to  cause  the 
interior  to  burn,  the  insurers  were  held.  (//) 

*  It  was  formerly  supposed  that  lightning  was  fire  ;  *  446 
and  then  all  injuries  by  lightning  might  be  regarded  as 
injuries  by  fire.  Now  it  is  known,  as  a  matter  of  science,  that 
lightning  is  not  fire,  and  that  the  light  or  fiash  of  liglitning 
arises  from  the  shock  upon  the  air.  But  the  same  shock  pro- 
duces great  heat,  wherever  it  falls ;  and  therefore  a  house 

{k)  Austin  o.  l>rew,  4  Camp.  860,    676.    See  also  Scripture  v.  Lowell  Init 
.  426,2  M  ' ~ 


Holt,  N.  F.  126, 6  Taunt.  426, 2  Marsh.    Co.  10  Cush.  856. 
)0.  (//)  Sohi 

(/)  Case  V,  Hartford  Ins.  Co.  13  UL    Allen,  886. 


180.  _       _  _  W  Sohier  v,  Norwich  Ins.  Co.  11 

Allen, 
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struck  by  lightning  is  frequently  set  on  fire.  If,  however,  a 
house  be  destroyed  by  lightning,  but  without  ignition,  insur- 
ers against  fire  are  not  liable  ;  (m)  nor  if  a  house  falls  and 
becomes  mere  rubbish,  and  then  takes  fire  and  burns  up.  (mni) 
A  similar  question  has  arisen  in  cases  of  explosion.  Here 
it  seems  to  be  settled  by  authority,  that  if  the  explosion  be 
caused  by  gunpowder,  it  is  a  loss  by  fire ;  (n)  and  the  same 
rule  would  undoubtedly  be  applied  if  the  explosion  were 
caused  by  the  burning  of  saltpetre  or  any  other  combustible 
substance.  But  a  yiolent  explosion  may  injure  things  at  a 
considerable  distance,  by  the  mere  shock  ;  and  this  would  not 
be  injury  by  fire.  Thus,  where  the  damage  was  caused  by 
the  explosion  of  a  powder-magazine  a  mile  distant,  the 
insurers  were  not  held,  (^nn)  And  where  a  warehouse  was 
insured  against  fire  with  an  exception  of  explosion,  and  an 
explosion  took  place  in  a  neighboring  building  which  set  it 
on  fire,  from  which  the  insured  building  caught  and  was 
destroyed,  the  insurers  were  held  not  liable,  the  rule  of 
cai^a  proxima  nan  remota  not  applying,  (no^  The  explosion 
of  a  steam-boiler  is  not  a  loss  by  fire.  (^)  The  distinction 
taken  is  this  ;  that  gunpowder  explodes  by  combustion,  and 
steam  by  expansion  without  combustion. 

B.  —  Of  the  lAahility  of  In%urer%  for  the  Con%eque7iee8  of  Fire. 

The  universal  rule  of  contracts,  cama  proxima  non  remota 
epectatur^  applies  also  to  insurance  against  fire.  But  both 
usage  and  law  give  a  very  liberal  construction  in  favor  of  the 
assured  under  fire  policies.  Thus,  one  of  the  most  common 
grounds  for  a  claim  upon  insurers  against  fires,  is  for  injury 
caused  by  the  water  used  to  extinguish  the  fire.  This  would 
probably  be  confined,  nearly  if  not  altogether,  to  goods  within 
the  building  which  was  on  fire.  We  doubt,  however,  if 
there  is  any  other  exception.    Thus,  if  a  large  building,  of 

(m)    Babcock    v,    Montgomery  Co.  Co.  It  Pet.  218,  225 ;  Grim  t,  Fhcenix 

Ins.  Co.  6  Barb.  687,  4  Comst.  826 ;  Ins.  Co.  18  Johns.  451. 

Kenniston  v.  Mer.  Co.  Ins.  Co.  14  N.  {nn)   Everett  v.  London  Assaranoe 

H.  841.  Co.  19  C.  B.  (N.  8.)  126. 

{mm)  Nave  v.  Home   Ins.    Co.    87  {no)  7  Wallace,  44. 

Mo.  430.  (o)  MUlaudon  v.N.  0  Lu.  Co.  4  Ia 

(n).  Scripture  v.  Lowell  Ins.  Co.  10  An.  15. 
Cush.  856;  Waters  r.  Merchants  Ins. 
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many  stories,  were  filled  throughout  with  goods,  and  the 
building  or  the  goods  were  under  such  insurance,  and  a  fire 
took  place  in  any  part  of  the  building,  all  the  goods  within 
that  building  which  were  injured  by  the  water  used 
by  the  firemen,  must  be  paid  for.  *  We  have  never  •  447 
known  an  instance  in  which  the  question  has  been 
raised  in  regard  to  the  necessity  or  expediency  of  iising  so 
much  water,  or  as  to  the  unskilfulness  of  the  firemen.  Nor 
should  we  indeed  confine  this  absolutely  to  goods  within  the 
building.  If  a  building  not  insured  were  on  fire,  and  a  con* 
tiguous  or  a  very  near  building  were  in  real  danger,  and,  to 
avert  this,  efforts  were  made  to  wet  the  outside  of  the  endan- 
gered  buUding,  and  goods  insured  within  this  building  are  hurt 
by  this  water,  we  believe  the  injury  would  be  regarded  as  a  loss 
within  the  policy.  (^)  So  it  might  be,  if  damage  was  done 
to  goods  in  a  building  not  on  fire  by  leakage  from  the  hose 
carried  through  the  building  to  extinguish  a  fire  in  an  adjoinii^ 
building.  K,  however,  there  were  no  fire  anywhere,  and  water 
were  thrown,  in  the  erroneous  belief  that  there  was  a  fire,  a 
different  question  would  arise ;  and  we  should  say  that  the 
insurers  would  not  be  liable. 

Policies  of  insurance  on  goods  against  fire,  sometimes  re- 
quire that  the  insured  shall  employ  all  possible  diligence  to 
save  or  remove  their  goods ;  but  such  a  provision  would  be 
only  a  confirmation  of  the  obligation  which  the  law  and  pub- 
lic policy  impose  upon  the  insured.  Hence,  injury  to  or  loss 
of  goods  which  was  caused  by  their  removal  from  the  danger 
of  fire,  is  a  common  ground  for  a  claim  under  a  fire  pol- 
icy. CpP^  ^"^  there  must  be  a  reasonable  application  of 
this  rule ;  the  goods  must  be  removed  from  immediate  dan- 
ger, and  not  because  of  some  fear  of  a  possible  or  remote 
danger.    And  if  the  loss  or  injuiy  could  be  attributed  to  the 

(p)  Case  V.  Hartford  Ixu,  Co.  18  UL  {pp)  Inturen  were  held  for  a  loea  hy 

680;  Hillier  v.  Alleghany  Co.  Ins.  Co.  larceny,  In  Witfaerell  v.  Maine  Ins.  Co 

8  Barr,  470 ;  Agnew  v,  Ins.  Co.  7  Am.  49  Me.  200.    See  also,  where  the  in* 

Iaw    Reg.    168;   Bahcock    v.    Mont^  surers  were  hdd  for  a  loss  on  goods 

ffomery  Co.    Int.  Co.   6  Barb.  687 ;  removed  from  imminent  peril,  although 

Scripture  v.  Lowell  Ins.  Co.  10  Cush.  the  store  from  which  they  were  re- 

866,  per  Cuahinqy  J. ;  Lewis  v.  Spring-  mored  was  never  reached  by  the  flret, 

field  Ins.  Co.  id  Gray,  169 ;  Whitehurst  White  v.  Republic  Ins.  Co.  67  Me.  9L 
•.  Fayetterille  Int.  Co.  6  Jones,  862. 
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want  of  even  so  much  care  as  could  be  given  under  such  cir 
cumstances,  the  negligence,  and  not  the  fire,  would  be  regarded 
as  the  proximate  cause,  and  the  insurers  would  not  be  lia* 
ble.  Qq)  Insurers  are  liable  for  the  loss  caused  by  the  blow 
ing  up  of  buildings  to  arrest  the  progress  of  a  fire, 
•448  *  when  that  precaution  was  justified  by  the  circum- 
stances, (r)  And  this  was  held,  where  a  house  on 
fire  was  blown  up  by  gunpowder,  and  the  poUcy  provided 
that  tbe  insurers  should  not  be  liable  for  a  loss  from  the  ex- 
plosion of  gunpowder ;  because  this  provision  was  held  to 
exclude  only  fire  originating  from  an  explosion  of  gun- 
powder, (t)  But  in  another  case,  where  the  policy  excluded  * 
any  loss  occasioned  by  the  explosion  of  a  steam-boiler,  and 
by  reason  of  such  explosion  the  building  was  set  on  fire,  the 
insurers  were  held  not  liable,  although  the  fire  was  the  prox- 
imate cause  of  the  loss ;  because  the  loss  was  directly  and 
whoUy  occasioned  by  the  explosion,  (f) 

We  are  not  aware  that  general  average  claims  or  provisions 
are  ever  inserted  in  American  fire  policies,  although  they  are 
said  to  be  in  English  policies ;  but  the  principle  of  general 
average  may  have  some  application  in  this  country.  In  one 
cajse  where  insurance  was  effected  on  a  stock  of  goods  in  a 
certain  store,  and,  an  adjoining  store  being  on  fire,  the  in- 
sured, with  the  consent  of  the  president  of  the  insurance 
company,  bought  some  blankets  and  spread  them  on  the  out- 
side of  the  store  where  it  was  exposed  to  the  flames,  the 
building  wa3  saved,  but  the  blankets  were  ruined.  The 
assured  claimed  to  recover  the  entire  expense.  The  com- 
pany contended,  that  if  liable  at  all,  it  was  only  for  the  pro- 
portion which  they  had  at  risk  upon  the  policy,  taken  in 
connection  with  the  store,  of  which  the  plaintiffs  had  a  lease 
for  ten  years,  and  the  value  of  the  stock  over  and  above  the 

{q)  See  Case  v.  Hartford  Ins.  Co.  18  Wend.    867 ;    Pente   v,  Heceiyers   of 

ni.  676;  Babcock  v.  Montj^mery  Co.  ^tna  Fire  Ins.  Co.  8  £dw.  Ch.  841,  9 

Ins.  Co.  6  Barb.  640 ;  Hillier  t^.  Alle-  Paige,  66S ;  Gordon  v.  Rimmington,  1 

ghany  Co.  Ins.  Co.  8  Barr,  470 ;  Agnew  Camp.  128. 

t>.  Ins.  Co.  7  Am.  Law  Reg.  168,  af-  («)  Greenwald  v.  Ins.  Co.  7  Am.  Law 

firmed  Independent  Ins.  Co.  v.  Agnew,  Reg.  282.    The  clause  was  constraed 

84  Penn.  State,  96 ;  Tilton  v.  Hamilton  to  mean  ''fire  originating  from  an  ex* 

Ins.  Co.  1  BoBW.  367 ;  Webb  v.  Pro-  plosion  of  gunpowder." 

tection  Ins.  Co.  14  Misso.  8.  (/)  St.  John  v.  American  Ins.  Co.  1 

(r)  City  Fire  Ins   Co.  v.  Corlies,  21  Duer,  871, 1  Kern.  616. 
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sum  insured  upon  it ;  and  the  court  held  that  they  were  onl  j 
liable  for  this  amount,  (u) 

It  is  common  for  policies  against  fire  to  provide  that  the 
insurers  may  elect  either  to  pay  for  damages  in  money  or  to 
repair  or  rebuild.  And  it  has  been  held  that  if  insurers 
under  this  provision  elect  to  rebuild,  this  converts  the  con* 
tract  of  insurance  into  a  building  contract ;  and  if  then  they 
do  not  rebuild,  the  damages  for  their  failure  are  not  limited 
by  the  amount  insured,  but  must  be  the  sum  required  to  erect 
a  building  of  equal  value  vith^at  insured,  (uu) 

C.  —  Of  a  Loss  caused  ht/  the  Negligence  of  the  Insured. 

There  is  this  difference  between  marine  policies  and  fire 
policies.  The  perils  against  which  marine  policies  in- 
sure are  generally,  *  although  not  always,  such  as  could  *  449 
not  be  averted  by  any  care  or  skill  which  could  reason- 
ably be  demanded ;  whereas,  the  great  majority  of  fires  are 
caused  by  the  negligence  of  somebody,  and  very  commonly 
by  the  negligence  of  some  of  the  family  or  servants  of  the 
insured.  It  is  to  guard  against  this  very  risk,  that  fire  poli- 
cies are  made  ;  and  it  has  been  held,  that  insurers  are  liable 
for  a  fire  caused  not  only  by  persons  employed  by  the  in- 
■ured,  but  by  his  own  negligence,  (t;)    In  either  case  the 

(tt)  Welles  V,  Boeton  Ins.  Co.  6  Pick,  is  a  distinction  between  the  negligence 

182.    It  was  also  contended,  that  the  of  servants  and  strangers,  and  that  of 

property  in  the   neighborhood  ought  the  assured  himself.    We  do  not  see 

also  to  contribute ;  but  the  court  held^  any  ground  for  such  a  distinction,  and 

that  the  contribution  must  be  limited  are  of  opinion  that,  in  the  absence  of  all 

to  the  building  and  the  property  therein  fraud,  the  proximate  cause  of  the  loss 

immediately  saved.  only  is  to  be  looked  to."    This  doctrine 

(uu)  Morrell  v,  Irving  Ins.  Co.  88  N.  is  now  well-settled  law  in  this  country. 

T.  429 ;  Beals  v.  Home  Ins.  Co.  86  N.  Patapsco  Ins.  Co.  v.  Coulter,  8  Pet. 

Y.  622.  222 ;  Columbia  Ins.  Co.  v.  Lawrence, 

(v)  In  Shaw  v.  Bobberds,  6  A.  &  E-  10  Pet.  617,  618;  Waters  v.  Merchanu 
76,  88,  Lord  DenmWy  C.  J.  said :  "  One  Ins.  Co.  11  id.  218,  226 ;  Perrin  v.  Pro- 
argument  more  remains  to  be  noticed,  tection  Ins.  Co.  11  Ohio,  147,  over- 
vis.,  that  the  loss  here  arose  from  the  ruling  Lodwioks  v.  Ohio  Ins.  Co.  6  id. 
plaintiff's  own  negligent  act  in  allowing  488;  St.  Louis  Ins.  Co.  v.  Glasgow,  8 
Uie  kiln  to  be  used  for  a  purpose  to  Misso.  718;  Mathews  v.  Howard  Ins. 
which  it  was  not  adapted.  There  is  Co.  18  Barb.  284,  overruling  Grim  v. 
DO  doubt  that  one  of  the  objects  of  in-  Phoenix  Ins.  Co.  18  Johns.  451 ;  Hynds 
surance  against  fire,  is  to  guard  against  v.  Schenectady  Co.  Ins.  Co.  16  Barb, 
the  negligence  of  servants  and  others ;  119 ;  St.  John  v.  American  Ins.  Co.  1 
and,  therefore,  the  simple  fact  of  negli*  Duer,  871 ;  Gates  v.  Madison  Co.  Ina 
Sence  has  never  been  held  to  constitute  Co.  1  Seld.  469 ;  Copeland  e.  New  £n^ 
a  defence.    But  it  is  argued  that  there  land  Ins.  Co.  2  Met.  482 ;  Butman  «i 
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fire  would  be  regarded  as  the  proximate  cause  of  the  loss, 
and  the  negligence  as  the  remote  cause*  It  may  be  said, 
therefore,  that  the  negligence  of  the  insured,  which  is  but 
an  imperfect  ground  of  defence,  even  in  marine  policies,  is 
almost  none  in  fire  policies.  In  a  case  in  Massachusetts,  the 
insurers  admitted  the  loss,  and  that  a  fraudulent  design  to 
set  fire  to  the  building  was  not  imputed  to  the  plaintiff,  and 
offered  to  show  that  the  building  insured  was  destroyed 
through  the  gross  negligence  and  carelessness  of  the  plaintiff, 
and  through  his  gross  misconduct.  The  court  below  ruled, 
that  evidence  to  prove  such  facts  was  not  material ;  but  the 
Supreme  Court,  declaring  that  they  could  not  say  that  negli 
gence  could  not  be  such  as  to  discharge  the  insurers,  ordered 
a  new  trial.  But  the  court,  in  their  decision,  sq  described 
the  negligence  which  alone  would  have  this  effect,  that  there 
was  no  new  trial;  the  insurers  paying  the  loss,  with  some 
abatement,  (w) 


•450  •SECTION    IV. 

OF  ALIENATION. 

It  is  quite  certain,  that  policies  against  fire  are  contracts 
only  between  the  insured  and  the  insurer,  and  do  not  pass  to 
any  other  party  without  the  consent  of  the  insurers,  (x)  If, 
therefore,  before  the  loss  occurs,  the  insured  alienates  the 
whole  of  his  interest  in  the  property,  he  loses  nothing  by  the 
fire,  and  has  no  claim  for  any  loss,  (y)  And  if  he  alienates 
only  a  part,  his  claim  is  in  proportion  to  the  interest  he 
retains.  (2) 

Monmouth  Ins.   Co.  85  Maine,  227 ;  (x)  Tate  v.  Citizens  Ins.  Co.  18  Gray, 

Catlin  V.  Springfield  Tns.  Co.  1  Sumner,  79 ;    Granger  v,  Howard  Ins.   Co.    5 

434 ;  Henderson  v.  Western  Ins.  Co.  10  Wend.  200 ;  Lane  o.  Maine  Ins.  Co.  8 

Bob.  La.  164.  Fairf.  44 ;  Morrison  v.  Tennessee  Ins. 

(it)  Chandler  v.  Worcester  Ins.  Co.  Co.  18  Misso.  262;  Rollins  v.  Colum- 

8  Cusb.  328.    In  Johnson  v.  Berkshire  bian  Ins.  Co.  6  Foster,  204.    This  doo- 

Ins.  Co.  4  Allen,  888.  it  was  found  that  trine    was    early    hdd    in     England, 

the  fire  was  caused  by  the  act  of  the  Lynch  v,  Dalzell,  4  Brown,  P.  C.  481 

insured  ;  that  there  had  been  a  want  of  (1729) ;  Sadlers  Co.  v.  Badeock,  2  Atk. 

ordinary  care,  j  udgment,  and  discretion  654  ( 1 748 ) . 

on  his  part,  but  that  he  had  not  been  (y)  Carroll  p.  Boston  Ins.  Co.  8  Mass 

guilty  of  recklessness  and  wilful  mis-  615 ;  Wilson  v.  Hill,  8  Met.  66. 

conduct.    Held,  that  the  insured  was  [z)  MtnK  Ins.  Co.  v.  Tyler,  16  Wend 

entitled  to  recover.  385,  401. 
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But  when  a  loss  occurs,  it  vests  in  the  insured  a  right  to 
indemnity.  This  right  is  assignable,  and  an  assignee  for 
yalue  may  enforce  his  claim  against  the  insurers,  (a)  although 
it  may  be  necessary  to  bring  the  action  in  the  name  of  the 
insured.  But  a  mere  assignment  or  transfer  of  the  premises 
after  a  loss,  does  not  of  itself  transfer  the  right  of  indem- 
nity for  the  previous  loss,  unless  the  contract  shows  this  to 
have  been  the  intention  of  the  parties. 

Our  policies  against  fire  very  commonly  provide  expressly, 
that  an  assignment  either  of  the  property  or  the  policy  shall 
avoid  the  policy.  If  this  prohibition  covers  in  its  terms  only 
a  transfer  of  the  interest  of  the  insured,  it  would  seem  that 
this  prohibition  is  not  extended  by  its  terms  to  the  contract 
of  insurance.  (6) 

*  Some  recent  policies  contain  a  provision  prohib-  *  461 
iting  a  transfer  of  his  claim  by  the  insured  after  a  loss 
occurs ;  and  then  make  such  a  transfer  an  avoidance  of  the 
policy.  It  has  been  held,  that  the  policy  of  the  law  makes 
such  a  restriction  upon  the  power  of  transferring  a  vested 
right  itself  void.  (<?)  But  it  has  also  been  held,  that  if  the 
parties  choose  to  make  such  a  bargain  they  are  bound  by 
it.  (rf) 

An  alienation  of  the  property,  to  have  the  effect  of  dis- 
charging the  insurers,  must  amount  to  an  absolute  conveyance 
of  the  title  of  the  insured  thereto,  (e)  Hence,  a  mortgage 
of  real  estate  has  no  such  effect,  until  entry  for  breach 
and  foreclosure ;  (/)   or  a  sale  of  the  equity  of  redemp- 

(a)  Wilson  V.  Hill,  8  Met.  69 ;  Brichta  v.  Saratoga  Co.  Ins.  Co.  1  Hill,  497,  8 

p.  N.  T.  Ins.  Co    2  Hall,  872.    But  see  id.  608.    As  to  the  meaning  and  effect 

Ljnch  r.  Dalzell,  4  Brown,  P.  C.  481.  of  the  word  "  assigns,"  see  an  interest- 

(6)  Carpenter  i;.  Providence  Ins.  Co.  ing  case,  Holbrook  o.  American  Ins. 

16  Pet.  502.     Where  a  policy  issued  by  Co.  1  Curtis,  C.  C.  198. 
a  mntual  fire  insurance  company  con-        (c)  Ooit  r.  National  Ins.  Co.  26  Barb, 

tained  this  clause :   "  The  interest  of  189.    See  also  Courtney  v.  New  York 

the  assured  in  this  policy  is  not  as*  Ins.  Co.  28  Barb.  116. 
■ignable  without  the  consent  of  said        (</)  Dey  e.  Poughkeepsie  Ins.  Co.  28 

company  in  writing ;  and  in  case  of  any  Barb.  628. 

transfer  or  termination  of  the  interest  (s)  Masters  v,  Madison  Co.  Ins.  Co. 
of  the  assured,  either  by  sale  or  other-  11  Barb.  624 ;  Van  Deusen  r.  Charter- 
wise,  without  such  consent,  this  policy  Oak  Ins.  Co.  1  Rob.  56 ;  Ayres  v. 
shall  thenceforth  be  void,  and  of  no  Home  Ins.  Co.  21  Iowa,  186. 
ei&ct,"  it  was  held,  that  tliis  clause  (/)  Conover  o.  Mut.  Ins.  Co.  1 
did  not  merely  nullify  the  assignment  Comst.  290,  8  Denio,  254 ;  Jackson  v, 
ci  the  policy,  when  made  without  con-  Mass.  Ins.  Co.  28  Pick.  418.  Nor  a 
•eot,  but  operated  on  the  policy.   Smith  mortgage  of  personal  property  without 
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tion ;  (^)  nor  a  contract  to  convey ;  (jf)  nor  a  conditional 
sale,  where  the  condition  is  precedent  and  not  yet  per* 
formed ;  (A)  nor  a  mere  agreement  between  the  owner  of 
property  insured  and  another  person,  to  represent  to  the 
creditors  of  the  owner  m  order  to  prevent  attachments,  that 
it  had  been  sold  to  such  other  person,  (t)  But  it  has  been 
held  that  a  policy  on  an  undivided  half  of  a  building  was 
avoided  by  a  partition  made  by  the  court  between  the  in- 
sured and  his  cotenant.  (n)  And  that  a  sale  and  release 
of  the  interest  of  one  partner  in  the  business  and  property, 
does  not  avoid  the  policy,  (y )  A  transfer  of  a  part  of  the 
property  does  not  avoid  the  policy  as  to  the  part  not  trans* 
ferred.  (ik) 

The  effect  of  bankruptcy,  or  of  voluntary  assignment  to 
assignees  in  trust,  may  not  be  certain.  It  may  be  an  infer- 
ence from  the  weight  of  authority,  that  in  either  case  this  is 
an  alienation.  Policies  sometimes  provide  for  such  circum- 
stances. In  the  absence  of  such  provisions,  we  should 
*  452  say  on  general  principles  *  that  where  property  insured 
against  fire,  is  taken  into  the  possession  of  Uie  law,  for 
the  benefit  of  creditors,  the  insurance  would  remain  valid  for 
their  benefit,  until  the  property  was  sold  by  the  assignees,  (^j) 
But  if  the  insured  on  his  own  application  is  declared  an  in- 
solvent or  a  bankrupt,  this  may  be  an  alienation.  (Jc)  So  if 
there  is  a  voluntary  assignment  to  assignees  in  trust.  (V) 

a  transfer  of  possession  to  the  mort-  Ins.  Co.  11  Barb.  624 ;  Perry  Co.  Inib 

gagee.    Rice  v.  Tower,  I  Gray,  426.  Co.  v.  Stewart,  19  Penn.  State,  45. 

See  also  Holbrook  t;.  Am.  Ins.  Co.  1  (A)  Tittemore  v.  Vt.  Ins.    Co.   20 

Curtis,  C.  C.  198.    Nor  a  levy  on  exe-  Vt.  646. 

cution.     Clark  v.  New  Eng.  Lis.  Co.  6  (i)  Orrell  v.  Hampden  Idb.  Co.  IS 

Cush.  842 ;  Hice  v.  Tower,  1  Gray,  426.  Gray,  481.    The  policy  provided  that 

Nor  a  sale  of  the  equity  of  redemption,  the  insurance  should  be  void  '*  in  cajie 

so  long  as  the  party  has  the  right  to  of   any  sale,  transfer,  or   change  of 

redeem.    Strong  v.  Manufacturers  Ins.  title." 

Co.  10  Pick.  40.    But  a  mortgage  is  (ii)  Barnes  v.  Union  Ins.  Co.  61  Me. 

considered  a  material  alteration  in  the  110. 

ownernhip    of    the   property  insured.  (ij)   Hoffhoan  v.  ^tna  Ins.   Co.  1 

Edmands  v.  Mutual  Ins.  Co.  1  Allen,  Rob.  601. 

811.     And    sometimes   alienation    by  (ik)  Manley  v.  Ins.  Co.  1 1.4ns.  20. 

mortgage  is  directly  prohibited.    £des  (j)  See  Bragg  p.  New  England  Ini. 

V.  Hamilton  Ins.  Co.  8  Allen,  962.    See  Co.  6  Foster,  298.                             . 

Shepherd  v.  Union  Ins.  Co.  88  N.  H.  (k)  Adams  v.  Rockingham  Inf.  Co. 

232.  29  Maine,  292 ;  Young  v.  Eagle  Ina.  Co. 

(ff)  Lawrence  v.  Holyoke  Ina.  Co.  14  Gray,  160. 

11  Allen,  887.  (/)  Dadmun  Manuf.  Co.  p.  Woroeater 
(p)  Trumbull  9.  Portage  Co.  Ina.  Co.  Ina.  Co.  11  Met  429, 484. 

12  Ohio,  805 ;  Maatera  v.  Madiaon  Co. 
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The  death  of  the  infiured  is  no  alienation  of  the  property 
insured,  within  the  meaning  or  the  prohibition  of  alien- 
ation, (m) 

Policies  of  insurance  are  certainly  not  negotiable,  (^n) 
They  may  be  howeyer,  and  often  are.  assigned  with  the  con- 

metion  cannot  prejudice  the  rights  of  the  assignee  after  the 
debtor  has  assented  to  the  assignment,  (o)  But  where  the 
owner  of  property  mortgaged,  effects  insurance  in  his  own 
name,  *^  loss  payable  to  the  mortgagee,"  or  has  such  a  clause 
afterwards  indorsed  on  the  policy  with  the  assent  of  the  in- 
surers, the  insurance  is  still  upon  the  interest  of  the  mort- 
gagor, and  he  does  not  cease  to  be  a  party  to  the  original 
contract  with  the  insurers ;  and  any  act  of  his  which  would 
otherwise  render  the  policy  void,  will  have  tlus  effect,  al- 
though the  policy  is  in  the  hands  of  the  mortgagee,  (p)  But 
if  the  insurers,  at  the  time  of  their  assent  to  the  transfer  of 
the  policy,  impose  any  further  obligation  on  the  transferee, 
this  is  evidence  of  a  new  contract  with  him,  and  then  the 
acts  of  the  mortgagor  cannot  affect  his  rights  as  mort- 
gagee, (g) 

*  In  practice  it  is  usual,  and  always  proper,  that  due  *  458 
notice  of  transfers  should  be  given  to  the  insurers,  and 
their  consent  obtained,  and  duly  indorsed  or  approved,  as 
their  rules  may  reqAire.  But  notice  and  consent  may  be  en- 
tirely sufficient,  although  they  do  not  precisely  conform  to 
the  formal  requirements. 

(m)  Burbank  v.   Rockingham  Ina.  7  Am.  Law  Keg.  229;   GrosTenor  v. 

Co.  4  Foeter,  650.  Atlantic  Ins.  Co.  17  N.  If.  891 ;  BidweU 

(n)  Lynch  v.  Dalzell,  4  Brown,  P.  C.  v.  Northwestern  Ina.  Co.  19  N.  Y.  179. 

481 ;  Carroll  v,  Boston  Ins.  Co.  8  Mass.  See  Buffiilo   Steam-Engine  Works  v. 

616;  Smith'ff.  Saratoga  Co.  Ins.  Co.  8  Sun  Ins.  Co.  17  N.  Y.  401;  PoUard 

Hill,  608 ;  Bodle  v,  Chenango  Co.  Ins.  v.  Somerset  Ins.  Co.  42  Maine,  221. 

Co.  2  Conist  68 ;  Carpenter  o.  Provi-  {q)  Foster  v.   Equitable  Ins.  Co.  3 

dence  Ins.  Co.  16  Pet.  602,  608 ;  Sher-  Gray,  216.    In  Edes  v.  Hamilton  Ins. 

man  p.  Fair,  2  Speers,  647 ;  Nerins  v,  Co.  8  Allen,  862,  Btgelow,  C.  J.,  speak- 


Bockinffham  Ins.  Co.  6  Foster,  22.  ing  of  the  above  case,  said :  "  The  de* 

(o)  Hackett  v,  Martin,  8  Greenl.  77 ;    cision    in    that   case,   although   fuUr 

Hatch  V.  Dennis,  1  Falrf.  244 ;  Mat^    warranted  by  the  peculiar  facu  which 


tliews  V.  Houghton,  id.  420 ;  Frear  v.  were  there  shown  to  exist,  was  never- 

Evertson,  20  Johns.  142.  theless  going  as  far  as  the  rules  of 

( p)  Hale  V.  Mechanics  Ins.   Co.  6  law  will  permit,  in  order  to  sustain  • 

Gray,  169 ;  Bowditch  Ins.  Co.  v.  Wins-  cUim  for  loss  under  a  policy  which 

low,  8  Gray,  88 ;  Loring  r.  Manuf.  Ins.  has  been  assigned  by  the  original  as- 

Co.  id.  28 ;  Edes  v.  Hamilton  Ins.  Co.  sured." 
I  Alien,  862;  State  Ins.  Co. v . Boberts^ 
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An  agent  of  an  insurance  company,  to  receiye  pTeminms 
and  applications  for  insurance,  and  transmit  policies,  has  no 
authority  to  waive  notice  of  an  assignment  of  a  policy,  (r) 

Policies  against  fire  sometimes  contain  a  provision  that  the 
policy  shall  be  void  if  the  building  be  used  for  an  unlawful 
purpose.  Such  a  policy  is  held  to  be  avoided  by  a  sale  of 
ardent  spirits  therein  without  a  license,  where  that  sale  is 
pi*ohibited  by  law ;  and  this  when  the  violation  of  law  was 
made  without  the  knowledge  of  the  policy-holder,  (rr)  So 
a  policy  on  intoxicating  liquors  is  void,  if  they  are  kept  for 
sale  and  that  sale  is  illegal.  (r«) 


SECTION  V. 

OF  VALUATION. 

This  is  seldom  made  in  fire  policies,  and  perhaps  never 
made  with  the  purpose  and  effect  of  valuation  in  marine 
policies.  Whether  a  loss  be  total  or  partial,  the  insurers  are 
bound  to  pay  so  much  of  the  sum  insured  as  will  indemnify 
the  insured,  and  no  more.  («)  Where  personal  chattels  are 
insured,  of  which  the  value  is  uncertain,  as  for  example, 
works  of  art,  it  is  not  uncommon  to  agree  and  express  what 
shall  be  held  to  be  their  value  in  casQ  of  loss ;  and  such 
agreement  is  of  course  binding,  (f) 

The  value  which  the  insurers  on  goods  pay  for,  is  their 
value  at  the  time  of  loss  ;  and  it  is  a  common  practice  to  de- 
termine this  value  by  a  sale  at  auction  of  such  part  of  the 
goods  as  remains  uninjured.  But  the  insurers  must  have 
notice,  and  due  precautions  must  be  taken,  to  make*  the  auc- 
tion a  fair  measure  of  their  value,  (^u) 

It  is  quite  certain  that  the  profits  which  the  insured  sus- 
tains by  the   interruption  of  his  business   caused  by  the 

(r)  Tate  V.  CitiseDB  Ins.  Co.  18  Oray,  policy  on  any  subject,  if  they  see  fit 

79.  harris  v.  Eagle  Fire  Co.  5  Johns.  868. 

(rr)  Kelly  v.  Worcester,  &o.  Ins.  Co.  See   Laurent  v.  Chatham  Ins.  Co.  1 

97  Mass.  284.  Hall,  41 ;   Wallace  v.  Ins.  Co.  4   La. 

(ra)  Same  case.  289 ;  Millaudon  v.  Western  Ins.  Co.  9 

(a)  Niblo  V.  North  American  Ins. Co.  id.  82 ;  and  cases  infra,  p.  465,  n*  {d), 
1  8andf.  561.  (u)  Uoffhian  v.  Western  Ins.  Co.  1 

(()  The  parties  may  make  a  valued  La.  An.  216. 
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fire,  are  not  *  taken  into  consideration  in  assessing  the  *  454 
damages  ;(t^)  unless  the  terms  of  the  insurance  ex- 
pressly cover  them.  And  generally  it  may  be  said,  that  if  a 
building  be  burned,  the  damages  are  measured  by  its  actual 
value,!  without  any  consideration  of  external  circumstances, 
which  might  upon  some  contingency  increase  or  diminish 
that  value.  («?) 

As  insurers  against  fire  always  endeavor  to  be  certain,  that 
they  do  not  insure  upon  any  buUding  more  than  the  building 
is  worth,  the  question  of  value  seldom  arises  in  case  of  a 
total  loss.  If  there  be  a  partial  loss,  the  insurers  usually 
have  by  the  policy,  and  frequently  exercise,  the  right  of  re- 
pairing the  building ;  and  they  must  do  this  as  to  style,  work, 
and  materials,  in  conformity  with  the  original  character  of  the 
house.  It  is  dommon  in  practice  for  them  to  estimate  the 
cost  of  repairs,  and  offer  that  sum  to  the  insured.  If  he 
refuses  this,  they  may  make  the  repairs.  If  the  money  is 
tendered  unconditionally,  he  may  take  it,  and  still  bring  his 
action,  and  recover  whatever  more  he  may  prove  to  be  his 
loss,  {ww') 

If  the  building  insured  is  entirely  destroyed  and  then  re 
built,  the  insured  is  entitled  to  indemnity  for  his  actual  loss, 
and  although  there  is  no  rule  analogous  to  that  which  pre* 
vails  in  marine  insurance,  of  deducting  one-third  new  for  old, 
still  the  jury  may  make  a  deduction  from  the  value  of  the 
new  materials,  so  as  to  give  the  insured  only  complete 
indemnity,  (re) 

If  insurers  elect  to  repair  a  building,  and  do  so,  and  the 
cost  of  repair  is  less  than  the  amount  they  insure,  they  re- 
main liable  for  the  balance  during  the  time  for  which  the 
policy  attaches  ;(y)  and  if  they  elect  to  repair  a  building 
injured,  and  competent  authorities  forbid  this,  whether  on  the 
ground  that  the  building  would  then  be  in  a  dangerous 

(v)  Nibio  o.  N.  A.  Int.  Co.  1  Sandf.  268.    See  N.  IT.  Ins.  Co.  v.  Hand,  4 

651.  Foster,  428.    The  insured  will  also  be 

(w)  Laurent  v.  Chatham  Lu.  Co.  1  liable  for  assessments  for  lospes  after 

Hall,  41.  the  destruction  of  his  building  by  fire, 

(inr)  See  ante,  p.  448.  during  the  whole  term  of  the  policy. 

(jtr)  Brialey  v.  National  Iha.  Co.  11  N.  H.  Ins.  Co.  v.  Rand,  4  Foster,  428; 

liet  195.  Swamscot  Machine  Co.  o.  Partridge,  6 

(jr)  Trull  V.  Boxhury  Ids.  Co.  8  Cosh.  id.  869. 
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conditioii,  or  for  oiher  sufficient  xeason,  the  insurers  lose 
their  election,  and  are  then  liable  to  paj  for  the 
*  455  loss,  (z)  Repairs  must  be  made  in  a  *  reasonable 
time,  and  what  is  a  reasonable  time  is  a  question 
for  the  jury ;  (a)  and  under  a  policy  allowing  the  insurers 
to  ^*  make  good  the  damage  by  repairs,'*  the  insured  ^'  to 
contribute  one-fourth  of  the  expense,"  it  was  held,  that 
if  the  insurers,  intending  to  comply  with  this  provision 
in  good  faith,  made  repairs  of  substantial  benefit,  though 
not  fully  making  good  the  loss,  the  measure  of  the  in* 
sured's  damages  is  the  difference  between  the  value  of  the 
building  as  repaired,  and  what  it  would  have  been  if  fully 
repaired,  deducting  one^fourth  of  the  value  of  the  repairs  to 
the  estate,  and  not  one-fourth  of  the  cost,  (i)  Where  in- 
surers had  reserved  a  right  to  replace  articles  destroyed,  and 
the  insured  refused  to  permit  them  to  examine  and  inventory 
the  goods  that  they  might  judge  what  it  was  expedient  for 
them  to  do,  relief  was  refused  the  insurers  in  equity,  {c) 

Valuation  often  enters  into  policies  against  fire  effected  by 
mutual  insurance  companies,  for  a  different  purpose.  Their 
charters  forbid  them  to  insure  for  more  than  a  certain  propor- 
tion of  the  value  of  buildings ;  and  for  this  purpose  a  valua- 
tion is  made  in  the  policy ;  and,  unless  it  be  set  aside  for 
fraud,  it  iff  conclusive  upon  both  parties,  for  most  purposes,  (d) 
If  upon  a  certain  valuation  in  a  policy  the  insurers  in- 
sure more  than  the  proportion  which  their  charter  permits 
them  to  insure,  the  insured  only  recovers  the  legal  propor- 
tion ;  and  he  cannot  recover  more  by  proof  that  the  property 
was  undervalued ;  and  that  a  fair  valuation  would  have  au- 
thorized the  whole  amount  insured,  {e)  A  by-law  of  a  com- 
pany prohibiting  an  insurance  that  exceeds  two-thii*ds  the 
estimated  value  of  the  property,  has  been  held  to  be  direc- 
tory only,  and  not  a  condition  of  the  contract.  (/) 

(«)  Brown  v.  Rojal  Ins.  Co.  London  IMck.  528 ;  Fuller  v.  Boston  Ins.  Co.  4 

Jurist,  1859,  p.  1255,  8  Am.  Law  Reg.  Met.  206 ;  Cane  v.  Com.  Ins.  Co.  8 

235.  Jolins.  229;   Cushman  o.  N.  W.  Ins. 

(a)  Haskins  r.  Hamilton  Ins.  Co.  5  Co.  84  Maine,  487 ;  Phillips  v.  Merri- 

Graj,  482.  mack  Ins.  Co.  10  Cush.  850  ,*  Nichols  v. 

(6)  Parker  v.  Eagle  Ins.  Co.  9  Gray,  Fayette  Ins.  Co.  1  Allen,  69. 

152.  (e)  Holroea  v.  Cbarlestown  Ins.  Co. 

(c)  K.  T.  Ins.  Co.  V,   DelaTsn,  8  10  Met.  211. 

Paige,  419.  (/)  Cumberiand  Yallej  Ftat  Co.  v. 

(tf)  Borden  o.  Hingham  Ins.  Co.  18  Schell,  29  Penn.  State,  81. 
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♦SECTION   VL  •466 

OF  DOUBLE  INSURANCE  AND  OF  RE-INSURANCB. 

X.'-^  Of  double  Insurance. 

We  have  seen,  that  in  marine  policies  double  insurance  is 
guarded  bj  many  rules,  and  not  unfrequently  provided  for  in 
the  policies.  There  is,  however,  in  contracts  of  insurance 
against  fire,  a  much  stronger  reason  why  double  insurance 
should  be,  if  not  prevented  altogether,  at  least  guarded  from 
becoming  the  means  of  fraud.  All  property  under  insurance 
may  be  fraudidently  destroyed  by  the  insured;  and  such 
eases  sometimes  occur  under  marine  policies ;  but  the  danger 
of  their  occurrence  under  fire  policies  is  far  greater.  And 
many  of  the  rules  and  usages  of  fire  insurance  are  intended 
to  guard  against  this  danger.  The  temptation  to  destroy 
insured  property,  arises  when  it  is  insured  above  its  value ; 
for  then  only  would  this  fraud  be  profitable.  It  is  true  that 
other  circumstances  might  exist,  having  a  tendency  to  induce 
the  fraud ;  but  they  must  be  very  peculiar,  and  do  not  need 
especial  consideration. 

Insurers  can  guard  against  over  insurance  by  themselves, 
or,  in  other  words,  against  making  it  the  interest  of  the  as- 
sured that  the  property  should  be  destroyed,  so  far  as  their 
own  policy  is  concerned,  by  ascertaining  the  value  of  the 
property  they  insure ;  and  the  common  clause  in  the  charter 
of  mutual  fire  insurance  companies,  prohibiting  them  from 
insuring  more  than  a  certain  portion  of  the  value,  is  intended 
to  guard  against  this  danger.  It  is,  however,  obvious,  that 
any  precaution  of  this  kind  would  be  wholly  useless,  if  the 
assured  were  at  liberty  to  go  to  other  companies,  and  there 
obtain  insurance  on  the  same  property ;  for  if  each  com- 
pany insure  but  a  quarter  part  of  the  value,  he  might  obtain 
from  all  of  them  together  many  times  its  whole  value. 

Fire  insurance  companies  usually  guard  against  this  abuse 
by  very  stringent  rules  and  prohibitions.     They  gen- 
erally require  *  that  any  other  insurance  upon  the  *  457 
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property  must  be  stated  bj  the  insured,  and  indorsed 
upon  the  policy;  and  it  is  a  frequent  provision,  that  any 
other  insurance  of  the  interest  of  the  assured  in  the  same 
property,  if  it  be  not  so  stated  and  indorsed,  shall  wholly 
annul  and  avoid  the  policy,  or  prevent  any  recovery  upon 
it.  (^)  It  13  also  provided,  that  where  such  other  insurances 
are  so  stated  and  indorsed,  all  the  insurances  shall  be  adjusted 
as  one  insurance,  and  each  insurer  shall  pay  only  a  ratable 
proportion  of  the  whole  loss.  (^)  But  it  would  seem,  that 
where  in  such  a  case  one  insurer  pays  more  than  his  propor- 
tion, he  has  no  claim  against  the  others  for  contribution,  be- 
cause the  clause  renders  each  insurer  liable  for  only  a  ratable 
proportion ;  and  therefore  it  gives  him  adequate  defence  if 
more  than  this  proportion  be  demanded ;  and  the  right  of 
contribution  exists  only  where  two  or  more  are  bouind  sever- 
ally to  pay  the  whole  sum,  and  one  pays  more  than  his  share 
by  compulsion,  and  asks  contribution  from  the  rest  who 
might  have  been  bound  by  the  same  compulsion.  (A) 

These  provisions  have  passed  repeatedly  under  adjudica- 
tion. It  has  been  determined  that  they  apply  to  a  subse- 
quent as  well  as  to  a'  prior  insurance.  (%)  Some  difficulty 
has  been  foimd  in  ascertaining  what  is  a  sufficient  notice 
or  assent  to  come  within  these  provisions.  The  difficulty 
has  arisen,  in  part  from  the  different  rules  or  the  different 

(/f)  See  Dietz  v.  Mound  City  Ins.  Co,        (h)  Lucas   o.  Jefiereon   Ins.   Co.  6 

88  Mo.  86 ;  N.  En^^land  Fire  Ins.  Co.  v.  Cow.  686 ;  Thurston  v.  Koch,  4  Dall 

Schettler,  88  III.  166.  848;  Craig  v,  Maraatroyd,  4  Yeates, 

{g)  See  Haley  r.  Dorchester  Ins.  Co.  161 ;  Millaudon  v.  Western  Ins.  Co.  9 

1  Allen,  686.    In  Richmondyille  Union  La.  27  ;  Peters  v.  Del.  Ins.  Co.  6  S.  & 

Seminary  v.  Hamilton  Ins.  Co.  14  Gray,  R.  476 ;  Mutual  Safety  Ins.  Co.  v.  Hone^ 

469,  the  following  words  were  written  2  Comst.  286. 

on  the  face  of  the  policy.  "  Additional  (t)  Harris  v,  Ohio  Ins.  Co.  6  Ohio, 
to  $9,000  insured  in  other  offices,  and  466 ;  Westlake  v,  St.  Lawrence  Ins. 
$8,000  to  he  insured  in  other  offices.  Co.  14  Barb.  206 ;  Stacey  v.  Franklin 
The  application  stated  that  there  was  Ins.  Co.  2  Watts  &  S.  648.  But  it  has 
$9,000  already  insured,  and  $8,000  been  fields  that  if  the  subsequent  in- 
wanted  in  other  companies.  The  by-  surance  is  declared  void  in  the  policy, 
laws  provided,  that  in  case  of  double  if  there  has  been  a  previous  insurance, 
insurance,  the  company  should  be  lia-  without  the  knowledge  and  consent  of 
ble  to  pay  only  such  proportion  thereof  the  insurers,  it  cannot  be  set  up  as 
as  the  sum  insured  by  them  should  bear  evidence  of  a  subsequent  insurance, 
to  the  whole  amount  insured  thereon,  where  the  first  policy  provides  that  a 
Heidf  that  the  liability  of  the  company  subsequent  insurance,  wiUiout  the  con- 
was  to  be  calculated  by  the  amount  of  sent,  in  writing,  of  the  underwriter! 
insurance  actually  procured,  and  not  thereof,  shall  be  t/>so  facto  void.  Jack 
by  the  amount  statea  in  the  policy.  son  v.  Mass.  Ins.  Co.  28  Pick.  418, 
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language  employed  by  the  companies  to  effect  their  ob- 
ject. In  some  instances,  the  charter  of  *  the  company  *  458 
provides,  that  any  policy  made  by  it  shall  be  avoided 
by  any  double  insurance  of  which  notice  is  not  given,  and  to 
which  the  consent  of  the  company  is  not  obtained,  and  ex* 
pressed  by  their  indorsement  in  the  policy,  (j)  But  tliis 
would  not  apply  to  a  non-notice  by  an  insured  of  an  insurance 
effected  by  the  seller  on  the  house  which  the  insured  had 
bought,  if  this  policy  were  not  assigned  to  him.  (A)  Some 
policies  provide,  that  in  case  of  any  other  insurance  on  the 
same  property,  the  contract  shall  be  null  and  void,  unless 
notice  is  given  to  the  company,  and  the  same  is  mentioned  in 
or  indorsed  upon  the  policy.  ({)  In  others,  such  subsequent 
insurance  does  not  vitiate  the  policy  if  it  is  assented  to  by 
the  prior  insurers ;  and  a  parol  assent  would  be  sufficient, 
unless  the  contract  provided  that  it  should  be  in  writing,  (m) 
In  others,  the  insurers  are  required  to^be  notified  of  a  sub- 
sequent insurance  with  all  reasonable  diligence,  (n)  But 
the  obtaining  subsequent  insurance  will  not  have  the  effect 
of  vitiating  the  first  policy  if  it  be  void  for  any  cause,  although 
it  be  on  account  of  the  fault  of  the  insured,  as  by  his  mis 
representations,  (o)  A  court  of  equity  would  give  relief, 
where  notice  and  consent  were  entirely  sufficient  in  their 
character,  though  not  formally  accurate,  but  never  other- 
wise, (^p) 

It  has  been  held,  that  where  there  was  an  insurance  of  a 
certain  amount  upon  goods,  the  whole  amount  divided  spe- 
cifically on  different  portions  of  the  property,  and  the  policy 
contained  such  a  condition  as  above  stated,  the  policy  was 
void  if  any  part  of  the  above  goods  was  afterwards  insured 

( ]*)  Stark  Co.  Ins.  Co.  v.  Hard,  19  should  be  given  as  soon  as  possible. 

Ohio,  149.  Kimball  ti.  Howard  Ins.  Co.  8  Gray, 

{k)  ^tna  Ins.  Co.  tr.  Tyler,  16  Wend.  88. 

385 ;  Burbank  v.  Rockingham  Ins.  Co.  (o)  Jackson  v.   Mass.  Ins.    Co.    28 

4  Foster,  560.  Bck.  418 ;  Hardj  v.  Union  Ins.  Co.  4 

(/)  Pendar  v.  Am.  Ins.  Co.  12  Cush.  Allen,  217 ;  Stacey  v.  Franklin  Ins.  Co. 

469 ;  Conway  Tool  Co.  o.  Hudson  Riyer  2  Watts  &  S.  506 ;  Clark  v.  New  Eng. 

Ins.  Co.  id.  144.  land  Ins.  Co.  6  Cnsh.  842.    See  contra, 

(m)  See  Hale  o.  Mechanics  Ins.  Co.  Carpenter   o.  Proyidenoe  Ins.  Co.  16 

6  Gray,  169.  Pet.  496;  Bigler  v.  N.  Y.  Ins.  Co.  22 

(n)  Mellen  v.  Hamilton  Ins.  Co.  6  N.  Y.  402. 

Doer,  101, 17  N.  Y.  609.    And  whether  (p)  See  Carpenter  v.  Proyidenoe  lu 

the  policy  so  proyides  or  not,  the  notice  Co.  4  How.  186. 
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mthout  notice.  (9)  But  where  the  policy  required  that 
notice  should  be  given^  and-  the  assent  of  the  companj  in- 
dorsed  upon  the  pdlicj,  ^^or  otherwise  acknowledged  and 
approved  in  writing,"  it  was  a  sufficient  compliance 
*  459  *  with  this  requirement,  both  as  to  notice  and  assent, 
that  the  secretary  of  the  company  said  in  a  letter  to 
the  insured,  ^*  I  have  received  your  notice  of  additional  in- 
surauee."  (r)  And  in  another  case,  parol  evidence  that  the 
secretary  knew  of  and  advised  the  second  insurance,  was  held 
to  be  sufficient.  (9) 

It  has  been  held  in  Massachusetts,  that  a  substantial  com- 
pliance with  a  by-law  requiring  notice  of  previous  insurance, 
is  sufficient,  (t)  The  main  difficulty  is  in  determining  what 
is  a  substantial  compliance ;  for  in  the  same  State,  in  a  case 
where  a  policy  provided  that  it  should  be  void  if  there  were 
any  previous  insurance  on  the  property  insured,  and  the 
policy  did  not  express  this  previous  insurance  when  it  was 
issued,  this  policy  was  held  to  be  void,  even  in  the  hands  of 
an  assignee ;  because  a  previous  insurance  existed  and  was 
not  expressed  therein,  although  the  insurers  knew  of  the 
previous  insurance,  and  of  the  intention  of  the  insured  that 
it  should  remain  in  force,  and  prepared  the  poUoy  and  de- 
livered it  to  the  assured,  he  supposing  it  to  be  made  in  con- 
formity with  his  intention,  and  not  knowing  that  the  prior 
insurance  was  not  therein  expressed,  and  the  amount  insured 
by  both  policies  did  not  exceed  the  value  of  the  property 
insured,  (u)  It  is  to  be  remarked,  however;  that  the  decision 
was  made  by  the  court  sitting  as  a  court  of  law,  and  that  in 
the  decision  itself  some  intimations  are  thrown  out,  that  a 
court  of  equity  might  have  given  relief. 

It  would  seem  to  be  clear,  that  the  insured  is  not  bound 
to  give  any  details  of  a  previous  insurance,  unless  they  are 
specially  called  for.  (v) 

{q)  Associated  Firemen's  Ins.  Co.  v.  ($)  Goodall  9.  New  Englimd  Ins.  Co. 

Assum,  6  Md.  165.  6  Foster,  ldt». 

(r)  Potter  v.  Ontario  Ins.  Co.  6  Hill,  (t)  Lisoom  v.  Boston  Ins.  Co.  9  Met 

147.    See  also  Sexton  v.  Montgomery  206. 

Co.  Ins.  Co.  9  Barb.  191 ;  Wilson  v.  (u)  Barrett  v.  Union  Ins.  Co.  7  Cnslu 

Qenesee  Ins.  Co.  16  id.  611 ;  McEwen  175.    See  also  Pendar  v.  Am.  Ins.  C<l. 

V.  Montgomery  Ins.  Co.  6  Hill,  101 ;  12  Cush.  469. 

Kimball  v.  Howard  Ins.  Co.  8  Gray,  88 ;  (v|  McMahon   v.   Portsmouth   Iha 

Conway  Tool  Co.  v.  Hudson  Riyer  Ins.  Co.  2  Poster,  16.  * 
Co.  12  Cttsli.  144. 
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That  is  a  double  insuraiicey  where  both  policies  coyer  the 
same  insurable  interest  against  the  same  risks.  It  is  also  a 
general  rule,  that  they  must  be  in  the  name  of  the  same  &»• 
Bured.  But  it  may  be  a  double  insurance,  at  least 
within  the  provisions  *  above  spoken  of,  if  all  or  any  *  460 
part  of  the  insurable  interest  is  insured  in  the  name  of 
another  party,  but  in  some  way  for  the  benefit  of  the  original 
insured.  Hence  insurance  made  by  a  mortgi^ee,  at  the  ex* 
pense  of  the  mortgagor,  the  latter  having  been  insured,  was 
held  to  be  a  subsequent  insurance,  (yo) 

Where  to  an  action  on  a  policy  the  defence  relied  upon  is 
a  subsequent  insurance,  contrary  to  the  terms  of  the  first 
policy,  the  burden  of  proving  that  the  two  poUcies  covered 
the  same  property  is  on  the  defendants,  {x) 

B. —  Of  He-^imuranee, 

Re-insurance  means  the  same  thiii^  in  fire  policies  as  iu 
marine  policies,  and  is  in  general  governed  by  the  same  rules. 
Of  these,  the  principal  one  is,  that  a  re-insurer  is  entitled  to 
make  the  same  defence,  and  on  the  same  grounds,  which  the 
party  whom  he  insured  could  have  made  in  a  suit  by  the 
original  insured  (y)  against  him  on  the  same  policy.  If  an 
insurer  causes  himself  to  be  re-insured,  and  then  becomes 
insolvent,  and  a  loss  occurs,  the  original  insured  has  no  lien 
upon  and  no  interest  in  the  policy  of  re-insurance.  He  is 
only  a  creditor  of  his  own  insurer,  and  takes  only  his  divi- 
dend of  the  assets  of  the  insolvent  company,  the  assignees  of 
the  insolvent  re-insured  taking  whatever  is  payable  undez 
the  policy  of  re-insurance,  and  holding  it  as  assets  for  the 
general  creditors  of  the  re-insured,  (z) 

An  insurer  cannot,  by  a  contract  of  re-insurance,  stipulate 
for  indemnity  against  a  risk  which  he  has  not  assumed,  (a) 

(w)  Holbrook  v.  Am.  In».  Co.  2  Cor-  (jr)  Herckennth  v.  American  Int.  Co» 

til,  C.  C.  198.  8  Barb.  Ch.  68. 

(r)  Clark  v.  Hamilton  Ins.  Co.  9  (a)  Commonwealth  Ins.  Co.  v.  Qlobe 

Gray,  14S.  Ins.  Co.  86  Fenn  State,  476. 

(y)  New  York  Ins.  Cow  v.  Frotecdoo 
Ins.  Co.  1  Story,  468. 
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•461  •SECTION  Vn. 


OF  PROOF  AND  AIXniSTMENT. 

Policies  frequently  contain  express  provisions  as  to  notice 
of  loss,  and  proof,  and  adjustment ;  and  there  must  be  a  sub* 
stantial  compliance  with  all  these  requirements,  (6)  and  such 
a  compliance  is  sufficient.  (<?)  If  the  notice  or  preliminary 
proo&  are  imperfect  or  informal,  all  objection  may  be  waived 
by  the  insurers ;  and  they  will  be  held  to  have  made  this 
waiver  by  any  act  which  authorized  the  insured  to  believe, 
that  the  insurers  were  satisfied  with  the  proof  they  had  re- 
ceived, and  desired  nothing  more.  Qd)  And  a  refusal  to 
settle  the  claim  in  any  way,  (e)  or  a  distinct  refusal  on 
grounds  other  than  the  insufficiency  of  the  notice,  (/}  or  a 
partial  payment  of  the  loss,  (^)  would  be  held  to  be  a  waiver 

of  notice  or  preliminary  proof,  and  an  excuse  for  not 
*  462  furnishing  it.    But  a  rule  has  been  applied  to  some  *  of 

these  cases,  —  that  a  distinct  declaration  that  nothing 

(b)  Woraley  v.  Wood,  6  T.  R.  710, 2  loss,  It  has  been  held,  need  not  be  stated. 
H.  Bl.  574 ;  Mason  p.  Harvey,  8  Exch.  Catlin  v.  Springfield  Ins.  Co.  1  Sumner, 
819,  20  Eng.  L.  &  Eq.  641 ;  Columbia    484. 

Ins.  Co.  V.  Lawrence,  10  Pet.  618.    It  [d)  See  Bodle  v,  Chenango  Co.  Ins. 

will  be  no  legal    Justification  of  an  Co.  2  Comst.  68;  Heath  v.  Franklin 

omission   to   procure    the   certificate,  Ins.  Co.  1  Cush.  257 ;  Clark  v.  New 

that  the  persons  from  whom  it  was  England  Ins.  Co.  6  id.  842;  Underhill 

to  be  obtained  wrongfully  refused  to  v.  Agawam  Ins.  Co.  id.  440 ;  Priest  v, 

give    it.     Worsley    v.    >fV ood,   supra ;  Citizens  Ins.  Co.  8  Allen,  602 ;  Sexton 

Leadbetter  f .  ^tna  Ins.  Co.  18  Maine,  v.   Montgomery   Co.  Ins.  Co.  9  Barb. 

265.    In  determining  the  contiguity  of  191 ;  Clark  v.  New  England  Ins.  Co.  6 

the  magistrate  to  the  place  of  the  fire,  Cush.  84Z 

whose  certificate  is  required,  the  place  {e)  Francis    v.    Ocean    Ins.    Co.    6 

of  his  business  will  be  regarded,  and  a  Cowen.  404 ;  Tayloe  o.  Merchants  Ins. 

nice  calculation  of  distances  will  not  Co.  9  How.  890 ;  Allegre  o.  Maryland 

be  made.    Turley  v.  North  American  Ins.  Co.  6  Harris  &  J.  408. 

Ins.  Co  25  Wend.  874.  (/)  Vos  v.  Robinson,  9  Johns.  192; 

(c)  Norton  v.  Rensselaer  Ins.  Co.  7  .£tna  Fire  Ins.  Co.  v.  Tyler,  16  Wend. 
Cow.  045 ;  N.  Y.  Bowery  Ins.  Co.  401 ;  McMasters  v,  Westchester  Co. 
9.  N.  Y.  Ins.  Co.  17  Wend.  859 ;  Ins.  Co.  25  id.  879 ;  O'Neil  o.  Buflklo 
Sexton  V.  Montgomery  Co.  Ins.  Co.  9  Ins.  Co.  8  Comst.  122 ;  Clark  v.  N.  B. 
Barb.  191.  It  is  not  necessary  to  state  Ins.  Co.  6  Cush.  842;  Boynton  v. 
the  nature  of  his  interest  in  the  ao-  Clinton  Ins.  Co.  16  Barb.  264;  Frank* 
count  of  the  loss.  Gilbert  i;.  N.  A.  Un  Ins.  Co.  v,  Coates,  14  Md.  285; 
Ins.  Co.  28  Wend.  48.  The  notice  Firem.  Ins.  Co.  v.  Cmndall,  88  Ala.  9. 
may  be  oral,  unless  required  to  be  in  {g)  Westlake  v.  St.  Lawrence  Co. 
writing.  Curry  r.  Commonwealth  Ins.  Ins.  Co.  14  Barb.  206.  But  see  Smith 
Co.  10  Pick.  586.    The  manner  of  the  v.  Hayerhill  Ins.  Co.  1  Allen,  2i  7. 
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is  waived  prevents  a  waiver,  (A)  and  it  might  be  held  appli« 
cable  to  all  of  them.  And  the  submission  to  arbitration  by 
the  assured,  and  an  agent  of  the  insurers,  of  the  amount  of  a 
loss  by  fire,  is  not  a  waiver  of  a  condition  in  a  policy  of  in- 
surance requiring  a  particular  account  of  the  loss,  (i)  If  the 
prelhninary  proofs  are  once  approved  of,  this  approval  cannot 
be  withdrawn,  (y) 

Some  policies  against  fire  contain  a  provision  that  a  suit 
under  the  policy  will  not  be  sustained  unless  it  be  commenced 
within  a  certain  period  from  the  loss.  One  such  policy, 
the  period  being  twelve  months,  was  held  valid,  (jr;)  In 
another,  a  period  of  sixty  days  and  six  months  thereafter, 
was  held  valid.  (/*) 

A  notice  to  an  insurance  company  claiming  for  a  total  loss 
of  a  wooden  dwelling-house,  without  mentioning  the  stone- 
work and  bricks  which  were  left  unconsumed,  is  a  sufficient 
compliance  with  a  by-law  which  requires  the  insured,  in  case 
of  partial  loss,  to  state  the  amount  of  damage  done,  and  the 
value  of  such  parts  as  remain.  (A;) 

In  regard  to  the  adjustment,  perhaps  the  most  important 
difference  between  fire  policies  and  marine  policies  is  this. 
Where  there  is  a  valuation  in  a  marine  policy,  and  insurance 
on  only  a  part  of  that  value,  if  there  be  a  partial  loss,  the  in- 
surers pay  only  a  proportionate  part  of  the  sum  they  insure ; 
for  the  insured  is  considered  as  insuring  himself  for  the  other 
part.  Thus,  if  the  insurance  be  for  $5,000  on  a  ship  valued 
at  $15,000,  and  a  partial  loss  to  the  amount  of  $6,000,  the 
insurers  pay  but  $2,000;  but  under  a  fire  policy  insurers 
pay  the  whole  amount  lost  by  the  fire,  with  no  other  limita- 
tion than  that  it  shall  not  exceed  the  amount  which  they  in- 
sure. (Z) 

It  is  a  universal  principle  of  the  law  of  contracts,  that  every 
contract  is  avoided  by  material  fraud.    And  if  policies  seek 

(h)  Edwards  v.  Baltimore  Ids.  Co.  8  ton,  Ac  Ids.  Co.  89  N.  T.  46.    See 

Oill,  176.    See  Columbian  Ins.  Co.  v.  also  Keine  v.  Home,  &c.  Ins.  Co.  42 

Lawrence,  2  Pet  68.  Mo.  88. 

(t)  Pettengill  v.  Ulnks,  9  Gray,  169.  {k)  Wyman  v.  People's  Ins.  Co.  1  Al- 

Ij)  Atlantic  Ins.  Co.  v.  Wright,  22  len,  801. 

HI.  462.  (/)  Liscom  v.  Boston  Ins.  Co.  9  Met 

{jj)  Riddlesbarger  v.  Hartford  Ins.  211;  Troll  v.  Rozbury  Ins.  Co.  8  Cosh. 

Co.  7  Wallace,  886.  267. 

{jk)  Mayor  of  New  York  v.  Hamil- 
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to  staiengthen  or  enlarge  this  rule,  as  by  a  provision  {hat  a 
policy  shall  be  avoided  by  any  false  oath  or  affirmation  of  the 
insured,  in  respect  to  it,  it  would  seem  to  be  still  a  question 
for  the  jury,  whether  a  material  fraud  was  committed  thereby ; 
and  only  if  there  were,  would  they  be  instructed  to  render  a 

verdict  for  the  insurers,  (m) 
*  463       *  A  tenant  cannot  require  his  landlord,  who  has  in* 

sured  the  buildings,  to  rebuild  or  repair  them  from 
money  received  under  the  insurance ;  and  it  may  be  said  to 
be  a  general  rule,  that  no  third  parties  have  any  equities 
in  respect  to  the  proceeds  of  policies  of  fire  insurance,  un- 
less they  be  grounded  upon  a  contract  or  a  trust  to  that 
effect,  (n) 

(m)  Woods  V.  Masterman,  Ellis  on    146.    See  Brown  v.  QuUter,  Amltey 
Ids.  14 ;  Levy  r.  Baillie,  7  Bing.  849.       619. 
(ii)  Leeds  v.  Cheetbam,  1  8imoos» 
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•CHAPTER  XIX.  •464 

OF  THB  LAW  OF  UFB  INSURANCE. 
SECTION  L 

OF  THE  TERMS  OF  THE  CONTRACT. 

A.  —  How  the  Oontraet  %$  made. 

Insxtrance  against  death  is  very  different  in  its  nature 
from  insurance  against  marine  perils  or  against  fire.  Many 
of  the  questions  which  arise  under  either  or  both  forms  of 
these  insurances  are  not  presented  by  life  policies.  But  those 
which  arise  under  this  contract  are  determined  by  principles, 
which,  if  not  the  same  with,  are  analogous  to,  those  applied 
to  marine  and  fire  contracts. 

In  this,  as  in  all  cases  of  insurance,  one  party  insures  and 
another  party  is  insured.  But  while  marine  and  fire  policies 
insure  against  loss  of  property,  life  policies  insure  only  against 
a  loss  of  life,  caused  by  the  death  of  some  person.  He  whose 
life  is  thus  insured,  is  often  called  the  life-insured.  He  may 
be  the  same  with  the  insured,  and  then  the  policy  is  payable, 
of  course,  only  to  the  legal  representatives  of  the  insiured ;  or 
the  insured  may  insure  himself  against  tlie  death  of  some 
other  person ;  and  then  the  insured  and  the  life-insured  are 
two  persons. 

The  contract  is  made  by  a  policy  similar  in  many  respects 
to  other  policies ;  and  to  it  as  to  them  the  general  rules  of 
law  as  to  such  contracts  apply. 

B. — 0/  Warranty  and  Repreeentationi. 

This  subject  assumes  in  life  policies  an  unusual  importance 
The  application  must  be  made  as  in  fire  policies,  by  a  written 
document,  in  which  very  many  questions  are  put,  all 
of  which  •  must  be  answered ;  and  these  questions  are  •  466 
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numerous,  minute,  and  very  wide  in  their  scope.  These 
answers  in  general,  if  not  always,  are  so  a  part  of  the  con- 
tract as  to  be,  in  law,  warranties ;  but  they  may  be  made, 
according  to  the  form  of  the  answer,  warranties  of  a  fact,  or 
warranties  of  the  belief  of  the  answer.  K  the  answers  are  a 
simple  afi&rmative  or  negative  of  the  questions,  they  are  war- 
ranties of  the  fact  stated  by  taking  the  question  and  answer 
together.  As  for  example,  if  the  question  be.  Have  you  ever 
had  apoplexy?  and  the  answer  is.  No,  this  is  a  warranty  that 
the  party  had  never  had  this  disease.  But  if  the  answer  were, 
"  Not  that  I  know  of,"  or  "  Not  to  the  best  of  my  belief  and 
knowledge,"  this  would  limit  the  warranty  to  the  belief  of 
the  answer,  and  proof  that  this  disease  had  existed  would 
not  of  itself  establish  a  breach  of  the  warranty.  It  need 
not  be  said,  that  it  would  be  generally  proper,  and  always 
more  safe,  to  answer  in  this  manner ;  and  answers  of  this 
kind  would,  for  the  most  part,  be  all  that  the  insurers  should 
require,  (a)  It  is,  however,  probable,  that  if  the  answer  were 
of  this  kind,  and  the  fact  inquired  about  were  proved,  the 
burden  would  be  cast  upon  the  plaintiff  to  discharge  the 
answerer  from  the  knowledge  or  belief  of  it.  This  might  de- 
pend on  the  nature  of  the  fact,  as  it  is  obvious,  that  some  of 
those  inquired  about  could  hardly  have  happened  without 
the  knowledge  of  the  answerer ;  while  others  might  probably 
be  unknown  to  him. 

From  the  fact  that  the  insurers  frame  these  questions  aa 
they  please,  and  that  they  do  in  fact  ask  a  vast  variety  of 
questions,  embracing  all  the  possibilities  which  could  affect 
the  risk,  including  some  which  it  might  be  thought  would  af- 
fect it  very  remotely,  courts  and  juries  usually,  and  we  think 
properly,  construe  these  questions  and  answers  quite  liberally 
in  favor  of  the  answerer,  and  strictly  against  the  insurers, 
unless  there  be  a  reasonable  suspicion  of  fraud. 

The  good  faith  of  the  answers  should  be  perfect,  (ft)  The 
presence  of  it  goes  very  far  to  protect  a  policy,  (<?)  while  the 
want  of  it  would  be  an  element  of  great  power  in  the  de- 

(a)  See  Stackpole  9   Simon,  Fork,        (6)  Valton  v.  National  Ins.  Co.  20  N. 
Inf.  (8th  ed.)  932.  T.  82. 

(c)  See  injra,  note  (^). 
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fence.  *  We  have  called  aU  the  answers  warranties,  *  466 
and  we  know  not  how  they  can  be  called  less,  under 
any  definition  of  the  law.  It  is  certain,  however,  that  the 
question  of  materiality  is  generally  applied  to  them,  and, 
when  wholly  immaterial,  a  breach  is  seldom  permitted  to  dis- 
charge the  insurers,*  as  the  cases  are  usually  determined. 
And,  as  was  said  in  reference  to  policies  against  fire,  the 
question  of  materiality  is,  generally,  submitted  to  the  jury ; 
but  they  will  not  be  permitted  to  find  or  to  regard  diseases 
or  infirmities  as  immaterial,  which  the  contract  regards  as 
material,  (ce) 

It  has  been  said,  however,  that  when  the  policy  expressly 
declares,  as  most  of  our  life  policies  now  do,  that  the  policy 
is  made  upon  the  statements  in  the  application  for  insurance, 
and  that  if  they  are  in  any  particular  untrue  the  policy  shall 
be  void,  this  gives  to  the  statements  the  full  force  of  war- 
ranties ;  and  if  they  are  untrue,  the  policy  is  thereby  avoided, 
however  immaterial  the  fact,  (d)  The  burden  of  proving 
material  falsehood  of  representations  is  on  the  insurers,  (dd) 

One  warranty  or  statement  is  usually  made  expressly  a  part 
of  all  life  policies.  It  is,  that  the  life-insured  is  then  in  good 
health,  (e)  This  applies  to  the  mind  as  well-  as  the  body; 
and  if  insanity  be  known  and  concealed,  the  policy  would  be 
avoided.  (/)  But  in  one  case  where  the  life-insured  was 
then  insane,  but  was  wholly  unconscious  of  it,  the  policy  was 
held  to  be  valid,  although  two  physicians  were  then  in  attend- 
ance upon  him,  and  knew  him  to  be  insane,  (jf) 

The  health  of  the  body  required  to  make  the  policy  attach, 
does  not  mean  perfect  and  absolute  health ;  for  it  may  be 
supposed  that  this  is  seldom  to  be  found  among  men.  '^  We 
are  all  bom,''  said  Lord  Mansfield,  '^  with  the  seeds  of  mor- 

(ec)  Campbell  v.  New  England  Int.  good  health/'  it  was  Md, '  that   the 

Co.  66  Mass.  881.  same  meaning  was  to  be  attached  to 

Id)  Miles  V.  Conn.  Ins.  Co.  8  Gray,  these  terms  as  in  the  original  appli* 

680 ;  Cazenove  r.  British  Asso.  Co.  6  cation,  and  that  the  effect  was  to  ex- 

C.  B.  487.  tend  the  original  representations  with 

(dd)  CaApbell  v.  New  England  Ins.  the  same  effect  as  if  made  at  tlie  time 

Co.  98  Mass  881.  of  renewal.    Peacock  v,  N.  Y.  Ins.  Co. 

(c)  Where  a  policy,  which  had  been  20  N.  Y.  298. 

forfeited  by  non-payment  of  the  annual  (/)  Lindenaa  r.  Desborough^  8  Bw 

premimn,  was  renewed  on  the  condi-  &  C.  686,  8  Car.  &  P.  853. 

tioQ  that  the  life-assured  was  *'  now  in  (^)  Swete  v.  fairlie,  6  Car.  &  P.  L 
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tality  in  us."  (A)  Nor  can  there  be  any  other  definition  or 
rule  as  to  this  requirement  of  good  health,  than  that  it  should 
mean  that  which  would  ordinarily  and  reasonably  be  regarded 

as  good  health,  (i)  Nor  should  we  be  helped  by  say- 
*  467  ing  that  this  good  *  health  must  exclude  all  disorders, 

or  infirmities,  which  might  possibly  shorten  life ;  for, 
as  has  been  well  said  in  an  instructive  English  case,  that  may 
be  said  of  every  disorder  or  infirmity.  (/)  But  it  must  ob- 
viously be  very  difficult  to  determine  questions  like  these  by 
any  general  rule.  And  it  is  the  usual  practice  of  courts  to 
leave  these  questions  to  the  jury ;  and  it  may  be  added,  that 
it  is  the  usual  practice  of  jurors  to  be  very  lenient  toward  the 
insured,  provided  there  is  no  evidence  of  fraud. 

Dyspepsia  is  a  very  common  disease,  and  is  always  in- 
quired about.  Undoubtedly  it  sometimes  kiUs,  but  generally 
it  does  not.  But  whether  it  has  a  tendency  to  shorten  life, 
or  whether  in  any  particular  case  it  did  shorten  life,  it  might 
be  very  difficult  to  say.  In  an  English  case,  the  court  said : 
*^  If  dyspepsia  were  a  disorder  which  tended  to  shorten  life 
within  this  exception  (good  health),  the  lives  of  half  the 
members  of  the  profession  would  be  uninsurable."  (A;)  This 
would  probably  be  as  true  in  this  country  as  in  England ;  but 
an  American  court  has  said :  '*  We  cannot  see  how  a  person 

(h)  Willis  V.  Poole,  Park,  Ins.  586,  der  an  insurance  npon  it  more  than 

Marsh.  Ins.  771.  usually  hazardous,  the  fact  that  he  was 

(})  Aveson  v.  Kinnaird,  6  East,  188;  aware  that  he  had  had  those  attacks, 

Ross  V.  Bradshaw,  1  W.  Bl.  812.    In  even   though  without  his  knowledge 

Jones  V.  Provincial  Ins.  Co.  8  C.  B.  (v,  they  had  such  a  tendency,  would  not 

8.)  65,  the  life-insured  stated,  that  he  defeat  the  policy."    These  directions 

orainarily  ei\joyed  good  health,  and  were  hefd  to  be  correct, 

that  he  was  not  aware  of  any  disorder  ( /)  See  note  infra. 

or  circumstance  tending  to  shorten  his  {k)  In    Watson    v.    Mainwaring,   i 

life,  or  to  render  an  insurance  on  liis  Taunt.  768,  Chambre,  J.,  said :   "  All 

life  more  than  usually  hazardous.    It  disorders  have  more  or  less  a  tendency 

appeared,  that  during  the  two  preced-  to  shorten  life,  even  the  most  trifling ; 

ing   years   the   person  had  had  two  as,  for  instance,  corns  may  end  in  a 

severe  bilious  attacks ;  and  that  med-  mortification  ;  that  is  not  the  meaning 

ical  men  had  expressed  different  opin-  of  the  clause ;  if  dyspepsia  were  a  dis- 

ions  as  to  the  efiect  of  these  attwdu  order  that  tended  to  shorten  life  within 

upon  his  health,  but  it  did  not  appear  this  exception,  the  lives  of  half  the 

that  the  unfavorable  <^inions  had  ever  members  of  the  profession  would  be 

been  communicated  to  him.    The  jury  uninsurable."    In  this  case  the  jury 

were  instructed  that  "if  the  assured  had    found    that   the    dyspepsia  was 

honestly  believed,  at  the  time  he  made  neither  organic  nor  excessive,  and  the 

the  declaration,  that  the  bilious  attacks  court  refused  to  aet  aside  the  verdicft 

had  no  effect  upon  his  health,  and  did  for  the  plaintiff^ 
nol  tend  to  shorten  his  lifoi  or  to  reii- 
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can  be  sound  and  healthy  who  is  predisposed  to  dyspepsia  to 
such  a  degree  as  to  produce  bodily  infirmity."  (Z)  We,  how- 
ever, cannot  see  that  any  degree  of  dyspepsia  is  not  in  that 
degree  a  bodily  infirmity. 

A  strong  case  occurred  in  England,  in  which  the  insured 
was  afflicted  at  times  with  cramps  and  spasms,  and  violent 
fits  of  the  gout,  but  was,  when  the  policy  was  made,  in  as 
good  health  as  he  had  been  in  for  a  long  time  before. 
A  verdict  against  *  the  insurers  was  sustained.  But  *  468 
in  that  case  the  insurers  were  told,  when  making  the 
insurance,  that  the  injured  was  subject  to  gout,  (tti) 

Consumption  is  more  frequently  than  any  other  one  disease 
the  cause  of  death,  both  in  England  and  in  this  country ;  and 
insurers  always  make  numerous  and  specific  inquiries  respect- 
ing any  tendency  to  it.  A  question  is  always  asked,  whether 
there  has  been  any  spitUng  of  blood  or  cough.  It  would  be 
absurd  to  answer  any  such  questions  by  a  general  negative, 
or  to  construe  such  a  negative  literally.  Probably,  no  per- 
son evqr  reached  adult  age,  without  at  some  time  spitting 
blood  {rom  the  drawing  of  a  tooth,  or  a  slight  wound  in  the 
mouth.  The  question,  therefore,  must  mean,  whether  these 
symptoms  have*  ever  appeared  in  such  a  way,  or  under  such 
circumstances,  as  to  indicate  a  disease  which  would  have  a 
tendency  to  shorten  Ufe  ;  and  it  is  with  this  meaning  that  the 
question  is  left  to  the  jury.  It  is,  however,  undoubtedly 
true,  that  any  such  symptom,  unless  it  were  certainly  of 
no   consequence,  should  be   stated,  (n)     We  have  known 


M^!' 


[/)  N.  Y.  Life  Ins.  Co.  v.  Flack,  8  equal  contract."  Willis  v.  Poole,  Park, 

866.  Ins.  586,  Marsh.  Ins.  771. 

(m)  Lord  Mansfidd  said :  "  The  im-  (n)  In  Voee  t;.  Eagle  Ins.  Co.  6  Cush. 
perfection  of  langua^  is  such  tliat  we  42,  an  applicant  for  life  insurance  an- 
na ve  not  words  for  every  different  idea;  swered  an  interrogatory,  whether  he 
and  the  real  intention  of  parties  must  had  ever  been  afflicted  with  a  pulmo- 
be  found  out  by  the  subject-matter,  nary  disease,  in  the  negative ;  and  in 
By  the  present  policy,  the  life  is  war-  answer  to  an  interrogatory,  whether  he 
ranted,  to  some  of  the  underwriters,  in  was  then  afflicted  with  any  disease  or 
health,  to  others  in  good  health ;  and  disorder,  and  what,  stated,  that  he 
yet  there  was  no  difference  intended  in  could  not  say  whether  he  was  afflicted 
point  of  fact.  Such  a  warranty  can  with  any  disease  or  disorder,  but  that 
never  mean  that  a  man  had  not  the  he  was  troubled  with  a  general  debil- 
seeds  of  disorder.  We  are  all  bom  ity  of  the  system ;  and  it  was  proved 
with  the  seeds  of  mortality  in  us.  A  that  the  applicant  was  then  in  a 
man,  subject  to  the  gout,  is  a  life  consumption,  the  symptoms  of  which 
capable  of  being  insured,  if  he  has  no  had  begun  to  develop  themselves  five 
■ickneet  at  the  time  to  oiake  it  an  un-  months   before,  and  were  known  to 
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•  469  a  case  where  *  the  life-insured  was  asked  whether  he 
had  ever  had  consumption,  and  replied  that  he  had 

him ;  but  were  not  disclosed  to  the  in-  Lord  Chief  Justice  told  the  jury,  that 
•urers,  although  sufficient  to  induce  a  it  was  for  them  to  sajr  whether,  at  tlie 
reasonable  belief  on  the  part  of  the  time  of  his  making  the  statement  bet 
applicant,  that  he  had  such  a  disease,  forth  in  the  declaration,  the  assured 
It  was  held,  that  whether  these  state-  had  such  a  spitting  of  blood,  and  such 
nients  amounted  to  a  warranty  or  not,  affection  of  the  lungs  and  inflammatorj 
they  were  so  materially  untrue  as  to  cough,  and  such  a  disorder,  as  would 
avoid  the  policy,  although  the  insured,  have  a  tendency  to  shorten  his  lile. 
at  the  time  of  his  application,  did  not  This  was  held  a  misdirection  i  for,  al- 
belleve  that  he  haa  any  pulmonary  though  the  mere  fact  of  the  assured 
disease,  and  the  statement  made  by  having  spit  blood  would  not  vitiate 
him  was  not  intentionally  false,  but,  ac-  the  policy,  the  assured  was  bound  to 
cording  to  his  belief,  true.  According  have  stated  that  fact  to  the  insurance 
to  the  opinion  delivered  in  the  case,  the  company  in  order  that  they  might 
proposal  or  declaration,  when  forming  make  the  inquiry  whether  it  was  the 
a  part  of  the  policy,  amounts  to  a  con-  result  of  the  disease  called  spitting  of 
dition  or  warranty  which  must  be  blood.  Alderson,  B. :  "  Then  as  to  tlie 
strictly  complied  with,  and  upon  the  misdirection,  my  Lord  Denman  cer- 
truth  of  which,  whetlier  a  misstate-  tainly  does  not  appear  to  have  suffi- 
nient  be  intentional  or  not,  the  whole  ciently  called  the  attention  of  the  jury 
instrument  depends ;  where  there  is  no  to  the  distinction  between  those  dis- 
warranty,  an  untrue  allegation  of  a  orders,  respecting  the  existence  of 
material  fact,  or  the  concealment  of  a  which,  at  the  time  of  executing  the 
material  fact  when  a  general  question  is  policy,  the  assured  was  called  on  to 
put  by  the  insurers  at  the  time  of  effect-  make  a  specific  declaration,  and  those 
ing  the  policy,  which  would  elicit  it,  will  which  might  have  formerly  existed, 
vitiate  the  policy,  although  such  al-  By  *  spitting  of  blood '  must,  no  doubt, 
legation  or  concealment  be  the  result  be  understood  a  spitting  of  blood  as 
of  accident  or  negligence,  and  not  of  a  symptom  tending  to  shorten  life ; 
design.  Tliis  case  also  decides,  that  the  mere  fact  is  nothing.  A  man  can- 
the  tact  that  the  agent  for  receiving  not  have  a  tooth  pulM  out  without 
the  application  and  forwarding  it  to  spitting  blood.  But,  on  the  other 
the  directors  of  the  company  at  their  hand,  if  a  person  has  an  habitual  spit- 
place  of  business,  by  whom  the  con-  ting  of  blood,  although  he  cannot  fix 
tract  and  policy  are  made  and  signed  on  the  particular  part  of  his  frame  whence 
the  basis  of  the  application,  had  rea-  it  proceeds,  still,  as  this  shows  a  weak- 
•onable  cause  to  believe  that  the  party  ness  of  some  organ  which  contains 
was  laboring  under  a  pulmonary  dis-  blood,  he  ought  to  communicate  the 
ease,  does  not  cure  the  effect  of  the  fact  to  the  insurance  company ;  for  no 
untrue  statement.  In  Geach  v.  Ingall,  one  can  doubt  that  it  would  most  ma- 
14  M.  &  W.  95,  the  life-assured  stated,  terially  assist  them  in  deciding  whether 
in  his  declaration,  that  he  was  at  that  they  should  execute  the  policy ;  and 
time  in  good  health,  and  not  afflicted  good  faith  ought  to  be  kept  with  them, 
with  any  disorder,  nor  addicted  to  any  So,  if  he  had  had  spitting  of  blood 
habit  tending  to  shorten  life ;  that  he  only  once,  but  that  once  was  the  result 
had  not  at  any  time  had,  among  other  of  the  disease  called  spitting  of  blood, 
things,  any  spitting  of  blood,  consump-  he  ought  to  state  it,  and  his  not  doing 
tive  symptoms,  asthma,  cough,  or  other  so  would  probably  avoid  the  ]  olicy. 
affection  of  the  lungs.  One  of  the  Again,  suppose  this  man  had  an  in- 
terms  of  the  policy  was,  that  it  should  flammation  of  the  lungs,  which  had 
be  void  if  any  thing  stated  by  the  assured  been  cured  by  bleeding,  many  phy- 
in  the  declaration  should  be  untrue,  sicians  would  perhaps  say,  that  it  waa 
The  defendants'  witnesses  proved,  that,  an  inflammation  of  the  lungs  of  so 
about  four  years  before  the  policy  was  mitigated  a  nature  as  not  to  tend  to 
effected,  the  assured  had  spit  blood,  shorten  life;  still  that  would  be  no  an- 
and  had  subsequently  exhibited  other  swer  to  the  case  of  the  defendants,  for 
symptoms  usual  in  consumptive  sub-  it  is  clear  that  the  company  intended 
Jects ;  and  it  appeared  that  he  died  of  that  the  fact  should  be  mentioned, 
eonsumption  in  the  year  1848.    The  Aa  to  the  word  'cough/  it  mutt  be 
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not.    Some  jeBXs  after  the  policy  *  was  made  he  died  *  470 
of  fever ;   but  the  insurers  proved,  that  some  years 

understood  as  a  cough  proceeding  from  fiictB  replied  to  in  the  proposal,  hut  those 
the  lungs,  or  no  one  could  ever  insure  as  to  questions  21  and  22  were  omitted 
his  life  at  all ;  and  indeed  it  is  so  ex-  therein.     It  then  provided,  that  tiio 
pressed    in  the  policy, — 'Cough,  or  policy  should  be  null  and  void,  and  all 
other  affection  of  the  lungs.'    Again,  moneys  paid  by  the  assured  forfeited, 
it  is  obvious  that  the  insurance  com-  upon  liis  dying,  in  certain  enumerated 
pany  meant  to  guard  against  the  dis-  modes,  or  if  any  thing  so  warranted  aa 
ease  of  dysentery.    Now,  a  man  may  aforesaid  shall  not  be  true,  or  if  any 
have    had   the    dysentery,  and    been  circumstance  material  to  this  insurance 
cured  of  it ;  still  the  of&ce  should  know  shall  not  have  been  truly  stated,  or 
of  it ;  and,  indeed,  that  disorder  may  shall  have  been  misrepresented  or  con- 
have    been    mentioned   by   name,  as  cealed,  or  shall  not  have  been  fully  and 
being  one  of  a  nature  likely  to  return,  fairly  disclosed  and  communicated  to 
All  these  instances  show  that  it  was  the  said  company,  or  if  any  fraud  shall 
not  intended  to  restrict  the  statement  have  been  practised  upon  the  said  com- 
of  the  assured  to  disorders  having  a  pany,  or  any  false  statement  made  to 
tendency  to  shorten  life  at  the  moment  tiiem  in  or  about  the  obtaining  or  ef- 
of  executing    the   policy ;   what   the  fecting  of  this    insurance.      The  an- 
company  demanded  was,  a    security  swers    to  questions    21  and  22  were 
against  tlie  existence  of  such  diseases  proved  to  be  untrue.    It  was  held  by 
in  the  frame.    There  must,  therefore,  the  House  of  Lords,  reversing  the  de- 
be  a  new  trial."    Bolfe,  B. :  *'  I  have  cisions  of  tiie   Courts  of   Exchequer 
no  duubt,  that  if  a  man  had  spit  blood  and  Exchequer  Chamber  in  Ireland,  that 
from  his  lungs,  no  matter  in  how  small  the  judge  was  wrong  in  directing  the 
a  quantity,   or  even  had  spit   blood  jury,  that  if  they  found  the  statements 
from    an    ulcerated    sore    throat,    he  both  false  ^  and  material,  they  should 
would   be    hound   to    state  it.     The  find  the  verdict  for  tlie  defendant ;  and 
fact   should   be   made  known  to  the  that  the  questions   which    the  judge 
office,  in  order  that  their  medical  ad«  ought  to  have  left  to  the  jury  were, 
viser    might    make    inquiry    into   its  first,  Were  the  statements  false  ?  and, 
cause."     in  Anderson  v.  Fitzgerald,  4  secondly.  Were  they  made  in  obtaining 
M.  L.  Cas.  484,  24  Eng.  L.  ft  £q.  1,  or  etlectin^  the  policy  1    The  ground 
determined  finally  by  the  House  of  of  tlie  decision  was,  that  the  insurers 
Lords,  the  assured  proposed  his  life  had  stipulated  that  the  policy  should 
for  insurance,  and  signed ''a  proposal,"  be  void,  unless  the  assured  should  an- 
whicli  contained  his  answers  to  twenty-  swer  certain  questions  correctly,  and 
seven  questions.    The  21st   and  22d  thereby  excluded  tlie  question  of  ma- 
were  as  follows :  "  2L  Did  any  of  the  terialiiy.     Lord   St    Leonards,  in  op- 
party's  near  relations  die  of  consump-  position    to    Baron    Parke   and  Lord 
tion,   or    any  other    pulmonary  com-  Brougham,  thought  the   words  *' false 
plaint  ?     Answer,    No."     *'  22d.    Has  statement "  in  the  connection,  meant  a 
the  party's  life  been  accepted  or  re-  statement  untrue  within  the  knowledge 
fused  at  any  office  1  &c.    Answer,  No."  of  the  party  making  it,  and  not  merely 
The  proposal  also  contained  the  fol-  one  which  was  in  fact  imtrue, —  but,  on 
lowing  agreement:   "I  hereby  agree  the  ground  that  a  circumstance  ma- 
tliat  the  particulars  mentioned  in  the  terial  to  the  insurance  had  not  been 
above  proposal,  shall  form  the  basis  of  truly  stated,  concurred  in  the  motion, 
the  contract  between  the  assured  and  See  Duckett  v.  Williams,  2  Cromp.  & 
the  company ;    and  if  there  be  any  M.  848,  4  Tyrw.  240.    In  this  case  it 
frfiudulent  concealment  or  untrue  alle-  was  agreed  in  the  declaration  signed 
gation  contained  therein,  or  any  cir-  by  the  assured  previous  to  effecting 
cumstance  material  to  this  insurance  the  policy,  that  if  any  untrue  aver- 
shall  not  have  been  fully  communi-  ment  was  contained  tlierein,  or  if  the 
cated  to  the  said  company,  or  there  facts  required  to  be  set  forth  in  the 
shall  be  any  fraud  or  misstatement,  all  proposal  annexed  were  not  truly  stated, 
money  which  shall  have  been  paid  on  the  premiums  siiould  be  forfeited,  and 
account  of  tiiis  insurance  shall  become  the  assurance  absolutely  null  and  void, 
forfeited,  and  the  policy  be  void."    The  The  statement  as  to  the  health  of  the 
policy  contained  a  warranty  on   the  life,  was  untrue  in  point  of  fact,  but 
part  of  the  assured  as  to  most  d  the  not  to  the  knowledge  of  tlie  party  mak> 
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before  the  policy  was  made,  he  had  been  very  weak  and  ill, 
and  that  a  physician  who  attended  him  believed  he  had  con- 
sumption.  But  another  physician,  who  was  also  consulted 
by  the  patient,  believed  that  he  had  not  this  disease ;  and'  he 
appeared  and  was  thought  to  have  recovered  his  health  per- 
fectly. In  his  answers,  the  life-insured  gave  no  statement 
respecting  this  disease.  The  jury  found  for  the  plaintiff,  and 
their  verdict  was  not  disturbed.  It  is  impossible  to 
*  471  understand  the  law  as  it  *is  applicable  to  this  interest- 
ing question,  except  from  the  adjudged  cases;  and  we 
give  copious  extracts  from  them  in  the  notes. 

We  have  seen,  that  in  marine  policies  the  ship,  if  possible, 
and  in  fire  policies  the  building  always,  are  examined  by  the 
insurers  or  their  agents.  This  is  carried  much  further  in 
life  policies.  Not  only  is  it  asked  what  physician  attended 
the  life-insured, — and  this  question  must  be  answered  by  the 
name  of  every  physician  consulted  as  such,  although  he  were 
in  common  parlance  a  quack ;  (o)  and  questions  may  be  and 
often  are  put  to  the  physicians  named, — but  life  insurance 
companies  have  their  own  physician  regularly  appointed, 
whose  business  it  is  to  make  careful  personal  inspection  of 
the  life-insured.  And  as  it  has  been  said  in  respect  to  fire 
policies,  that  the  examination  of  a  building  by  the  insurers, 
throws  upon  them  much  responsibility  for  any  infirmities 
which  they  could  detect,  we  apprehend  that  this  principle 
should  apply  at  least  with  equal  force  to  life  policies. 

A  question  is  now  usually  or  always  asked  as  to  the  habits 
of  the  person,  in  regard  to  the  use  of  intoxicating  liquors. 
This  question  is  variously  phrased ;  but,  whatever  language 
is  used,  it  must  be  construed  with  reasonable  reference  to  its 
intention,  and  this  intention  must  be  to  confine  the  insurance 
to  persons  who  are  temperate ;  and  there  must  always  be  a 

ing  it.  It  was  held,  that  the  want  of  rendered  the  policy  void,  and  it  is  tot 
knowledge  waa  immaterial,  and  the  material  that  his  death  was  not  occa- 
premiums  were    forfeited.     It   being    sioned  by  his  business  of  slave-taking. 

1. ij_j  •_  Ai j:*.: r: u i v .^^^  T-^-    i>^    oi    D.v»» 


will  render  the  policy  void ;  it  was  held,  Everett  r  Desborough,  6  id.  608 ;  Lin- 

that  the  representation  by  the  insured  denau  v.  Desborough,  S  B.  &  C.  686; 

that  he  was  a  farmer,  whereas  he  was  Huckman  v.  Femie,  8  M.  &  W.  606. 
at  the  time  a  slave-taker  by  occupation, 
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-vride  debatable  ground  between  temperance  and  total  absti* 
nence.  (p)  A  negative  answer  to  such  a  question  as,  Have 
you  ever  been  subject  to  fits?  would  not  be  falsified  bj 
having  had  one  fit.  But  if  the  question  were,  Have  you 
ever  had  a  fit?  a  single  fit  would  falsify  a  negative.  (9)  But 
even  then,  we  apprehend,  the  materiality  of  the  fact  would  be 
taken  into  consideration;  that  is,  for  example,  the  policy 
would  not  be  defeated  by  proof  that  the  life-insured,  long 
years  before,  and  when  a  teething  child,  had  a  fit. 

There  is  always  a  general  question,  whether  any 
facts  exist  *  or  haye  existed  affecting  health,  other  *  472 
than  those  which  have  been  particularly  inquired  of. 
It  would  seem  from  the  cases,  that  this  question  is  held  to 
cover  all  facts  whatever,  which  might  have  this  character ; 
and  it  is  a  question  for  the  jury  whether  the  fact  concealed 
was  material,  and  whether  the  concealment  was  honest,  (r) 
Thus,  where  a  life-insured  did  not  state  that  she  was  a 
prisoner  for  debt  at  the  time  of  effecting  the  insurance,  the 
materiality  of  the  concealment  was  considered  a  question  for 
the  jury.  («)  And  in  another  case,  which  would  seem  to  be 
an  extreme  one,  the  plaintiff  was  non-suited,  because  a 
woman  whose  life  was  insured  had  had  a  child  some  years 
before  under  disgraceful  circumstances,  and  this  fact  was  not 
stated,  (jf)  In  another,  a  man  taking  out  a  life  insurance, 
was  asked  in  what  relation  the  person  for  whose  benefit  it  was 
taken  out,  stood  to  him,  and  answered  "  wife.**  This  was 
untrue,  and  it  avoided  the  policy,  (tt)  Even  if  material  facts 
are  misrepresented,  but  honestly,  and  in  mere  ignorance, 
and  the  insurers  knew  the  truth,  the  policy  is  not  thereby 
avoided,  (t^)  Nor  is  it  avoided  by  such  misstatement  of  a 
fact,  which,  if  truly  stated,  would  diminish  the  risk;  for 
then,  if  the  insurers  are  deceived,  it  is  to  their  own  advan- 
tage.   Nor  is  the  policy  avoided  by  a  mere  misrepresentation 

Ip)  See  Southcomb«  v.  MerrimaD,  borough,  6  id.  608;  DalgUsh  v.  Jurie^ 

Car.  &  M.  286.  2  Macn.  &  G.  248. 

iq)  Chattock  r.  Shawe.  1  Moody  &        (t)  HugaeniDi^.Kajlej^STauntlSS. 
R.  496.  (/)  Edwards  v.  Barrow,  Ellis,  Ins.  128. 

(r)  Lindenaa  v.  Desborough,  8  Car.        \tt)  Equitable  life  Ins.  Co.  v.  Pater- 

&  P.  868,  8  B.  &  C.  686;  Morrison  v.  son,  41  Geo.  838. 
Muspratt,  4  Bing.  60;  Everett  v.  Det-       (a)  Carter  v.  Boefam,  8  Burr.  1910. 
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relating  to  a  fact  concerning  which  there  is  an  express  war- 
ranty, (v) 

If  the  insurers  defend  on  the  ground  that  the  insured  was 
not  in  good  health  at  the  time  of  effecting  the  insurance,  the 
burden  is  on  them  to  prove  this,  (w")  If  a  person  insures  the 
life  of  another,  he  is  bound  by  the  misrepresentations  of  that 
other,  although  he  is  himself  ignorant  of  their  falsity.  (2;) 
But  he  is  not  bound  by  the  concealment  of  facts  by  the  life- 
assured,  of  which  he  himself  is  ignorant,  which  are  not  called 
for  by  a  general  or  particular  question,  unless  the  life-assured 
is  his  general  agent  to  effect  the  policy,  (y)  So  it  would  be 
if  the  third  person  is  himself  unconscious  of  concealing 
facts,  {z) 

It  may  be  added,  that  where  a  proposal  is  made  and 

*  473   an  *  agreement  entered  into  for  a  life  insurance,  and  a 

policy  prepared,  differing  from  the  agreement,  equity 
will  relieve  by  reading  the  policy  in  conformity  with  the 
agreement.  But  this  relief,  of  course,  would  not  be  given,  if 
the  insurers  had  intended  to  vary  the  agreement,  and  the 
policy  was  accepted  by  the  insured  with  a  knowledge  of  that 
variance,  (a) 

C.  —  Of  HeUrtctioM  and  Uxeeptionf  in  L\fe  Policies. 

These  may  be  regarded  as  coming  under  the  law  of  war- 
ranty.  Principles  may  be  applied  to  them  analogous  to  those 
applied  to  deviation  under  marine  policies,  the  question  being 
whether  there  is  a  change  of  risk.  There  is,  however,  this 
difference.  Deviation  is  defined  only  by  the  law  and  usage. 
But  these  restrictions  and  exceptions  are  expressly  and  pre- 
cisely stated  in  life  policies. 

The  most  important  of  these  restrictions  or  limitations 
apply  to  place,  the  life-insured  not  being  permitted  to  go 
beyond  certain  limits,  or  to  certain  places,  or  not  to  go  to 

(9)    Haywood  v.  Kodgera,  4  East,  (r)  Majnard  v.  Rhodes,  6  Dowl.  & 

590;  Anderson  o.  Fitzficerald,  4  H.  L.  R.  266,  1  Car.  &  P.  860. 

Cas.  4li,  24  £ng.  L.  &  £q.  6,  Parke,  (y)  Huckman  v.  Fernie,  8  M.  &  W 

B.  6O6, 

{w)  l^renton  Ins.  Co.  v.  Johnson,  4  (z)  Swete  v.  Fairlie,  6  Car.  &  P  1. 

K.  J.  676.  (a)  Collett  v.  Morrison,  9  Hare   169; 

12  Eng.  L.  &  £q.  171. 
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them  at  certain  times.  Although  the  language  used  in  ex- 
pressing these  limitations  must  be  subject  to  a  reasonable, 
and  it  may  be  s  id  a  liberal,  construction,  positive  departure 
from  a  precisely  stated  limitation,  has  been  held  to  avoid  the 
policy,  although  an  exact  compliance  with  it  was  impossible^ 
and  the  departure  from  it  rather  lessened  than  increased  the 
risk.  We  give  below  the  leading  cases  on  this  restric- 
tion, (i) 

*  It  is  very  common  in  practice,  for  insurers  on  ap-  ♦  474 
plication  to  give  liberty  to  exceed  these  limits,  either 

(6)  In  Wing  v.  Harvey,  6  De  G.,  M.  of  the  agents  in  receiving  the  premiums 
&  G.  266,  27  Eng.  L.  &  Eq.  HO,  Ben-  paid  to  them  in  faith  of  the  policies 
nett,  at  the  instance  of  Wing,  his  cred-  continuing  valid  and  efiectual  notwith- 
itor,  procured  insurance  on  his  own  life,  standing  the  departure,  and  transmit- 
and  one  condition  in  the  policy  was,  ting  them  to  the  directors,  who  retained 
that  "  if  the  party  upon  whose  life  the  them  without  objection.  Knight  Bruce., 
insurance  is  granted  shall  go  beyond  L.  J.,  said :  **  If  tlie  directors  repre- 
the  limits  of  Europe  without  the  license  sented  by  the  defendant  had  them- 
of  the  directors,  this  policy  shall  be-  selves  personally  received  the  premiums 
come  void,  the  insurance  intended  to  which  Mr.  Lockwood  and  Mr.  Thomp- 
be  hereby  effected  shall  cease,  and  the  son  received  with  the  same  knowledge 
money  paid  to  the  society  become  for-  they  had,  that  would  certainly  have 
feited  to  its  use."  These  policies  were  been  a  waiver  of  the  forfeiture,  and  the 
duly  assigned  by  Bennett  to  Wing,  and  defence  would  have  been  ineffectual ; 
notice  given  to  Lockwood,  the  general  but  they  were  their  agents  for  the  pur- 
agent  of  the  company  at  Bury  Sl  Ed-  pose  of  receiving  the  premiums  upon 
rounds,  tlirough  whom  the  policies  had  subsisting  policies,  —  premiums  paid  to 
been  effected.  After  the  assignments,  them  upon  the  faith  of  the  policies  con- 
the  premiums  were  regularly  paid  by  tinuing  valid  and  effectual,  notwith- 
Wing,  or  his  brother  in  his  behalf.  In  standing  the  departure  and  residence 
June,  1885,  five  years  after  the  effecting  at  Canada  of  the  person  whose  life  was 
of  the  last  policv,  Bennett  infringed  on  insured,  —  a  faith  in  which  Lockwood, 
the  condition  of  the  policies,  b^  going  and  afterwards  Thompson,  knowingly 
to  live  in  Canada,  where  he  resided  till  acquiesced,  and  expressly  sanctioned, 
his  death  in  1849.  Lockwood,  applying  Those  premiums  having  been,  from 
to  Wing  for  the  premiums  afterwards,  time  to  time,  transmitted  to  the  direo- 
was  informed  of  Bennett's  departure,  tors,  and  retained  by  them  without  ob- 
and  being  inquired  of  whether  it  would  lection,  I  think,  whether  Lockwood  or 
be  safe  to  pay  the  premiums  under  the  Thompson  informed,  or  did  not  not  in- 
circumstances,  replied,  that  the  policies  form  them  in  fact,  of  the  true  state  of 
would  be  perfectly  good  provided  the  the  circumstances  in  which  the  premi- 
premiums  were  regularly  paid ;  and  ums  were  paid  to  them,  the  directors 
Wing  thereupon  paid  them  to  Lock-  became  and  are,  as  between  themselves 
wood,  who  transmitted  them  to  the  and  plaintiffs,  as  much  bound  as  if 
head  office  of  the  society.  To  the  sue-  those  premiums  had  been  paid  by  the 
cessor  of  Lockwood,  who  died  in  1847,  plaintiff  directly  to  themselves,  they 
the  same  inquiries  were  put,  the  same  knowing  at  the  time,  on  each  occasion, 
reply  was  received,  and  the  premiums  the  place  of  Bennett's  residence.  The 
received  and  transmitted  in  the  same  directors  taking  the  money,  were  or 
manner.  There  was  some  evidence  are  precluded  fi^m  saying  they  received 
which  tended  to  show,  that  the  officers  it  otherwise  than  for  tlie  purpose  and 
of  the  company  had  incidentally  be-  on  the  faith  for  which  and  on  which 
come  informed  of  Bennett's  residence  Mr.  Wing  expressly  paid  it."  See 
in  Canada.  It  was  held,  that  whether  also  Bouton  v.  Am.  Ins.  Co.  25  Conn, 
the  office  had  express  notice  of  the  for-  642^ 
ftitore  or  not,  it  was  waived  by  the  act 
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for  a  time  or  permanently ;  and  they  are  equally  bound  by 
the  liberty  granted,  whether  they  do  or  do  not  receive  a 
further  premium  therefor,  (c)  Where  an  agent,  in  dis- 
obedience to  the  rules  of  the  company,  permitted  an  insured 
to  reside  in  a  prohibited  district,  it  was  held  that  the  insured 
was  not  bound  to  know  the  rules  of  the  company,  although 
it  was  a  *'  mutual ; "  and  the  company  was  estopped  to  deny 
the  authority  of  the  agent,  (^ce) 

Policies  are   sometimes  especially  made  to  cover 
*  475   *  what  may  be  called  war  risks,  or  the  risks  of  soldiers 
or  ofBcers  in  war ;  or  are  made  to  cover  those  risks  by 
liberty  given  on  a  common  policy. 

Trades  or  occupations  deemed  extra-hazardous,  as  employ- 
ment about  gunpowder,  or  steam-engines,  are  sometimes 
enumerated ;  and  either  altogether  prohibited,  or  admitted 
upon  an  extra  premium. 

Death  by  the  hands  of  justice  is  now  excepted  in  all  our 
policies.  Before  this  provision  was  inserted  in  life  policies, 
the  question  came  before  the  courts  whether  this  exception 
was  not  made  by  the  policy  of  the  law ;  and  it  would  seem 

(c)  In  Hathaway  v.  Trenton  Ins.  Co.  tion  to  be  put  on  the  permit,  but  Jteld, 
11  Cush.  448,  a  person  whose  life  was  that  as  the  defendants  knew  the  route 
insured  had  permission  given  him  "  to  which  the  insured  had  gone,  and  after- 
make  one  voyage  out  and  home  to  wards  received  the  annual  premiums, 
California,  in  a  first-rate  vessel,  round  they  had  waived  their  right  to  such  a 
Cape  Horp  or  by  Vera  Cruz."  Being  defence.  In  Taylor  v»  iEtna  Ins.  Co. 
taken  sick  in  California,  he  returned  18  Grav,  484,  the  (wlicy  permitted  the 
home  by  way  of  Panama  and  Chagres,  insured  to  pass  between  certain  ports 
and  soon  after  died.  It  was  held^  tliat  "  on  first-class  decked  vessels."  It  was 
the  policy  was  thereby  avoided,  al-  hdd  that  the  policy  was  not  forfeited 
though  at  the  time  he  left  California  by  the  assured  going  as  a  steerage  pas- 
there  was  no  usually  travelled  route  by  senger  in  such  vessels,  in  the  absence 
way  of  Vera  Cruz,  and  in  his  then  state  of  any  evidence  to  show  that  life  was 
of  health,  a  return  home  by  that  way  less  safe  in  tlie  steerage.  In  Baldwin 
would  have  been  attended  with  great  v.  N.  Y.  Ins-  Co.  8  Bosw.  530,  permis- 
risk  and  expense,  and  although  the  sion  was  given  the  life-insured  to  reside 
route  taken  was  the  shortest  and  the  and  travel  by  land  or  by  any  of  the 
safest  one.  In  Bevin  v.  Conn.  Ins  Co.  regular  sea  steamers  in  any  part  of 
28  Conn.  244,  liberty  was  given  *'  to  pass  the  United  States,  "  to  be  north  of  the 
by  sea  in  decked  vessels,  from  any  port  south  bounds  of  Virginia  by  the  10th 
in  the  United  States  to  and  fi-om  any  of  July."  The  person  went  to  Florida, 
port  in  North  and  South  America,  Cha-  and  on  the  11th  of  June  was  seized  with 
gres  excepted,  and  to  reside  in- Califor-  sickness,  and  was  too  sick  to  travel,, 
nia."  The  insured  went  to  Vera  Cruz,  and  died  there  July  20th.  field,  that 
and  then  across  the  country  to  San  the  insurers  were  not  exempt  from  lia- 
Bias,  a  distance  of  one  thousand  miles,  bility.  See  Notman  v.  Anchor  Ati« 
and  thence  by  sea  to  San  Francisco,  Co.  4  C.  B.  (n.  8.)  476. 
where  he  arrived  in  good  health,  and  (oc)  Walsh  v.  iBtna  Ins.  COb  80  Iowa, 
died  three  years  afterwards.  The  court  188. 
were  not  agreed  on  the  exact  construe- 
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to  be  held  that  it  was  so  prohibited,  ((f)  We  incline  to 
think  that  the  same  ruliog  would  be  applied  to  a  loss  of  life 
in  consequence  of  a  duel,  though  this  is  now  always  one  of 
the  express  exceptions. 

A  most  important  exception,  and  one  which  has  created 
much  dUSIculty,  is  that  pf  death  bv  suicide.  The  phraseology 
used  is  sometimes  "  death  by  suicide,"  sometimes  "  death  by 
his  own  hands,'*  and  sometimes  ^^  death  by  his  own  act,'*  and 
probably  sometimes  by  other  equivalent  words.  The  main 
question  must  always  be,  whether  any  prohibition  of  this 
kind  covers  a  case  of  death  caused  directly  by  the  act  of  the 
party,  but  unintentionally,  and  without  knowledge.  We 
should  say,  generally,  if  not  universally,  that  the  insurers 
would  not  be  discharged  by  any  act  of  this  kind.  As  when, 
for  example,  a  life-insured,  by  his  own  mistake,  or  that  of  a 
nurse  or  physician,  took  a  wrong  medicine  or  an  excessive 
dose;  or  pulled  out  a  tooth  and  died  from  the  bleeding, 
which  has  sometimes  followed  fatally  from  the  extrac- 
tion of  a  tooth ;  or  by  cutting  *  off  a  com,  and  so  pro-  *  476 
ducing  fatal  inflammation  or  gangrene.  It  cannot  be 
supposed  that  the  insurers  ever  intend  to  exclude  a  death 
self-inflicted  in  any  such  way,  and  it  might  almost  be  doubted 
whether  they  could  do  so  by  any  language. 

A  much  more  difficult  question  arises,  when  death  is  self- 
inflicted  in  a  condition  of  and  because  of  insanity.  The 
authorities  on  this  subject  are  conflicting.  We  cannot  but 
think,  however,  that  the  law,  especially  if  it  were  construed 
by  the  general  principles  of  insurance,  would  say,  that  death 

(</)  Amicable  Society  v.  Holland,  4  right  side,  of  which  wound  he  died  in  a 

Bligh  (n.  •.),  194;  BoUande  a.  Disney ,  8  lew  minutes,  this  was  held  not  to  come 

Rubs.  Ch.  851.    Where  a  policy  pro-  within  the  cases  excepted  in  a  policy 

Tided  that  it  should  be  void  if  the  life-  of  insurance  on  his  life  of  "  death  by 

assured  "should    die   in    the    known-  means  of  invasion,  insurrection,  riot, 

Tiolation  of  a  law  of  the  State,"  it  or  civil  commotion,  or  of  any  military 

was  heU^  tliat,  to  avoid  it,  the  kilUng  or  usurped  authority,  or  by  the  hands 

of  the  life-assured,  in  an  altercation,  of  justice."    Spruill  v.  North  Carolina 

must  have  been  justifiable  or  excusable  Ins.  Co.  1  Jones  (N.  C),  126.    Where 

homicide,  and  not  merely  under  circum-  the  life-insured  in  Louisiana  attempted 

stances  which  would  make  the  slayer  to  collect  a  debt  by  taking  forcible  pos-  " 

guilty  of  manslaughter  only.    Harper  session  of  his  debtor's  goods,  and  was 

V.  Phoenix  Ins.  Co.  18  Misso.  109,  19  shot  in  an  altercation  which  followed^ 

Misso.  606.    Where  a  slave  refused  to  the  policy  was  held  void.    Bradley  «. 

surrender  to  patrols,  and,  attempting  his  Mutual  Benefit  Life  Ins.  Co.  8  Lanti 

Mcape,  was  shot  by  one  of  them  in  the  841. 
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by  his  own  hands  did  not  legally  include  a  death  which  was 
self-inflicted,  but  not  with  the  concurrence  or  action  of  a 
responsible  mind  or  will.     Here,  however,  we  should  say, 
that  if  the  exception  expressly  included  suicide  under  in 
sanity,  this  provision  would  take  effect,  (e) 

(e)  In  Boiradaile  v.  Hunter,  6  Man.  present  the  consideration  of  the  imme- 

&  G.  639,  the  policy  contained  a  proviso,  diate  context  of  the  vrords  in  question, 

that  in  case  "  the  assured  should  die  by  the  fair  inference  to  be  drawn  from  the 

his  own  hands,  or'hy  the  hands  of  jus-  nature  of  tlie  contract  would  be,  that 

tiue,  or  in  consequence  of  a  duel,"  the  the  parties  intended  to  include  all  wil- 

policy  should  be  void.    The  assured  ful  acts  of  self-destruction,  whatever 

threw  himself  from  Vauxhall  Bridge  might  be  the  moral  responsibility  of  the 

into  the  Thames  and  was  drowned.    In  assured  at  the  time  ;  for,  although  the 

a  suit  on  the  policy,  Erskine,  J.,  in-  probable  results  of  bodily  disease,  pro- 

stnicted  the  jury,  that  "  if  the  assured,  ducing  death  by  physical  means,  may 

by  his  own  act,  intentionally  destroyed  be    the   fair  subjects  of    calculation, 

his  own  life,  and  that  he  was  not  only  the  consequences  of  mental  disorder, 

conscious  of  the  probable  consequences  whether  produced  by  bodily  disease, 

of  the  act,  but  did  it  for  the  express  by  external  circumstances,  or  by  cor- 

purpose  of  destroying  himself  volunta  rupted  principle,  are  equally  beyond 

rily,  having  at  the  time  sufficient  mind  the  reach  of  any  reasonable  estimate, 

to  will  to  destroy  his  own  life,  the  case  And  reasons  might  be  suggested,  why 

would    be  brought  within  the  condi-  those  who  hare  the  direction  of  insur- 

lion  of  the  policy.    But  if  he  was  not  ance  offices  should  not  choose  to  under- 

in  a  state  of  mind  to  know  the  conse-  take  the  risk  of  such  consequences, 

quences  of  the  act,  then  it  would  not  even  in  cases  of  clear  and  undoubted 

come  within  the  condition."    The  jury  insanity.    It  is  well  known  that  the 

found,  that  the  assured  "  threw  himself  conduct  of  insane  patients  is,  in  some 

from  the  bridge  with  the  intention  of  degree,  under  the  control  of  their  hopes 

destroying  his  life ;  but  at  the  time  of  and  fears,  and  that  especially  their  af- 

oommitting  the  act  he  was  not  capable  fection  for  others  often  exercises  a  sway 

of  judging  between  right  and  wrong."  over  their  minds  where  fear  of  death 

It  was    Mii   ( Tindal,  J,,  dissenting),  or  of  personal  suffering  might  have  no 

that  the  policy  was  avoided,  as  the  pro-  influence ;  and  insurers  might  well  de- 

viso  included  all  acts  of  intentional  sire  not  to  part  with  this  restraint  upon 

self-destruction,  and  was  not  limited  by  the  mind  and  conduct  of  the  assured, 

the  accompanying  provisos  to  acts  of  nor  to  release  from  all  pecuniary  inter> 

felonious   suicide.      Ernh'ne,  J.,  said :  est  in  the  continuance  of  the  life  of  the 

"  Looking  simply  at  that  branch  of  the  assured,  those  on  whose  watchfulness 

f>roviso  upon  which  the  issue  was  raised,  its  preservation   might  depend ;    and 

t  seems  to  me,  that  the  only  qualifica-  they  might,  further,  most  reasonably 

tion  that  a  liberal  interpretation  of  the  desire  to  exclude  from  all  questions 

words  with  reference  to  the  nature  of  between    themselves    and    the   repre- 

the  contract  requires,  is,  that  the  act  of  sentatives  of  the  assured,  the  topic  of 

telf-destrurrtion  should  be  the  voluntary  criminality,  so    likely   to   excite    the 

and  wilful  act  of  a  man,  having  at  the  compassionate  prctjudices  of  a  jury, 

time  sufficient  powers  of  mind  and  rea-  which  were  most  poweif  ully  appealed 

son  to  understand  the  physical  nature  to  on  the  trial  of  this  cause."     Tindaf, 

and  consequences  of  such  act,  and  hav-  C.  J.,  Ar/</,  that  the  terms  "  dying  by 

ing  at  the  time  a  purpose  and  intention  his  own  hands,"  being  associated  with 

to  cause  his  own  death  by  that  act ;  the  terms  '*  dying  by  the  hands  of  jus- 

and  that  the  question,  whether  at  the  tice  or  in  consequence  of  a  duel."  which 

time  he  was  capable  of  understanding  last  cases,  designated  criminal  acts,  on 

and  appreciating  the  moral  nature  and  the  principle  of  noscttur  a  nociis,  shouJd 

quality  of  his  purpose,  is  not  relevant  be    mterpreted  as  meaning  felonious 

to  the  inquiry,  further  than  as  it  might  self-destruction.    It  will  be  observed, 

help  to  illustrate  the  extent  of  his  ca-  the  majority  of  the  court  in  the  above 

pacity  to  understand  the  physical  char-  case  exclude  from  the  condition  cases 

acter   of    the  act  itself    It  appears,  of  mere  accident,  and  of  insanity  ex- 

Indeed,  to  me,  that,  excluding  for  the  tending  to  unconsciousness  of  the  act 
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•SECTION   IL  •477 

WHAT  INTBBEST   IS   INSITBABLB. 

It  may  be  said  here,  as  in  marine  and  life  policies,  that  any 

legal  or  equitable  interest  may  be  insured.    It  is  veiy 
common  *  for  creditors  to  insure  the  life  of  .a  debtor,   •  478 
and  for  a  debtor  to  insure  his  own  life,  and  make  the 
insurance  payable  to  a  creditor  for  his  security.  (/)    But  if 

done  or  of  it8  phjBical  consequences,  wherebj  his  death  was  caused  was  the 

In  Clift  V.  Schwabe,  8  0.  B.  487,  which  direct  result  of  insanity,  and  that  his 

was    determined    in    the    Exchequer  insanity  was  what  is  caUed  suicidal  im- 

Chamber,  in  1846,  where  the  condition  pression,  impelling  him  to  take  his  lite, 

was  that  the  policy  should  be  void  if  and  that  suicide  was  the  necessary  and 

the  life-insured  "  should  commit  sui-  direct  result  of  such  insanity  or  disease, 

cide,''  it  was  held  by  a  migority  of  the  The  court   held  that  the    defendants 

court  {Rdfe,  B.,  PatUaon^  J.,  Aldtrsonj  were  not  liable.    The  opinion  was  ez- 

B.,  Parke,  B.),  that  the  terms  of  the  pressed,  that  if  the  death  waa  caused 

condition  included  all  acts  of  voluntary  by  accident,  by  superior  or  overwhelm- 

self-destruction,  and  therefore  if  the  ing  force,  in  the  madness  of  delirium, 

life-assured  voluntarily  killed  himself,  or  under  any  combination  of  circum- 

it  was  immaterial  whether  he  was  or  stances  from  which  it  might  be  fairly 

was  not  at  the  time  a  responsible  moral  inferred  that  the  act  of  self-destruction 

agent.    Pollock,  C.  B.,  and  Wightman,  was  not  the  result  of  the  will  or  inten- 

J.,  dissented.    So  held  also  in  Dufaur  tion  of  the  party,  adapting  means  to  the 

V.  Professional  Life  Ass.  Co.  25  Beav.  end,  and  contemplating  the  physical 

609.    On  the  other  hand,  in  New'  York,  nature  and  effects  of  the  act,  that  it 

in  a  case  decided  before  the  above  might  be  justly  held  a  loss  not  excepted 

cases,  it  was  held,  that  a  provision  in  a  within  the  meaning  of    the  proviso, 

life  policy,  that  it  is  to  be  deemed  void  Where  a  condition  of  the  policy  is,  that 

in  case  the  assured  shall  **  die  by  his  it  shall  be  void,  if  the  party  **  shall  die 

own  hand,"  imports  a  criminal  act  of  by  his  own  hand  in  or  in  consequence  of 

■elf-destruction,  and  the  underwriters  a  duel,"  it  is  held  to  include  the  case 

were  liable,  where  the  assured  drowned  of  suicide  by  swallowing  arsenic ;  and 

himself  in  a  fit  of  insanity.    Breasted  the  first  part  of  the  clause  is  to  be  sep- 

V.  Farmers  Loan  &  Trust  Company,  4  arated  from  the  latter,  as  the  whole 

Hill,  78.    The  decision  of  the  Supreme  taken  together  would  lead  to  an  ab- 

Court  was  affirmed  in  the  Court  of  surdity.    Hartman  v.  Keystone  Insur- 

Appeals,  hut  not  with  unanimity,  ^vq  ance    Co.  21    Fenn.   State,  466,  and 

Judges  voting  for  an  affirmance,  and  Cooper  v.  Massachusetts  Ins.  Co.  102 

three  for  a  reversal.    The  opinion  of  Mass.  227.    In  Equitable  Life  Ins.  Co. 

the  majority,  delivered  by  WiUard,  J.,  v.  Faterson,  41  Geo.  888,  the  insured 

and  the  dissenting  opinion  of  Gardiner,  died  from  laudanum  accidentally  taken 

J.,  present  the  arguments  on  their  re-  by  him  when  drunk,  and  the  insurers 

spective  sides,  the  latter  sustaining  the  were  held. 

decisions  of  the  English  courts,  4  Seld.  (/)  Anderson  v.  Edie,  1796,  2  Fark 

299.    In  Dean  v.  American  Ins.  Co.  4  on  Ins.  (8th  ed.)  916.    In  this  case, 

Allen,  96,  the  policy  provided  that  it  Lord  Kenjfon  said :  "  It  was  singular  that 

ahould  be  void  if  the  asaured  should  this  question  had  never  been  directly 

"die  by  his  own  hand,  or  in  conse-  decided  before;    that  a  creditor  had 

^uence  of  a  duel,  or  by  the  hands  of  certainly  an  interest  in  the  life  of  his 

justice,  or  in  the  known  violation  of  debtor,  because  the  means  by  which 

any  State,  national,  or  provincial  law."  be  was  to  be  satisfied  might  materially 

The  assured  cut  his  throat  with  a  razor,  depend  on  it ;  and  that,  at  all  eventa, 

■ad  the  pUintifli  alleged,  that  the  act  the  death  moat,  in  all  cases,  in  tome 
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the  debt  be  not  founded  on  a  legal  consideration,  it  does  not 
sustain  the  policy,  (jg)  In  a  recent  case,  M.  V.  &  S.  formed 
a  copartnership,  M.  &  V.  furnished  the  capital,  and  S.  shared 
equally  in  the  profits,  on  account  of  his  skill  in  the  business ; 
but  in  lieu  of  capital  on  the  part  of  S.  and  as  an  indemnity, 
an  insurance  was  effected  on  his  own  life  by  S.,  and  it  was 
agreed  between  the  partners  that  should  S.  die  during  the 
continuance  of  the  partnership,  and  unmarried,  the  benefit 
of  the  policy  should  go  to  the  survivors  of  the  firm.  It  was 
held,  that  this  was  not  a  wager  policy.  (A)  And  a  person 
may  effect  insurance  on  his  own  life,  in  the  name  of  a 
creditor,  for  a  sum  beyond  the  amount  of  the  debt,  the 
balance  to  enure  to  his  family,  and  the  policy  will  be  valid 
for  the  whole  amount  insured,  (t) 

Courts  have  given  a  wide  construction  to  the  rule  requir- 
ing interest.  It  may  now  be  said,  that  wherever  there 
*  479  is  a  positive  *  and  real  dependence  of  one  person  upon 
another,  the  person  so  dependent  has  an  insurable  in* 
terest  in  the  life  of  the  other.  Thus,  not  only  may  a  wife 
insure  the  life  of  her  husband,  (/)  but  a  sister  may  insure 
the  life  of  a  brother  on  whom  she  is  dependent  for  support,  (h) 
A  father  has  an  insurable  interest  in  the  life  of  his  minor 

degree,  lessen  the  securi^."    See  com-  fyinds  to  B  to  enable  him  to  go  to  Gali- 

ments  on  this  case,  in  Ellis  on  Ins.  p.  fornia,  and  it  was  agreed  that  A  should 

125.    A  creditor  of  a  firm  has  been  have  one-half  of  all  the  profits  which 

hiRld  to  have  an  insurable  interest  in  should  arise  from  gold  digging  by  B,  it 

the  life  of  one  of  the  partners  thereof,  was  held  that  A  had  an  insurable  inter- 

although  the  other  partner  may  be  en-  est  in  B's  life,  and  the  policy  was  to  be 

tirely  able  to  pay  the  debt,  and  the  treated  as  a  valued  one,  and  it  was  not 

estate  of  the  insured  is  perfectly  sol-  necessary  to  show  that  B  would  have 

vent.    Morrell  v.  Trenton  Ins.  Co.  10  dug  any  gold  or  made  any  profit.    Mil- 

Cush.  282.    It  seems  that  the  purchaser  ler  v.  ^agle  Life  Ins.  Co.  2  K.  D.  Smith, 

ofanexi)ected  devise  from  the  expectant  268.    See  also  Bevin  r.  Conn.  Ins.  Co. 

devisee,  may  insure  the  life  of  the  tes-  28  Conn.  244 ;  Loomis  v.  Eagle  Ins. 

tator.    Cook  ».  Field,  16  Q.  B.  460.    A  Co.  6  Gray,  896 ;  Morrell  v,  Trenton 

trustee  may  insure  for  the  benefit  of  the  Ins.   Co.   10  Cush.  282;    Mitchell  o. 

trust.    Tidswell  v.  Angerstein,  Peake,  Union  Ins.  Co.  46  Me.  104. 
151 ;  Ward  t;.  Ward,  2  Smale  &  G.  126,        ig)  Dwyer  v.  Edie,  2  Park,  Ins.  914. 
28  Eng.  L.  &  Eq.  442.    If  A,  being        (ft)  Valton  r.  National  Ass.  Co.  22 

indebted  fto  B,  die,  and  C  agree  to  pay  Barb.  9, 20  N.  Y.  82.    See  also  Trenton 

the  debt,  by  instalments,  in  fis%  years,  Ins.  Co.  v.  Johnson,  4  N.  J.  676. 
B  has  an  insurable  interest  in  Uie  life        (i)  American  Ins.  Co.  v.  Robertahaw, 

of  C  for  those  five  years.    Von  Lin-  26  Penn.  State,  189. 
denau  v,  Desborough,  8  C.  &  P.  858.        {j)  Reed  v.  Royal  Exch.  Ass.  Ca 

6o,  the  grantee  of  an  annuity  for  one  Peake's  Ad.  Cas.  70 ;  St.  John  v.  Amer- 

or  more  lives,  has  an  insurable  interest  lean  Ins.  Co.  2  Duer,  429. 
in  those  lives.    Holland  r.  Pelham,  1        {k)  Lord  v  Dall,  12  Mass.  118. 
Cromp.  &  J.  676.    Where  A  furnished 
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child.  (J)  A  clerk  may  insure  the  life  of  one  who  has 
promised  to  employ  him  a  certain  number  of  years ;  but  not 
the  life  of  one  from  whom  he  has  only  a  promise,  from  which 
he  may  expect  an  act  of  important  kindness.  (11^  This  de- 
pendence may  undoubtedly  exist  without  any  relationship. 
And  generally  it  is  said  to  be  enough,  if,  according  to  the 
ordinary  course  of  events,  pecuniary  loss  or  disadvantage 
will  naturally  and  probably  result  from  the  death  of  the  life* 
insured,  (m) 

In  England,  insurance  on  the  life  of  any  person,  or  on  any 
other  event,  wherein  the  person  for  whose  use,  benefit,  or  on 
whose  account  such  policy  is  made,  has  no  interest,  is  for- 
bidden by  law,  as  are  also  all  gaming  or  wagering  con- 
tracts, (n)  In  that  country  the  law  is  now  well  settled,  that 
the  contract  of  life  insurance  is  not  a  contract  of  indemnity, 
and  that  although  the  insured  must  have  an  interest  at  the 
time  the  insurance  is  effected,  in  order  to  comply  with  the 
statute,  yet  there  is  no  necessity  of  this  interest  continuing , 
and  where  a  creditor  insures  the  life  of  his  debtor,  he  may 
recover  the  amount  insured,  although  the  debt  is  paid,  (tf) 
In  this  country,  wager  contracts  are  forbidden  entirely  in 
some  of  our  States,  in  others  on  particular  subjects,  and  in 
others  not  at  all.  If,  therefore,  the  English  doctrine  be 
assented  to,  that  a  contract  of  life  insurance  is  not  a  contract 
of  indemnity,  it  would  follow,  that  in  those  States  where 
wager  contracts  are  not  forbidden  at  all,  or  are  not  forbidden 
on  the  subject  of  insurance,  no  interest  need  be  shown,  (p) 
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[t)  Loomifl  V.  Eagle  Ins.  Co.  6  Gray,  and  Toid,  being  an  eyasion  of  the  stat- 

;  Mitchell  v.  Union   Ins.    Co.  46  ute.    A  doubt  waa  expressed  on  this 

Me.  104.     Centra,  Halford  r.  Eymer,  point  by  the  court  in  banc,  but  no  de- 

10  B.  &  C.  724.  dsion  was  giren.    1  M.  &  W.  82.    See 

{U)  Hebdon  v.  West,  8  B.  &  S.  678.  also  Shillinff  v.  Accidental  Death  Ins. 

(m)  Hoyt  V,  N.  Y.  Ins.  Co.  8  Bosw.  Co.  2  H.  &  N.  42,  40  Eng.  L.  &  Eq.  466. 

440.  (o)  Dalby  v,  India  Ass.  Co.  15  C.  B. 

in)  14    Geo.    8,  c.  48.    In  Waine-  866, 28  Eng.  L.  &  £q.  812 ;  Lawr.  Lon- 

Wright  V.  Bland,  1  Moody  &  R.  481,  don  Life  Policy  Co.  1  Kay  &  J.  228. 

Lora  il&M9«r,  C.  B,  instructed  the  jury.  These  cases  oTemile  Godsall  v.  Bol- 

that  although  the  policy  on  its  face  ap-  dero,  9  East,  72,  and  other  cases  which 

peared  to  have  been  obtained  by  the  followed   it.    See    18  London  Jurist, 

ufe-assured,  if  in  fact  another  person,  486 ;  19  id.  87 ;  89  London  Law  Mag. 

not  interested  in  his  life,  found  the  202. 

funds  of  the  premiums,  and  intended,  (p)  See  Loomis  v.  Eagle  Ins.  Co.  6 

when  it  was  procured,  to  get  the  bene-  Gray,  896 ;  Miller  v.  Eagle  Ins.  Ca  2 

fit  of  it  by  assignment  or  otherwise,  it  £.  D.  Smith,  268 ;  Trenton  Ins.  Co. 

was  tha  policy  of  that  other  pers<m,  v.  Joimson,  4  N.  J.  676,  decided  in  New 
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If  a  man  obtains  insurance  on  his  own  life,  as  the  ^*  as- 
sured," it  being  declared  that  the  policy  is  for  the  benefit  of 
a  third  party,  that  party  may  maintain  an  action  on  the  policy 

without  proof  of  interest,  (^pp) 
*  480       *  Our  American  policies  now  frequently  contain  a 
clause,  requiring  a  creditor,  who  is  insured  upon  the 
life  of  his  debtor,  to  transfer,  on  payment  of  a  loss,  an  equal 
amount  of  the  debt,  (jf) 

A  more  difficult  question  of  this  kind  arises  thus.  If  the 
life  of  a  debtor  Ls  insured  by  his  creditor,  and  the  debtor 
dies,  and  the  insurers  pay  to  the  creditor  that  which  is  equal 
to  the  debt,  or  to  a  part  of  it,  is  this  a  payment  either  total 
or  partial  of  the  debt,  of  which  the  legal  representatives  of 
the  debtor  may  take  advantage,  and  to  the  extent  of  the 
payment  resist  the  claim  of  the  creditor  on  them  ?  We  shoidd 
say,  that  whether  the  whole  claim  passed  over  by  subroga- 
tion to  the  insurers  or  not,  such  payment  would  be  no  de- 
fence whatever  to  a  claim  against  the  representatives  of  the 
debtor,  and  there  is  authority  to  this  effect,  (r)'  Of  the 
operation  of  the  recent  rule  upon  this  question  there  might 
be  some  doubt.  But  if  the  reason  of  it  were  logically  car- 
ried out,  it  would  certainly  seem,  that  the  creditor  may  re- 
tain, not  only  the  whole  payment,  which  he  receives  from 
the  insurers,  but  the  whole  of  his  claim  against  the  represen- 
tatives of  the  debtor. 

Where  the  death  of  the  life-insured  was  caused  by  a  third 

Jersey,  in  which  State  all  wagen  are  notes  of  the  American  edition  to  God- 
not  contrary  to  law.  In  Ruse  v.  Mat.  sail  v.  Boldero,  in  Smith's  Leading 
Benefit  Ins.  Co.  26  Barb.  666,  661,  it  is  Cases,  as  confirmatory  of  that  case, 
said :  "  We  think  that  the  plaintiff's  inyoWed  a  marine  and  not  a  life  insnr- 
application  in  writing  for  the  insur-  ance.  In  New  York,  on  the  contrary, 
ance,  which  was  accepted  by  the  de-  it  is  held^  that  where  a  debtor  procures 
fendants,  and  in  which  the  plaintiff  an  insurance  on  his  life  and  assigns  the 
stated  that  he  had  an  interest  in  the  life  policy,  the  right  of  the  assignee  to  de- 
of  Bugbce  (the  life-insured),  to  the  full  mand  and  enforce  the  stipulated  pay- 
amount  of  the  sum  of  92.000,  suffl-  ment  is  no  more  liable  to  doubt  or 
cient  proof  of  such  interest  as  be-  dispute  than  that  of  an  executor  or  ad- 
tween  the  parties,  if  any  proof  of  in-  ministrator.  St.  John  v.  American 
terest  was  necessary."  In  Bevin  «.  Ins.  Co.  2  Duer,  419. 
Conn.  Ins.  Co.  23  Conn.  244,  there  is  a  (pp)  Campbell  v.  New  England  Ins. 
dictum  to  the  effect  that  the  English  Co.  98  Mass.  881. 
statutes  are  but  declarations  of  the  (9)  Cutler  p.  Rand,  8  Cush.  89. 
common  law,  and  that  a  life  policy  is  a  (r)  Humphrey  v,  Arabin,  Lloyd  A 
contract  of  indemnity.  Craiff  o.  Mur-  Goold's  Cas.  t«mp.  Plunkett,  818.  See 
gatroyd,  4  Yeates,  169,  cited  in  the  also  Benson  v.  BlackweUi  4  Bare.  484. 
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party,  who  was  a  stranger  to  the  contract,  and  the  insurers 
paid  the  loss,  and  brought  an  action  against  this  third  party, 
it  was  held,  that  the  action  could  not  be  sustained  on  ac- 
count of  the  want  of  any  privity  between  the  parties.  («) 

If  a  wife  is  considered  as  a  feme  8ole  by  the  law  of 
the  State  *  wherein  the  policy  was  made,  and  she  *  481 
causes  herself  to  be  insured  on  the  life  of  her  husband,  . 
the  policy  is  entirely  beyond  his  reach,  not  only  so  far  that 
he  cannot  transfer  or  cancel  it,  but  it  cannot  be  impeached 
by  proof,  derived  from  his  own  declarations,  that  his  state- 
ments in  regard  to  his  health,  made  at  the  time  of  the  in- 
surance, were  misrepresentations,  (t)  And  if  a  wife  insures 
the  life  of  her  husband,  for  her  own  benefit,  and  dies  before 
the  husband,  the  policy  rests  at  her  death  in  her  adminis- 
trator for  the  benefit  of  her  children,  (tt)  A  policy  of 
life-instirance  for  the  benefit  of  the  widow  and  child  of  the 
insured,  cannot  be  affected  by  his  will,  (tu) 


SECTION  m. 

OF   ASSIGKMEKT  AND  TBANSFEB. 

life  policies  are  very  frequently  assigned ;  and  many  are 
made  for  the  purpose  of  assignment,  to  enable  the  insured 
thereby  to  give  security  to  his  creditor,  (u)  and  the  assignee 
recovers  the  whole  amount  insured,  and  not  merely  the  con- 
sideration for  the  assignment,  (v )  Policies  usually  contain 
rules  and  provisions  respecting  assignment,  and  they  are 
binding  on  the  parties  to  the  contract.    If,  therefore,  these 

(s)  Coon.  Ins.  Co.  o.  N.  T.  ft  New  whose  benefit,  from  asiigning  the  pol- 

Haren  R.  Co.  25  Conn.  266.  icy. 

{t)  Fraternal  Ins.  Co.  v.  Applegate,  7  Itt)  Swan  v.  Snow,  11  Allen,  224. 

Ohio  Bute,  292.    In  Rison  v.  Wilker-  (tu)  Gould  v,  Emerson,  99  Mass.  164. 

•on,  8  Sneed,  665,  where  a  statute  pro-  See  also,  as  to  assignment,  Knickei> 

Tided  that  any  husband  might  enect  bocker,  ftc.  Ins.  Co.  v.  Weitx,  99  Mass. 

insurance  on  his  own  life,  and  the  same  157. 

shall  in  all  cases  enure  to  the  benefit  of  (u)  Ashler  v.  Ashley,  8  Sim.  Ch. 

his  widow  and  heirs,  without  in  any  149;  Godsall  v,  Webb,  2  Keen,  99; 

manner  being  subject  to  the  debts  of  Barber  v,  Butelier,  8  Q.  B.  868 ;  N.  T. 

the  husband,  it  was  held,  that  this  did  Ins.  Co.  v.  Flack,  8  Md.  841. 

not  prevent  the  husband,  who  had  in-  (v)  St.  John  v.  American  Ins.  Co.  2 

•urad  his  own  life,  without  saying  for  Duar,  419, 8  Kern.  81. 
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make  an  assignment  of  the  policy  a  discharge  of  the  insurers, 
an  assignment  would  have  this  effect,  (jv)  Notice  and  as- 
sent are  usually  required  to  give  effect  to  an  assignment ; 
but  any  such  requirement  would  be  construed  the  more 
strictly  against  the  insurers,  because,  as  has  been  said 
*  482  by  a  court,  all  the  reasons  which  require  *  the  assent 
of  underwriters  to  make  assignments  of  fire  policies 
valid,  do  not  apply  to  life  policies,  (x) 

In  life  policies,  there  is  sometimes  a  clause  to  the  effect, 
that  an  assignment,  duly  notified  and  assented  to,  shall  pro- 
tect  the  assignee  against  acts  of  the  insured  which  would 
have  discharged  the  insurers  had  the  policy  remained  in  the 
hands  of  the  insiured.  (y)  It  has  been  held,  that  without 
such  express  provision,  whatever  would  be  a  forfeiture  of  the 
policy  if  it  remained  in  the  hands  of  the  insured,  would 
operate  equally  after  the  assignment,  (z) 

A  delivery  and  deposit  of  the  policy  for  the  purpose  of  an 
assignment,  would  operate  as  such  without  any  writing,  (a) 
But  indorsement  on  the  policy,  with  notice  to  the  insurerss 
has  not  the  effect  of  an  assignment,  so  long  as  the  policy  re- 
mains in  the  possession  of  the  insured ;  because  delivery  of 
the  policy  is  requisite,  (i)  This,  however,  is  not  necessary, 
where  the  assignment  is  by  a  separate  deed,  which  deed  is 
delivered,  (c)  And  a  mere  promise  to  assign,  founded  on  a 
valuable  consideration,  might  be  good  against  the  insured, 
And  perhaps  against  his  assignee  in  bankruptcy,  (rf)    Any 


(to)  In  New  York  Ins.  Co.  v.  Flack,  Moore  o.  Woolsey,  4  EUIb  &  B.  248,  28 

8  Md.  841,  by  the  terms  of  a  life  insur-  £ng.  L.  &  £q.  265. 

mnce  policy,  the  company  agreed  with  [z)  Amicable  Society  v.  Bolland,  4 

"the  assured,  his  executors,  adminis-  Bligh  (n.  s.),  194. 

trators,"  to  pay  the  amount  to  his  "  le-  (a)  In  re  Styan,  1  Phillips,  Ch.  105, 

gal  representatives,"  after  due  notice  Cook  v.  Black,  1  Hare,  890 ;  Moore  o. 

and  proof  of  death,  and  at  the  foot  of  Woolsey,  4  Ellis  &  B.  248,  28  Eng.  L. 

the  policy  were  these  words :  "  N.  B.  k  Eq.  ^8 ;  Wells  r.  Archer,  10  S.  &  R. 

If  assigned,  notice  to  be  g^ven  to  the  412;  Harrison  v,  McConkey,  1  Md.  Ch. 

company,"  it  was  hdd,  that  the  pro-  84 ;  N.  Y.  Ins.  Co.  v.  Flack,  8  Md.  841. 

yision  to  pay  to  the  "  legal  representa-  The  voluntary  payment  of  premiums 

tiTe,"  was  designed  to  apply  to  a  case  on  a  policy  of  life  insurance,  gives  to 

where  the  party  died  witliout  having  the  payer  no  interest  in  the  policr. 

previously  assigned,  and  was  not  to  be  Burridge  v.  Row,  1  Younge  &  C.  Ch. 

construed  as  in  any  sense  limiting  the  188. 

power  of  assignment.  ih)  Palmer  r.  Merrill,  6  Cnsh.  282. 

(x)  New  York  Ins.  Co.  v.  Flack,  8  (e)  Fortesque  o.  Bamett,  8  Mylne  h 

Md.  841.  K.  86. 

(y)  Cook   V.  Black,  1   Hare,   890;  (d)  Tibbita  v.  George,  6  A.  A  E.  107. 
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such  promise  would  be  strengthened  by  notice  to  the  insur- 
ers, and  assent  by  them. 

From  some  cases  it  might  be  inferred,  that  life  insurers 
have  no  delectus  per9<marum^  or  rather,  that  this  right  has 
less  force  with  them  than  with  marine  or  fire  insurers.  If 
this  be  so,  the  principal  reason  for  holding  insurers 
discharged  by  an  assignment  *  without  their  leave,  in  *  483 
the  absence  of  all  provisions  about  it,  would  not 
apply  to  life  policies,  (e) 


SECTION  IV. 

OF  THE  TIME  WHEN  A  POLICY  ATTACHES  OB  TEBMINATB8. 

It  would  seem  that  a  policy  may  take  effect,  if  the  bargain 
be  completely  made,  although  before  any  delivery  of  it  the 
life-insured  has  died,  and  delivery  was  withheld  in  conse- 
quence. It  need  not  be  added,  that  the  evidence  must  be 
very  clear,  and  the  circumstances  very  strong,  to  give  effect 
to  such  a  policy.  (/) 

See  Williams  o.  Thorp,  2  Sim.  267 ;  policy  wm  imued  thereon  and  mailed 

Gibson  v.  Overbury,  7  M.  &  W.  657.  to  the  agent  on  the  2d  of  October, 

It  is  kdd  in  Louisiana,  that  one  who  1850.    It  insured  the  life  of  J.  in  the 

has  effected  insurance  on  his  life,  may  sum  of  1,500  dollars,  for  five  years  from 

assign  the  policy,  or  a  part  of  it,  to  a  date,  for  the  benefit  of  his  wife.    The 

bona  fide  creditor ;  but  such  assignment  policy  was  received  by  the  ag^ent  on 

will  be  without  effect  as  to  third  persons,  the  6th  of  October,  1860.    On  the  29th 

creditors  of  the  insured,  where  there  September,  1860,  J.  was  taken  sick, 

was  no  proof  of  notice  to  the  assurers  and,  lingering  until  the  4th  October  fol- 

before  the  death  of  the  assured,  nor  of  lowing,  died.    On  the  receipt  of  the 

tiie  acceptance  of  the  assignment  by  policy  (J.  being  dead),  the  agent  imme- 

the  transferee  before  that  date,  and  the  diately  returned  it  by  mail  to  the  com- 

policy  remained  in  the  possession  of  the  pany.    While  the  treaty  for  insuranos 

assignor.     Succession   of  Risley,    11  was  pending,  and  before  J/s  applica- 

Bob.  La.  2^.  tion  was  completed,  the  company  agreed 

U)  See  N.  Y.  Ins.  Co.  v.  Flack,  8  to  take  the  first  jeBx*%  premium  in  an 

Md.  841 ;  Ellis  on  Life  Ins.  662,  668.  advertisement  oi  their  agency,  for  six 

(/)  The  case  of  the  Kentucky  Mut.  months,  in  J.'s  newspaper,  at  La- 
Ins.  Co.  V.  Jenks,  6  Port  (Ind.)  96,  is  of  fayette ;  and  accordingly  the  agent,  in 
much  interest  on  this  subject.  On  the  August,  1860,  furnished  to  J.  the  ad- 
27th  of  September,  1860,  Jenks,  of  yertisement,  which  was  published  in 
La&yette  Co.,  being  then  in  good  the  paper  continuonsly  thereafter,  as 
health,  completed  an  application  to  the  directed  by  the  agent,  for  six  months. 
Kentucky  Insurance  Company  for  an  The  price  of  the  advertisement  fell 
insurance  of  91,600  on  his  life,  for  the  short  of  the  first  year's  premium  45 
benefit  of  his  wife.  The  company's  cents.  This  was  a  bill  in  chancery  by 
agent  at  Lafayette  on  that  day  mailed  J.'s  widow,  praying  discovery  of  the 
the  application  to  the  company.  The  entries  upon  the  company's  books,  &c., 
appUwtion  was  duly  approyed,  and  a  and  that  the  original  application  for  the 
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English  life  policies  are  sometimes  made  for  a  short  time,^- 
perhaps  a  single  year,  —  with  a  right  of  renewal.  In  this 
country,  such  a  provision  is  certainly  not  common.  In  an 
English  case,  wh^re  the  original  insurance  for  a  year  expired 
on  the  24th  of  February,  and  the  insured  had  the  right  of 
renewal  for  another  year,  and  on  the  following  4th  of  May 
he  died,  and  in  ignorance  of  this  fact  application  for 
*  484  a  renewal  was  made  by  his  representatives  *  and  as- 
sented to  by  the  insurers  on  the  81st  of  May,  the  in- 
surers were  held  liable.  (^)  In  the  renewed  insurance  no 
time  was  stated  for  the  beginning  or  the  termination  of  the 
policy. 

All  life  policies  are  of  course  terminated  by  the  death  of 
the  life-insured.  But  it  is  sometimes  difficult  to  determine 
the  time  of  his  death,  or  whether  he  died  while  it  covered 
his  life  or  after  it  had  expired.  The  burden  of  proof  is 
necessarily  upon  the  representatives  of  the  insured,  to  show 
that  the  death  occurred  within  the  policy.  (A)  Undoubtedly, 
after  a  certain  period  of  absence  and  silence,  there  arises,  by 
the  common  law  of  England  and  of  this  country,  a  presump- 
tion of  death;  or,  to  speak  more  accurately,  the  presump- 
tion of  life  ceases.  This  period  is  very  generally  said  to  be 
seven  years  ;(t)  and  this  is  adopted  in  the  legislation  of 

insurance,  and  the  original  policy  is-  Mentor  Life  Ins.  8  EiUs  A  B.  48,  24 

sued  thereon,  should  be  produced,  &c.,  Ens.  L.  &  Eq.  108. 

that  an  account  should  be  taken »  &c.,  (a)  See  Lockjer  v.  Offlej,  1  T.  R. 

and  for  general  relief.     And  it  was  260,  WiUe$,  J. 

Md,  that  the  contract  of  insurance  (i)  In  Loring  o.  Steinemaii,  1  Met 
was,  at  least,  complete  on  the  2d  of  211,  Skaw,  C.  J.,  said  :  '*  The  only  re- 
October,  1860,  when  J.'s  application  maining  question  is  a  question  of  fact 
was  approved,  and  tiie  policy  was  upon  the  eWdence.  It  is  a  well-settled 
mailed  to  him  ;  and  that  there  was  rule  of  law,  that  upon  a  person's  leaT- 
weighty  authority  that  the  acceptance  ing  his  usual  home  and  place  of  resi- 
related  back  to  the  period  when  J.  denoe  for  temporary  purposes  of  bust- 
completed  his  application.  ness  or  pleasure,  and  not  being  heard 
(g)  Phiiadelphia  Life  Ins.  Co.  v,  of,  or  known  to  be  living,  for  the  term 
American  Life  Ins.  Co.  28  Fenn.  State,  of  seven  years,  the  presumption  of  life 
66.  Tiie  second  policy  contained  a  then  ceases,  and  that  of  his  death 
statement,  that,  if  the  declaration  made  arises.  2  Stark.  £v.  467 ;  Doe  v.  Jes- 
by  the  secretary  of  the  company  ob-  son,  6  East,  86.  But  this  presumption 
taining  the  reinsurance,  was  false,  the  may  be  rebutted  by  counter-evidence, 
policy  should  be  void.  This  declara-  Hopewell  o.  De  Pinna,  2  Camp.  118;  or 
tion  stated,  that  the  secretary  believed  by  a  conflicting  presumption.  The  King 
the  age  of  the  life-insured  did  not  ex-  v.  Twyning,  2  B.  &  Aid.  886.  This 
ceed  thirty  years,  and  that  *'  he  is  now  presumption  is  greatly  strengthened, 
in  good  health."  This  declaration  was  when  the  departure  of  an  individual 
dated   May  81.     See  also  Foster  v.  was  from  his  native  place,  the  seat  of 
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some  States,  (y)  It  must  remain  true,  however,  that  when 
a  party  rests  his  case  upon  the  fact  of  death,  he  must  satisfy 
the  jury  of  that  fact  by  relevant  and  admissible  evidence, 
strengthened  by  whatever  presumptions  the  law  would  make ; 
and  we  should  have  no  doubt  that  proof  as  to  the  health  and 
strength  or  habits  of  the  person,  or  his  probable  place,  or  ex- 
posure to  peril,  would  come  in  as  a  part  of  this  evidence. 

The  presumption  of  life  after  seven  years  of  absence 
and  silence,  *  ceases,  but  it  is  not  replaced  by  a  pre-  *  485 
sumption  that  death  occurred  at  any  one  time  more 
than  another.  It  has  been  said  that  the  presumption  of  life 
continues  to  the  end  of  seven  years,  and  then  only  gives  way 
to  a  presumption  of  death ;  and  that  this  is  therefore  a  pre- 
sumption of  death  at  the  end  of  this  period.  (Ic)  We  think 
the  rule  must  be,  that  if  a  plaintiff's  case  depends  upon  a  cer- 
tain  time  within  the  seven  years,  he  must  make  out  his  case 
by  proof  attaching  to  that  time ;  and  as  Lord  Denman  has 
said,  **  Of  all  the  points  of  time  the  last  day  is  the  most  im- 
probable, and  most  inconsistent  with  the  ground  of  presuming 
the  fact  of  his  death."  (Q 

By  the  civil  law,  where  two  persons  perish  by  the  same 
calamity,  there  are  certain  presumptions,  based  uppn  the  age 
and  sex  of  the  parties,  as  to  which  survived  the  other.  But 
these  presumptions  have  not  been  adopted  in  England  and 
this  country,  (m) 

kis  ftocetton,  and  tlie   home  of  his  (/)  In  Elnight  v.  Nepean,  5  B.  &  Ad. 

brothen  and  nisten  and  familj  conneo-  86,  2  M.  &  W.  894, 918.    See  also  The 

tiont ;  and  still  further,  where  it  was  to  King  v,  Harborne,  2  A.  &  £.  640 ;  In 

enter  upon  the  perilous  employment  of  r«  Creed,  1  Drury,  Ch.  2S5.    The  Eng- 

a  seafaring  life ;  and  when  he  has  not  Iish  doctrine   is  held   in  New  York, 

been  heai^  of,  by  those  who  would  be  McCartee  v.  Camel,  1  Barb.  Ch.  462. 

most  likely  to  know  of  him,  for  up-  See  also  Patterson  v.  Black,  Park  on 

wards   of    thirty   years."     See   also  Ins.  579  (6th  ed.)- 

McCartee  v.  Camel,  1  Barb.  Ch.  465;  (m)  See  1  Greenl.  Ev.  §  29.    In  Rex 

Smith  9.  Enowlton,  11    N.   U.  196;  o.  Hay,  1  W.  Bl.  640,  where  a  man,  his 

Cofer  V,  Flanagan,  1  Kelly,  688.    Tills  wife  and  daughter,  set  sail  in  a  yessel 

presumption  does  not  arise  where  the  which  was  never  heard  of  afterwards, 


Sarty,  when  last  heard  from,  had  a    and  it  became  important  to  ascertain 
zed  and  known  residence  in  a  foreign    which  perished  last,  a  compromise  was 
country.     McCartee  v.  Camel,  su/w-a;    effected  on  the  recommendation  of  Lord 


In  n  Creed,  1  Drury,  Ch.  285.  Mansfield,  who  said  there  was  no  legal 

ij)  See  2  N.  T.  Bev.  Stats,  c.  84,  principle  on  which  he  could  decide  the 

S6.  case.    2   Phillim.    268,    n.    See   also 

(k)  Smith  V.  Knowlton,  11   N.  H.  Mason  v.  Mason,  1  Meriv.  808.    In 

196;    Burr   v.    Sim,   4  Whart.   150;  some    cases,    the    comparative    age, 

Bradley  v,  Bradley,  id.  178 ;  Tilly  v,  health,  strength  and  experience  of  the 

Tilly,  2  Bland,  Ch.  445.  parties,  have  been  regarded  as  BufBr 
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Notice  and  proof  of  the  death  would  be  sufScient  to  estab- 
lish a  claim  on  the  insurers.  And  although  the  insurers  have 
a  usage  in  this  respect,  it  is  not  binding  unless  it  was  known 
to  the  insured,  and  by-laws  respecting  it  can  have  no  effect 
unless  the  J  form  a  part  of  the  policy,  (n) 


•486  •SECTION   V. 

OF  THE  PBEMIUH. 

This  is  usually  paid  in  money,  or  by  a  note  at  once,  if  the 
insurance  be  for  a  year  or  less.  If  for  more  than  a  year,  it  is 
usually  payable  annually ;  and  it  is  common  to  permit  the 
annual  payment  to  be  made  quarterly,  with  interest  from  the 

day  when  the  annual  premium  became  due.  (o)     In  any  case, 

dent  to  fUrnish  presmnptions  of  siuv  10th  Deoember,  1861,  was  not  paid 

yivorship.    Silllck  v.  Booth,  1  Younge  until  the  16th,  when  it  was  receiTed 

&  C.  Ch.  121 ;  Coye  v.  Leach,  8  Met.  by  the  insurers,  without  objection,  and 

875.    And  where  these  furnish  no  de-  entered  to  the  credit  of  the  policy,  and 

cisiye  tests,  the  presumption  that  both  a  receipt  given  for  it.    No  eTidence 

died  at  the  same  time  has  been  adopted,  was  produced  in  respect  to  the  health 

Taylor  v.  Diplock,  2   Phillim.    261 ;  of  the  insured,  and  none  was  required. 

Belwyn's  Case,  8  Uagg.  £c.  748 ;  Coye  The  insured  was,  in  fact,  sick  at  the 

V.  Leach,  8  Met.  871;  Moehring   v.  time,  and  died  on  the  19th  January, 

Mitchell,  1  Barb.  Ch.  264.    But  by  1862,  of  the  disease  under  which  he 

this  is  meant  probably  no  more  than  was  then  laboring.    It  appeared  that 

that,  as  it  is  impossible  to  say  which  of  it  had  not  been  the  practice  of  the  in- 

two  persons  died  first,  the  enect  is  the  surers  to  exact  prompt  payment  of  the 

same  as  if  they  had  died  together,  premiums,  when  due ;  but  they  had  al- 

And  then  the  party  on  whom  is  the  towed  the  same  to  lie    orer   several 

burden  ofproof,  of  course  fails.   Under-  days,  and  then  accepted  them,  without 

wood  V.  Wing,  4  De  Q.,  M.  &  6.  688,  objection.    Held^  that  the  conduct  of 

81  Eng.  L.  &  £q.  298;  Wing  o.  An-  the    insurers    had    been   such  as  to 

grave,  8  H.  L.  Cas.  188.  amount  to  a  waiver  of  a  literal  compli- 

(n)  Taylor  v.  ^tna  Life  Ins.  Co.  18  ance  with  the  condition  as  to  punctual 
Gray,  484.  In  this  case  it  was  held,  payment ;  and  that  the  policy  not  hav^ 
tiiat,  in  the  absence  of  such  usage  ing  lapsed  or  become  void,  did  not  re- 
known  to  the  insured,  a  physician  s  quire  renewal  upon  a  disclosure  of  the 
certificate  of  the  death  was  not  an  state  of  the  insured's  health,  within 
essential  part  of  the  proof.  the  meaning  of  that  condition.    Htid, 

(o)  In  Buckbee  v.  United  States  In-  also,  that  such  waiver  restored    the 

surance  Co.  18  Barb.  641,  a  policy  of  policy  to  the  same  condition  in  which 

life  insurance  contained  a  provision,  it  would  have  been  had  the  premium 

that  in  case  the  quarterly  premiums  been  paid  on  the  precise  day  when  it 

should  not  be  paid  on  the  days  speci-  fell  due.    In  Ruse  v.  Mut  Ins.  Co.  26 

fled,  the  policy  should  be  void;  but  Barb.  666,  the  insurance  was  for  life 

that  in  such  case  it  might  be  renewed,  subject  to  be  defeated  by  the  non-pay 

at  any  time,  on  the  production  of  satis-  ment  of  the  annual  premium.    A  pro 

factory  evidence  as  to  the  health  of  the  spectus  of  the  company  contained  the 

insured,  and  payment  of  back   pre-  clause,  "  Every  precaution  is  taken  to 

miums,  &c.    The  premium  due  on  the  prevent  a  forfeiture  of  the  policy.    A 
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unpaid  premimnB,  whether  notes  have  been  given  or  not, 
would  be  deducted  from  a  loss. 

There  is  a  very  great  diversity  among  life  insurance  com- 
panies in  respect  to  the  payment  of  their  premiums.  On  the 
one  hand,  they  desire  to  make  their  premiums  secure,  be- 
cause they  constitute  the  fund  on  which  rests  the  ability  of 
the  insurers  to  pay  for  their  losses.  On  the  other  hand,  they 
desire  to  increase  their  business,  by  making  the  payments  of 
the  premium  as  convenient  and  agreeable  to  the  in- 
suied,  as  they  can  with  safety.  *  These  two  purposes  *  487 
are  obviously  antagonistic;  and  insurance  companies 
endeavor  to  reconcile  them  as  best  they  can.  And  provision 
is  often  made  by  paying  part  of  the  premium  in  money  and 
part  in  notes.  (|?)  The  safest  way  for  companies  is  of  course 
to  require  payment  of  the  whole  in  cash  as  soon  as  it  is  due. 
But  this  is  also  the  harshest  way  of  dealing  with  the  insured. 
It  is  however  certain  that  every  qualification  of  this  rule  is, 
nearly  to  its  extent  as  a  qualification,  a  diminution  of  the  se- 
curity of  the  company.  There  may  be  one  exception  to  this 
rule.  It  is,  when  permission  is  given,  as  it  frequently  is,  to 
let  an  amount  of  premium  remain  as  the  debt  of  the  insured, 
not  exceeding  one-third  or  perhaps  one-half  of  the  whole 
amount  which  the  insured  has  previously  paid  in  cash.  For 
this  debt  is  secured  by  the  policy  itself,  and  it  would  be  de- 
ducted from  any  payment  of  a  loss ;  and  it  may  be  supposed, 
where  companies  are  tolerably  weU  conducted,  that  any 
policy  is  worth  to  them  as  much  as  one-third  or  one-half  of 
what  they  have  actually  received  upon  it. 

U  the  policy  provides,  that  the  risk  shall  terminate  in  case 
the  premium  charged  shall  not  be  paid  in  advance  on  or 
before  the  day  at  noon  on  which  the  same  shall  become  due 
and  payable,  and  the  day  of  payment  falls  on  Sunday,  the 
premium  is  not  payable  until  Monday,  although  the  assured 
dies  on  Sunday  afternoon.  (;) 

psrty  neglecting  to  settle  his  annnal  expired,  the  v^itx  ^  interest  might 

pfeminm  within  thirty  days  after  it  is  pay  the  premium. 

one,  forfeits  the  interest  in  the  policy."  (p)  Insurance  Co.  v.  Janris,  22  Coniu 

Heii^  that  this  was  a  waiver  of  the  188. 

condition  in  the  policy,  and  tliat,  if  the  (7)  Hammond  9.  American  Ins.  Co 

invured  died  before  the  thirty  days  had  10  Gray,  80d. 
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All  life  policies  contain  a  provision  that  thej  shall  ezpire» 
if  premiums  are  not  paid  at  the  times  and  in  the  manner  re- 
quired by  their  rules.  But  these  requirements  may  always 
be  waived*  The  reception  of  a  promissory  note,  would  cer- 
tainly be  a  waiver ;  and  an  agreement  in  good  faith  between 
the  insured  and  an  insurance  agent,  that  the  agent  shall  be 
personally  responsible  to  the  insurers  foi^  the  premiums,  and 
that  the  insured  should  be  the  debtor  not  of  the  insurers 
but  of  their  agent,  has  been  held  to  be  a  payment  of  the 
premiums,  (r)  Where  an  agent  of  an  insurance  com* 
*  488  pany  was  instructed  that  the  premium  must  be  *  re- 
newed within  fifteen  days  from  the  time  of  its  becoming 
due,  and  that  if  not  paid  within  that  time  notice  must  be 
given,  and  if  not  given  his  account  would  be  debited  for  the 
amount ;  and,  accordingly,  in  a  case  where  the  agent  did  not 
receive  the  premium  until  after  the  expiration  of  the  fifteen 
days,  and,  not  having  given  notice  to  the  insurers,  was  deb- 
ited vdth  the  amount,  and  the  premium  was  marked  on 
their  books  as  paid  on  the  expiration  of  the  fifteen  days,  it 
was  held,  that  he  had  no  authority  to  receive  it  when  he  did, 
and  that  the  insurers  were  not  liable.  («)  In  another  case, 
the  life-insured,  who  had  paid  the  premium  for  some  years, 
was  struck  with  apoplexy  on  the  day  the  premium  was 
due,  and  died  the  next  day ;  his  representatives  tendered  the 
premium  a  few  days  after,  but  it  was  refused,  and  the  in- 
surers were  held  not  liable  on  the  policy.  (««) 

The  utmost  care  is  always  requisite  on  the  part  of  the  in- 
sured to  pay  his  premium  when  it  is  due ;  and  many  policies 
are  avoided  by  negligence  in  this  respect.  It  is  not,  how- 
ever, unusual  for  insurers  to  accept  and  treat  as  a  regular 
payment,  a  premium  offered  to  them  a  few  days  after  it  fell 
due,  if  they  are  satisfied  that  no  change  whatever  in  the  risk 
had  occurred  in  the  mean  time.  But  this  they  are  not  bound 
to  do.  It  is  always  an  indulgence ;  and  ought  not  to  be  acted 
on  as  a  probability,  because  it  is  never  a  right. 

Policies  sometimes  expressly  allow  a  certain  number  of 

(r)   Sheldon  v.  Conn.  Ins.  Co.  25       («)  Aoey  v.  Fernie,  7  M.  &  W.  161. 
Conn.  207 ;  Bouton  v.  Am.  Ini.  Co.  id.       (m)   Howell  v,  Knickerbocker  Ins. 
642.  Co.  8  Bob.  282. 
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days  for  the  payment  of  the  premium,  after  it  has  fallen  due. 
Then,  it  would  seem  that  such  premiiim  might  be  paid  within 
that  number  of  days,  by  the  representatives  of  the  insured, 
although  he  had  died  within  those  days,  (i)  It  would  also 
seem,  however,  from  the  cases,  that  the  language  of  the  policy 
on  this  subject  would  prevent  any  payment  after  the  death 
of  the  life-insured  from  sustaining  the  liability  of  the  in- 
surers, if  the  policy  indicated  their  intention,  that  the  pay- 
ment must  be  made  by  the  life-insured  personally,  and 
therefore  while  living,  (li) 

Some  life  insurance  companies  now  advertise  that  their 
policies  are  non-forfeitable ;  and  various  provisions  are  intro- 
duced in  by-laws  or  policies  to  secure  the  payment  of  the 
whole  or  a  part  of  the  sum  insured,  if  any  premiums  are  paid, 
although  subsequent  premiums  are  unpaid.  And  recent  stat- 
utes of  Massachusetts  and  some  other  States  provide,  that  after 
certain  premiums  have  been  paid,  if  no  more  are  paid,  there 
shall  be  no  immediate  forfeiture ;  but  the  actual  value  of  the 
policy  shall  be  estimated,  and  applied  to  the  payment  of  pre- 
miums until  it  is  exhausted. 

Insurance  against  death  or  injury  by  accident  is  now  not 
uncommon,  companies  bemg  formed  expressly  for  this  pur- 
pose. The  principles  and  rules  of  law  would  be  the  same  in 
this  form  of  insurance  as  in  other  forms,  so  far  as  they  are 
appUcable.  In  one  case,  at  least,  a  construction  is  given 
which  is  quite  liberal  towards  the  insured.  The  policy  was 
against  ^^  any  accident  while  travelling  by  public  or  private 
conveyances  for  the  transportation  of  passengers."  While 
walking  on  a  steamboat  wharf  to  a  railroad  station,  in  the 
course  of  his  journey,  he  fell  and  was  injured.  The  com- 
pany were  held  liable,  (uu) 

(t)   M'Donnell   v,   Cbtt,   Hayes  &  lifis-insiired  dying  after  the  premhun 

Jonet  (Iruh),  256.    But  lee  Mutual  becomes  due,  the  executors  cannot,  by 

Ins.  Co.  V,  Ruse,  8  Oa.  645.  a  tender  thereof  within  the  time  al- 

(u)  Ward  r.  Blunt,  12   East,  188.  lowed  by  the  proposals,  recover  on  the 

See  also  Pritchard  v.  Merchants  Ass.  policy.    Mutual  ins.   Co.  v.  Ruse,  8 

8oc.  8  C.  B.  (n.  8.)  622.    Where  the  Ga.  545. 

printed  proposals  allow  a  certain  time  (uu)  Northrop  v.  Railway  Passenger's 
within  which  the  premium  may  be  Assurance  Co.  48  N.  Y.  516.  Here 
paid,  after  it  becomes  due,  and  they  the  Court  of  Appeals  reverse<l  the  de- 
are  not  referred  to  in  the  policy  so  as  cision  in  the  same  case,  ^-  in  2  Lansing, 
to  become  a  part  of  the  contract^  the  166. 
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•CHAPTER  I.  •491 

CONSTRUCTION  AND  INTERPRETATION  OF  CONTRACTS,  (a) 

Sect.  I.  —  General  Purpose  and  Principles  of  Construction. 

The  importance  of  a  just  and  rational  construction  of 
every  contract  and  every  instrument,  is  obvious.  But  the 
importance  of  having  this  construction  regulated  by  law, 
guided  always  by  distinct  principles,  and  in  this  way 
made  uniform  in  practice,  •  may  not  be  so  obvious,  •  492 
although  we  think  it  as  certain  and  as  great*    If  any 

(a)  The  tenns  "  interpretation  "  and  compacts  or  oonttitationt  of  superior 

"  construction  "  are  used  interchange-  authority,  or  where  we  reason  from  the 

ably  by  writers  upon  the  law.    A  ms-  aim  or  object  of  an  instrument,  or  de- 

tinction  has  been  taken  between  them  termine  its  application  to  cases  unfore- 

by  Dr.  Lieber,  in  his  work  upon  "  Le-  seen  and  unprorided  for.    The  doo- 

gal  and  Political  Hermeneutics/'    In-  trine  of  cy  pret  belongs  to  construction, 

terpretation  as  defined  by  him  is  "  the  Rules  of  interpretation  and  construction 

art  of  finding  out  the  true  sense  of  any  should  also  be  carefully  distinguished 

Ibrm  of  words ;  that  is,  the  sense  which  firom  ruUi  of  law.    See  the  able  note  of 

their  author  intended ;  and  of  enabling  Mr.  Preston,  in  his  edition  of  Shep- 

others  to  deriye  from  them  the  same  pard's  Touchstone,  p.   88;   also,  per 

idea  which  the  author  intended  to  con-  Farke  and  Rolfe,  BB.,  in  Keightley  v. 

Vey."    On  the  other  hand,  "  construe-  Watson,  3  Ezch.  71G,  quoted  ante,  toL 

tion   is    the   drawing   of  conclusions  1,  pp.  17,  18.    It  is  to  be  observed, 

respecting   subjects  that  lie   beyond  also,  "that  when  a  general  principle 

the  direct  expression  of   the  text,  —  for  the  construction  of  an  instrument 

conclusions  which  are   in  the  spirit,  is  laid  down,  the  court  will  not  be  re- 

thongh  not  within  the  letter  of  the  strained  from  making  their  own  appli- 

tezt^'    See  "  Legal  and  Political  Her-  cation  of  that  principle,  because  there 

meneutics,"  ch.  1,  sec.  8 ;  ch.  8.  sec.  2;  are  cases  in  wnich  it  may  have  been 

ch.  4  and  ch.  6.    Interpretation  properly  applied  in  a  different  manner.''    Per 

precedes  construction,  but  it  does  not  Lord  Eldon,  C.   J.,  in   Browning   v. 

go  beyond  the  written  text     Construe-  Wright,  2  B.  ft  P.  24.    And  see,  to  the 

fion  takes  place,  where  texts  to  be  in-  same  effect,  the  remarks  of  Lord  iTenyon, 

terpreted  and  construed,  are  to  be  re-  in  Walpole  v.  Cholmondeley,  7  T.  R. 

ooBciled  with  the  rolei  of  law,  or  with  148. 
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one  contract  iar  properly  construed,  justice  is  done  to  the  par- 
ties directly  interested  therein.  But  the  rectitude,  consist- 
ency, and  uniformity  of  all  construction,  enables  all  parties 
to  dc  justice  to  themselves.  For,  then  all  parties,  before 
they  enter  into  contracts,  or  make  or  accept  instruments, 
may  know  the  force  and  effect  of  the  words  they  employ, 
of  the  precautions  they  use,  and  of  the  provisions  which 
they  make  in  their  own  behalf,  or  permit  to  be  made  by 
other  parties. 

It  is  obvious,  that  this  consistency  and  uniformity  of  con- 
struction can  exist  only  so  far  as  construction  is  governed  by 
fixed  principles,  or,  in  other  words,  is  matter  of  law.  And 
hence  arises  the  very  first  rule ;  which  is,  that  what  a  con- 
tract means  is  a  question  of  law.  It  is  the  court,  therefore, 
that  determines  the  construction  of  a  contract.  They  do  not 
state  the  rules  and  principles  of  law  by  which  the  juiy  are 
to  be  bound  in  construing  the  language  which  the  parties 
have  used,  and  then  direct  the  jury  to  apply  them  at  their 
discretion  to  the  question  of  construction ;  nor  do  they  refer 
to  these  rules,  unless  they  think  proper  to  do  so  for  the  pur- 
pose of  illustrating  and  explaining  their  own  decision.  But 
they  give  to  the  jury,  as  matter  of  law,  what  the  legal  con- 
struction of  the  contract  is,  and  this  the  jury  are  bound 
absolutely  to  take.  (5) 

(6)  "  The  construction  of  all  written  ally.''    Per  Parke,  6.,  in  Neilson  v. 

instruments  belongs  to  the  court  alone,  Harford,  8  M.  &  W.  806,  823.    In  Hut- 

whose  duty  it  is  to  construe  all  such  chison  p.  Bowker,  6  M.  &  W.  685,  an 

instruments,  as  soon  as  the  true  mean-  ofier  had  been  made  by  letter  to  sell 

ing  of  the  words  in  which  they  are  a  quantity  of  "good  barley."     The 

couched,  and  the  surrounding  circum-  letter  in  reply,  after  stating  the  offer, 

stances,  if  any,  have  been  ascertained,  contained    the   following :   **  of  which 

as  facts  by  the  juiy ;  and  it  is  the  duty  offer  we  accept,  expecting  you  will 

of  the  jury  to  take  the  construction  fflYe  us  fint  barley  and  good  weight.'* 

from  the  court,  either  absolutely,  if  It  was  held,  that   although  the  jury 

there  be  no  words  to  be  construed  as  might  find  the  mercantile  meanings  of 

words  of  art,  or  phrases  used  in  com-  *'  good  "  and  '*  fine,"  as  applied  to  bar- 

merce,  and   no    surrounding   circum-  ley,  yet  they  could  not  go  further,  and 

stances  to  be  ascertained ;  or  condi-  find  that  the  parties  did  not  understand 

tionally,  when  those  words  or  circum-  each   other.    The   question,   whether 

stances    are    necessarily   referred   to  there  was  a  sufficient  acceptance,  was 

them.     Unless   this   were    so,    there  a  question  to  be  determined  by  the 

would  be  no  certainty  in  the  law ;  for  court,  upon  a  proper  construction  of 

a  misconstruction  by  the  court  is  the  the   letters.     And    Pcurke,   B.,   said : 

proper  subject,  by  means  of  a  bill  of  "The  law  I  take  to  be  this, — tliatit 

exceptions,  of  redress  in  a  Court  of  is  the  duty  of  the  court  to  construe  all 

Error;  but  a  misconstruction  by  the  written  instruments  ;  if  there  are  pecuU 

jury  cannot  be  set  right  at  all  effectu-  iar  expressions  used  in  it^  which  tiavc^ 
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^  An  apparent  exception  occurs  not  nnfreqnently,  *  498 
where  unusual,  or  technical,  or  official  words  are  used, 
and  their  meaning  is  to  be  gathered  from  experts,  or  from 
those  acquainted  with  the  particular  art  to  which  these  words 
refer,  or  from  authoritative  definitions.  The  evidence  on 
this  point  may  be  conflicting ;  and  then  it  presents  a  ques- 
tion for  the  jury.  But  the  question  is  rather  analogous  to 
that  presented  by  words  obscurely  written  or  half  erased, 
and  which  may  be  read  in  more  than  one  way.  In  all  such 
cases,  it  is  a  question  of  fact  for  the  jury,  what  is  the  word 
used,  or  what  is  its  specific  meaning  in  this  contract ;  and  it 
is  a  question  of  law,  what  effect  this  word  used  with  this 
meaning  has  upon  the  construction  of  the  contract,  (c)    And 

In  particular  places  or  trades,  a  known  the  jury,  the  document  is  submitted  to 
meaning  attached  to  them,  it  is  for  the  them,  the  judge  giring  the  legal  defini- 
jury  to  say  what  the  meaning  of  these  tion  of  the  offence.  Parmiter  v.  Coup- 
expressions  was,  but  for  the  court  to  land,  6  M.  &  W.  108;  perParibo*,  C.  J., 
decide  what  the  meaning  of  the  con-  in  Fierce  v.  The  State,  18  N.  H.  686, 
tract  was.  It  was  right,  therefore,  to  662 ;  per  Lord  Abinger,  in  Morrell  r. 
leave  it  to  the  jury  to  say  whether  Frith,  8  M.  &  W.  40^.  —  So  on  a  proa- 
there  was  a  pecuUar  meaning  attached  ecution  for  sending  a  threatening  let- 
to  the  word  *Jin€  *  in  the  com  market ;  ter,  the  jury  will,  upon  examination  of 
and  the  jury  haTing  found  what  it  was,  the  paper,  decide  whether  it  contains  a 
the  question,  whether  there  was  a  com-  menace.  Rex  v,  Girdwood,  2  East,  P. 
plete  acceptance  by  the  written  docu-  C.  1120, 1  Leach's  Crown  Oeucs,  169. 
ments  is  a  question  for  the  judge."  («)  "  When  a  new  and  unusual  word 
See  Perth  Amboy  Man.  Co.  v.  Condi t,  is  used  in  a  contract,  or  when  a  word  is 
1  N.  J.  669 ;  Rogers  v.  Colt,  id.  704 ;  used  in  a  technical  or  peculiar  sense,  as 
Brown  v.  Hatton,  9  Ired.  819 ;  Wason  applicable  to  any  trade  or  branch  of 
V.  Rowe,  16  Vt.  626 ;  Eaton  o.  Smith,  business,  or  to  any  particular  class  of 
20  Pick.  160;  Hitchen  v.  Groom,  6  C.  people,  it  is  proper  to  receive  evidence 
B.  616 ;  Morrell  v.  Frith,  8  M.  &  W.  of  usage,  to  explain  and  illustrate  it, 
402 ;  Brown  9.  Oriand,  86  Me.  876 ;  a^d  ^t  evidence  is  to  be  considered 
Begg  r.  Forbes,  C.  B.  I860,  80  Eng.  L.  by  the  jury ;  and  the  province  of  the 
&  £q.  608 ;  Rapp  v.  Rapp,  6  Penn.  St  court  will  then  be,  to  instruct  the  jury 
46.  The  case  of  Lloyd  v.  Maund,  2  T.  what  will  be  the  legal  effect  of  the  con- 
R.  760,  seems  contra,  but  that  case  was  tract  or  instrument,  as  they  shall  find 
substantially  overruled  in  Morrell  v,  the  meaning  of  the  word,  modified  or 
Frith,  8  M.  &  W.  402.  "  If  I  am  called  explained  by  the  usage.  But  when  no 
on  to  give  an  opinion,"  said  Parke^  B.,  new  word  is  used,  or  when  an  old  word, 
"  I  Uiink  the  case  of  Lloyd  v.  Maund  is  having  an  established  place  in  the  lan- 
not  law."  —  Where  the  evidence  of  a  gnage,  it  not  apparently  used  in  any 
contract  consists  in  part  of  written  evi-  new,  technical,  or  peculiar  sense,  it  is 
dence,  and  in  part  of  oral  communica-  the  province  of  the  court  to  put  a  con- 
tions,  or  other  unwritten  evidence,  it  is  struction  upon  the  written  contracts 
left  to  the  jury  to  determine  upon  the  and  agreements  of  parties,  according  to 
whole  evidence  what  the  contract  is.  the  established  use  of  language,  as  ap- 
Edwards  v.  Goldsmith,  16  Penn.  St.  plied  to  the  subject-matter,  and  modi- 
48;  Bomeisler  p.  Dobson,  6  Whart.  ned  by  the  whole  instrument,  or  by 
898 ;  Morrell  v.  Frith,  8  M.  &  W.  404,  existing  circumstances."  Per  Shaw, 
per  Lord  Abinger.  —  In  the  case  of  libel,  C.  J.,  in  Eaton  v.  Smith,  20  Pick.  160 ; 
the  meaning  of  the  document  forms  Brown  0.  Orlimd,  86  Me.  876 ;  Bumham 
part  of  the  intention  of  the  parties,  v.  Allen,  1  Gray,  496.  And  see  pre* 
and  as  inch  intention  is  a  question  for  ceding  note. 
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whenever  the  words  are  of  doubtful  meaning  the  practical 

interpretation  of  the  parties  has  much  weight,  (ce) 
*  494  ^  The  principles  of  construction  are  much  the  same 
at  law  and  in  equity.  (<2)  Indeed,  these  principles  are 
of  necessity  very  similar,  whether  applied  to  simple  contracts, 
to  deeds,  or  to  statutes.  There  are  differences,  but  in  all 
these  cases  the  end  is  the  same  ;  and  that  is  the  discovery 
of  the  true  meaning  of  the  words  used.  So  too,  whether 
the  instrument  to  be  construed  has  a  seal  or  not,  the  same 
roles  and  principles  of  construction  will  be  applied  to  it.  (e) 


SECTION    IL 

OF  THE  ISFFEOT  OF  INTBNTIOIT. 

The  first  point  is,  to  ascertain  what  the  parties  themselves 
meant  and  understood.  But,  however  important  this  inquiiy 
may  be,  it  is  often  insufficient  to  decide  the  whole  question. 
The  rule  of  law  is  not  that  the  court  will  always  construe  a 
contract  to  mean  that  which  the  parties  to  it  meant;  but 
rather  that  the  court  will  give  to  the  contract  the  construc- 
tion which  will  bring  it  as  near  to  the  actual  meaning  of  the 
parties  as  the  words  they  saw  fit  to  employ,  when  properly 
construed,  and  the  rules  of  law  will  permit.  In  other  words, 
courts  cannot  adopt  a  construction  of  any  legal  instrument 
which  shall  do  violence  to  the  rules  of  language,  or  to 
*  495  the  rules  of  law.  (/)    Words  •  must  not  be  forced 


l; 


lee)  Chicago  v.  Sheldoo,  9  Wall.  60.  if)  "  Whenerer/'  sajs  WiOei,  C.  J., 

\d)  8  Bl.  Com.  484 ;  1  Fonb.  on  £q.  in  ^arkhunt  v.  Smith,  Willes,  882,  *'  it 

147»  n.  (6) ;  Hotham  v.  East  India  Co.  is  necessary  to  give  an  opinion  upon 

1  Doug.  277  ;  Doe  d.  Long  v.  Laming,  the  doubtfdl  words  of  a  deed,  the  nrst 

2  Barr.  1106;  Eaton  v.  Lyon,  8  Yes.  thing  we  ought  to  inqoire  into  is,  Wlut 
692;  Ball  v.  Storie,  1  Simons  ft  S.  was  the  intention  of  the  parties  ?  If  the 
210.  intent  be  as  doubtful  as  the  words,  it 

ie)  "  The  same  intention  must  be  will  be  of  no  assistance  at  all.    But  if 

iected  from  the  same  words  of  a  the  intent  of  the  parties  be  plain  and 

contract  in  writing,  whether  with  or  clear,  we  ought  if  possible  to  put  such 

without  a  seal."   Per  Lord  EUenhonmgk,  a  construction  on  the  doubtfUl  words  of 

in  Seddon  v.  Senate,  18  East,  74 ;  Rob-  a  deed  as  will  best  answer  the  intention 

ertson  v.  French,  4  East,  180, 186 ;  per  of  the  patties,  and  reject  that  oonstmo- 

TindaU,  C.  J.,  in  HargraTe  v.  Smee,  8  tion  which  manifestly  tends  to  orertum 

Moore  ft  P.  681 ;  per  Shaw,  C.  J.,  in  and  destroy  it.    I  admit,  that,  though 

Kane  9.  Hood,  18  Pick.  282.  the  intent  of  the  parties  be  never  so 
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away  £rom  their  proper  signification  to  one  entirely  dlf- 
erent,  although  it  might  be  obvious  that  the  words  used, 
either  through  ignorance  or  inadvertence,  expressed  a  very 
different  meaning  from  that  intended.  Thus,  if  a  contract 
spoke  of  ^'^  horaes,''  it  would  not  be  possible  for  a  court  to 
read  this  word  *^  oxen,"  although  it  might  be  made  certain 
by  extrinsic  evidence  that  it  was  so  intended.  (^)     So  if 

clear,  it  cannot  take  place  contrary  to  interest,  may  enure  as  the  grant  of  the 
the  rules  of  law,  nor  can  we  put  words  former,  and  the  contirmation  of  the  lat- 
in a  deed  which  are  not  there,  nor  put  ter.  A  feoffment  without  livery  oper- 
a  construction  on  the  words  of  a  deed  ates  nothin(<  as  a  feoffment,  is  in  truth 
directly  contrary  to  the  plain  sense  of  no  feoffment,  but  is  a  deed  which  under 
them.  circumstances  may  operate  as  a  cove- 
iff)  This  18  a  rule  which  should  be  nant  to  stand  seised  to  uses.  Why  ? 
constantly  borne  in  mind  in  putting  a  The  feoffor  has  by  the  deed  agreed  to 
construction  upon  any  legal  instrument,  transfer  the  seisin  and  his  right  in  the 
It  is  admirably  expounded  by  Lord  subject  to  the  feoffee.  If  the  considec^ 
Chief  Baron  Ayre,  in  the  opinion  deliv-  ation  is  a  money  consideration,  or  a 
ered  by  him  before  the  House  of  Lords  consideration  of  blood,  which  is  more 
in  the  great  case  of  Gibson  v,  Minet,  1  valuable  than  money,  the  law  raities 
H.  Bl.  569,  614.  One  of  the  questions*  out  of  tlie  contract  an  use  in  favor  of 
agitated  in  that  case  was,  whether  a  the  intended  feoffee.  The  seisin  which 
bill  of  exchange  drawn,  payable  to  a  remains  in  the  feoffor,  because  the  deed 
fictitious  payee,  and  purporting  to  be  is  insufficient  to  pass  it,  must  remain  in 
by  him  indorsed,  could  be  construed  as  him,  bound  by  the  use.  This  is  the 
a  bill  payable  to  bearer.  A  majority  effect  of  the  feoff'or's  own  agreement, 
of  the  judges  who  delivered  opinions,  plainly  expressed  upon  tlie  face  of  this 
argued  in  £ivor  of  such  a  construction,  deed.  His  agreement  by  his  deed  is  in 
and  urged,  among  other  arguments,  the  law  a  covenant,  and  by  this  simple 
case  of  deeds  of  conveyance,  which  are  process  does  his  intended  feoffment  be- 
frequently  made  to  operate  in  a  manner  come,  in  construction  of  law,  bis  cov- 
diilferent  from  what  the  parties  intended,  enant  to  stand  seised  to  uses.  It  is  a 
But  the  learned  Chief  Baron  delivered  construction  put  upon  tlie  words  of  his 
a  very  powerful  opinion  against  adopt-  deed,  which  his  icords  will  bear.  So  a 
ing  the  construction  in  question.  After  deed  importing  a  grant  of  an  interest  by 
noticing  the  argument  derived  from  two,  one  entitled  in  possession,  the  other 
deeds  of  conveyance,  and  urging  that  in  reversion,  is,  in  consideration  of  Uw, 
there  was  no  analogy  between  them  the  grant  of  the  first  and  the  conflrma- 
and  bills  of  exchange,  he  continued:  tion  of  the  second.  Whyl  The  deed 
"  But  let  it  be  supposed,  for  the  sake  of  imports  to  be  the  grant  of  a  present 
the  argument,  that  there  may  be  some  estate  by  both,  and  it  is  the  apparent 
analogy  between  deeds  and  bills  of  ex-  intent  of  both  that  the  grantee  shall 
change ;  I  ask.  What  are  the  instances  have  the  estate  so  granted ;  but  the 
In  which  construction  and  interpretation  deed  of  the  latter  having  no  present 
have  taken  so  great  a  liberty  with  interest  to  operate  upon  as  a  grant, 
deeds,  as  to  afford  an  argument  by  nothing  can  pass  by  it  as  a  grant.  But 
analogy  for  construing  in  this  case  a  this  party  has  a  future  interest  in  the 
bill  dirawn  payable  to  order  to  be  a  subject,  out  of  which  he  may  make 
bill  drawn  payable  to  bearer  ?  The  in-  good  to  the  grantee  the  estate  granted 
stances  whidi  had  occurred  to  me,  as  to  him  by  the  first  grantor.  This  is  to 
likely  to  be  insisted  upon,  do  in  my  be  done  by  a  particular  species  of  con- 
apprehension  afford  no  argument  in  veyance,  called  a  confirmation.  The 
favor  of  this  position.  A  deed  of  feoff^-  words  which  are  used  in  this  deed,  in 
ment  upon  oonsideration  without  livery  their  strict  technical  sense,  are  words 
may  enore  as  a  covenant  to  stand  seised  of  confirmation  as  much  as  they  are 
to  the  use  of  the  intended  feoifee.  A  words  of  grant.  In  the  mouth  c^  this 
deed  importing  to  be  a  grant  by  two,  party  the  law  says,  that  they  are  words 
one  having  a  present,  the  other  a  fliture  of  oonfirmation,  and  shall  enure  M 
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•  496  parties  used  in  •  a  contract  technical  words  of  the  law- 
merchant,  such  as  average,  or  agio,  or  grace;  these 
words  could  not  be  wrested  from  their  customary  and  estab- 
lished meaning,  on  the  ground  that  the  parties  used  them  in 
a  sense  which  had  never  before  been  given  to  them.  (A)  But 
words  will  be  interpreted  with  unusual  extent  of  meaning, 
and  held  to  be  generic  rather  than  specific^  and  thus  made  to 
cover  things  which  are  collateral  rather  than  identical,  if  the 
certain  meaning  of  the  parties,  and  the  obvious  justice  of 
the  case,  require  this  extent  of  signification.  Thus,  the  word 
"  men  "  will  be  interpreted  to  mean  '*  mankind,"  and  to  in- 
clude women ;  (t)  and  the  word  **  bucks  "  has  been  construed, 
to  include  **  does ; "  and  the  word  "  horses  "  construed  to 
mean  *'  mares."  (y) 

A  distinction  is  to  be  observed  between  the  construction 
of  a  contract  and  the  correction  of  a  mistake.  For,  if  it  were 
in  proof  that  the  parties  had  intended  to  use  one  word,  and 
that  another  was  in  fact  used  by  a  mere  verbal  error  in  copy- 
ing or  writing,  such  error  might  be  corrected  by  a  court  of 
equity,  upon  a  bill  filed  for  that  purpose ;  and  the  instrument 
80  corrected  would  be  looked  upon  as  the  contract  which  the 
parties  had  made,  and  be  interpreted  accordingly,  (i)  But 
this  jurisdiction  is  confined  strictly  to  those  cases  where  dif- 
ferent language  has  been  used  from  that  which  the  parties 

words  of  conflrmation,  in  order  to  gire  instances :  I  venture  to  lay  it  down  aa 

effect  to  his  deed,  vt  res  magis  valeat  a  general  rule  respectinff  the  interpre- 

guam  pereat.    Here  again  the  construe-  tation  of  deeds,  that  all  latitude  of  con- 

tion  which  the  law  puts  upon  the  words  struction  must  submit  to  this  restriction, 

of  the  deed  is  a  construction  which  the  namely,  that  the  words  may  bear  the  sense 

words  will  hear.    The  words  have  ser-  which   by  construction  is    put   upon 

eral  technical  senses,  of  which  this  is  them.    If  we  step  beyond  this  line,  we 

one,  and  the  law  prefers  this,  because  no  longer  construe  men's  deeda,  but 

it  carries  into  execution  the  clear  intent  make  deeds  for  them."    And  see  Strat- 

of  the  parties,  that  the  estate  and  inter-  ton  v.  Pettit,  16  C.  B.  420,  80  Eng.  L. 

est  conveyed  by  that  deed  shall  pass.  &  Eq.  479 ;  The  Loughor  Coal  and 

In  both  those  cases  we  find  words  inter-  Railway  Co.  v.  Williams,  C.  B.  1855, 

preted,  not  in  their  most  general  and  80  Eng.  L.  &  Eq.  496 ;  Ingalls  v.  Cole, 

obvious  sense  it  is  true;  but  if  they  47  Me.  580. 

are  interpreted  in  a  manner  which  the  {h)  See  Hutchison  v.  Bowker,  5  M. 

jus  et  forma  loqvendi  in  conveyances  &  W.  685. 

will  warrant,  there  is  nothing  of  vio-  (t)  Bro.  Abr.  Exposition  del  Terms, 

lence  in  such  construction.    Indeed,  I  89. 

do  not  know  how  it  would  be  possible  ( j)  State  v,  Dunnavant,  8  Brev.  9 

to  read  a  single  page  of  history  in  any  And  see  Packard  p.  Hill,  7  Cowen,  484^ 

language,  without  using  the  same  lati-  5  Wend.  875. 

tude  of  construction  and  interpretation  {k)  Adams's  Doctrine  of  Equity,  p» 

of  worda.    To  go  one  step  beyond  these  169  et  eeo, 
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intended.  For  if  the  words  eipployed  were  those  intended 
to  be  used,  but  their  actual  meaning  was  totally  different 
from  that  which  the  parties  supposed  and  intended 
them  to  bear,  still  this  actual  meaning  *  would,  gener-  ^  497 
ally  if  not  always,  be  held  to  be  their  legal  meaning.  (T) 
Upon  sufScient  proof  that  the  contract  did  not  express  the 
meaning  of  the  parties,  it  might  be  set  aside ;  but  a  contract 
which  the  parties  intended  to  make,  but  did  not  make,  can- 
not be  set  up  in  the  place  of  one  which  they  did  make,  but 
did  not  intend  to  make. 

As  an  illustration  of  the  principle  which  permits  a  con- 
struction in  some  cases  which  it  refuses  in  other  cases,  it  may 
be  s:id,  that  where  the  conjunctive  ^^  and  "  is  used  in  a  con- 
nection which  is  thus  rendered  senseless,  and  the  substitution 
of  **  or  "  will  establish  a  sense  consistent  with  the  other  parts 
of  the  document,  such  a  change  is  admissible  by  the  rules  of 
legal  construction ;  and  this  rule  is  sometimes  applied  in  the 
construction  of  wills,  (m)  If,  however,  the  connection  may 
have  a  definite  meaning  by  retaining  the  conjunctive  ^*  and," 
though  not  so  obvious  a  meaning  as  the  substitution  of  ^^  or  " 
would  give,  and  either  meaning  would  be  consistent  with  the 
restj  of  the  document,  the  change  would  not  be  author- 
ized, (n) 

So  the  rules  of  law,  as  well  as  the  rules  of  language,  may 
interfere  to  prevent  a  construction  in  accordance  with  the 
intent  of  the  parties.  Thus,  if  parties  agreed  that  one  should 
pay  the  other,  for  a  certain  consideration,  sums  of  money  at 
various  times  "  with  interest,"  and  it  was  clear,  either  from 
the  whole  contract  or  from  independent  evidence,  that  the 
parties  meant  by  this  '*  compound  interest,"  it  may  be  pre- 
sumed (assuming  that  a  contract  for  compound  interest  is 
unlawful),  that  no  court  would  admit  this  interpretation; 
because,  if  the  bargain  were  expressly  for  compound  interest, 
it  would  be  invalid.  Nor  would  a  contract  to  pay  interest  be 
avoided  by  evidence  that  the  parties  understood  compound 
interest,  if  it  were  made  in  good  faith,  and  for  a  valid  consid- 

r/)  lUd  fii)  Seoombe  v.  Edwardi,  28  Beav^ 


[m)  Majrnard  v.  Wright,  26  Bear.    440. 
286 


[648] 


•  49T  THE  LAW  OF  CONTBACTS.        [PABT  II. 

eration.  The  law  would  oonsider  the  contract  as  defining 
the  principal  sums  due,  and  then  would  put  upon  the  word 
interest  its  own  legal  interpretation. 

So,  too,  if  a  manufacturer  agrees  to  make  and  finish  certain 
goods  '^  as  sooD  as  possible,"  this  means  within  a  rea- 

•  498  sonable  *  time^  due  regard  being  had  to  the  manufact- 

urer's means,  his  engagements,  and  the  nature  of  the 
articles,  (o) 

It  may  be  true,  ethically,  that  a  party  is  bound  by  the 
meaning  which  he  knew  the  other  party  to  intend,  or  to  be- 
lieve that  he  himself  intended ;  (p)  but  certainly  this  is  not 
always  legally  true.  Thus,  in  the  cases  already  supposed, 
he  who  was  to  give  might  know  that  the  party  who  was  to 
receive  (a  foreigner,  perhaps,  unacquainted  with  our  lan- 
guage), believed  that  the  promise  was  for  "  oxen,"  when  the 
word  "  horses  "  was  used ;  but  nevertheless  an  action  on  this 
contract  could  not  be  sustained  for  "  oxen."  So  if  he  who  was 
to  pay  money  knew  that  the  payee  expected  compound  inter- 
est, this  would  not  make  him  liable  for  compound  interest  as 
such,  although  the  specific  sums  payable  were  made  less  be- 
cause they  were  to  bear  compound  interest.  In  all  these 
cases,  it  is  one  question  whether  an  action  maybe  maintained 
on  the  contract  so  explained^  and  another  very  different  ques- 

(o)  Atwood  V.  Emery,  1  C.  B.  (n.  8.)  them  in  writing,  the  policy  should  cease, 

110.  and  be  of  no  farther  effect.    A  further 

(/>)  "  Where  the  terms  of  the  prom-  insurance  was  effected,  and  notice  given 
ise  admit  of  more  senates  than  one,  the  to  the  company.  It  was  answered  by 
promise  is  to  be  performed  in  that  sense  the  secretary  of  the  company  in  these 
m  which  the  promisor  apprehended,  at  words :  "  I  have  receivea  your  notice 
the  time  the  promisee  received  it."  of  additional  insurance."  Brmson,  J., 
Paley's  Mor.  and  Pol.  Philosophy,  104.  after  stating  Paley's  rule,  as  above 
Where  the  terms  of  an  instrument  are  given,  says :  "  Now  how  did  tlie  defend- 
fairly  susceptible  of  the  meaning  in  ants  apprehend  at  the  time  that  the 
which  the  promisor  believed  they  were  plaintiff  would  receive  their  answer  ? 
understood  by  the  promisee,  and  in  If  they  secretly  reserved  the  right  of 
which  they  were  actually  understood,  approval  or  disapproval  at  a  future 
the  rule  of  Paley  is  as  good  in  law  as  period,  could  they  have  believed  that 
in  ethics.  See  an  application  of  the  their  written  answer  would  be  so  re- 
rule  in  Potter  v.  Ontario  and  Livingston  ceived  by  the  plaintiff  ?  I  think  not. 
Mut.  Ins.  Co.  5  Hill,  147,  per  Branson,  They  must  have  intended  the  plaintiff 
J.  In  this  case,  one  of  the  conditions  should  understand  from  the  answer,  that 
of  a  Are  policy  was,  that  in  case  the  every  thing  had  been  done  which  was 
assured  should  make  any  other  insur-  necessary  to  a  continuance  of  the  policy, 
ance  on  the  same  property,  and  should  and  consequently  that  they  approved, 
not  with  all  reasonable  diligence  give  as  well  as  acknowledged,  the  further 
notibe  thereof  to  the  company,  and  insurance."  See  also  1  Duer  on  Ins 
hare  the  same  indorsed  on  the  policy,  169. 
cr  otherwite  acknowledged  or  approved  oy 
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tion,  whether  the  contract  may  not  be  entirely  set  aside, 
because  it  fails  to  express  the  meaning  of  the  parties,  or  is 
tainted  with  fraud ;  and  being  so  avoided,  the  parties  wOl 
then  fall  back  upon  the  rights  and  remedies  that  may  belong 
to  their  mutual  relations  and  responsibilities.  These  must 
be  determined  by  the  evidence  in  the  case ;  and  the 
very  contract,  which,  as  a  oantractj  could  not  be  *  en-  •  499 
forced,  may  perhaps  be  evidence  of  great  importance 
as  to  the  rights  and  liabilities  of  the  parties. 

It  is  therefore  obvious  that  it  is  not  enough,  in  every  in* 
stance,  to  ascertain  the  meaning  of  the  parties.  It  is,  how- 
ever, always  true  that  this  b  of  the  utmost  importance,  and 
often  sufficient  to  determine  the  construction.  And  courts 
of  law  have  established  various  rules  to  enable  them  to  ascer- 
tain this  meaning,  or  to  choose  between  possible  meanings. 


SECTION  in. 

80ME  OF  THB  GBNEBAL  BULBS    OF   OONSTBUOTION . 

The  subject-matter  of  the  contract  is  to  be  fiilly  consid- 
ered, (j)  There  are  very  many  words  and  phrases  which 
have  one  meaning  in  ordinary  narration  or  composition,  and 
quite  another  when  they  are  used  as  technical  words  in  rela- 
tion to  some  special  subject ;  and  it  is  obvious,  that,  if  this  be 
the  subject-matter  of  the  contract,  it  must  be  supposed  that 
the  words  are  used  in  this  specific  and  technical  sense. 

So,  too,  the  situation  of  the  parties  at  the  time,  and  of  the 

(q)  The  King  v,  Maahiter,  1  Ner.  ft  was  meant    TJnwin  v.  Wolaeley»  1  T. 

P.    826,    827.      Where   an    executrix  R.  674.    If  an  annuity  be  granted  to 

promised  to  pay  a  simple  contract  debt,  one,  "  pro  consiUo  impento  H  impendendo  *' 

*' when  sufficient  eflfects  were  received  "  (for  past  and  future  counsel), -if  the 

from  the  estate  of  the  testator,  it  was  grantee  be  a  physician,  tliis  shall  be 

heldt  that  this  must  be  understood  to  understood  of  his  advice  as  a  physician ; 

mean  effects  legally  applicable  to  the  and  if  he  be  a  lawyer,  of  his  advice  in 

debt  in  question,  and  that  the  executrix  legal   matters.    8 hep.   Touch,  p.  86. 

might  first  pay  a  bond  debt    Bower-  See  Littlefiold  v,  Winslow,  19  Me.  894, 

bank  v.  Monteiro,  4  Taunt  814.     So,  898 ;  Sumner  v.  Williams,  8  Mass.  162, 

where  it  was  agreed  in  a  charter-party  214;  Robinson  u.  Fiske,  25  Me.  401; 

to  employ  a  captured  ship,  "  as  soon  as  Rhilbrook  v.  New  England  Mat.  Fiio 

sentence  of  condemnation  should  have  Ins.  Co.  87  id.  187. 
passed*  it  was  keid,  that  a  legal  MoUenee 
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property  which  is  the  "subject-matter  of  the  contract,  and  the 
intention  and  purpose  of  the  parties  in  making  the  contract, 
will  often  be  of  great  service  in  guiding  the  construction ; 
because,  as  has  been  said,  this  intention  will  be  carried  into 
effect  so  far  as  the  rules  of  language  and  the  rules  of  law  will 
permit,  (gg)  So  the  moral  rule  above  referred  to  may 
•  500  be  applicable ;  because  a  •party  will  be  held  to  that 
meaning  which  he  knew  the  other  party  supposed  the 
words  to  bear,  if  this  can  be  done  without  making  a  new  con- 
tract  for  the  parties. 

Indeed,  the  very  idea  and  purpose  of  construction  imply  a 
previous  uncertainty  as  to  the  meaning  of  the  contract ;  for 
where  this  is  clear  and  unambiguous,  there  is  no  room  for 
construction,  and  nothing  for  construction  to  do.  A  court 
would  not,  by  construction  of  a  contract,  defeat  the  express 
stipulations  of  the  parties.  And  if  a  contract  is  false  to  the 
actual  meaning  and  purpose  of  the  parties,  or  of  either  party, 
the  remedy  does  not  lie  in  construction,  but,  if  the  plaintiff 
be  the  injured  party,  in  assuming  the  contract  to  be  void,  and 
establishing  his  rights  by  other  and  appropriate  means ;  or,  if 
the  defendant  be  injured,  by  defending  against  the  contract 
on  the  ground  of  fraud  or  mistake,  if  the  facts  support  such 
a  defence. 

A  construction  which  would  make  the. contract  legal  is 
preferred  to  one  which  would  have  an  opposite  effect ;  (r) 
and  by  an  extension  of  the  same  principle,  where  certain 
things  are  to  be  done  by  the  contract  which  the  law  has  reg- 
ulated in  whole  or  in  part,  the  contract  will  be  held  to  mean 

(97)  Thus,  a  contract  to  convey  *<a  houten,  4  How.  (Miss.)  428;  ^^nj  9, 

house  and  lot  of  land  in  Amity  Street,  Beekman  Iron  Co.  9  Paige,  188.    The 

Lynn,    Mass./'  was    held   to   mean  a  same  doctrine  was  declared  hy  Lord 

house  and  land  owned  by  the  vendor  Ljptdhurst,  in  Shore  v.  Wilson,  9  Clark 

when  the  contract  was  made.    Hurley  &  F.  897.    "The  rule,"  says  he,  "is 

V.  Brown,  98  Mass.  545.  this,  and  it  is  a  fair  and  proper  rale, 

(r)  '*  It  is  a  general  rule,"  saith  Lord  that  where  a  constraction,  consistent 

Coke,  **  that  whensoever  the  words  of  a  with  lawful  conduct  and  lawful  inten- 

deed,  or  of  the  parties  without  deed,  tion,  can  be  placed  upon  the  words  and 

may  have  a  double  intendment,  and  the  acts  of  parties,  you  are  to  do  so,  and 

one  standeth  with  law  and  right,  and  not  unnecessarily  to  put  upon  these 

the  other  is  wrongful  and  against  law,  words  and  acts  a  construction  directly 

the  intendment  that  standeth  with  law  at  variance  with  what  the  law  prohibits 

shall    be  taken."    Co.  Litt.  42,   183.  or  enjoins."   And  see  Attorney-General 

And  see  Churchwardens  of  St.  Saviour,  v.  Clapham,  4  De  6.,  M.  &  O.  591.  81 

10  Hep.  67  b  ;  Archibald  v.  Thomas,  8  Eng.  L.  &  Eq.  142;  Moes  v.  Bainbrim^ 

Cowen,  284;  Riley's  Adm'rs  v.  Van-  18  Bear.  478,  81  Eng.  L.  ft  Eq.  666. 
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that  they  should  be  so  done  as  would  be  either  required  oi 
indicated  by  the  law.  («) 

The  question  may  be  whether  the  words  used  should  be 
taken  in  a  comprehensive  or  a  restricted  sense ;  in  a  • 
general  or  a  particular  *  sense ;  in  the  popular  and  com-  *  501 
mon,  or  in  some  unusual  and  peculiar,  sense.  In  aU 
these  cases  the  court  will  endeavor  to  give  to  the  contract  a 
rational  and  just  construction;  but  the  presumption — of 
greater  or  less  strength,  according  to  the  language  used,  or 
the  circumstances  of  the  case — is  in  favor  of  the  compre- 
hensive over  the  restricted,  the  general  over  the  particular, 
the  common  over  the  unusual  sense,  (i) 

• 

{$)  A  condition  to  assign  <iU  office$  is  to  pay  one's  debts,  not  a  taking  the 
raiid,  and  will  be  taken  to  apply  to  benefit  of  tlie  Insolvent  Debtors'  Act, 
such  offices  as  are  by  law  assignable,  unless  the  context  so  restrains  it.  Bid- 
Harrington  V.  Rloprogee,  4  Doug.  6.  dlecombe  v.  Bond,  4  A.  &  £.  822 ;  Park- 
And  see  Clark  v.  Ptnney,  7  Cowen,  er  v.  Gossage,  2  Cromp.  M.  &  R.  617 
681  In  this  case  there  was  a  contract  See  also  Lord  Dormer  v.  Knight,  1 
to  delirer  Salina  salt  in  barrels ;  held,  Taunt.  417  ;  The  King  v.  Main  waring, 
that  such  barrels  as  were  directed  by  10  B.  &  C.  66 ;  Rawlins  v.  Jenkins,  4 
statute  were  to  be  understood  as  in-  Q.  B.  410;  Caine  v.  Horsfall,  1  Exch. 
tended.  519;  Lowber  r.  Le  Roy,  2  Sandf.  202; 

(0  What  Lord  EUenborougk  says  Denny  V.Manhattan  Co.  2  Hill,  220, 
with  regard  to  the  construction  of  the  Metcalf  v.  Taylor,  86  Me.  28 ;  Chap- 
policy  of  insurance,  is  equally  true  as  man  v.  Seooomb,  id.  102.  The  first 
to  all  other  instruments,  namely,  that  proposition  of  Mr.  Wigram,  in  his 
it  must  be  construed  according  to  its  treatise  upon  the  admission  of  eztrin- 
sense  and  meaning  as  collected  in  the  sic  evidence  in  aid  of  the  interpreta- 
flrst  place  from  the  terms  used  in  it,  tion  of  wills,  is  that,  "  A  testator  is  al- 
whicn  terms  are  themselves  to  be  un-  ways  presumed  to  use  the  words  in 
derstood  in  their  plain,  ordinary,  and  which  he  expresses  himself,  according 
popular  sense,  unless  they  have  gen-  to  their  strict  and  primary  acceptation, 
erally,  in  respect  to  the  subject-matter,  unless  from  the  substance  of  the  will 
as  by  the  known  usage  of  trade,  or  it  appears  that  he  used  them  in  a  dil- 
the  like,  acquired  a  peculiar  sense  dis-  ferent  sense,  in  which  case  the  sense  in 
tinct  from  the  popular  sense  of  the  which  he  thus  appears  to  have  used 
sama  words,  or  unless  the  context  them  will  be  the  sense  in  which  they 
evidently  points  out  that  they  must,  in  are  to  be  construed."  If  by  strict  and 
the  particular  instance,  and  in  order  to  primary  meaning  is  meant  ordinary 
eilbctuate  the  immediate  intention  of  meaning,  the  rule  needs  no  qualifica- 
the  parties  to  that  contract,  be  under-  tion.  The  object  of  interpretation  and 
stood  in  some  other  special  and  pe-  construction  is  to  find  the  intention  of 
culiar  sense-  Robertson  v.  French,  4  the  parties,  and  surely  that  intention 
East,  136.  "  The  best  construction,"  is  best  sought  by  affixing  to  the  words 
says  Gibson^  C.  J.,  "  is  that  which  is  of  an  instrument  such  meanings  as  are 
made  by  viewing  the  subject  of  the  common  or  ordinary.  Where,  how- 
contract  as  the  mass  of  mankind  would  ever,  the  law  has  defined  the  meaning 
Tiew  it ;  for  it  may  be  safely  assumed  of  words,  they  must  be  understood  to 
that  such  was  the  aspect  in  which  the  be  used  in  the  sense  which  the  law  at- 
parties  themselves  viewed  it.  A  re-  taches  to  them,  unless  the  context  or 
suit  thus  obtamed  is  exactly  what  is  the  circumstances  of  the  case  indicate 
obtained  from  the  cardinal  rule  of  that  another  meaning  is  the  one  in 
intention."  Schuylkill  Nav.  Co.  v.  which  they  are  used.  Thus,  the  word 
Moore,  2  Whart.  491.  — "  Becoming  "child"  is  understood  to  mean  legitl- 
insolvent,"  means  a  general  inability  mate  child,  unless  a  different  meaning 
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It  is  a  rule  that  the  whole  contract  should  be  conddered 

in  determining  the  meaning  of  any  or  of  all  its  parts,  (u) 

is  pointed  out  by  the  context,  or  ex-  dtbt$,  dtUieSf  and  demands,  nothing  would 

trineic  facts.    Fraser  v.  Pigot,  Younge,  be  released  but  the  ten  pounds ;  be- 

854 ;  Wilkinson  r.  Adam,  1  Ves.  &  B.  cause  tiie  last  words  must  be  limited 

422;  Gill  v.  Sliellej,  2  Rus.  &  M.  886.  b^  those  foregoing.    2  Roll.  Abr.  409. 

{a)  Ex  antfcedentibuM  et  consequentibua  1  his  case,  though  said  to  be  denied  by 

^fit  ojptima  intervretath.     "  Every  deed,"  Lord  Holt^  in  Knight  v.  Cole,  1  Show, 

bays  Lord  lltjhart,  **  ought  to  be  con-  150,  155,  was  confirmed  by  Lord  EUen- 

strued  according  to  the  intention  of  borough ,  in  Pay  lor  v.  Homersham,  4  M. 

the  parties,  and  the  intents  ought  to  &  S.  426.     See  also  Ramsden  r.  Hyl- 

be  at^udged  of  the  several  parts  of  the  ton,  2  Ves.  210 ;  Lampon  r.  Corke,  6  B. 

deed,  as  a  general  Issue  out  of  the  evi-  &  Aid    606  ;  Simons  v.  Johnson,  8  B. 

dence  and  intent  ought  to  be  picked  &  Ad.  175;   Lyman  v.  Clark,  9   Mass. 

ent  of  every  part,  and  not  out  of  one  285 ;  Rich  v.  Lord,  18  Pick.  825 ;  Jack* 

word  only.        Trenchard  v.  Hoskins,  son  v.  Stackhouse,  1  Cowen,  122 ;  Mc- 

Winch,  98.      And  see  Sicklemore  v.  Intyre  v.  Williamson,  1  £dw.  Ch.  84. 

Thistleton,  6  M.  &  S.  9 ;  Washburn  t;.  For  the  construction  of  nvneeping  dames, 

Gould,  8  Story,  122 ;  Chase  v.  Bradley,  see  Moore  v.  Magrath,  Cowp.  9.  —  For 

26  Me.  581 ;    Merrill  v.  Gore.  29  id.  the  effect   of  recitals  upon  the  coa- 

846 ;  Hevwood  i^.  Perrin.  10  Pick.  228 ;  strnction    of  mercantile    instruments, 

Gray  v.  Clark,  11  Vt.  588 ;  Warren  p.  see   Bell  v.  Bruen,  1   How.  169,184; 

Merrifield,    8    Met.   96 ;    McNair^    v.  Lawrence  v.  McCalmot,  2  id.  426,  449. 

Thompson,  1   Sneed,  141.     "It  is  a  —In  Browning  v.  Wright,  2  B.  &  P. 

true    rule   of    construction    tliat    the  18,  A,  after  granting  certain  promises 

sense  and  meaning  of  the  parties,  in  in  fee  to  B,  and  after  warranting  the 

any  particular  part  of  an  instrument,  same  against  himself  and  his  heirs, 

may  be  collected  er  antecedentibne  et  covenanted,  that,  notwithstanding  any 

eonsequentibtts ;  every  part  of  it  mar  be  act  by  him  done  to  the  contrary,  he 

brought  into  action,  in  order  to  collect  was  seised  of  the  premises  in  fee,  and 

from  the  whole  one  uniform  and  con-  that  he  had  full  power,  ^.,  to  convey  tiie 

sistent  sense,  if  that  may  be  done."  same ;  he  then  covenanted  for  himself. 

Per   Lord    EUenborough,  in  Barton  v,  his  heirs,  executors,  and  administrators, 

Fitzgerald,  15  East,  541.    In  the  Duke  to  make  a  cartway,  and  that  B  should 

of  Northumberland  r.  Errington,  5  T.  quietly    enjoy    without    interruption 

R.  522,  there  was  a  string  of  covenants  from  himself  or  any  persons  claiming 

upon  the  part  of  the  lessees  of  certain  under  him ;  and,  lastly,  that  he,  his 

mines,  in  which  they  bound  themselves,  heirs    and   assigns,    and    all    persons 

''jointly  and  severally;  "after  which  fol-  claiming    under    him,    should    make 

lowed  a  covenant  of  the  lessor.    There  fUrther  assurance.    Held,  that  the  in- 

was  then  a   further  covenant  on  the  tervening  general  words,  "  full  power, 

part  of  the  lessees  to  render  an  ac-  &c.,  to  convey,"  were  either  part  of 

count,    which    of    itself   would    hare  the  preceding  special  covenant ;  or,  if 

bound  them  only  jointly.    Held,  that  not,  that  they  were  qualified  by  all  the 

the  words  "jointly  and  severally,"  at  other  special   covenants    against   the 
the  beginning  of  the  covenants  by  the*   acts  of  himself  and  his  heirs.     See  the 

lessees,  extended  to  all  their  subse-  admirable  opinion  of  Lord  Eldon,    See 

quent  covenants,  Butler,  J.,  said  :  "  It  also  Hesse  v.  Stevenson,  8  B.  &  P.  566; 

is  immaterial  in  what  part  of  a  deed  Nind  v.  Marshall,  8  J.  B.  Moore,  70S; 

any  particular  covenant  is   inserted ;  Broughton  t;.  Conway,  Dyer,  240  a ; 

for  in  construing  it  we  must  take  the  Cole    v.  Hawes,  2  Johns.   Cas.  206 ; 

whole  deed  into  consideration,  in  order  Whallon  v.  Kauffraan,  19  Johns.  97 ; 

to  discover  the  meaning  of   the  par-  Barton   v.  Fitzgerald,   15  East,  580; 

ties."  —  Where  there  are  recitals  of  Saward  v.  Antsey,  10  J.  B.  Moore,  55; 

particular  claims  or  considerations,  fol-  Chapin    v.  Clemitson.    1    Barb.  811; 

lowed  by  general  words  of  release,  the  Mills  ».  Catlin,  22  Vt.  98.  —  Where, 

general  words  shall  be  restrained  by  in  a  statute,  general  words  follow  par- 

the  particular  recital.    Thus,  if  a  man  ticular  ones,  the  rule  is  to  construe 

should  receive  ten  pounds,  and  give  a  them,  as  applicable  to  subjects  ejusdem 

receipt  for  this  sum,  and  thereby  acquit  qenfrit.    Thus,  in  Sandiman  v.  Breach, 

and  release  the  person  of  aU  actions,  7  B.  ft  C.  96,  a  question  arose  upon 
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The  *  reason  is  obvious.  The  same  parties  make  all  *  502 
the  contract,  and  may  be  supposed  to  have  had  the 
same  purpose  and  object  *  in  view  in  all  of  it,  and  if  *  503 
this  pui'pose  is  more  clear  and  certain  in  some  parts 
than  in  others,  those  wluch  are  obscure  may  be  illustrated  by 
the  light  of  others.  Thus,  the  condition  of  a  bond  may  be 
considered  to  explain  the  obligatory  part,  (v)  And  the  re* 
cital  in  a  deed  or  agreement  has  sometimes  great  influence  in 
the  interpretation  of  other  parts  of  the  instrument,  (w)  The 
contract  may  be  contained  in  several  instruments,  which,  if 
made  at  the  same  time,  between  the  same  parties,  and  in  re- 
lation to  the  same  subject,  will  be  held  to  constitute  but  one 
contract,  (a;)  and  the  court  will  read  them  in  such  order  of 
time  and  priority  as  wiU  carry  into  effect  the  intention  of  the 
parties,  as  the  same  may  be  gatheVed  from  all  the  instru- 
ments taken  together,  (j/)  And  the  recitals  in  each  may  be 
explained  or  corrected  by  a  reference  to  any  other,  in  th§ 
same  way  as  if  they  were  only  several  parts  of  one  instru- 
ment, (z) 

the  Statute  29  Car.  II.  c.  7,  which  enacts,  pnrtenance  to  another  railroad.    Phila* 

"that  no  tradesman, artifioer,  workman,  delphia  r.  Philadelphia,  &c.  R.  R.  Co. 

laborer,  or  other  person  or   persons,  6S  Penn.  St,  25d. 
shall  do  or  exercise  any  worldly  labor,        (v)  Coles  v.  Hulme,  S  B.  &  C.  568. 
bnsineas,  or  work   of  their  ordinary        (10)  Moore    v.    Magrath,  Cowp.   9; 

callings,  uprm    the    Lord's  day."     ft  Cholmondeley  v.  Clinton,  2  B.  &  Aid. 

was  contended,  that  under  the  worda  626. 

**  other  person  or  persons  "  the  drivers        (x)  Coldham  p.  Showier,  8  C.  B.  812  ; 

of  stagecoaches  were  included.    //«/</  Makepeace  v.  Harvard  College,  10  Pick, 

otherwise  for  the  above  reasons.    See  298 ;  Sibley  v,  Holden,  id.  249 ;  Odiorae 

The  Queen  v.  NeviU.  8  Q.  ^,  462.—  v.  Sargent,  6  N.  U.  401 ;  Raymond  v. 

For  the  application  of  this  rule  to  deeds  Roberto,  2    Aiken s,    204 ;     Strong   v. 

of  conveyance  where  there  are  par^  Barnes,  11  Vt.  221 ;  Taylor  d.  Auing 

ticular  enumerations  or   descriptions,  v.  Horde,  1  Burr.  60,  117 ;  Jackson  v. 

see  Doe  v,  Meyrick,  2  Cromp.  &  J.  Dunsbagh,  1  Johns.  Cas.  91 ;  Hills  v. 

228 ;    Jackson  v.   Stevens,   16  Johns.  Miller,  8  Paige,  264 ;  Sewall  v.  Henry, 

110.    See  also  Hall  v.  Mayhew,  16  Md.  9  Ala.  24 ;  Applegate  v,  Jacoby,  9  Dana, 

661.     Where  there  was  a  sale  of  In nd  209;  Cornell  v.  Todd,  2  Denio,  180; 

for  a  sum  in  gross,  and  the  title  papers  Craig  v.  Wells,  1  Kern.  816 ;  Rutland 

upon   which  the  purchaser  relied  de-  &  Burlington  R.  Co.  v.  Crocker,  U.  S. 

scribed  the  quantity  as  being  estimated  C.  C,  Vt.  1868,  21  Law  Reporter,  201. 

to  contain  482  acres  and  82  perches,  be  So,  also,  though  the  instruments  are  not 

the  same  more  or  less,  the  tract  was  made  at  the  same  time,  if  they  can  be 

found  to  ccmtain  but  878  acres.     //e/</,  connected  together  by  a  reference  from 

that  the  purchaser  was   not  entitled  one  to  the  other.     Van  Hagan  v.  Van 

to    an    al>atenient  for  the  deficiency.  Rensselaer,  18  Johns.  420;  Sawyer  v. 

Piarts  struck    out   of   an    instrument  Hammatt,16Me.40;  Adams  v.  Hill,  16 

may,  it  seems,  be  regarded  in  its  con-  id.  216. 

•traction.     Strickland   r.  Maxwell,  2        (y)  Whitehurst  v  Boyd,  8  Ala.  876; 

Cromp.   &  M.  689.      As  land  cannot  Newhall  v,  Wright,  8  Mass.  188. 
pass  as  an  *'  appurtenance  "  to  Und,  so        (z)  Sawyer  v,  Hammatt,  16  Me.  40l 
neither  can  a  railroad  pass  as  an  ap- 
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Another  rule  requires  that  the  contract  should  be  supported 
rather  than  defeated,  (a)    Thus,  a  deed  which  cannot 

*  504  operate  *  in  the  precise  way  in  which  it  is  intended  to 

take  effect,  shall  yet  be  construed  in  another,  if  in  this 
other  it  can  be  made  effectual,  (i)  1?ot  example,  a  deed  in- 
tended for  a  release,  which  cannot  operate  as  such,  may  still 
take  effect  as  a  grant  of  the  reversion,  as  a  surrender,  or  an 
atonement ;  or  even  as  a  covenant  to  stand  seised.  (<;)  So  a 
deed  of  bargain  and  sale,  void  for  want  of  enrolment,  has  been 
held  to  take  effect  as  a  grant  of  the  reversion.  (<2)  If  several 
grantors  join  in  a  deed,  some  of  whom  are  able  to  convey  and 
others  not,  it  is  the  deed  of  him  or  them  alone  who  are 
able,  (e)     And  if  there  be  several  grantees,  one  of  whom  is 

(a)  Smith  r.  Packhunt,  8  Atk.  136 ;  amount  to  be  ascertained  by  its  dara- 
Pollock  V.  Stacy,  9  Q.  B.  1088.  In  tion.  WiUiam$,  C.  J.,  said :  "  If  a 
Pagh  9.  Leeds,  Cowp.  714,  there  was  a  contract  admits  of  more  than  one  con- 
power  to  make  leases  in  possession,  but  struction,  one  of  which  will  render  it 
not  in  reversion.  A  lease  was  granted  inetficacious  or  nullify  it,  that  construo- 
for  twenty-one  years,  to  commence  tion  should  be  adopted  which  will  carry 
Jrom  the  day  of  the  date.  Heid,  that  it  into  effect.  For  there  is  no  presump 
"from  the  day,"  &c.,  was  to  be  re-  tion  against  the  Tslldity  of  contracts, 
g^ded  as  inclusive,  and  not  exclusive.  See,  in  illustration  of  this  principle, 
of  the  day  of  tlie  date.  Lord  MantJUld  Broom  r.  Batchelor,  1  H.  &  K.  266.  In 
said  :  "  The  ground  of  the  opinion  and  Atkins  v.  Sleeper,  7  Allen,  487,  it  was 
Judgment  which  I  now  deliver  is,  that  held,  that  a  lease  "  from  the  first  day 
*  from '  may,  in  the  vulgar  use,  and  of  July  "  begins  on  the  second  day  of 
even  in  the  strictest  propriety  of  Ian-  Julv. 

C^age,  mean  either  inctusive  or  exclusive ;  (ft)  Goodtitle  v.  Bailey,  Cowp.  600 ; 
that  tiie  parties  necessarily  understood  Doe  v.  Salkeld,  Willes,  678 ;  Haggers- 
and  used  it  in  that  sense  which  made  ton  v,  Hanbury,  6  B.  &  C.  101 ;  Wallit 
their  deed  eflectual ;  that  the  courts  of  v.  Wallis,  4  Mass.  186 ;  Parker  v.  Nich- 
justice  are  to  construe  the  words  of  ols,  7  Pick.  Ill ;  Russell  v.  Coffin,  8  id. 
parties  so  as  to  effectuate  their  deeds,  148 ;  Brewer  v.  Hardy,  22  id.  876 ; 
and  not  to  destroy  them;  more  es-  Jackson  v.  Blodget,  16  Johns.  172, 
pecially  where  the  words  themselves  Rogers  v.  Eagle  Fire  Ins.  Co.  9  Wend, 
abstractedly  may  admit  of  either  mean-  611;  Barrett  v.  French,  1  Conn.  864; 
ing."  In  Brown  v.  Slater,  16  Conn.  Bryan  v.  Bradley,  16  id.  474.  *'  The 
1^*2,  the  following  agreement  was  en-  judges  in  these  latter  times  (and  I 
tered  into  :  "  Farmington,  Oct.  16th,  think  very  rightly)  have  gone  further 
1826.  In  consideration  of  Mrs.  Nancy  than  formerly,  and  have  had  more  con- 
Hart's  becoming  my  wife,  I  promise  to  sideration  for  the  substance,  namely, 
give  her  at  the  rate  of  one  dollar  per  —  the  passing  of  the  estate  according 
week,  from  the  date  of  our  marriage,  so  to  the  intent  of  the  parties,  than  the 
long  as  she  remains  my  wife.  Elias  shadow,  namely,  —  the  manner  of  pass- 
Brown."  This  contract  was  put  in  suit  ing  it."  Per  Wiiles,  C,  J.,  in  Roe  v. 
after  the  death  of  the  husband,  and  the  Tranmarr,  Willes,  684.  See  also  ante, 
defence  was,  that  it  was  extinguished  p.  496,  note  (q)» 
by  the  marriage  of  the  parties.  Heid,  (c)  Shep.  Touch.  82 ;  Roe  v.  Tran* 
however,  that  the  contract,  being  made  marr,  Willes,  682. 
in  contemplation  of  marriage,  and  pur-  {d)  Smith  v,  Frederick,  1  Russ.  174, 
porting  to  hold  forth  a  benefit  to  the  209 ;  Adams  v.  Steer,  Cro.  Jac.  210: 
promisee,  a  court  of  law  would  con-  Lynch  v.  Livingston,  8  Barb.  468,  a 
strue  it  as  providing  for  the  payment  Seld.  422. 
of  a  sum  of  money  to  her  after  the  (e)  Shep.  Teach.  81,  82. 
termination    of    tlie    coverture,    the 
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capable  of  taking  and  the  others  not,  it  shall  enure  to  him 
alone  who  can  take.  (/)  So  if  a  mortgagor  and  mortgagee 
join,  it  is  the  grant  of  the  mortgagee  and  the  confirmation  of 
the  mortgagor,  (jf)  And  if  a  charter  will  bear  a  double  con- 
struction, and  in  one  sense  it  can  effect  its  purposes,  and  in 
the  other  not,  it  will  receive  the  construction  which  will 
make  it  efficacious.  (A)  The  court  cannot,  however,  through 
a  desire  that  there  should  be'  a  valid  contract  between  .the 
parties,  undertake  to  reconcile  conflicting  and  antagonistio 
expressions,  of  which  the  inconsistency  is  so  great  that  the 
meaning  of  the  parties  is  necessarily  uncertain.  Nor  where 
the  language  distinctly  imports  illegality,  should  they  con* 
strue  it  in  a  different  and  a  legal  sense,  for  this  would 
be  to  make  a  *  contract  for  the  parties  which  they  have  *  505 
not  made  themselves.  But  where  there  i&  room  for  it, 
the  court  will  give  a  rational  and  equitable  interpretation, 
which,  though  neither  necessary  nor  obvious,  has  the  advan- 
tage of  being  just  and  legal,  and  supposes  a  lawful  contract 
which  the  parties  may  fairly  be  regarded  as  having  made. 
So,  for  the  same  reason,  all  the  parts  of  the  contract  will  be 
construed  in  such  a  way  as  to  give  force  and  validity  to  all 
of  them,  and  to  all  of  the  language  used,  where  that  is  ipos- 
sible.  (%)  And  even  parts  or  provisions  which  are  compara- 
tively unimportant,  and  may  be  severed  from  the  contract 

(/)  Shep.  Touch.  82.  sand  ounces  of  the  said  plate,  of  such 

(^)  Doer.  Adams,  2  Cromp.  &  J.  282;  sort  and  such  pieces  as  he  pleases ;  this 

Boe  r.  Goldsmith,  id.  674 ;  Treport's  rule  would  determine  the  intention  of 

case,  6  Rep.  15.  the  testator  to  have    heen,  that   hit 

(A)   Molyn's    case,    6    Rep.    6   a ;  younger  son  should  hare  the  choice  of 

Churchwardens  of  St.  Saviour,  10  id.  the  sort  and  the  pieces.    The  ambigUf 

67  b.  ous  words  —  of  such   sort  and  such 

(t)  Thus  in  Evans  p.  Sanders,  8  Port  pieces  as  he  pleases  —  would  in   the 

497,  .there  was  a  promise  to  pay  a  sum  contrary  construction  be  needless,  and 

of  money  Jan.  1,  1836,  "  with  interest  produce  no  effect.    If  the  choice  had 

from  1885."    Held,  that  the  expression  been  intended  for  the  elder  son,  the 

"from  1835,"  in  order  that  it  might  testator  would  have  had  no  occasion  to 

bare   some   operation,  must  be  con-  add  these  words.    For  by  leaving  all 

•trued  as  meaning  from  the  first  of  his  plate  to  the  elder,  except  one  uiou- 

January,  1835.    This  rule  is  well  ill  us-  sana  ounces  of  it,  which   the   elder 

trated  also  by  a  case  put  by  Ruther-  within  a  certain  time  is  to  deliver  to 

forth,  in  his  Institutes  of  Natural  Law,  the  younger,  the  sort  and  pieces  to  be 

b.  2,  c.  7.  **  If  a  testator/'  says  he, "  be-  delivered  would  of  course  have  been 

queathes  all  his  plate  to  his  elder  son,  at  the  option  of  the  elder ;  since  the 

except  one  thousand  ounces,  which  he  younger  would  by  the  will  have  had  no 

bequeathes  to  his  younger  son,  and  di-  claim  but  to  a  certain  weight  of  plate." 

rects  that  the  elder  shall,  at  a  certain  See  also  Stratton  v,  Pettit,  16  C.  B. 

time,  deliver  to  the  younger  one  thou-  420. 
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without  impairing  its  effect  or  changing  its  character,  will  be 
suppressed  as  it  were,  if  in  that  way,  and  only  in  that  way, 
the  contract  can  be  sustained  and  enforced. 

This  desire  of  the  law  to  effectuate  rather  than  defeat  a 
contract,  is  wise,  just,  and  beneficial.  But  it  may  be  too 
strong.  And  in  some  instances  language  is  used  in  reference 
to  this  subject  which  itself  needs  construction,  and  a  con- 
struction which  shall  greatly*  qualify  its  meaning.  Thus, 
liOrd  C.  J.  Hohart  said:  *^I  do  exceedingly  commend  the 
judges  that  are  curious  and  almost  subtle,  OBtute  (which  is 
the  word  used  in  the  Proverbs  oT  Solpmon  in  a  good  senso 
when  it  is  to  a  good  end),  to  invent  reasons  and  means  to 
make  acts  according  to  the  just  intent  of  the  parties,  and  to 
avoid  wrong  and  injury,  which  by  rigid  rules  might  bo 
wrought  out  of  the  act."  (y)  Lord  Hale  quotes  and  ap- 
proves these  words,  (A)  and  WUleSy  C.  J.,  quoting 
*  506  *  Hale* 9  approbation,  adds  his  own.  (J)  And  yet  this 
cannot  be  sound  doctrine ;  it  cannot  be  the  duty  of  a 
court  that  sits  to  administer  the  law,  and  for  no  other  pur- 
pose, to  be  curious  and  subtle,  or  astute,  or  to  invent  reasons 
and  make  acts  in  order  to  escape  from  rigid  rules.  All  that 
can  be  true  or  wise  in  this  doctrine  is,  that  courts  should 
make,  not  rigid,  but  wise  and  just  rules,  and  should  then,  by 
their  help,  effectuate  a  contract  or  an  instrument  wherever 
this  can  be  done  by  a  perfectly  fair  and  entirely  rational  con- 
struction of  the  language  actually  used.  To  do  more  than 
this  would  be  to  sacrifice  to  the  apparent  r^ht  of  one  party 
in  one  case,  that  steadfast  adherence  to  law  and  piinciple, 
which  constitutes  the  only  protection  and  defence  of  all 
rights,  and  all  parties. 

Another  rule  requires  that  all  instruments  should  be  con- 
strued ''*' contra  proferentem;^^  that  is,  against  him  who 
gives  or  undertakes,  or  enters  into  an  obligation,  (rri)     This 

( )')  Clanrickard  r.  Sidney,  Hob.  277.  Vt.  202;  per  AJderson,  B.,  !■!  Meyer  v, 

{i)  Crossing  v.  ScuiUmore,  1  Vent  Isaac,  6  M.  &  W.  612.     This  rule  of 

141.  construction  —  t«r6a    eftartarum  firtiut 

(/)  Doe  w.  Salkeld,  WiUes,  676 ;  Roe  accipiuntur  contra  proferentem  —  is  weU 

V.  Tranmarr,  id.  684.  illustrated  by  the  case  of  Oann  v.  Spur- 
Cm)  Windham's  case,  5  Bep.    7  b  ;  rier,  8  B.  &  P.  899,  in  which  it  wMhetd, 

Chapman  t;.  Dalton,  Plowd.  289;  The  that  a  lease  to  one,  "to  hoH  for  seven, 

Ada,  Daveis,  407 ;  Thrall  v.  Newell,  19  fourteen,  or  twenty-one  years/'  gave  to 
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rule  of  construction  is  reversed  in  its  application  to  the 

grants  of  the  soyereign;  for  these  are  construed  favorably 
to  the  sovereign,  although  he  is  grantor,  (n)      The  reason  of 

the  lessee,  and  him  alone,  the  option  rule  is  not  disputed.  But  it  is  of  very 
at  which  of  the  periods  named  the  limited  application.  To  what  oases 
lease  should  determine.  See  also  Doe  does  it  apply  1  To  such  cases  only 
V.  Dixon,  9  Kast,  15.  —  The  construe-  where  tliere  is  a  real  doubt,  where  tlie 
tion  of  {iprants  should  he  favorable  to  grant  admits  of  two  interpretations, 
the  grantee.  Throckmorton  v.  Tracy,  one  of  which  is  more  extensive  and 
Plowd.  164,  161 ;  Doe  v.  Williams,  1  the  other  more  restricted ;  so  that  a 
H.  BI.  25;  Charles  River  Bridge  r.  choice  is  fairiy  open,  and  either  may  be 
Warren  Bridge,  11  Pet.  420, 589 ;  Jack-  adopted  without  any  violation  of  the 
son  V.  Blodget,  16  Johns.  172 ;  Melvin  apparent  objects  of  the  grant.  If  tlie 
V.  Piroprietors,  Ac.,  on  Mer.  River,  5  king's  grant  admits  of  two  interpreta- 
Met.  15,  27  ;  Cocheco  Man.  Co.  v.  tions,  one  of  which  will  make  it  utterly 
Whittier,  10  N.  H.  805 ;  Lincoln  v,  void  and  worthless,  and  the  other  will 
Wilder,  29  Me.  169 ;  Mills  v.  Catlin,  22  give  it  a  reasonable  effect,  then  the 
Vt  98 ;  Winslow  v.  Patten,  84  Me.  25 ;  latter  is  to  prevail ;  for  the  reason 
Pike  9.  Monro,  86  id.  809.  This  con-  (says  the  common  law)  '  that  it  will  be 
Btraction,  however,  must  he  a  fiur  and  more  for  the  bentJU  of  the  subject  and 
just  one ;  for  **  there  is  a  kind  of  equity  the  honor  of  the  king,  which  is  more  to 
in  grants,  so  that  the^  shall  not  be  be  regarded  than  his  profit.'  10  Co. 
taken  unreasonably  agamst  the  grantor,  67  b.  And  in  every  case  the  rule  it 
and  yet  shall  with  reason  be  extended  made  to  bend  to  the  real  justice  ani 
most  liberally  for  the  grantee."  Per  integrity  of  the  case.  No  strained  or 
Satmden,  J.,  in  Throckmorton  v.  Tracy,  extravagant  construction  is  to  be  made 
Plowd.  161.  in  favor  of  the  king.  And  if  the  in- 
(n)  Willion  v,  Berkley,  Plowd.  248;  ten  tion  of  the  gprant  is  obvious,  a  fair 
Jackson  v.  Reeves,  8  Caines,  298.  Ttiey  and  liberal  interpretation  of  its  terms 
shall,  however,  "  have  no  strict  or  nar*  is  enforced."  Per  ^S'lory,  J  ,  Charles 
row  interpretation  for  the  overthrowing  River  Bridge  v.  Warren  Bridge,  11 
of  them,"  but  a  "  liberal  and  favorable  Pet.  591, 697.  It  is  laid  down  by  Mr. 
construction  for  the  making  of  them  Justice  Story,  that  the  grants  of  the 
available  in  law,  usgne  ad  j&nitvdinem,  sovereign  are  construed  against  the 
for  the  honor  of  the  king."  2  Inst,  grantee  only  in  cases  of  mere  donation, 
496.  "  And  so  note,"  saith  Lord  Coke,  and  not  where  there  is  a  valuable  con- 
"  the  gravity  of  the  ancient  sages  of  sideration  ;  that  the  rule  has  no  appli- 
the  law  to  construe  the  king's  grant  cation  in  cases  of  legislative  g^nts. 
beneficially  for  his  honor,  and  the  re-  11  Pet.  597, 598.  It  is  just  and  reason- 
lief  of  the  subject,  and  not  to  make  any  able  that  the  construction  should  be 
strict  or  literal  construction  in  subver-  favorable  to  the  grantee,  in  the  case  of 
sion  of  such  grants."  Molyn's  case,  6  a  convevance  of  lands  by  the  sovereign 
Rep.  6  a.  See  also  Churdi wardens  of  for  a  valuable  consideration ;  but  where 
St.  Saviour,  10  id.  67  b.  Accordingly,  exclusive  privileges  are  given  to  an  in- 
the  rule  in  question  is  of  less  weight  dividual  or  to  a  company,  and  rigtits 
than  the  rule  that  an  instrument  should  conferred  restrictive  of  those  of  the 
be  supported  rather  than  defeated  ;  and  public,  or  of  private  persons,  the  con- 
is  not  applied  to  defeat  a  contract  en-  stmction,  in  cases  of  doubt  or  am- 
tirely,  but  only  to  limit  the  extent  of  biguity,  is  agiainst  the  grantee,  espe- 
the  grant;  for  a  grantor,  whether  king  dally  where  burdens  are  imposed  upon 
or  subject,  is  always  held  to  have  in-  the  public,  as  in  the  case  of  rates  of 
tended  something  b^  his  grant  "  It  is  toll  imposed  for  the  benefit  of  a  com- 
a  well-known  rule,  m  the  construction  pany.  In  Stourbridge  Can.  Co.  v, 
of  private  grants,  if  the  meaning  of  the  wheeley,  2  B.  ft  Ad.  792,  where  a 
words  be  doubtful,  to  construe  them  right  of  taking  toll  was  given  to  a 
most  strongly  against  the  grantor.  But  company.  Lord  Tenterden  used  the  fol- 
it  is  said  that  an  opposite  rule  prevails  lowing  language :  ''  Tliis,  like  many 
in  cases  of  grants  by  the  king ;  for  other  cases,  is  a  bargain  between  a  com- 
wlkere  there  is  any  doubt,  the  construe-  pany  of  adventurers  and  the  public, 
tioQ  is  made  moat  fiavorably  fbr  the  the  terms  of  which  are  expressed  in  the 
Uag  and  againat  tlM  graatee.     The  atatute;  and  tlie  rule  of  conttrmctiott 
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•  607   the  rule  "  contra  ^proferentem^^^  is,  that  men  may  be 

supposed  to  take  care  of  themselves ;  and  that  he  who 
gives,  and  chooses  the  words  by  which  he  gives,  ought  to  be 
held  to  a  strict  interpretation  of  them,  rather  than  he  who 
only  accepts,  (o)  But  the  reason  is  not  a  very  strong  one, 
nor  is  the  rule  of  special  value.  It  is  indeed  often  spoken 
of  as  one  not  to  be  favored  or  applied,  unless  other  principles 

of  interpretation  fail  to  decide  a  question,  (j?)     It  is 

*  508  of  course  most  applicable  to  deeds-poll ;  (9)  as,  *  if 

in  all  Bach  cases  Is  now  fullj*  established  Max.  Reg.  8.  8ee  also  Lore  v.  Pares, 
to  be  this  that  any  ambiguitj  in  the  18  East,  80.  So  in  Adams  v.  Warner, 
terms  of  the  contract  must  operate  28  Vt.  411,  412,  Mr.  Justice  Redfi^d, 
affainst  the  adrenturera,  and  in  faror  said  :  "  This  rule  of  construction  is  not 
of  the  public ;  and  the  plaintiffs  can  properly  applicable  to  any  case,  but 
claim  nothing  which  is  not  o^Wy  giren  one  of  strict  equivocatum,  where  the 
to  them  by  the  act."  Blakemore  v.  words  used  will  bear  either  one  of  two 
Glamorganshire  Can.  Nav.  1  Mylne  ft  or  more  interpretations  equally  well. 
K.  154, 162.  per  Lord  Eldon ;  Gildart  t;.  In  such  a  case  if  there  be  no  other  le 
Gladstone,  11  East,  675,  685;  Leeds  gitimate  mode  of  determining  the  equi- 
and  Lirerpool  Can.  Co.  v.  Hustler,  1  poise,  this  rule  might  well  enough 
B.  &  C.  424 ,  Barrett  v,  Stockton,  Ac.  decide  the  case.  In  aJl  other  cases, 
Railway  Co.  2  Man.  &  G.  184 ;  Parker  where  this  rule  of  construction  is 
V.  Great  Western  Railway  Co.  7  id.  dragged  in  by  way  of  argument,  —  and 
258 ;  Mohawk  Bridge  Co.  v.  Utica  &  that  is  almost  always  where  it  happens 
Sch.  R.  R.  Co.  6  Paige,  554.  In  Priest-  to  fiill  on  the  side  which  we  desire  to 
ley  V.  Foulds,  2  Man.  &  G.  194,  in  the  support,  — it  is  used  a«  a  mere  make- 
case  of  a  legislative  grant  to  a  company  weight,  and  is  rather  an  argument  than 
tuch  as  those  abore  mentioned,  Cott-  a  reason."  See  also  Doe  v.  Dodd,  5  B. 
man,  J.,  said :  "  The  words  of  the  act  &  Ad.  689. 

must  be  considered  as  the  language  of        (g)  The  reason  giren  in  the  books 

the  company,  which  ought  to  be  con-  for  the  application  of  this  rule  to  deeds- 

strued    fyrtiuM    contra    proferentem."  —  poll,  and  not  to  indentures,  is  that  in 

This  rule  of  construction,  "  contra  nro-  deeds-poll  the  words  are  the  words  of 

ferentem"  is  applied  in  pleading.    Bac.  the  grantor  alone,  while  in  indentures 

Max.  Reg.  3 ;   but  is  not  applied  to  they  are  the  words  of  both  parties.    2 

wills ;  nor  to  statutes,  verdicts,  judg-  Bl.   Com.  880 ;    Browning   v.  Beston, 

ments,  &c.,  which  are  not  words  of  Plowd.   184.     The  distinction   seems, 

parties.    lb.  however,  to  be  in  a  good  degree  with- 

(0)  Per  Aidertont  B.,  in   Meyer  v.  out  foundation.     It  is  true   that  the 

Isaac,  6  M.  &  W.  612.  words  of  a  deed-poll  are  the  words  of 

(p)  "  It  is  to  be  noted,"  saith  Lord  the  irrantor  alone,  but  it  is  not  true 
B€Kon,  "  that  this  rule  is  the  last  to  be  that  the  words  of  an  indenture  are  the 
resorted  to,  and  is  never  to  be  relied  words  of  both  parties  in  any  such  sense 
upon  but  where  all  other  rules  of  ex-  a«  to  make  the  rule  in  question  inappli- 
position  of  words  fail ;  and  if  any  other  cable.  See  Gawdift  arguendo,  in  Brown- 
come  in  place,  this  giveth  place.  And  ing  v.  Beston,  Plowd.  186.  Words  of 
that  is  a  point  worthy  to  be  observed  exception  or  reservation  in  any  instru- 
generally  in  the  rules  of  the  law,  that  ment  are  regarded  a«  the  words  of  the 
when  they  encounter  and  cross  one  party  in  whose  favor  the  exception  or 
another  in  any  case,  it  be  understood  reservation  is  made.  Lofield's  case,  10 
which  the  law  holdeth  worthier,  and  to  Rep.  106  b ;  Hill  0.  Grange,  Plowd. 
be  preferred ;  and  it  is  in  this  particu-  171 ;  Blackett  r.  Royal  Exch.  Ass.  Co. 
lar  very  notable  to  consider,  that  this  2  Cromn.  &  J.  244,  251 ;  Donnell  v, 
being  a  rule  of  some  strictness  and  Columbian  Ins.  Co.  2  Sumner,  866, 
rigor,  doth  not  as  it  were  its  office,  but  881 ;  Palmer  o.  Warren  Ins.  Co.  1 
In  absence  of  other  rules  which  are  of  Story,  860.  And  they  would  be  con- 
more   equity  and  humanity."     Bac  ttroed  agaiiut  tuch  par^.     Id. ;  Obv- 
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tenant  in  fee-simple  grants  an  estate  ^*  for  life/'  it  is  held 
to  be  for  the  life  of  the  grantee,  (r)  Where  there  is  an 
indenture,  the  words  may  be  taken  as  the  words  of  both 
parties.  But  iE  in  fact  one  gives  and  the  other  receives,  the 
game  rule  applies  as  in  case  of  deeds-poll.  («)  As  if  two^ 
tenants  in  common  grant  a  rent  of  twenty  shillings,  the 
grantee  takes  forty,  or  twenty  from  each ;  but  if  they  reserve 
in  a  lease  twenty  shillings,  they  take  only  the  twenty,  or  ten 
each,  (t)  And,  in  general,  if  a  deed  may  enure  to 
several  different  purposes,  he  to  *  whom  it  is  made  *  609 
may  elect  in  what  way  to  take  it.  (u)  Thus,  if  an 
instrument  may  be  either  a  bill  or  promissory  note,  the  holder 
may  elect  which  to  consider  it.  (v)  So  if  a  carrier  gives  two 
notices  limiting  his  responsibility,  he  is  bound  by  that  which 
is  the  least  favorable  to  himself,  (w^  So  a  notice  under 
which  one  claims  a  general  lien  is  to  be  construed  against  the 
claimant.  The  same  rule,  we  think,  applies  to  the  case  of 
an  accepted  guaranty,  though  upon  this  point  the  authorities 
are  somewhat  conflicting,  (x) 

difran  v.  Annitage,  2  B.  &  C.  197 ;  id.  289 ;  Shep.  Touch.  9S ;  Co.  litt 

Bullen  o.  Denning,  6  id.  842;  Jackson  197  a. 

V.  Hudson,  8  Johns.   887 ;   House  o.        (u)  Shep.    Touch.    88 ;    Heywood's 

Palmer,  9  Ga.  497 ;  Jackson  v.  Law-  case,  2  Rep.  86  b ;  Jackson  v.  Hudson, 

renoe,  11  Johns.  191.     Separate  oove-  8  Johns.  887 ;  Jackson  v.  Blodget,  16 

nants  in  an  indenture  on  Uie  part  of  the  id.  172, 178. 

lessor  and  lessee,  and  indeed  any  stipu-        (v)  Edis  v.  Bury,  6  B.  ft  C.   488; 

lation  on  the  part  of  either  party  to  an  Block  v.  Bell,  1  Moody  &   B.   149 ; 

agreement,  would  be  regarded  as  the  Miller  v.  Thompson,  4  Scott,  N.  R. 

covenants  and  stipulations  of  the  party  204. 

bound  to  do  the  thing  agreed  upon,  and  (w)  Munn  v.  Baker,  2  Stark.  256. 
the  rule  of  construction  "  contra  profi-  See  also  anU^  rol.  ii.  p.  252,  n.  («). 
rentem**  would  apply  to  such  cases,  (x)  Some  judges  have  been  of  opinion 
Bubject  to  all  the  limitations  which  that  the  contract  of  guaranty  is  a  con- 
properly  belong  to  it  "  It  is  certainly  tract  strictiuimi  juris,  and  to  be  con- 
true,"  says  Cord  Eldon,  "that  the  strued  in  favor  of  the  guarantor, 
words  of  a  covenant  are  to  be  taken  Thus,  in  Nicholson  v.  Paget,  1  Cromp. 
most  strongly  against  the  covenantor ;  &  M.  48,  where  the  words  were :  "  I 
but  that  must  be  qualified  by  the  ob-  hereby  agree  to  be  answerable  for  the 
serration  that  a  due  regard  must  be  payment  of  £50  for  B,  in  case  B  does 
paid  to  the  intention  of  tne  parties,  as  not  pay  for  the  gin,  &c.,  which  he  re- 
collected from  the  whole  context  of  the  ceives  from  you,  and  I  will  pay  the 
instrument."  Browning  v,  Wright,  2  amount,"  the  Ck>urt  of  Exchequer  held 
B.  &  P.  22;  Earl  of  Shrewsbury  v.  that  this  was  not  a  continuing  guaranty. 
Gould,  2  B.  &  Aid.  487,  494 ;  Barton  And  Bay2ey,  B.,  said :  "  ThU  U  a  con- 
V.  Fitzgerald,  15  East,  680,  646.  tract  of  guaranty,  which  is  a  contract 
(r\  Co.  Litt.  42  a.  of  a  peculiar  description ;  for  it  is  not 
(s)  See  supra,  n.  {q),  a  contract  which  a  party  is  entering 
(0  Browning  p.  Boston,  Plowd.  140 ;  into  for  the  payment  of  his  own  debt, 
Throckmorton  v.  Tracy,  id.  161 ;  Hill  or  on  his  own  behalf;  but  it  is  a  con- 
V  Orange,  id.  171 ;  Chapman  v,  Dalton»  tiact  which  he  it  entering  into  for  a 
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*  510       *  In  cases  of  mutual  gift  or  mutual  promise,  where 
neither  party  is  more  the  giver  or  undertaker  than  the 

other,  this  rule  would  have  no  application,  (y)  Nor  does  it 
seem  that  it  is  permitted  to  afifect  the  construction  when  a 

third  party  would  be  thereby  injured.     As  if  tenant  in  tail 

third  person ;  and  we  think  that  it  is  should  take  care  so  to  express  the 
the  dutj  of  the  party  who  takes  such  a  nature  of  his  own  liability,  as  that  he 
security  to  see  that  it  is  couched  in  may  not  be  bound  beyond  what  it  was 
euch  words  as  that  the  party  so  giving  bis  intention  he  should  be,  and,  on  the 
it  may  distinctly  understand  to  what  other  hand,  that  the  party  who  receives 
extent  he  is  binding  himself.  ...  It  the  instrument,  and  on  the  faith  of  it 
Is  not  unreasonable  to  expect  from  a  parts  with  his  goods,  which  he  would 
party  who  is  furnishing  goods  on  the  not,  perhaps,  have  parted  with  other- 
&ith  of  a  guaranty,  tluit  he  will  take  wise,  and  is,  moreover,  not  the  person 
the  guaranty  in  terms  which  shall  by  whom  the  words  of  ttie  instrument 
plainly  and  intelligibly  point  out  to  the  constituting  the  liability  are  used  at 
party  giving  the  guaranty  the  extent  all,  should  have  that  instrument  con- 
to  which  he  expects  that  the  liability  is  strued  in  his  favor.  If,  therefore,  I 
to  be  carried."  And  see,  to  the  same  were  obliged  to  choose  between  the  two 
effect,  Melville  v.  Hayden,  8  B.  &  Aid.  conflicting  principles  which  have  been 
698.  On  the  other  hand,  in  the  latter  laid  down  on  this  subject,  I  should 
ease  of  Meyer  v.  Isaac,  6  M.  &  W.  605,  rather  be  disposed  to  agree  with  that 
4  Jur.  437,  the  counsel  for  the  defend-  given  in  Mason  v.  Pritchard,  than  with 
ant  having  cited  Nicholson  v.  Paget,  the  opinion  of  BajfUy,  B.,  in  Nicholson 
Parke,  B.,  said :  "  Can  you  find  any  v.  Paget."  See  also  Mason  v.  Pritch- 
other  authority  in  favor  of  that  rule  of  ard.  12  East,  227 ;  Ilargreave  r.  Smee, 
construction  1  It  certainly  is  at  van-  6  Bing.  -244.  And  see  anU,  vol.  ii.  p. 
anee  with  the  general  principles  of  the  21,  and  notes. 

common  law,  that  woi^s  are  always  to  (v)  Co.  Litt.  42  a,  188  a.  The  con- 
be  taken  most  strongly  against  the  dition  of  an  obligation  is  considered  as 
party  using  them.  Here  is  a  guaranty  the  language  of  the  obligee,  and  so  is 
in  the  shape  of  a  letter  written  by  the  construed  in  ftvor  of  the  obligor.  In 
defendant,  with  a  view  of  inducing  the  the  language  of  Baldwin,  C.  J.,  and 
plaintiff  to  give  credit  to  a  particular  FitxherfUrt,  J.,  in  Bold  v.  Molineux, 
person.  Now,  a  guaranty  is  one  of  that  Dyer,  14  b,  17  a,  **  every  condition  of 
class  of  obligations  which  is  only  bind-  an  obligation  is  as  a  defeasance  of  the 
ing  on  one  of  the  parties  when  the  obligation,  as  well  as  if  the  obligation 
other  chooses  by  his  own  act  to  make  were  single,  and  after  the  obligee  made 
it  binding  on  him  also.  This  instru-  indentures  of  defeasance,  and  it  is  all 
ment  only  contains  the  words  of  one  of  one,  for  the  condition  is  the  assent  and 
the  parties  to  it,  namely,  of  the  defend-  agreement  of  the  obligee,  and  made  for 
ant ;  and  does  not  affect  the  plaintiff  the  benefit  of  the  obligor,  and  for  that 
nntil  he  acts  upon  it  by  supplying  the  reason  It  shall  always  be  taken  most 
goods."  And  Alderson,  B.,  in  deliver-  farorably  for  the  obligor :  as  if  a  man 
ing  the  judgment  of  the  court,  said :  be  bound  in  an  obligation  to  pay  ten 
"  There  is  considerable  difficulty  in  re-  pounds  before  such  a  [feastj  day,  the 
conoiling  all  the  cases  on  this  subject ;  obligor  is  not  bound  to  pay  it  till  the 
which  principally  arises  f^om  the  fact  last  instant  of  the  next  day  preceding 
that  they  are  not  quite  at  one  on  the  the  feast,  for  he  hath  all  that  time  for 
principle  to  be  followed  in   deciding  his  liberty  of  payment.    So  is  the  law/ 

Suestions  of  this  sort ;  some  laying  it  if  I  be  bound  to  you  on  condition  to 
own  that  a  liberal  construction  ought  pay  ten  pounds  before  the  feast  of  St. 
to  be  made  in  favor  of  the  person  ^v-  Thomas,  and  there  are  two  feasts  of 
ing  the  guaranty ;  and  others  that  it  St.  Thomas,  the  latest  feast  is  that  be- 
ought  to  be  in  favor  of  the  party  to  fore  which  I  am  bound  to  pay,  and 
whom  it  is  given ;  which  was  the  rule  not  sooner,  for  that  is  most  for  my  ad- 
adopted  by  the  Court  of  Queen's  Bench  vantage."  See  also  Shep.  Touch.  876^ 
in  Mason  v.  Pritchard.  Now,  the  gen-  376 ;  Powell  on  Contracts,  896»  897; 
erally  received  principle  of  law  is,  that  Laughter'a  case,  6  Rep.  22  a. 
the    party   making    may    inttnuiient 
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make  a  lease  *^  for  life  "  generally,  this  shall  be  construed  to 
be  a  lease  for  the  life  of  the  lessor,  that  the  reversioner  may 
not  suffer.  (2;)  Another  reason  is,  that  a  tenant  in  tail  can- 
not legally  grant  a  lease  for  another's  life,  and  the  rule  of 
Lord  Cpke  is  applied;  namely,  that  an  intendment  which 
stands  with  the  law  shall  be  preferred  to  one  which  is  wrong- 
ful and  against  the  law.  (a)  This  rule,  that  words  shall  be 
construed  "  eontra  proferentem^^^  was,  says  Lord  Baeon^ 
"  drawn  out  of  the  depth  of  reason ; "  (6)  but  we  have 
already  intimated  that  it  is  among  those  principles  of  inter- 
pretation which  have  the  least  influence  or  value. 

No  precise  form  of  words  is  necessary  even  in  a 
specialty,  (c)  *  Thus,  words  of  recital  in  a  deed  will  *  611 
constitute  an  agreement  between  the  parties  on  which 
an  action  of  covenant  may  be  maintained,  (d)  And  the 
recital  in  a  deed  of  a  previous  agreement  is  equivalent  to  a 
confirmation  and  renewal  of  the  agreement,  (e)  And  words 
of  proviso  and  condition  will  be  construed  into  words  of 
covenant,  when  such  is  the  apparent  intention  and  meaning 
of  the  parties.  (/)    And  even  words  of  reservation  and  ex- 

Ix)  Co.  Litt  42  a.  moflt  reasonable  law  upon  earth,  regards 

a)  See  ante,  p.  500,  note  (r).  the  effect  and  substance  of  words  more 

b\  Bac  Max.  Reff<  8.  than  the  form  of  them,  and  takes  the 

c)  **  In  our  law,''  sajs  CaiUn/B,  Ser-  substance  of  words  to  imply  the  fbrm 

1eant»  arauendo,  in  Browning  v.  Beston,  thereof,  rather  than  that  the  intent  of 

Plowd.  140,  "  if  anj  persons  are  agreed  the  parties  should  be  Toid."    And  see 

npon  a  thing,  and  words  are  expressed  Tench  v.  Cheese,  6  De  G.,  M.  &  G.  468, 

or  written  to  make  the  agreement,  al-  81  £ng.  L.  &  £q.  892,  897,  per  Crath 

though  they^  are  not  apt  and    usual  worth,  L.  C. 

words,  jet  if  they  hare  substance  in  {d)  Serem  v.  Clerks,  2  Leon.  122. 

them  tending  to  the  effect  proposed,  (e)   Barfoot  v.    Freswell,  8  Keble, 

the  law  will  take  them  to  be  of  the  466;   Saltoum  v.  Houstoun,  1  Bing. 

same  effect  as  usual  words ;  for  the  488 ;  Sampson  v.  Easterby,  9  B.  &  0. 

law  always  regards  the  intention  of  the  606. 

parties,  and  will  apply  the  words  to  {/)  Clapham  v,  Moyle,  1  Ley.  166, 

that  which,  in  common  presumption,  1  Keble,  842,  Shep.  Touch.  122 ;  Rnfr 

may  be  taken  to  be  their  intent.    And  v.  Nickerson,  27  Me.  106.     **  Where 

sach  laws  are  very  commendable.   For  the  language  of  an  agreement  can  be 

ifthe  law  should  be  so  precise  as  always  resolved  into  a  covenant,  the  judicial 

to  insist  upon  a  peculiar  form  and  order  inclination  is  so  to  construe  it;   and 

of  words  m  agreements,  and  would  not  hence  it  has  resulted,  that  certain  feat- 

vegard    the   intention  of  the  parties  ures  have  ever  been  held  essential  to 

when  it  was  expressed  in  other  words  the  constitution  of  a  condition.    In  the 

of  substance,  but  would  rather  apply  absence  of  any  of  these,  it  is  not  per* 

the  intention  of  the  parties  to  the  order  mitted  to  work  the  destructive  eirect 

and  form  of  words,  than  the  words  to  the  law  otherwise  attributes   to   it.'* 

the  intention  of  the  parties,  such  law  P^  Bell,  J.,  in  Paschall  v.  Fassmore, 

would  be  more  full  of  form  than  of  16  Fenn.  St  296,  807. 
•ubstanoe.    But  oar  law,  whidi  it  the 

vol.  11.  42  [667] 
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ceplion  in  a  lease  have  been  held  to  operate  as  a  grant  of  a 
right.  (J)  So  a  license  may  have  effect  as  a  grant  of  an  in- 
corporeal hereditament,  if  it  be  sealed  and  delivered,  and 
authorizes  the  party  to  whom  it  is  made  to  go  on  the 
licensor's  land,  and  make  some  ose  of  the  land  to  his  own 
profit.  Not  so  if  it  be  only  a  license  to  do  some  particular 
act,  as  to  hunt  in  a  man's  park.  The  distinction  between 
these  is  not  always  obvious;  and  the  same  license  may 
operate  as  a  grant  as  to  some  things,  and  as  a  mere  license 
as  to  other  things.  (A) 

*  512       *  Even   a  bond  may  be  made  without  the  words 

^^held  and  firmly  obliged,"  although  they  are  tech- 
nical and  usual.  Any  writing  under  seal  which  acknowl- 
edges a  debt,  or  indicates  that  the  maker  intends  to  be 
bound  to  the  payment  of  a  definite  sum  of  money,  would  be 
construed  as  a  bond.  (%) 

A  question,  to  which  we  have  already  alluded,  whetiier 
parties  have  by  a  certain  instrument  made  a  lease,  or  only  an 
^ement  for  a  fatare  lease,  sometimes  presentB  very  con. 
siderable  difficulty.  There  do  not  seem  to  be  any  fixed  and 
precise  rules  which  will  always  suffice  to  decide  this  question. 
Indeed,  each  case  must  be  determined  upon  its  own  merits ; 

{g)  Thiia,  in  Wlckham  v.  Hawker,  7  which  without  H  hm  been  nnlawAil ; 

M.  &  W.  68,  A  and  B  conTeyed  to  D  as  a  license  to  go  beyond  the  seas,  to 

and  his  heirs  certain  lands,  excepting  hunt  in  a  man's  park,  to  come  into  hit 

and  reserving  to  A,  B,  and  C,  their  heirs  house,  are  only  actions  which,  without 

and  assigns,  liberty  to  come  into  and  license,  had  been  unlawful.    But  a  li- 

upon  tlie  lands,  and  there  f6  hawk,  cense  to  hunt  in  a  man's  park,  and 

hunt,  fish,  and  fowl :  Held,  that  this  carry  away  the  deer  killed  to  his  own 

was  not  in  law  a  reservation  properly  so  use ;  to  cut  down  a  tree  in  a  man's 

called,  but  a  new  grant  by  D  (who  exe-  ground,  and  to  carry  it  away  the  next 

cuted  the  deed)  of  the  liberty  therein  day  after  to  his  own  use,  are  licenses 

mentioned,  and  therefore  that  it  might  as  to  the  acts  of  hunting  and  cutting  ' 

enure  in  favor  of  C  and  his  heirs,  al-  down  the  tree ;  but  as  to  the  carrying 

though  he  was  not  a  party  to  the  deed,  away  of  the  deer  killed,  and  tree  cut 

See  also  Doe  d,  Douglas  v.  Lock,  2  A.  down,  they  are  grants.    So  to  license  a 

4  E.  705,  748.  man  to  eat  my  meat,  or  to  Are  the  wood 

(A)  Wood  9.  Leadbitter,  18  M.  &  W.  in  my  chimney  to  warm  him  by,  as  to 

846;  Woodward  v.  Seeley,  11  Ul.  167;  the  actions  of  eating,  firing  my  wood. 

Cook  V.  Stearns,  11  Mass.  688.    The  and  warming  him,  they  are  licenses; 

distinction  between  a  license  which  is  but   it  is   consequent   necessarily  to 

coupled  with  a  grant,  and  a  license  those  actions  that  my  property  be  de- 

which  operates  merely  as  a  license,  is  stroyed  in  the  meat  eaten,  and  in  the 

admirably  stated  by  Lord  Chief  Justice  wood  burnt ;  so  as  in  some  cases  by 

Vaughanf  in  Thomas  v.  SorrelL,  Yaugh.  consequent  and  not  directly,  and  as  its 

880,861.    "  A  dispensation  or  license,"  effect,  a  dispensation  or  license  may 

says  he, "  properly  passeth  no  interest,  destroy  and  alter  property." 
nor  alters  or  transfers  property  in  any        (i)   Dodson    v,  Kayes,  YeiT     198; 

thing,  but  only  makes  an  action  lawful,  Core's  case,  Dy«r,  30  a. 
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and  little  more  can  be  said  by  way  of  rule,  than  that,  where- 
ever  the  obvious  and  natural  interpretation  of  the  words  used 
would  indicate  the  intention  of  the  party  actually  in  posses- 
sion to  divest  himself  thereof  forthwith,  in  favor  of  the  other 
who  is  to  come  into  possession  under  him  for  a  definite  time, 
these  words  will  constitute  an  actual  lease  for  years,  although 
the  words  used  may  be  more  proper  to  a  release  or  covenant, 
or  to  an  agreement  for  a  subsequent  lease.  But  if  the  whole 
instrument,  fairly  considered,  indicates  that  it  is  only  the 
purpose  and  agreement  of  the  parties  hereafter  to  make  such 
a  lease,  then  it  must  be  construed  as  only  such  agreement, 
although  some  of  the  language  might  indicate  a  present 
lease,  (j") 

*  All  legal  instruments  should  be  grammatically  *  513 
written,  and  should  be  construed  according  to  the 
rules  of  grammar.  But  this  is  not  an  absolute  rule  of  law. 
On  the  contrary,  it  is  so  far  immaterial  in  what  part  of  an 
instrument  any  clause  is  written,  that  it  will  be  read  as  of 
any  place  and  with  any  context,  and,  if  necessary,  transposed, 
in  order  to  give  effect  to  the  certain  meaning  and  purpose  of 
the  parties,  (k)    Still  this  will  be  done  only  when  their  cer- 

(/)  '*  It  ma/  be  laid  down  for  a  role/'  nae  of  are  vnfficient  to  prove  such  a 

■ays  Lord  Chief  Baron  Gilbert,  "  that  contract,  in  wliat  form  soever  they  are 

whatever  words  are  sufficient  to  ex-  introduced,  or  however  vanously  ap- 

plain  the  intent  of  the  parties,  that  the  plicable,  the  law  calls  in  tlie  intent  of 

one  shall  divest  himself  of  tlie  BQsses-  the  parties,  and  models  and  governs 

sion,  and  the  other  come  into  it  for  the  words    accordingly."     Bac.  Abr. 

such  a  determinate  time,  such  words,  tit.  Leasee  (K.^.    See  also,  for  a  full 

wliether  they  run  in  the  form  of  a  li-  discussion  of  this  subject  and  an  analy- 

cense,  covenant,  or  agreement,  are  of  sis  of  the  cases,  Piatt  on  Leases,  pt.  8, 

themselves  sufficient,  and  will  in  con-  eh.  4,  sec.  8 ;  Taylor's   Landlord  and 

ttruction  of  law  amount  to  a  lease  for  Tenant,  §  87  e<  aeq. ;  and  the  late  case 

years  as  effectually  as  if  the  roost  pro-  of  Stratton  v.  Pettit,  16  C.  B.  420,  80 

per  and  pertinent  words  had  been  made  £.  L.  &  E.  479. 

use  of  for  that  purpose ;  and,  on  the  con-  (k)  Per  Bii^,.J.,  in  Duke  of  North- 

trary,  if  the  most  proper  and  authentic  umberland  v.  Errington,  6  T.  R.  626. 

form  of  words,  whereby  to  describe  Thus,  if  a  man  in  the  month  of  Febru- 

and  pass  a  present  lease  for  years,  are  ary  make  a  lease  for  years,  reserving  a 

made  use  of,  yet  if  upon  the  whole  deed  yearly  rent  payable  at  the  feasts  of  St. 

there  appears  no  such  intent,  but  that  Michael  the  Archangel  [Sept.  29],  and 

they  are  only  preparatory  and  relative  the  Annunciation  of  our  Lady  [March 

to  a  future  lease  to  be  made,  the  law  25],  during  the  term,  the  law  shall 

will  rather  do  violence  to  the  words  make    transposition    of    the    feasts, 

tlian  break  through  the  intent  of  the  namely,  at  the  feasts  of  the  Annun- 

parties ;  for  a  lease  for  years  being  no  elation  and  St.  Michael  the  Archangel, 

other  than  a  contract  for  the  possession  that  the  rent  may  be  paid  yearly  dui^ 

and  profits  of  tlie  lands  on  the  one  side,  ing  the  term.    Co.  Litt.  %\1  b.     See 

and  a  recompense  of  rent  or  other  in*  also  1  Jarman  on  Wills,  487  ti  seg. 
come  on  the  other,  if  the  words  nuide 
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tain  and  evident  intent  requires  it.  Inaccuracy  or  confusion 
in  the  arrangement  of  the  parts  and  clauses  of  an  instrument 
is,  therefore,  always  dangerous ;  because  the  intent  may  in 
this  way  be  made  so  uncertain  as  not  to  admit  of  a  remedy 
by  construction.  (T)  Generally,  all  relative  words  are  read  as 
referring  to  the  nearest  antecedent,  (m)  But  this  rule  of 
grammar  is  not  a  rule  of  law,  where  the  whole  instrument 
shows  plainly  that  a  reference  was  intended  to  an  earlier  an- 
tecedent, (n) 

So,  it  is  a  general  proposition,  that  where  clauses  are  re* 
pugnant  and  incompatible,  the  earlier  prevails  in  deeds  and 
other  instruments  inter  vivos^  if  the  inconsistency  be  not  so 
great  as  to  avoid  the  instrument  for  uncertainty,  (o)     But 

(/)  "  Note,  reader/'  saith  Lord  Coke,  ad  proxtmum  anteeedent  fiat  rehtto,  u 

"although  mcda  grammatica  rum  vitiat  sententia  non  impedtat.    Bold  v.  Moli- 

instrumenta,  yet  in  expotitione  ingtrumen^  neuz,  Djer,  14  b. 
tonim  mala  grammatica,  quod  fieri  possit,        (o)  Shep.  Touch.  88 ;  Cother  v.  Mer- 

vitanda  est."    Finch's  case,  6  Kep.  89.  ride,  Hardw.  94 ;  Carter  r.  Kungstead, 

(m)  Com.  Dig.  tit  ParoU  (A.  14);  Owen,  84  ;  Doe  v.  Biggs,  2  Taunt  109. 

Jenk.  Cent.   180 ;  Bold  r.  Moltneux,  In  the  body  of  a  deed  of  settlement 

Dyer,  14  b ;  Baring  v.  Christie,  6  East,  were  these  words :  "  £1,000  sterling, 

898 ;  Hex  v.  Inhabitants  of  St.  Mary's,  lawfhl  money  of  Ireland."    The  Vice- 

1  B.  &  Aid.  827.  Chancellor,  in  riving  judgment  in  the 

(n)  Guier's  case,  Dyer,  46  b;  Car-  case,  said:  "It  being  then  impos- 
bonel  V.  Davies,  1  Stra.  894 ;  Staniland  sible  to  affix  a  meaning  to  the  words, 
V.  Hopkins,  9  M.  &  W.  178,  192 ;  Gray  '  sterling  lawful  money  of  Ireland/ 
V.  Clark,  11  Vt.  688.  Where  A  de-  taken  altogether,  I  must  deal  with 
raises  to  B,  for  the  term  of  his  natural  them  acco^ing  to  the  rule  of  law  as 
life,  the  demise  is,  prima  facie,  for  the  to  construing  a  deed ;  which  is,  that  if 
life  of  B.  But  where  A  demised  to  B,  you  find  the  first  words  have  a  clear 
his  executors  and  administrators,  for  the  meaning,  but  those  that  follow  are  in- 
term  of  his  natural  life,  and  the  lease  consistent  with  them,  to  r^ect  the 
contained  a  covenant  by  A  for  the  latter."  Cope  v.  Cope,  15  Sim.  118. 
quiet  enjoyment  of  the  premises  by  B,  See  White  v,  Hancock,  2  C.  B.  880 ; 
his  executors,  &c.,  during  the  natural  Hardman  v.  Hardman,  Cro.  Kliz.  886 ; 
life  of  A,  it  was  held,  that  the  word  Toude  o.  Jones,  18  M.  &  W.  584.  If 
'his 'in  tlie  demising  clause  must  be  any  thing  be  granted  generally,  and 
referred  to  A,  the  grantor,  and  not  to  there  follow  restrictive  words,  'which 
B,  though  his  name  was  the  last  ante-  ^  to  destroy  the  grant,  they  are  re- 
cedent.  Doe  v.  Dodd,  5  B.  &  Ad.  689.  jected  as  being  repugnant'  to  that 
In  fct'rs  facias  against  bail,  the  notice  which  is  first  granted.  See  Stukely  o. 
to  the  defendant  was  dated  on  the  8d  Butler,  Hob.  168,  172,  178,  F.  Moore, 
day  of  October,  1842,  and  stated  that  880.  Not  so,  however,  where  the 
the  execution  was  returnable  on  the  words  that  follow  are  only  explanatory, 
8d  Tuesday  of  October  next.  Held,  and  are  not  repugnant  to  the  grant ;  as 
that  the  word  "  next "  referred  to  the  in  case  of  a  feoffment  of  two  acres,  Ao- 
8d  Tuesday  of  the  month,  and  not  to  hendum  the  one  in  fee,  and  the  other  in 
the  month,  and  that  it  was  sufficient,  tail,  the  habendum  only  explains  the 
Nettleton  v.  Billings,  18  N.  H.  446.  manner  of  taking,  and  does  not  re- 
See  Osgood  V.  Hutchins,  6  id.  874 ;  strain  the  gift.    Jackson  v.  Ireland,  8 

Prescot  V. ,  Cro.  Jac.  646 ;  Buck-  Wend.    99,    28   Am.    Jur.  277,   278. 

ley  V.  Guildbank,  id.  678 ;   Bunn   v.  Where  the  condition  of  a  bond  for  the 

Thomas,  2  Johns.  190;  Tompkins  v.  payment  of  money  is,  that  the  bond 

Corwin,  9  Cowen,  265.    The  rule  is,  thall  be  void  if  the  money  it  im( 
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in  the  construction  *  of  wills,  it  has  been  said  that  *  514 
the  latter  cause  prevails,  on  the  ground  that  it  is  pre- 
sumed to  be  a  subsequent  thought  or  purpose  of  the  testator, 
and  therefore  to  express  his  last  will,  (p) 

An  inaccurate  description,  and  even  a  wrong  name  of  a 
person,  will  not  necessarily  defeat  an  instrument.  But  it  is 
said  tliat  an  error  like  this  cannot  be  corrected  bj  construc- 
tion, imless  there  is  enough  beside  in  the  instrument  to  iden- 
tify the  person,  and  thus  to  supply  the  means  of  making  the 
correction.  That  is,  taking  the  whole  instrument  together, 
there  must  be  a  reasonable  certainty  as  to  the  person.  It  is 
also  said,  that  only  those  cases  &11  within  the  rule  in 
which  the  description  so  far  *  as  it  is  false  applies  to  *  515 
no  person,  and  so  far  as  it  is  true  applies  only  to  one. 
But  even  if  the  name  or  description,  where  erroneous,  apply 
to  a  wrong  person,  we  think  the  law  would  permit  correction 
of  the  error  by  construction,  where  the  instrument,  as  a 
whole,  showed  certainly  that  it  was  an  error,  and  also  showed 
with  equal  certainty  how  the  error  might  and  should  be  cor- 
rected, (j) 

The  law,  as  we  have  already  had  occasion  to  say  in  refer- 

It  IB  held,  that  the  condition  Is  Toid  for  has  been  laid  down,  that  where   A 

repugnancy.    Mills  v.  Wright,  1  Freem.  grants  land  to  B,  and  afterwards  m  the 

247,  Hom.  Wells  v,  Wright,  2  Mod.  285;  same  deed  he  grants  tiie  same  land  to 

Wells  o.  Tregusan,2Salk.  468, 11  Mod.  C,  the  grantee  first  named  takes  the 

191 ;  Vernon  v.  Alsop,  I  Lev.  77,  Sid.  whole  land.    Jenk.  Cent.  266.    If  the 

105 ;    Gully  v.   Gully,  1  Hawks,  20 ;  inconsistency  between  parts  of  an  in- 

Stockton  V,  Turner,  7  J.  J.  Marsh.  192.  strument  is  such  as  to  render  its  mean- 

I                           In  89  U.  6,  10  a,  pi.  15,  it  is  said  by  ing  wholly  uncertain  and  insensible,  it 

Littleton  to  have  been  ac|judged  that  will  he  void.    Doe  v.  Fleming,  5  Tyrw. 

such  a  condition  was  good,  and  that  a  1018. 

S'                            lea  to  an  action  on  the  bond,  that  the  {p)  Shep.  Touch.  88 ;  Co.  Litt.  112  b ; 

efendant  had  not  paid  the  money,  Paramour   v.    Tardley,    Plowd.  541 ; 

was  a  good  bar.    And  Pritot  affirmed  Doe  v.  Biggs,  2  Taunt.  109 ;  Constan- 

tbe  case,  and  said  that  he  was  of  coun-  tine  v,  Constantine,  6  Yes.  100;  Sher- 

•el  in  the  matter  when  he  was  sergeant,  ratt  v.  Bentley,  2  Mylne  &  K.  149 ;  I 

But  that  decision  cannot  now  be  con-  Jarman  on  Wills,  411.    "  If  I  devise 

sidered  as  law.    Where,  however,  the  my  land  to  J.  S.,  and  afterwards  by 

payee  of  a  note,  at  the  time  it  was  the  same  will  I  devise  it  to  J.  D  ,  now 

signed  by  the  makers,  and  aa  a  part  of  J.  S.  shall  have  nothing,  because  it  wa« 

I                          the  same  transaction,  indorsed  thereon  a  mv  last  will  that  J.  D.  should  have 

i                           promise    "  not    to    compel    payment  it.'*    Per  Anderson,  C.  J.,  in  Carter  p. 

thereof,  but  to  receive   the   amount  Kungstead,  Owen,  84.    But  see,  as  to 

I                           when  ct}nTenient  for  the  promisors  to  this   doctrine.  Paramour  v.   Yardley, 

I                           pay  it,"  it  was  held,  that  the  indorse-  Plowd.  541,  note  (d) ;  Co.  Litt.  112  b, 

aent  must  be  taken  as  part  of  the  in-  note  (1) ;  28  Am.  Jiir.  277,  278. 

I                           strument,  and  that  the    payee  never  (7)  See  Broom's  Legal  Maxims,  2d 

I                          could    maintain    an    action    thereon,  ed.  p.  490  et  aeq.    We  shall  consider 

Barnard  v,  Cuahing,  4  Met.  280.    It  this  tulject  more  fully  hereafter. 
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ence  to  various  topics,  frequently  supplies  by  its  implications 
the  wants  of  express  agreements  between  the  parties.  But 
it  never  overcomes  by  its  implications  the  express  provisions 
of  parties,  (r)  If  these  are  illegal,  the  law  avoids  them.  If 
they  are  legal,  it  yields  to  them,  and  does  not  put  in  their 
stead  what  it  would  have  put  by  implication  if  the  parties 
had  been  silent.  The  general  ground  of  a  legal  implication 
is,  that  the  parties  to  the  contract  would  have  expressed  that 
which  the  law  implies,  had  they  thought  of  it,  or  had  they 
not  supposed  it  was  unnecessary  to  speak  of  it  because  the 
law  provided  for  it.  But  where  the  parties  do  themselves 
make  express  provision,  the  reason  of  the  implication  fails. 

If  the  parties  expressly  provided  not  any  thing  different, 
but  the  very  same  thing  which  the  law  would  have  implied, 
now  this  provision  may  be  regarded  as  made  twice ;  by  the 
parties  and  by  the  law.  And  as  one  of  these  is  surplusage, 
that  made  by  the  parties  is  deemed  to  be  so  ;  and  hence  is 
derived  another  rule  of  construction,  namely,  that  the  ex- 
pression of  those  things  which  the  law  implies  works  noth- 
ing. (0 

If,  however,  there  be  many  things  of  the  same  class  or 
kind,  the  expression  of  one  or  more  of  them  implies  the 
exclusion  of  all  not  expressed ;  and  this  even  if  the  law 
would  have  implied  all,  if  none  had  been  enumer- 
*  616  ated.  (*)  It  follows,  therefore,  that  ♦  implied  cove- 
nants are  controlled  and  restrained  within  the  limits 
of  express  covenants.  Thus,  in  a  lease,  the  word  "  demise  " 
raises  by  legal  implication  a  covenant  both  of  titie  in  the 
lessor  and  of  quiet  enjoyment  by  the  lessee.  But  if  with 
the  word  "  demise  *'  there  is  an  express  covenant  for  quiet 
enjoyment,  there  is  then  no  implied  covenant  for  title,  (u) 

(r)  Expressum  facit    eesmre    taciturn,  ictcitt  intmd  nihil  aperatur,    Borongbet's 

Co.  litt.  210  a ;  Goodall's  cue,  6  Rep.  case,  4  Rep.  72  b  ;  Co.  likt  201  b     See 

97.  also  Co.  Litt.  191  a ;  lye's  case,  6  Rep.  1 1. 

(s)  Therefore,  if  the  king  make  a  (f)  This  is  in  aocordance  with  the 

lease  for  years,  renderinga  rent  pay-  maxim,  exprt$no  umu9  e$t  exduno  alter' 

able  at  his  receipt    at  Westminster,  tw.  Co.  Litt.  210  a.    See  also  Hare  v. 

and  grant  the  reversion  to  another,  the  Ilorton,  6  B.  &  Ad.  715 ;  The  King  v. 

grantee  shall  demand  the  rent  upon  Inhabitants  of  Sedglej,  2  id.  66. 

the  land ;  for  the  law,  without  express  (u)  Noke's  case,  4  Rep.  80  b ;  Mer- 

words,  implies  that  the  lessee  in  the  rill  v.  Frame,  4  Taunt.  829 ;  Line  9, 

king's  case  must  pay  the  rent  at  the  Stephenson,  4  Bing.  K.  C.  678,  6  id. 

king's  receipt ;  and  ^xpreuio  eorum  qwB  188. 
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So  a  mortgage  by  law  passes  all  the  fixtures  of  shops,  foun- 
dries, and  the  like,  on  the  land  mortgaged ;  but  if  the  instru- 
ment enumerates  a  part,  without  words  distinctly  referring 
to  the  residue,  or  requiring  a  construction  which  shall  em- 
brace the  residue,  no  fixtures  pass  but  those  enumerated,  (v) 
So  where  in  a  charter-party  the  shipper  covenanted  to  pa} 
freight  for  goods  *'  delivered  at  A,"  and  the  ship  was  wrecked 
at  B,  and  the  defendant  there  accepted  his  goods,  he  was  still 
held  not  bound  to  pay  freight  fro  rata  itineri%  ;  {w)  although 
be  would,  under  a  common  charter-party  or  bill  of  lading,  be 
bound  to  pay  freight  for  any  part  of  the  transit  performed,  if 
at  the  end  of  that  part  he  voluntarily  accepted  the  goods.  (2;) 
Instruments  are  often  used  which  are  in  part  printed  and 
in  part  written ;  that  is,  they  are  printed  with  blanks,  which 
are  afterwards  filled  up;  and  the  question  may  occur,  to 
which  a  preference  should  be  given.  The  general  answer  is, 
to  the  written  part.  What  is  printed  is  intended  to  apply  to 
large  classes  of  contracts,  and  not  to  any  one  exclusively ; 
the  blanks  are  left  purposely,  that  the  special  statements  or 
provisions  should  be  inserted,  which  belong  to  this  contract 
and  not  to  others,  and  thus  discriminate  this  from  others. 
And  it  is  reasonable  to  suppose  that  the  attention  of  the 
parties  was  more  closely  given  to  those  phrases  which  they 
themselves  selected,  and  which  express  the  espe«nal  partic- 
ulars of  their  own  contract,  than  to  those  more  general  ex- 
pressions which  belong  to  all  contracts  of  this  class,  (jf)  But 
if  the  whole  contract  can  be  construed  together,  so  that 
the  written  words  and  those  printed  make  an  *  intelli-  *  517 
gible  contract,  this  construction  should  be  adopted,  (z) 
Because  the  intention  of  the  parties  is  presumed  to  be  ^^  alive 
and  active  throughout  the  whole  instrument,  and  that  no  aver- 
ments are  anywhere  inserted  without  meaning  and  without 
use."  (a) 

9)  Hare  v.  Horton,  6  B.  4  Ad.  716.  Comm.   Ins.   Co.  Anthon,  N.  P.  46 ; 

w)  Cook  V.  Jennings,  7  T.  R.  881.  Harper  o.  Albany  Mntaal  Ins.  Co.  17 

(x)  Luke  D.  Lyde,  2  Burr.  S82;  Milr  N.  Y.  894;  Cushman  v.  North  West- 

ehell  p.  Darthes,  2  Bing.  N.  C.  666.  em  Ins.  Co.  84  Me.  4S7 ;  Wallaoe  v. 

'  i)  Robertson  0.  French,  4  East,  180,  Ins.  Co.  4  La.  289 ;  Qoicoechea  0.  La 

;  per  Ooit/fy,  C.  J.,  in  Weisser  o.  State  Ins.  Co.  18  Mart.  (La.)  61,  66, 

Ifaitland,  8  Sandf.  818.  Hunter  if.  General  Mutoal  Ins.  of  N. 

(iT)  Alsagar  r.  St.  Katherlne's  Dock  Y.  11  La.  An.  189. 

Ok  14  M.  &  W.  794,  799;  HowUnd  v.  (a)  Goix  v.  Low,  1  Johns.  Cat.  S4t 
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SECTION    IV. 


ENTIRETY  OF  CONTEAOTS. 

The  question  whether  a  contract  is  entire  or  separable  is 
often  of  great  importance.  Any  contract  may  consist  of 
many  parts;  and  these  may  be  considered  as  parts  of  one 
whole,  or  as  so  many  distinct  contracts,  entered  into  at  one 
time,  and  expressed  in  the  same  instrument,  but  not  thereby 
made  one  contract.  No  precise  rule  can  be  given  by  which 
this  question  in  a  given  case  may  be  settled.  Like  most 
other  questions  of  construction,  it  depends  upon  the  intention 
of  the  parties,  and  this  n^ust  be  discovered  in  each  case  by 
considering  the  language  employed  and  the  subject-matter 
of  the  contract. 

If  the  part  to  be  performed  by  one  party  consists  of  several 
distinct  and  separate  items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item  to  be  performed,  or  is 
left  to  be  implied  by  law,  such  a  contract  will  generally  be 
held  to  be  severable.  (5)     And  the  same  rule  holds  where 

(h)  This  point  is  well  illustrated  by  part  of  which  die  title  has  failed,  and 
the  case  of  Johnson  v.  Johnson,  8  B.  retain  the  other  part  of  the  bargain. 
&  P.  162.  In  that  case  the  plaintiff  This  for  a  time  occasioned  doubts  in 
had  purchased  from  the  same  persons  my  mind ;  for  if  the  latter  question 
two  parcels  of  real  estate,  the  one  for  were  inrolved  in  this  case  it  would  be 
^700,  tlie  other  for  £800,  and  had  a  question  for  a  court  of  equity.  If 
taken  one  conveyance  for  both.  AtYer  the  question  were  how  far  the  particu- 
having  paid  the  purchase  money  and  lar  part  of  which  the  title  has  failed 
taken  possession,  he  was  evicted  from  formed  an  essential  ingredient  of  the 
the  smaller  parcel,  in  consequence  of  a  bargain,  the  grossest  injustice  would 
defect  in  the  title  derived  under  the  ensue  if  a  party  were  suffered  in  a 
purchase,  and  thereupon  brought  an  court  of  law  to  say  that  he  would  re- 
action for  money  had  and  received  to  tain  all  of  which  the  title  was  good, 
recover  back  the  £800,  at  the  same  and  recover  a  proportionable  part  of 
time  refiising  to  give  up  the  parcel  of  the  purchase-money  for  the  rest.  Pos- 
land  for  which  £700  had  been  paid.,  sibly  the  part  which  he  retains  might 
And  the  court  held  thtkt  he  was  entitled  not  have  been  sold,  unless  the  other 
to  recover.  Lord  Alvanley,  in  de-  part  had  been  taken  at  the  same  time ; 
livering  the  judgment  of  the  court,  and  ought  not  to  be  valued  in  propor- 
taid :  *'  My  difficulty  has  been,  how  tion  to  its  extent,  but  according  to  tfaib 
iar  the  agreement  mar  be  considered  various  circumstances  connected  with 
as  one  contract  for  the  purchase  of  it  But  a  court  of  equity  may  inquire 
both  sets  of  premises,  and  how  far  the  into  all  the  circumstances,  and  may  a^ 
party  can  recover  so  mucli  as  he  has  certain  how  far  one  part  of  the  bar- 
paid  by  way  of  consideratioa  for  the  gain  formed  a  material  ground  for  the 
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the  price  to  be  *  paid  is  clearly  and  distincilj  ap-  *  618 
portioned  to  different  parts  of  what  is  to  be  performed, 
although  the  latter  is  in  its  nature  single  and  entire,  (c) 
But  the  mere  fact  that  the  subject  of  the  *  contract  is  *  519 

rest,  and  may  award  a  compensation  can  be  answered,  which  was  pnt  in  the 

according  to  the  real  state  of  the  trans-  argument,  namely,  supposing  the  plaiiF 

action.    In  this  case,  however,  no  such  tiff  had  stopped  after  selling  the  two 

question  arises;  for  it  appears  to  me,  lots  Iving  in  South  Reading,  which  ii 

ttiat  althouffh  both  pieces  of  ground  was  lawful  for  him  to  sell,  would  he 

were  bargamed  for  at  the  same  time,  not  have  been  entitled  to  his  commis* 

we  must  consider  the  bargain  as  con-  sion  ?    If  he  would,  we  do  not  perceiTe 

sisttng  of  two  distinct  contracts ;  and  how  his  claim  can  be  avoided,  by  show* 

that  the  one  part  was  sold  for  £300,  ing  that  he  did  something  else  on  the 

and  the  other  for  £700."    And  see,  to  same  day,  which  was  not  nudum  in  se,  but 

the  same  point,  Mayfield  v,  Wadsley,  8  an  act  prohibited  by  law,  on  oonsidera- 

B.  &  C.  857.     The  statement  in  the  tions  of  public  policy.    The  court  are 

text,  that  where  the  subject  of  the  of  opinion  that  the  plaintiff's  claim  for 

contract    consists  of   several    distinct  a  quarUum  meruit  may  be  apportioned, 

and  independent  items,  and  no  express  and  that  he  is  entitled  to  recover  for 

agreement  is  made  as  to  the  considera-  his  services  in  the  sale  of  the  two 

tion  to  be  paid,  the  contract  may  bo  lots."    And   see   Mavor   v,    Pvne,   8 

considered  as  severable,  is  well  tllua-  Bing.  286 ;  Perkins  v.  Hart,  11  Wheat, 

trated   by    the    case   of  Robinson  v,  237,  251 ;  Withers  v.  Reynolds,  2  B.  & 

Qreen,  8  Met.  159.    That  was  an  ao-  Aid.    882;    Sickels   v,    Patterson,    14 

tion  of  assumpsit  to  recover  compensa-  Wend.  257 ;   McKnight  v.  Dunlop,  4 

tion  for  services  rendered  by  the  plain-  Barb.  86,  47 ;  Snook  v.  Fries,  19  id. 

tiff  to  the  defendant  as  an  auctioneer,  818 ;  Carleton  v.  Woods,  8  Foster,  290; 

in   selling   seventy-^ix    lots  of   wood.  Robinson  v.  Snyder,  25  Penn.  St  208. 

The  plaintiff  was  a  licensed  auctioneer  For  the  law  applicable  to  cases  where 

for  the  county  of  Middlesex.    Two  of  property  is  purchased  in  lots  at  auction 

the    lots  of  wood   sold  were  in  the  at  separate  biddings,  see  ante,  vol.  L  p. 

county    of  Middlesex,   and   the   rest  495. 

were  in  the  county  of  Suffolk.    The  (c)  Thus,  if  a  ship  be  built  upon  a 

defendant  contended  that  the  claim  of  special  contract,  and  it  is  part  of  the 

the  plaintiff  was  entire ;  that  part  of  terms  of  that  contract  that  given  por- 

it  was  a  claim  for  services  which  were  tions  of  the  price  shall  be  paid  accord* 

illegal,  in  selling  property  out  of  his  ing    to    the    progress    of    the    work, 

county;  and  that  the  contract  being  namely,  part  when  the  keel  is  laid; 

entire,  and   the   consideration,  as  to  part  when  at  the  light  plank ;  and  the 

part  at  least,  illegal,  the  action  oould  remainder  when  the  ship  is  launched ; 

not  be  maintained.    Sed  non  aUoattur,  there  arises  a  separate  contract  for  each 

for,  per  Shaw,  C.  J.:  "The  plaintiff  instalment;    and  therefore,  when  the 

does  not  claim  on  an  entire  contract,  keel  is  laid,  or  any  other  part  of  the 

The  sale  of  each  lot  is  a  distinct  con-  ship  for  which  an  instalment  is  to  be 

tract.    The  plaintiff's  claim  for  a  com-  paid  is  completed,  it  has  been  hdd  in 

pensation  arises  upon  each  several  sale,  England,  and  to  some  extent  here,  that 

and  is  complete  on  such  sale.    If  there  an  action  lies  immediately  for  the  one 

were  an  express  promise  to  pay  him  a  party  to  recover  the  instalment,  tud 

fixed  sum,  as  a  compensation  for  the  that  part  of  the  ship  becomes  by  the 

entire  sale,  it  would  have  presented  a  payment   the   property  of  the   other 

different  question.     Where  an  entire  i>arty.    Woods  v.  Russell,  5  B.  &  Aid. 

promise  is  made  on  one  entire  consid-  942.    See  also  Clarke  v.  Spence,  4  Au 

eratiou,  and  part  of  that  consideration  &  E.  448 ;  Laidler  v.  Burlinson,  2  M.  A 

is  illegal,  it  may  avoid  the  entire  con-  W.  602 ;   Cunningham  v.  Morrell,  10 

tract.    But  hero  is  no  evidence  of  a  Johns.  208.    But  this  doctrine  is  alto- 

oromise  of  one   entire  sum   for   the  gether  denied  in  Andrews  v,  Durant, 

whole  service.    It  is  the  ordinary  case  1  Kern.  85.    See  also  Wood  v.  Bell,  6 

of  an  auctioneer's  commission,  which  Ellis  &  B.  772,  84  E.  L.  &  E.  178,  6  El- 

accrues  upon  each  entire  and  complete  lis  &  B.  855 ;  Moody  v.  Brown,  84  Me 

•ale.    We  do  not  see  how  the  question  107 ;  1  Parsons^  Mar.  Law,  75,  n.  L 
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Bold  by  weight  or  measure,  and  the  value  is  ascertained 
by  the  price  affixed  to  each  pound,  or  y%rd,  or  bushel  of 
the  quantity  contracted  for,  will  not  be  sufficient  to  render 
the  contract  severable.  (c2)  And  if  the  consideration  to  be 
paid  is  single  and  entire,  the  contract  must  be  held  to  be 
entire,  although  the  subject  of  the  contract  may  consist  of 
several  distinct  and  wholly  independent  items.  («) 

(d)  Clark  v.  Baker,  6  Met  462.  The  there  were  two  contracts  fbr  the  dia- 
plaintiff  in  this  case  purchased  of  the  tinct  kinds  of  corn ;  fOr  it  does  not  ap- 
deiendant  a  cargo  of  com  on  board  a  pear  but  that  the  1,400  bushels  that 
schooner  lying  in  Boston,  agreeing  to  were  retained  consisted  of  a  part  of 
pay  76i  cents  per  bushel  for  the  yellow  each.  So  that  the  plaintiff,  to  support 
com,  and  73^  cents  for  the  white  com ;  his  position,  must  contend  as  he  has 
the  defendant  warranting  it  to  be  of  a  contended,  that  the  bargains  in  this 
certain  quality.  ,Th4  quantity  of  com  case  were  separate  bargains  for  each 
was  not  known  at  the  time  of  the  pur-  several  bushel  of  a  given  quality,  and 
chase,  but  it  afterwiurds  appeared  that  for  a  distinct  price.  But  this  separ»- 
there  were  between  2,000  and  8,000  tion  into  parts  so  minute,  of  a  contract 
bushels.  The  plaintiff  paid  the  defend-  of  this  nature,  can  never  be  admitted ; 
ant  91.200. in  advance,  and  after  having  for  it  might  lead  to  the  multiplication 
received  enough  of  the  com  to  amount,  of  suits  indefinitely,  in  giving  a  dis- 
at  the  agreed  price,  to  $1,067.02,  re-  tinct  right  of  action  for  every  distinct 
fused  to  receive  any  more,  on  the  portion.  As  well  might  a  man  who 
ground  that  the  remainder  was  not  sold  a  chest  of  tea  by  the  pound,  or  a 
such  as  the  cargo  was  warranted  to  be.  piece  of  cloth  by  the  yard,  or  a  piece 
This  action  was  brought  to  recover  the  of  land  by  the  foot  or  by  the  acre, 
difference  between  the  aforesaid  sums  contend  that  each  pound,  yard,  foot,  or 
of  $1,200  and  $1,067.02.  The  defendant  acre,  was  the  subject  of  a  distinct  con- 
objected  that  the  contract  was  entire,  tract,  and  each  the  subject  of  a  sepa 
and  that  the  present  action  could  not  rate  action."  So  in  Davis  v.  Maxwell, 
be  maintained,  without  proof  that  the  12  Met.  286,  where  the  plaintiff  agreed 
plaintiff  offered  to  return  the  com  with  the  defendant  to  work  on  the 
which  he  had  accepted;  and  this  ob>  farm  of  the  latter  for  tlie  period  of 
Jection  was  sustained.  Hubbard,  J.,  "  seven  months,  at  twelve  dollars  per 
said :  "  The  question  in  the  present  month,"  it  was  kdd  that  the  contract 
case  resolves  itself  into  this:  Was  was  entire;  that  eighty-four  dollars 
there  one  bargain  for  the  whole  cargo,  were  to  be  paid  at  the  end  of  seven 
or  were  there  two  distinct  contracts  months,  and  not  twelve  dollars  at  the 
for  the  yellow  and  white  com,  or  was  end  of  each  month ;  and  that  tlie 
there  a  separate  and  independent  bar-  plaintiff,  on  leaving  the  defendant's 
gain  for  each  bushel  of  com  contracted  service  without  good  cause  before  the 
for,  in  coneequence  of  which  the  re-  seven  months  expired,  was  not  end- 
ceipt  of  one  or  more  bushels  of  the  tied  to  recover  any  thing  of  the  de- 
warranted  quality  imposed  no  duty  fendant.  See  also  Baker  v.  Hlggins^ 
upon  the  plaintiff  to  retain  the  resi-  21  N.  Y.  (7  Smith)  897. 
due?  And  we  are  of  opinion  that  the  («)  Miner  v.  Bradley,  22  Pick.  467. 
contract  was  an  entire  one.  The  bai^  In  this  case  the  defendant  put  up  at 
gain  was  not  for  2,000  or  8,000  bushels  auction  a  certain  cow  and  400  pounds 
of  com,  but  it  was  for  the  cargo  of  the  of  hay,  both  of  which  the  plaintiff 
schooner  Shylock,  be  the  quantity  bid  off  for  $17,  which  he  paid  at  the 
more  or  less ;  a  cargo  known  to  con-  time.  He  then  received  the  cow,  and 
sist  of  two  different  kinds  of  com ;  and  afterwards  demanded  the  hay,  which 
the  means  taken  to  ascertain  the  was  refused  by  the  defendant,  who 
amount  to  be  paid  were  in  the  usual  had  used  it.  This  action  was  brought 
mode,  by  agreeing  on  the  rate  per  to  recover  back  the  ralue  of  the  hay 
bushel  for  the  two  kinds,  amd  take  the  The  defendant  objected  that  the  con- 
whole.  .  .  .  There  is  no  ground,  on  the  tract  was  entire ;  that  the  plaintiff 
evidence  as  reported,  to  maintain  tliat  could  not  recover  back  the  price  paidi 
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•SECTION    V.  •520 

APPOBTIOKMENT  07  CONTBACIS. 

A  contract  is  said  to  be  apportionable  when  the  amonnt  of 
consideration  to  be  paid  by  the  one  party  depends  upon  the 
extent  of  performance  by  the  other.  The  question  of  ap- 
poilionment  must  be  carefully  distinguished  £rom  that  of 
entirety,  considered  in  the  last  section.  The  latter  must 
always  be  determined  before  the  former  can  properly  arise. 
For  the  question  of  apportionment  always  addresses  itself  to 
a  contract  which  has  already  been  ascertained  not  to  be 
single  and  entire. 

When  parties  enter  into  a  contract  bjr  which  the  amount 
to  be  performed  by  the  one,  and  the  consideration  to  be  paid 
by  the  other,  are  made  certain  and  fixed,  such  a  contract 
cannot  be  apportioned.  Thus,  if  A  and  B  agree  together 
that  A  shall  enter  into  the  serrice  of  B,  and  continue  for 
one  year,  and  that  B  shall  pay  him  therefor  the  sum 
of  one  htmdred  dollars ;  and  *  A  enters  the  serrice  *  621 
accordingly,  and  continues  half  of  the  year,  and  then 
leaves,  he  will  not  be  entitled  to  recover  any  thing  on  the  eon- 

or  any  portion  of  it,  without  rescind-  ante  article.  This  subject  is  weU  ex- 
ing  the  whole  contract,  and  that  this  plained  and  the  law  well  stated,  in 
could  not  be  done  without  returning  Johnson  9.  Johnson,  8  B.  ft  P.  163." 
the  cow.  And  this  objection  was  sua-  The  learned  judge  then  stated  that 
tained  by  the  court.  Morion,  J.,  said  :  case,  and  continued :  "Had  the  plain- 
'*  There  may  be  cases,  where  a  legal  tiff  bid  off  the  oow  at  one  price,  and 
contract  of  sale  covering  several  arti-  the  hay  at  another,  although  he  had 
cles  may  be  severed,  so  that  the  pur-  taken  one  bill  of  sale  for  both,  it  would 
chaser  may  hold  some  of  the  articles  have  come  within  the  principles  of  the 
purchased,  and  not  receiving  others,  above  case.  But  such  was  not  the 
may  recover  back  the  price  paid  for  fact  And  it  seems  to  us  very  clear 
them.  Where  a  number  of  articles  that  the  contract  was  entire;  that  it 
are  bought  at  tlie  same  time,  and  a  was  incapable  of  severance,  that  It 
separate  price  agreed  upon  for  each,  could  not  be  enforced  in  part  and  re- 
although  tliey  are  all  included  in  one  scinded  in  part;  and  that  it  could  not 
instrument  of  conveyance,  yet  the  be  rescinded  without  placing  the  par- 
contract,  for  sufficient  cause,  nuiy  be  ties  in  itaiu  quo,**  See  further  on  tlie 
rescinded  as  to  part,  and  the  price  paid  subject  of  entirety,  Jones  v.  Dunn,  8 
recovered  back,  and  may  be  enforced  Watts  k  S.  109 ;  Biggs  v.  Wisking,  14 
as  to  the  residue.  But  this  cannot  C.  B.  195,  25  E.  L.  &  E.  257 ;  White  v. 
properly  be  said  to  be  an  exception  to  Brown,  2  Jones  (N.  C),  408 ;  Dula  e. 
the  rule ;  because  in  effect  there  Cowles,  id.  454. 
U  a  separate  contract  ibr  each  sep- 
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tract,  (/)  This  is  an  old  apd  deep-rooted  principle  of  the 
common  law,  and  though  it  sometimes  has  the  appearance  of 
harshness,  it  would  be  difficult  to  contend  against  it  upon 
principle.  We  have  frequently  had  occasion  to  state,  tiiat 
courts  of  justice  can  only  carry  into  effect  such  contracts  as 
parties  have  made.  They  cannot  make  contracts  for  them, 
or  alter  or  vary  those  made  by  them.  And  it  would  seem 
difficult  for  a  court,  without  travelling  out  of  its  true  sphere, 
to  say,  that  because  B  has  i^eed  to  pay  one  hundred  dollars 
for  one  year's  service,  he  has  therefore  agreed  to  pay  at  that 
rate,  or  any  particular  sum,  for  a  shorter  period.  In  other 
words,  it  cannot  reasonably  be  presumed  that  the  parties  in- 
tended that  the  amount  of  consideration  to  be  paid  by  B 
should  depend  upon  the  amount  of  service  rendered  by  A, 
when  both  of  these  were  definitely  fixed  by  the  parties. 
The  only  agreement  entered  into  by  B  was  to  pay  A  the 
sum  of  one  hundred  dollars,  when  the  latter  should  have 
served  him  one  year.  Therefore,  until  the  full  year's  service 
has  been  rendered,  the  casus  foederis  does  not  arise. 

It  is  to  be  borne  in  mind,  however,  that  this  is  only  a  rule 
of  construction,  founded  upon  the  intention  of  the  parties, 
and  not  a  rule  of  law  which  controls  intention.  Therefore, 
if  the  parties  wish  to  make  a  contract  which  shall  be  appor- 
tionable,  there  is  nothing  to  hinder  their  doiug  so,  provided 
they  make  their  intention  sufficiently  manifest.  Thus,  if  A 
and  B  make  a  contract,  by  virtue  of  which  A  is  to  enter  into 
the  service  of  B,  at  the  rate  of  ten  dollars  per  month,  and 
continue  so  long  as  it  shall  be  agreeable  to  both  parties,  such 
contract  is  clearly  apportionable ;  for  ^.Isither  the  extent  of 
service  nor  the  amount  of  consideration  is  fixed  by  the  con- 
tract, but  only  a  certain  relation  and  proportion  between 
them.  And  contracts  have  been  held  apportionable  in  which 
the  service  to  be  performed  was  specified  and  fixed,  but  the 
consideration  to  be  paid  was  left  to  be  implied  by  law.  But 
this  cannot  be  laid  down  as  a  general  rule.  (^) 

{f)  Ex  parte  Smyth,  1  Swanst.  837,  404.    In  this  case  a  ship  belonging  to 

and  n.  (a).    We  have  already  consid-  the  defendant  having  come  into  port  in 

ered  this  point  in  an  earlier  part  of  this  a  damaged  state,  the  plaintiff  was  em* 

volume,  b.  iii.  ch.  9,  sec.  1.  ployed  and  undertook  to  put  her  into 

{g)  Roberts  v.  Havelock,  8  B.  &  Ad.  thorough  repair.    Before  the  work  waa 
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♦  We  have  seen  that  when  parties  make  a  contract  •  622 
which  is  not  apportionable,  no  part  of  the  considera- 
tion can  be  recovered  in  an  action  on  a  contract,  until  the 
whole  of  that  for  which  the  consideration  was  to  be  paid  is 
performed.  But  it  must  not  be  inferred  from  this  that  a 
party  who  has  performed  a  part  of  his  side  of  a  contract,  and 
has  failed  to  perform  the  residue,  is  in  all  cases  without 
remedy.  For  though  he  can  have  no  remedy  on  the  contract 
as  originally  made,  the  circumstances  may  be  such  that  the 
law  will  raise  a  new  contract,  and  give  him  a  remedy  on  a 
quantum  meruit. 

completed,  a  dispute  arose  between  the  leged  in  faror  of  snch  a  doctrine,  ior 
parties,  and  tlie  plaintiff  refused  to  pro- .  when  the  price  to  be  paid  is  a  specilic 

ceed  until  he  was  paid  for  the  work  sum.  as  in  Sinclair  t,  Bowles,  it  is  clear 

already  done,  and  for  which  this  action  that  the  court  and  jury  can  hare  no 

was  brought.    The  defendant  objected,  right  to  apportion  that  which  the  par- 

that  the  action  did  not  lie,  inasmuch  as  ties  themselves  have  treated  as  entire, 

the  plaintiff  had  not  completed  his  con-  and  to  say  that  it  shall  be  paid  in  instal- 

tract,  and  as  long  as  that  was  the  case,  ments,  contrary  to  the  agreement,  in- 

the  work  already  done  was  unayailable  stead  of  in  a  round  sum  as  provided  b^ 

for  the  purpose  for  which  it  had  been  the  agreement ;  but,  where  no  price  is 

required.    And  the  case  of  Sinclair  v.  specified,  this  difficulty  does  not  arise, 

Bowles,  9  6.  &  C.  92,  in  whicli  A,  bar-  and  perhaps  the  true  and  right  pre- 

ing  undertaken  for  a  specific  sum  of  sumption  is,  that  the  parties  intended 

money  to  repair  and  make  perfect  a  the  payment  to  keep  pace  with  the  ao- 

given  article,  and  having  repaired  it  in  crual  of  the  benefit  for  which  payment 

part,  but  not  made  it  pertect,  it  was  is  to  be  made.    But  this,  of  course,  can 

neld,  that  he  was  not  entitled  to  recover  only  be  when  the  consideration  is  itself 

for  what  he  had  done,  was  cited  as  in  of  an   apportionable  nature ;  for  it  is 

Eoint.  But  Lord  Tenterden  said :  **  I  easy  to  put  a  case  in  which,  though  no 
ave  no  doubt  that  the  plaintiff  in  this  price  has  been  specified,  vet  the  con- 
case  was  entitled  to  recover.  In  Sin-  sideration  is  of  so  indivisible  a  nature, 
clair  V.  Bowles  the  contract  was  to  do  a  that  it  would  be  absurd  to  say  that  one 
specifie  work  fir  a  specific  sum.  There  part  should  be  paid  for  before  the  re- 
is  nothing  in  the  present  case  amount-  mainder;  as  where  a  painter  agrees  to 
ing  to  a  contract  to  do  the  whole  repairs  draw  A's  likeness,  it  would  be  absurd 
and  make  no  demand  till  they  are  bom-  to  require  A  to  pay  a  ratable  sum  on 
pleted.  The  plaintiff  was  entitled  to  account  when  half  the  face  only  had 
say  that  he  would  proceed  no  further  been  finished ;  it  is  obvious  that  he  has 
with  the  repairs  tilt  he  was  paid  what  then  received  no  benefit,  and  never  will 
was  already  due."  Mr.  Smith,  in  his  receive  any,  unless  the  likeness  should 
learned  note  to  Cutter  9.  Powell,  2  be  perfected.  There  are,  however, 
Smith's  Lead.  Cas.  12,  having  stated  cases,  that  for  instance  of  Roberts  v, 
this  case,  and  quoted  the  language  of  Havelock,  in  which  the  consideration 
Lord  Tenterden,  says  :  "  From  these  is  in  its  nature  apportionable,  and  there, 
words  it  may  be  thought  that  his  lord-  if  no  entire  sum  have  been  agreed  on 
ship's  judgment  proceeded  on  the  as  the  price  of  the  entire  benefit,  it 
ground  that  tlie  performance  of  the  would  not  be  unjust  to  presume  that 
whoie  work  is  not  to  be  considered  a  the  intention  of  the  contractors  was 
oondidon  precedent  to  the  payment  of  that  the  remuneration  should  keep 
oiiy/Nirf  o^{A6i>rtbe,  excepting  when  the  pace  with  the  consideration,  and  be 
snm  to  be  paia  and  the  work  to  be  done  recoverable  toties  guoties  by  action  on  a 
are  both  specified  (unless,  of  course,  in  ouantum  meruit."  See  also  Withers  v. 
case  of  speciiU  terms  in  the  agreement  Reynolds,  2  B.  &  Ad.  882 ;  Sickles  v, 
expressly  imposins  such  a  condition) ;  Pattison,  14  Wend.  257 ;  Wade  v.  Hay 
and  oartainly  good  reasoiii  may  be  al-  oock,  26  Penn.  St.  882. 
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•  528  •  Thus,  if  one  party  is  prevented  from  fully  perfoim- 
ing  his  contract  by  the  fault  of  the  other  party,  it  is 
clear  that  the  party  thus  in  fault  cannot  be  allowed  to  take 
«lv».^  of  wToL  ™„«.  »d  screen  him^lf  to.  pay- 
ment  for  what  has  been  done  under  the  contract.  The  law, 
therefore,  will  imply  a  promise  on  his  part  to  remunerate  the 
other  party  for  what  he  has  done  at  his  request ;  and  upon 
this  promise  an  action  may  be  brought.  (A) 

So,  too,  if  one  party,  without  the  fault  of  the  other,  fails 
to  perform  his  side  of  the  contract  in  such  a  manner  as  to 
enable  him  to  sue  upon  it,  still  if  the  other  party  have  de- 
rived a  benefit  from  the  part  performed,  it  would  be  unjust 
to  allow  him  to  retain  that  without  paying  any  thing.  The 
law,  therefore,  generally  implies  a  promise  on  his  part  to  pay 
such  a  remuneration  as  the  benefit  conferred  upon  him  is 
reasonably  worth ;  and  to  recover  that  quantum  of  remu- 
neration, an  action  of  indehitatu%  assumpsit  is  maintaina- 
ble, (t) 

(h)  Planch^  V,  Colbiim,  8  Bing.  14 ;  bnsheL  The  defendant  gare  eridence 
Goodman  v.  Pocock,  15  Q.  B.  576 ;  Hall  to  show  that  he  made  an  absolute  con- 
V.  Rupley,  10  Barr,  281 ;  Moulton  v,  tract  for  260  bushels,  and  contended, 
Trask,  9  Met.  577 ;  Hoagland  v.  Moore,  that  as  the  plaintiff  had  not  fully  per- 
2  Blackf .  167 ;  Bannister  v.  Read,  1  formed  his  contract,  he  was  not  entitled 
Gilman,  92 ;  Selby  v.  Hutchinson,  4  to  recover  any  thing  But  Bayley^  J., 
id.  819 ;  Webster  v.  Enfield,  5  id.  298 ;  before  whom  the  cause  was  tried,  was  of 
Derby  v.  Johnson,  21  Vt.  17.  So,  too,  opinion,  that  as  tlie  defendant  had  not 
if  a  special  action  on  the  case  is  brought  returned  the  180  bushels,  and  the  time 
against  the  party  in  fault  to  recover  for  completing  the  contract  had  expired 
damages  for  not  being  permitted  to  before  the  action  was  brought,  the  plain- 
perform  the  contract,  a  reasonable  tiff  was  entitled  to  recover  the  value  of 
compensation  for  what  has  been  per-  the  ItSO  bushels  which  had  been  deliv- 
formed  may  be  included  in  the  dam-  ered  to  and  accepted  by  the  defendant, 
ages.  Goodman  v.  Pocock,  15  Q.  B.  A  verdict  was  accordingly  found  for  the 
576;  Derby  v.  Johnson,  21  Vt.  18;  plaintiff,  with  liberty  to  the  defendant 
Clark  V.  Marsiglia,  1  Denio,  817.  to  move  to  entef  4  nonsuit.    But,  upon 

(t)  The  cases  bearing  upon  the  last  a  motion  to  that  eflect  being  made, 
proposition  are,  it  must  be  confessed,  Lord  Tenterden  said :  "  If  the  rule  con- 
veiy  conflicting.  They  may  be  con-  tended  for  were  to  prevail,  it  would  fol- 
Teniently  arranged  in  three  classes :  —  low,  tliat  if  there  nad  been  a  contract 
those  arising  on  contract  of  sale ;  those  for  250  bushels  of  wheat,  and  249  had 
arising  on  contracts  to  do  some  specific  been  delivered  to  and  retained  by  the 
labor  upon  the  land  of  another,  as  to  defendant,  the  vendor  could  never  re- 
erect  buildings,  or  to  build  roads  and  cover  for  the  249,  because  he  had  not 
bridges  ;  and  those  arising  upon  ordi-  delivered  the  whole."  Bauley,  J. :  "  The 
nary  contracts  for  service.  The  lead-  defendant  having  retainedf the  180  bush* 
ing  case  of  the  first  class  is  tliat  of  ek,  after  the  time  for  completing  the 
Oxendale  v.  Wetherell,  9  B.  ft  C.  886.  contract  had  expired,  was  bound  by 
That  was  an  action  of  indebitatuM  as-  hiw  to  pay  for  the  same."  Pxrie,  J. : 
sumpnt  to  recover  the  price  of  180  "  Where  there  is  an  entire  contract  to 
bushels  of  wheat  sold  ana  delivered  by  deliver  a  larse  quantity  of  goods,  con- 
the  plaintiff  to  the  defendant,  at  8s.  per  sistiAg  of   £stinct   parceU,  within  a 
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*  The  particular  subject  of  apportionment  of  rent  *  524 
has  been  considered  in  the  first  volume,  Book  II.  ch. 
8,  sec.  8. 

fpecified  time,  and  the  seller  delivers  building,  and  had  an  opportnnitj  of 

part,  he  cannot,  before  the  expiration  seeing  all  the  materials  and  labor,  and 

of  that  time,  bring  an  action  to  recover  objected  at  times  to  parts  of  the  mate- 

the  price  of  that  part  delivered,  because  rials  and  work,  but  continued  to  give 

the  purchaser  may,  if  the  vendor  fkil  to  directions  about  the  hoii^ie,  and  ordered 

complete  his  contract,  return  the  port  some  variations  from  the  contract    He 

delivered.    But  if  he  retain  the  part  expressed  himself  satisfied  with  a  part  of 

delivered,  after  the  seller  has  failed  in  the  work  from  time  to  time,  though  pro- 

peiforming  his  contract,  the  latter  may  fessingtobenojudge  of  it    Soonatler 

recover  the  value  of  the  goods  which  the  house  was  done  he  refused  to  accept 

he  has  so  delivered."    So  ^so,  in  Reed  it,  but  the  plaintifT  had  no  knowledge 

V.  Rann,  10  B.  &  C.  441,  Parke,  J.,  said :  that  he  intended  to  refuse  it  till  after 

"  In  some  cases,  a  special  contract  not  it  was  finished.    It  was  hUl,  that  the 

executed  mav  give  rise  to  a  claim  in  plaintifi*   might    maintain    an    action 

the  nature  of  a  quantum  meruit^  ex.  gr.,  against  the  defendant  on  a  ^tfojihiM 

where  a  special  contract  has  been  made  meruit  for  his  labor,  and  on  a  quantum 

for  goods,  and  goods  sent  not  according  valebant  for  the  materials.    It  may  be 

to  the  contract  are  retained  by  the  gathered,  however,  from  the  judgment 

party,  there  a  claim  for  the  value  on  of  Parker,  C.  J.,  that  he  consider^  that 

a  quantum  valebant  may  be  supported,  one  of  two  things  must  be  proved  in 

But  then  from  the  circumstances  a  new  order  to  entitle  the  plaintiff  to  recover : 

contract  may  be  implied."    And  see,  —  either  tliat  there  was  an  lionest  li^ 

to  the  same  effect,  Shipton  v.  Casson,  tention  to  go  by  the  contract,  and  a 

6  B.  &  C.  878.    So,  (oo,  in  Biassachu-  substantive  execution  of  it,  with  only 

setts  it  has  been  held,  that  if  the  vendee  some  comparatively  slight  deviations 

of  a  specific  quantity  of  goods  sold  un-  as  to  some  particulars  provided  for ;  or 

der  an  entire  contract,  receives  a  part  that  there  was  an  assent  or  acceptance, 

thereof,  and  retains  it  after  the  vendor  express  or  unjplied,  by  the  party  with 

has  refused  to  deliver  the  residue,  this  whom  the  plamtiff  contracted.    That 

is  a  severance  of  the  entirety  of  the  such  is  now  the  received  law,  see  SmiUi 

contract,  and  he  becomes  liable  to  the  v.  First  Cong.  Meeting-house  in  Lowell, 

vendor  for  the   price   of  such   part.  8  Pick.  178;    Taft  v,  Montague,  14 

Bowker  v.  Hoyt,  18  Pick.  556.    And  Mass.  282 ;  Olmstead  v,  Beale,  19  Pick, 

we  apprehend  that  a  similar  rule  would  528 ;  Snow  v.  Ware,  18  Met  42 ;  Lord 

be  adopted  by  a  majority  of  the  courts  v.  Wheeler,  1  Gray,  282 ;   Hayden  v. 

in  this  country.    But  in  New  York,  the  Madison,  7  Greenlf  76;   Jennings  p, 

case  of  Oxendale  v.  Wetherell  has  been  Camp,  18  Johns.  94 ;  Kettle  v.  Harvey, 

entirely  repudiated,  and  it  is  there  held,  21  Yt.  801 ;  Bum  v.  Miller,  4  Taunt 

that  the  vendor  in  such  a  case  is  not  745 ;  Chapel  v,  Uickes,  2  Cromp.  &  M. 

entitled  to  any  remedy.    Champlain  v,  214 ;  Thornton  o.  Place,  1  Mooay  &  R 

Rowley,  18  Wend.  258,  18  id.  187;  218.    But  see  Ellis  v.  Hamlen,  8  Taunt 

Mead  v,  Degolyer,  16  Wend.  682;  Mo-  52;  Sinclair  o.  Bowles,  9  B.  &  C.  92; 

Knight  V.  Dunlop,  4  Barb.  36  ;  Paige  Wooten  v.  Read,  2  Smedes  ft  M.  585  ; 

v.Ott,  5Denio,406;  Oakley  o.  Morton,  Hehn  v.  Wilson,  4  Mo.  41;  White  v. 

1  Kern.  25.  And  so  also  in  Ohio.   With-  Oliver,  86  Me.  98.  —  We  are  not  aware 

erow  V,  Witherow,  16  Ohio,  288,  Bead,  that  there  are  any  cases  upon  contracts 

J.,  dissenting.  —  One  of  the  most  im-  for  service  fully  sustaining  the  proposi- 

portant  cases  in  the  second  class  is  tion  in  the  text,  except  the  celebrated 

Hayward  o.  Leonard,  7  Pick.  181.    In  one  of  Britton  v.  Turner,  6  N.  H.  481, 

that  case  the  plaintiff  contracted  in  already  dted  by  us,  ante,  p.  88,  note  ik\. 

writing  to  build  a  house  for  the  defend-  That  was  an  action  of  indebitatuM  auttmp- 

ant,  at  a  certain  time,  and  in  %  certain  $it  for  work  and  labor  performed  by  tbe 

manner,  on  defendant's  land,  and  after-  plaintiff  for  the  defenoant,  from  March 

wards  built  the  house  within  the  time,  9,  1881,  to  December  27  of  the  same 

and  of  the  dimensions  agreed  on,  but  year.    The  defendant  offered  evidence 

in  workmanship  and  materials  varying  to  prove  that  the  work  was  done  under 

ttom  tlie  contract    The  defendant  was  a  contract  to  work  for  one  year  for  the 

present  almost  every  day  during  the  turn  of  one  hnndred  dollars,  and  UMt 
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•625  •SECTION   VL 

OF  COKDrriONAL  CONTBACT8. 

It  is  sometimes  of  great  importance  to  determine  whether 
there  be  a  condition  in  a  contract  or  an  instrument.    If, 

the  plaintiff  left  his  serrioe  without  his  been  done  for  his  benefit,  as  there  is 
comment  and  without  good  cause.  The  when  he  enters  and  occupies  the  house 
learned  judge  instructed  the  jury,  that  which  has  been  built  for  him,  but  not 
although  all  thesepoints  should  be  made  according  to  the  stipulations  of  the 
out,  yet  the  plaintiff  was  entitled  to  re-  contract,  and  which  he  perhaps  enters, 
coTer,  under  his  attantvm  meruit  count,  not  because  he  is  satisfied  with  what 
as  much  as  the  labor  performed  was  has  been  done,  but  because  circum- 
reasonably  worth.  And  this  instruction  stances  compel  him  to  accept  it  such  at 
was  held  to  be  correct.  Parker,  C.  J.,  it  is,  that  he  should  pay  fpr  the  value 
indeliveringthe  judgment  of  the  court,  of  tiie  house.  ...  If  the  party  who 
after  noticing  several  of  the  cases  cited  has  contracted  to  receive  merchandise 
above  in  the  second  class,  said :  ' '  Tliose  takes  a  part  and  uses  it,  in  expectation 
cases  are  not  to  be  distinguished,  in  that  the  whole  will  be  delivered,  which 
principle,  from  the  present,  unless  it  is  never  done,  there  seems  to  be  no 
be  in  the  circumstance,  that  wliere  the  greater  reason  that  he  should  pay  for 
party  has  contracted  to  furnish  ma*  what  he  has  received,  than  there  is 
teriaJs,  and  do  certain  labor,  as  to  build  that  the  party  who  has  received  labor 
a  house  in  a  specified  manner,  if  it  is  in  part,  under  similar  circumstances, 
not  done  according  to  the  contract,  the  should  pay  the  value  of  what  has  been 
party  for  whom  it  is  built  may  refuse  done  for  his  benefit.  It  is  said,  thai 
to  receive  it,  —  elect  to  take  no  benefit  in  those  cases  where  the  plaintiff  hat 
firom  what  has  been  performed, — and  been  permitted  to  recover,  there  was 
therefore  if  he  does  receive  he  shall  be  an  acceptance  of  what  had  been  done, 
bound  to  pay  the  value ;  whereas,  in  a  The  answer  is,  that  where  the  contract 
contract  for  labor,  merely,  from  day  to  is  to  labor  from  day  to  day  for  a  cer- 
day,  the  party  is  continually  receiving  tain  period,  the  party  for  whom  the 
the  benent  of  the  contract,  under  an  labor  is  done  in  truth  stipulates  to  re- 
expectation  that  it  will  be  fulfilled,  and  ceive  it  from  day  to  day,  as  it  is  per- 
cannot,  upon  the  breach  of  it,  have  an  fbrmed,  and  although  the  other  maj 
election  to  refuse  to  receive  what  has  not  eventually  do  all  he  has  contracted 
been  done,  and  thus  discharge  himself  to  do,  there  has  been,  necessarily,  an 
from  payment.  But  we  think  this  dif-  acceptance  of  what  has  been  done  in 
ference  in  the  nature  of  the  contracts  pursuance  of  the  contract,  and  the 
does  not  justify  the  application  of  a  party  must  have  understood  when  he 
difibrent  rule  in  relation  to  them.  The  made  the  contract  that  there  was  to  be 
party  who  contracts  for  labor  merely  such  acceptance.  If,  then,  the  party 
for  a  certain  period,  does  so  with  fHill  stipulates  m  the  outset  to  receive  part 
knowledge  that  he  must,  from  the  performance  from  time  to  time,  with  a 
nature  of  the  case,  be  accepting  part  knowledge  that  the  whole  may  not  be 
performance  from  day  to  day,  if  the  completed,  we  see  no  reason  why  he 
other  party  commences  the  perform-  should  not  equally  be  holden  to  pay  for 
ance,  and  with  knowledge,  also,  that  the  amount  of  value  received,  as  where 
the  other  party  may  eventually  fail  of  he  afterwards  takes  the  benefit  of  what 
completing  the  entire  term.  If  under  has  been  done,  with  a  knowledge  that 
such  circumstances  he  actually  receives  the  whole  which  was  contracted  for 
a  benefit  from  the  labor  performed,  has  not  been  performed.  In  neither 
over  and  above  the  damage  occasioned  case  has  the  contract  been  performed, 
by  the  failure  to  complete,  there  is  as  In  neither  can  an  action  be  sustained 
much  reason  why  he  should  pay  the  on  the  original  contract.  In  both  the 
reasonable  worth  of  what  hat  thus  party  hat  assented  to  receive  what  it 
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for  *  instance,  a  deed  contain  a  grant  on  condition,  *  526 
then,  if  there  be  a  breach  of  condition,  the  grant  is 
void,  and  the  estate  may  never  vest,  or  may  be  forfeited. 
A  condition  of  this  sort  is  not  favored,  and  would  not  be 
readily  implied.  (/)  But  stipulations  or  agreements  may  be 
implied,  upon  the  breach  of  which  an  action  may  be  brought. 
Mutual  contracts  sometimes  contain  a  condition,  the  breach 
of  which  by  one  party  permits  the  other  to  throw  the  con- 
tiact  up,  and  consider  it  as  altogether  null.  Whether  a  pro- 
vision shall  have  this  effect,  for  which  purpose  it  must  be 
construed  as  an  absolute  condition,  is  sometimes  a  question 
of  extreme  difficulty.     It  is  quite  certain,  however,  that  no 

done.    The  only  diflerenoe  is,  that  in  party  is  entitled  to  '  recorer  on  his  new 

the  one  case  tlie  assent  is  prior,  with  a  case  for  the  work  done,  not  as  agreed, 

knowledge  that   all  ma^  not  be  per-  bat  yet  accepted  by  the  defendant.' 

formed,  in  the  other  it  is  subsequent,  1  Dane's  Abr.  224.      But  tlie  courts 

with  a  knowledge  that  the  whole  has  of  other  States  have  thus  far  shown 

not  been  accomplished.    We  have  no  little  disposition  to  adopt  the  views  of 

hesitation  in  holding    that  the  same  the  learned  judge.    Thus,  in  Eldridge 

mle  should  be  appli^  to  both  classes  v.  Rowe,  2  Gilman,  91,  the  court  held, 

of  cases,  especially  as  the  operation  of  upon  a  similar  state  of  facts,  that  the 

the  rule  will  be  to  make  the  party  who  plainti£f  was  not  entitled  to  recover. 

has  failed  to  Ailfii  his  contract,  liable  And    Young,  J.,  said :  **  It  is  no  ob- 

to  such  amount  of  damages  as  the  other  jection  to  say  that  the  defendant  has 

par^  has   sustained,  instead  of  sub-  received  the  benefit  of  his  labor,  this 

jectmg  him  to  an  entire  loss  for  a  being  a  case,  where,  from  its  nature, 

partial  failure,  and  thus  making   the  the  defendant  could  not  separate  the 

amount  received  in  many  cases  wholly  products  of  his  labor  from  the  general 

disproportionate    to    the   iigury.  .  .  .  concerns  of  his  farm,  and  ought  not. 

We  hold,  then,  that  where  a  party  an-  therefore,  to  be  responsible  to  any  ez- 

dertakes  to  pay  upon  a  special  contract  tent  whatever  for  not  doing  that  which 

for  the  performance  of  labor,  or  the  was  impossible."    8ee  also  Miller  v. 

famishing  of  materials,  he  is  not  to  be  Goddard,  84   Me.   102 ;    Olmstead  v. 

chaiqged  upon  such  special  agreement  Beale,  19  Pick.  529 ;  Davis  v.  Maxwell, 

ontil  the  money  is  earned  according  to  12  Met  286.    Swanzey  v.  Moore,  22 

the  terms  of  it,  and  where  the  parties  111.  68.    Hansell  v.  Erickson,  28  HI. 

have  made  an  express  contract,  the  257,  in  which  case  it  is  also  heldf  that 

law  will  not  imply  and  raise  a  contract  a  contract  to  work  a  given  number  of 

diflerent  firom  that  which  the  parties  months  at  a  fixed  price  per  month,  is 

have  entered  into,  except  upon  some  an  entire  contract,  extending  over  the 

ftirther  transaction  between  the  par-  whole  number  of  months.    See  also, 

ties.    But  if,  where  a  contract  is  made  ante,  p.  86,  note  {g),  and  p.  40,  note  (./). 

c^  sndi  a  character,  a  party  actually  —  Difficult  questions  frequently  arise 

receives  labor,  or  materials,  and  there-  in  the  classes  of  cases  considered  in  the 

by  derives  a  benefit  and  advantage,  present  note,  as   to    the  measure  of 

over  and  above  the  damage  which  has  damages,  and  the  right  of  the  defend- 

resolted  from  the  breach  of  the  con-  ant  to  have  deducted  from  the  amount 

tract   by  the  other  party,  the  labor  otherwise  recoverable  the  damage  sus- 

actoally  done,  and  the  value  received,  tained  by  him  in  consequence  of  the 

furnish  anew  consideration,  and  the  breach  of  the  contract.  These  questions 

law  thereupon  raises  a  promise  to  pay  will  be  considered  under  their  appro- 

to  the  extent  of  the  reasonable  worth  priate  heads  in  the  subsequent  part  of 

of  such  excess.    This  may  be   con-  this  treatise. 
ddered  as  making  a  new  case,  one  not       {j)  See  ante,  p.  610,  n.  (y). 
within  the  original  agreement^  and  the 
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precise  words  are  now  requisite  to  constitute  a  condition; 
and  perhaps  that  no  formal  words  will  constitute  a  condition, 
if  it  be  obvious  from  the  whole  instrument,  that  this  was  not 

the  intention  or  understanding  of  the  parties. 
*  527       *  It  would  be  difficult,  and  perhaps  impossible,  to  lay 

down  rules  which  would  have  decisive  influence  in  de- 
termining this  vexed  question.  Indeed,  courts  seem  to  agree 
of  late  that  the  decision  must  always  ^^  depend  upon  the  in- 
tention of  the  parties,  to  be  collected  in  each  particular  case 
from  the  terms  of  the  agreement  itself,  and  from  the  subject- 
matter  to  which  it  relates.'*  (i)  ^^  It  cannot  depend  on  any 
formal  arrangement  of  the  words,  but  on  the  reason  and  sense 
of  the  thing  as  it  is  to  be  collected  from  the  whole  con- 
tract." (I)  It  is  said  that  where  the  clause  in  question  goes 
to  the  whole  of  the  consideration,  it  shall  be  read  as  a  condi- 
tion, (m)  The  meaning  of  this  must  be,  that  if  the  supposed 
condition  covers  the  whole  ground  of  the  contract,  and  can- 
not be  severed  from  it,  or  from  any  part  of  it,  a  breach  of 
the  condition  is  a  breach  of  the  whole  contract,  which  gives 
to  the  other  party  the  right  of  avoiding  or  rescinding  it  alto- 
gether. But  where  the  supposed  condition  is  distinctly  sep- 
arable, so  that  much  of  the  contract  may  be  performed  on 
both  sides  as  though  the  condition  were  not  there,  it  will  be 
read  as  a  stipulation,  the  breach  of  which  only  gives  an  action 
to  the  injured  party,  (n)  But  it  is  not  safe  to  assert,  that 
which  is  sometimes  said  to  be  law,  (o)  that  where  in  case  of 
a  breach  the  party  cannot  have  his  action  for  damages,  there 
the  doubtful  clause  must  be  read  as  a  condition,  because 
otherwise  the  party  injured  would  be  without  remedy.  For 
if  ^^  the  reason  and  sense  of  the  thing,"  or  the  rational  and 
fair  construction  of  the  contract,  leads  to  the  conclusion  that 
the  parties  did  not  agree  nor  intend  that  there  should  be  this 
condition,  then  there  is  none ;  and  if  a  party  be  in  this  way 
injured  and  remediless,  it  is  his  own  fault,  in  that  he  neither 

{k)  Per  TiruUd,  C.  J.,  in  Glaholm  o.  (m)  Boone  v.  Eyre,  1  H.  BL  278, 

Hays,  2  Man.  &  O.  266.  note  (a). 

(/)  Per  Lord  ElUnbonrngh,  m  Ritohie  (n)  See  Hemana  v,  Piodotto,  1  G. 

V.  Atkinson,  10  East,  2^5.    And  see  B.  (h.  a.)  646. 

Northampton  Oas  Light  Co.  v,  Pamell,  (o)  See  PordafiE^  o.  Gde,  1  Wma* 

16  C.  B.  680,  29  Eng.  L.  &  £q.  281.  Saund.  819. 
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inserted  in  his  contract  a  condition,  the  breach  of  which 
would  discharge  him  from  all  obligation,  nor  a  stipulation, 
for  the  breach  of  which  he  might  have  his  action,  (jp)  So  is 
he  remediless  if  he  cannot  procure  the  peiformance  of  a  con* 
dition  of  which  he  permitted  the  insertion.  Thus  it  is  held 
that  if  money  is  to  be  paid  by  insurers,  or  by  others,  when  a 
certain  certificate  is  presented,  the  money  is  not  payable  in 
the  absence  of  the  certificate,  although  it  be  unreasonably 
withheld,  (^pp) 

•SECTION  VIL  •528 

OF  MUTUAIi  C0KTRA0T8. 

It  is  a  similar  question  —  sometimes  indeed  the  yery  same 
question  —  whether  covenants  are  mutual,  in  such  sense 
that  each  is  as  a  condition  precedent  to  the  other.  And  also 
whether  covenants  or  agreements  be  dependent  or  indepen- 
dent, (jq)  By  the  very  definition  of  them,  if  they  are  de- 
pendent, that  is,  if  each  depends  on  the  other,  the  failure  of 
one  destroys  and  annuls  the  other.  Or,  if  this  dependence 
b  not  mutual,  but  one  of  them  rests  upon  the  other  by  a  de- 
pendence which  is  not  equally  shared  by  the  other,  if  that 
contract  upon  which  this  dependence  rests  is  broken  and  de- 
feated, the  other  by  reason  of  its  dependence  is  annulled  and 
destroyed  also.  But  they  may  be  wholly  independent,  al- 
though relating  to  the  same  subject,  and  made  by  the  same 
parties,  and  included  in  the  same  instrument.  In  that  case 
they  are  two  separate  contracts.    Each  party  must  then  per- 

(p)  Seein/ra,  p.  529,  note  jV).  prior  perfonnance  of  another,  and 
(pp)  Coles  V,  Turner,  L.  R.  1  C.  P.  therefore,  until  this  prior  condition  it 
878 ;  Mills  v.  Baylej,  82  L.  J.  Ex.  179.  performed,  the  other  party  is  not  liable 
Scott  V.  Corporation  of  Idyerpool,  28  to  an  action  on  his  covenant.  8.  There 
L.  J.  C.  280.  is  also  a  third  sort  of  coenants,  which 
(q)  In  Kingston  v.  Preston,  cited  in  are  mutual  conditions  to  be  performed  at 
Jones  V.  Barcley,  Doug.  690,  Lord  the  same  time;  and  in  these,  if  one 
Man$fidd  said :  **  There  are  three  kinds  party  was  ready,  and  oflered  to  perfonn 
of  coTenants:  1.  Such  as  are  called  his  part,  and  the  other  neglected  or 
amtual  and  independent,  where  either  refused  to  perfonn  his,  he  who  was 
party  may  recover  damages  from  the  ready  and  offered  has  fulfilled  his  en- 
other,  fbr  the  injury  he  may  have  re-  gagement,  and  may  maintain  an  acti<« 
ceived  by  a  breach  of  the  covenants  in  for  the  default  of  the  other ;  though  it 
his  flivor,  and  where  it  is  no  excuse  for  is  not  certain  that  either  is  obliged  to 
the  defendant  to  allege  a  breach  of  the  do  the  first  act."  See  also  Mason  v. 
covenants  on  the  part  of  the  plaintiff.  Chambers,  4  Litt  268 ;  and  Mr.  Dutd* 
2.  There  are  covenants  which  are  con-  ford's  note  to  Acheriey  v.  Veniony 
ditioni  and  dependent,  in  which  the  per-  WUleSy  167. 
teaumoe  of  one  depends  upon   the 
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form  what  he  undertakes,  without  reference  to  the  discharge 
of  his  obligation  by  the  other  party.  And  each  party  may 
have  his  action  against  the  other  for  the  non-performance  of 
his  agreement,  whether  he  has  performed  his  own  or  not. 
Now  the  law  has  no  preference  for  one  kind  of  contract 
over  another ;  nor  does  it,  by  its  own  implication  and  intend- 
*  ment,  make  one  rather  than  the  other,  and  still  less 
*  529  does  it  require  *  one  rather  than  the  other.  It  may 
indeed  be  safely  said,  that  this  question  in  each  par- 
ticular case  will  be  determined  by  inferring,  with  as  much 
certainty  as  the  case  peimits,  the  meaning  and  purpose  of 
the  parties,  from  a  rational  interpretation  of  the  whole  con- 
tract, (r) 

(r)  In  ancient  timet  the  decision  of  partie«.   Mr.  Sergeant  WiUiamM,  m  hii 

questions  of  tliis  kind  depended  rather  elaborate  note  to  Pordage  v.  Cole,  1 

upon  nice  and  subtle  constructions  put  Wms.  Saund.  810,  has  given  the  five 

apon  the  language  of  a  contract,  than  following  rules,  collect^   with  great 

upon  the  evident  sense  and  intention  car^  and  accuracy  from  the  decided 

of  the  parties,  as   gathered   from  a  cases.    1.  '*  If  a  day  be  appointed  for 

rational  consideration  of  the  whole  in-  payment  of  money,  or  part  of  it,  or  for 

strument,  and   the   subject-matter  of  domg  any  other  act,  and  the  day  is 

the  agreement.    Thus,  in  15  H.  7, 10,  to  happen,  or  may  happen  be/ore  tiie 

pi.  17,  it  was  ruled  by  Ffneux,  C.  J.,  thing  which  is  the  consiaeration  of  tho 

that  if  one  coTenant  with  me  to  serve  money,  or  other  act  is  to  be  performed ; 

me  for  a  year,  and  I  covenant  with  an   action  may  be  brought   for   the 

him  to  give  him  £20,  if  I  do  not  say  money,  or  for  not  doing  such  other  act 

for  the  cause  aforesaid^  he  shall  have  be/or€  performance ;  for  it  appears  that 

an  action   for   the  £20,  although  he  the  party  relied  upon  his  remed^f  and 

never  serves  me;  otherwise  it  is  if  I  did  not  intend  to  make  the /isr/bmuiiue  a 

sav  that  he  shall  have  £20  for  the  cause  condition  precedent ;  and  so  it  is  where 

aforesaid.    So  if  I  covenant  with  a  man  no  time  is  nxed  for  performance  of  that 

that  I  will  marry  his  daughter,  and  he  which  is  the  consideration  of  the  money 

covenants  with  me  tliat  he  will  make  or  other  act."    See  Pordage  v.  Cole,  1 

an  estate  to  me  and  his  daughter,  and  Wms.  Saund.  819 ;  Thorp  v.  Thorp,  12 

the  lieirs  of  our  two  bodies  begotten,  Mod.  460,  1  Salk.  171,  per  Holt,  C.  J.; 

if  I  afterwards  marry  another  woman,  Peeters  t;.  Opie,  2  Saund.  860,  per  Hale, 

or  his  daughter  marries  another  man,  C.  J. ;  Wilks  p.  Smith,  10  M.  &  W.  855; 

yet  I  shall  have  an  action  of  covenant  Eastern  Counties  Railway  Co.  v.  Philip* 

against  him  to  compel  him  to  make  the  son,  16  C.  B.  2 ;  Mayor  of  Norwich  o. 

estate;  but  if  the  covenant  were  that  Norfolk  Railway  Co.  4  Ellis  k  B.  897; 

he  would  make  the  estate  to  us  two  for  Northampton  Gas  Light  Co.  v.  Pamell, 

the  cause  aforesaid,  in  that  case  he  would  16  C.  B.  680,  29  E.  L  &  E.  229 ;  Un- 

not  make  the  estate  until  we  were  mar-  derhill  v.  The  Saratoga  &  W.  K.  R. 

ried.    And  such  was  the  opinion  of  the  Co.  20  Barb.  466 ;    Edgar  v,  Boies, 

whole  court.    But  Lord  Jloit,  in  the  11  S.  &  R.  446;  Stevenson  o.  Kleppin- 

great  case  of  Thorp  v.  Thorp,  11  Mod.  ger,  5  Watts,  420;  Lowry  v.  Mehany, 

466,  and  Lord  Chief  Justice  Willes,  in  10  id.  887 ;    Goldsborough  v.   Orr,  8 

Acherley  v,  Vernon,  Willes,  168,  ad- .  Wheat  217;  Robb  v.  Montgomery,  20 

vanced  more  rational  ideas  upon  the  Johns.  16.    The  principle  oi  this  rule 

subject.    And  in  Kingston  v.  Preston,  has  been  misapplied  in  various  cases, 

already  cited.  Lord  Mansfield  declared  as  in  Terry  o.  Duntze,  2  II.  Bl.  889. 

that  the  dependendB  or  independence  In  that  case  A  covenanted  to  build  a 

of  covenants  was  to  be  collected  from  house  for  B,  and  finish  it  on  cr  before 

the  evident  sense  and  meaning  of  the  a  certain  day,  in  consideration  of  a  sum 
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•SECTION   VnL  •5M 

OF  THS  PBBSUHPTIOKS  OF  LAW. 

There  are  some  general  presumptions  of  law  which  may  be 
considered  as  affecting  the  construction  of  contracts. 

of  money  which  B  covenanted  to  pay  the  flnt  of  NoTember,  1845,  and  to 
A  bT  int»talinentB  as  the  building  pro-  convey  by  deed  on  the  first  of  May, 
oeeded.  It  was  hdd,  that  the  finishing  1846.  And  ttie  detendant  covenanted 
of  the  hoase  was  not  a  condition  prec-  to  pay  9950,  as  follows,  namely  :  S200 
edent  to  the  payment  of  the  money ;  on  the  first  of  April,  1846,  $200  on  the 
tliat  A  might  maintain  an  action  of  first  of  April,  1847,  $276  on  the  first  of 
debt  against  B  for  the  whole  sum,  April,  1848,  and  $275  on  the  first  of 
though  the  building  was  not  finished  April,  1849.  The  plaintiff  gave  the 
at  the  time  appointed,  on  the  ground  defendant  possession  of  the  premises, 
that  part  of  the  money  was  to  be  paid  and  the  defendant  paid  the  first  instal- 
before  the  house  could  be  completed,  ment  according  to  the  terms  of  the 
This  case  was  followed  in  Seers  v.  Fowl-  agreement.  The  present  action  was 
er,  2  Johns.  272,  and  Havens  v.  Bush,  brought  to  recover  the  second  instal- 
id.  887.  But  in  Cunningham  o.  Mor-  ment ;  and  the  court  hdd,  that  the 
rell,  10  Johns.  jOOS,  Seers  v.  Fowler,  and  conveyance  by  deed  was  a  condition 
Havens  v.  Bush,  were  overruled,  and  the  precedent  to  the  payment  of  any  instal- 
authority  of  Terry  v.  Duntze  repudi-  ment  after  the  first  ,*  and  therefore  the 
ated.  Cunningham  v.  Morreli  was  fol-  plaintiff  was  not  entitled  to  recover 
lowed  in  McLure  v.  Rush,  9  Dana,  64,  without  averring  a  performance  or 
and  in  Allen  v.  Sanders,  7  B.  Mon.  593,  tender  of  performance  of  such  condi- 
oyerriiling  the  earlier  cases  of  Craddock  tion.  So  in  Bean<^.  Atwater,  4  Conn. 
V.  Aldridge,  2  Bibb,  15,  and  Mason  v,  8,  A  and  B,  on  the  6th  of  August,  1816, 
Chambers,  4  Litt.  258.  And  see  to  the  entered  into  articles  of  agreement, 
aame  efiect  Kettle  v.  Harvey,  21  Vt.  whereby  A,  in  consideration  of  the 
801;  Lord  v.  Belknap,  1  Cush.  279;  covenants  to  be  performed  and  pay- 
Tompkina  v.  Elliot,  5  Wend.  486.  —  ments  to  be  made  by  B,  granted  and 
In  the  case  of  contracts  for  the  pur-  sold  to  B  certain  tracts  of  land,  and 
chase  and  sale  of  real  estate,  where  the  covenanted  to  confirm  them  to  him  by 
purchaser  covenants  to  pay  the  pur^  deed  in  fee-simple  on  the  first  of  June, 
chase-money  by  instalments,  and  the  1817 ;  and  B  covenanted  to  pay  there- 
vendor  covenants  to  convey  by  deed,  for  the  sum  of  4,000  dollars,  of  which 
either  on  the  last  day  of  payment,  or  500  dollars  were  to  be  paid  immedi- 
on  some  day  previous,  the  covenants  ately,  500  dollars  on  the  first  of  Jan- 
to  pay  the  instalments  falling  due  be-  uary,  1817,  500  dollars  on  the  first  of 
fore  the  day  appointed  for  conveying  June,  1817,  500  dollars  on  the  first  of 
by  deed,  are  independent  of  the  cove-  January,  1818, 1,000  dollars  on  the  first 
nant  to  convey,  and  an  action  may  be  of  January,  1819,  and  the  residue  on 
maintained  for  such  instalments,  with-  the  first  of  January,  182U.  Fur  the 
out  showing  any  conveyance  or  offer  performance  of  the^e  stipulations  the 
to  convey ;  but  the  conveyance  or  offer  parties  bound  themselves  respectively, 
to  convey,  is  a  condition  precedent  to  m  the  penalty  of  8,000  dollars.  In-  an 
the  right  to  insist  upon  the  payment  of  action  brought  by  A  against  B  for  the 
an  instalment  falling  due  either  on  or  money,  it  was  held,  that  the  covenant 
after  the  day  of  convej^anoe.  Grant  v,  of  the  defendant,  so  far  as  it  related  to 
Johnson,  1  Seld.  247,  reversing  the  the  two  first  instalments,  was  indepen- 
judgment  of  the  Supreme  Court  in  dent,  and  the  plaintifi*  was  entitled  to 
the  same  case,  in  6  Barb.  887.  In  this  recover  the  sum  due  thereon,  without 
case  the  plaintiff'  agreed  to  sell  to  the  averring  or  proving  performance  of  the 
detendant  a  piece  of  land,  and  cove-  covenant  on  his  part ;  but  that,  so  far 
Danted  to  give  possession  of  the  land  on  as  it  related  to  the  instalment  payaljJb 
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*  531  ThuS|  it  *is  a  presumption  of  law  that  parties  to  a 
simple    contract   intended  to  bind  not   only  them- 

OD  the  lint  of  Jnne,  1817,  and  the  sub-  being  the  property  of  tlj«  plaintiff, 
sequent  instalments,  peiiormance  by  would  bar  the  action."  Upon  this  case 
the  plaintiff  was  a  condition  precedent  Sergeant  WiUiams  remarks  as  follows: 
to  his  right  of  recovery.  And  see  to  '*  The  ufhole  consideration  of  the  coYe- 
the  same  effect  Leonard  v.  Bates,  1  nant  on  the  part  of  B  the  purchaser  to 
Blackf.  172 ;  Kane  v.  Hood,  18  Pick,  pay  the  money  was  the  conveyance  by 
281.  But  see  Weaver  v.  Childress,  8  A  the  seller  to  him  of  the  touitg  of  r»> 
Stew.  861.  — 2.  **  When  a  day  is  ap-  demption  of  the  plantation,  an  J  also  the 
pointed  for  the  payment  of  money,  &c.,  stock  of  negroes  upon  it.  The  excuse 
and  the  day  is  to  liappen  ajfer  the  thing  for  non-payment  of  the  money  was, 
which  is  the  consideration  of  the  money,  that  A  had  broke  his  covenant  as  to 
&c.,  is  to  be  performed,  no  action  can  be  part  of  the  consideration,  namely,  the 
maintained  for  the  money,  &c.,  before  stock  of  negroes.  But,  as  it  appeared 
performance."  Thorp  v.  Thorp,  12  that  A  had  conveyed  the  equity  of 
Mod.  460,  1  Salk.  171 ;  Bean  v.  At-  redemption  to  B,  and  so  had  in  part 
water,  4  Conn.  9 ;  Dey  o.  Dox,  d  Wend,  executed  his  covenant,  it  would  be  un- 
129;  Morris  v.  Siiter,  1  Denio,  69;  reasonable  that  B  should  keep  the 
Bider  r.  Pond,  18  Barb.  179. —  plantation,  and  yet  refuse  payment, 
8.  "  Where  a  covenant  goes  only  topart  because  A  had  not  a  good  title  to  the 
of  the  consideration  on  both  sides,  and  negroes.  Per  Ashkunt,  J.,  6  T.  R.  578. 
a  breach  of  such  covenant  may  be  paid  Besides,  the  damages  sustained  by  the 
for  in  damages,  it  is  an  independent  parties  would  be  unequal,  if  A's  cove- 
covenant,  and  an  action  may  be  main-  nant  were  held  to  be  a  condition  prece- 
tained  for  a  breach  of  the  covenant  on  dent.  Duke  of  St.  Albans  v.  Shore,  1 
the  part  of  the  defendant,  without  H.  Bl.  179.  For  A  on  the  one  side 
averring  performance  in  the  declare-  would  lose  the  consideration-money  of 
tion."  The  leading  case  upon  this  the  sale,  but  B's  damage  on  the  other 
point  is  Boone  v.  Kyre,  1  H.  Bl.  278,  might  consist  perhaps  4n  the  loss  only 
note  [a).  The  plaintiff,  in  that  case,  of  a  few  negroes.  So  where  it  was 
conveyed  to  the  defendant  the  equity  agreed  between  C  and  D,  that  in  con* 
of  redemption  of  a  plantation  in  the  sideretion  of  £600,  C  should  teach  D 
West  Indies,  together  with  the  stock  the  art  of  bleacliing  materials  for  mak- 
of  negroes  upon  it,  in  consideration  of  ing  paper,  and  permit  him,  during  the 
£500,  and  an  annuity  of  £160  per  an-  continuance  of  a  patent  which  C  had 
num  for  life ;  and  covenanted  that  he  obtained  for  that  purpose,  to  bleach 
had  good  title  to  the  plantation,  was  such  materials  according  to  the  specifl- 
lawfully  possessed  of  the  negroes,  and  cation  ;  and  C,  in  consideration  of  the 
that  the  defendant  should  quietly  ei\|oy.  sum  of  £260  paid,  and  on  the  further 
The  defendant  covenanted,  that  the  sum  of  £260  to  be  paid  by  D  to  him, 
plaintifT  weV  and  truly  jierforming  all  and  covenanted  that  he  would  with  all  pos- 
eoery  th'ng  on  his  part  to  be  perform^,  he,  sible  expedition  teach  D  the  method  of 
the  defendant,  would  pay  the  annuity,  bleaching  such  materials,  and  D  cove- 
The  action  was  brought  for  the  non-  nanted  that  he  would  on  or  before  the 
payment  of  the  annuity.  Plea,  that  24th  of  February,  1794,  or  sooner,  in 
the  plaintiff  was  not  at  the  time  of  case  C  should  before  that  time  have 
making  the  deed  legally  possessed  of  taught  him  the  bleaching  of  such  ma- 
the  negroes,  and  so  had  not  a  good  terials,  pay  to  C  the  further  sum  of 
title  to  convey.  General  demurrer  to  £260.  In  covenant  by  C  against  D, 
the  plea.  Lord  Mansfield :  "  The  dis-  the  breach  assigned  was  the  non-pay- 
tinction  is  very  clear,  where  mutual  ment  of  the  £200.  Demurrer,  that  it 
covenants  go  to  the  whole  of  the  con-  was  not  averred  that  C  had  taught  D 
sideration  on  both  sides,  they  are  mut-  the  method  of  bleaching  such  mate- 
ual  conditions,  the  one  precedent  to  rials ;  but  it  was  heid  hy  the  court,  that 
the  other.  But  where  they  go  onlv  to  the  whofe  consideration  of  the  agrce- 
a  part,  where  a  breach  may  be  paid  for  ment  being  that  C  should  permit  D  to 
in  damages,  there  the  defendant  has  a  bieaah  materials,  as  well  as  teach  him  the 
remedy  on  his  covenant,  and  shall  not  method  of  doing  it ;  the  covenant  by 
plead  it  as  a  condition  precedent.  If  C  to  teach  formed  but  part  of  the  con- 
this  plea  be  allowed,  any  one  negro  not  tideration,  for  a  breach  o£  which  D 
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selyes,  but  their  personal  representatives ;  *and  such  *  632 
parties  may  sue  on  a  oontract,  although  not  named 

ini({ht  recover  a  noompeme  in  dtan-  that  A  did  oonTey  the  hoiua,  but  wat 
ages.  And  C  having  in  part  executed  not  lawfully  poesessed  of  the  ftimiture 
his  agreement,  by  transfiuring  to  D  a  or  fixtures."  For  Airther  illustratioii 
right  to  exercise  the  patent,  he  ought  of  this  principle,  see  Fothergill  v.  Wal- 
not  to  keep  that  right  without  paying  ton,  2  J.  B.  Moore,  680 :  Stavers  o. 
the  remainder  of  the  consideration,  be-  Curling,  8  Bing.  N.  C.  866 ;  Franklin 
cause  he  may  have  sustained  some  v.  Miller,  4  A.  &  E.  699 ;  Fishmongers 
damage  by  D  s  not  having  instructed  Go.  v,  Robertson,  6  Man.  ft  0. 181, 198 ; 
him ;  and  the  demurrer  was  overruled.  Storer  o.  Gordon,  8  M.  &  8.  808 ; 
Campbett  v.  Jones,  6  T.  K.  670.  Ritchie  v.  Atkinson,  10  East,  296; 
Hence,  it  appears  that  the  reason  of  Havelock  v,  Oeddes,  id.  666 ;  Jonassohn 
the  decision  in  these  and  other  similar  v.  Great  Northern  Railway  Co.  10 
esses,  besides  the  inequality  of  the  Exch.  484,  28  Eng.  L.  &  £q.  481 ; 
damages,  seems  to  be,  that  where  a  Gould  v.  Webb,  4  Ellis  &  B.  988,  80 
person  hss  received  a  jiart  of  the  con-  Eng.  L.  &  £q.  881 ;  MiU-Dam  Foun- 
sideration  for  which  he  entered  into  derr  p.  Hovey,  21  Pick.  417 ;  Tileston 
the  agreement,  it  would  be  ni^nst  that  v.  Newell,  18  Mass.  406 ;  Bennet  v, 
because  he  has  not  had  the  whole,  he  Pixley,  7  Johns.  249 ;  Obennyer  v. 
should  therefore  be  permitted  to  eigoy  Nichols,  6  Binn.  169 ;  Morrison  r.  Gal- 
tbat  part  without  either  paying  or  loway,  2  Harris  &  J.  461 ;  Todd  v.  Sum- 
doing  any  thing  for  it.  Therefore  the  mers,  2  Qratt  167  ;  Lewis  v.  Weldon, 
law  obliges  him  to  perform  the  agree-  8  Rand.  71 ;  McCullough  v.  Cox,  5 
ment  on  his  part,  and  leaves  him  to  his  Barb.  886 ;  Payne  v.  Bettisworth,  2  A. 
remedy  to  recover  any  damage  he  may  K.  Marsh.  427  ;  Keenan  v.  Brown,  21 
have  sustained  in  not  having  received  Vt.  86 ;  Tompkins  r.  Elliot,  6  Wend, 
the  whole  consideration.  And  hence,  496  ;  Grant  v.  Johnson,  6  Barb.  t61.  6 
too,  it  seems,  it  must  appear  upon  the  id.  887, 1  Seld.  247 ;  Pepper  v.  Haight, 
record  that  the  oonsideretion  was  ere-  20  Barb.  429.  **  If,"  says  Shaw,  C.  J., 
aded  in  part ;  as  in  Boone  v.  Byre,  above  in  Knight  v.  The  New  England  Worsted 
mentioned,  the  action  was  on  a  deed,  Co.  2  Cush.  ^,  "  a  party  promise  to 
whereby  the  plaintiff  had  conveyed  to  build  a  house  upon  the  land  of  another, 
the  defendant  the  equity  of  redemption  and  to  dig  a  well  on  the  premises,  and 
of  the  plantation,  for  the  defendant  did  to  place  a  pump  in  it ;  and  the  owner 
not  deny  the  plaintiff's  title  to  convey  of  the  land  covenants  seasonably  to 
It.  So  in  Campbell  v.  Jones,  the  plain-  supply  all  materials  and  furnish  a 
tiff  had  transferred  to  the  defendant  a  pump ;  it  is  very  clear  that  the  stipu- 
right  to  exercise  the  patent.  There-  lation  to  fiunish  materials  is  depen- 
Ibre,  if  an  action  be  brought  on  a  cov-  dent,  and  constitutes  a  condition ; 
enant  or  agreement  contained  in  arti-  because  the  builder  cannot  perform  on 
oles  of  agreement,  or  other  executory  his  part  until  he  has  the  materials. 
oontract  where  the  whole  is  future,  it  So  to  put  a  pump  into  the  well.  But 
seems  necessary  to  aver  performance  the  stipulation  to  dig  a  well  is  not  con* 
in  the  declaretion  of  the  whole,  or  at  dltional,  because  it  goes  to  a  small  part 
least  of  part  of  that  which  the  plain-  only  of  the  consideration,  and  does  not 
tiff  has  covenanted  to  do ;  or  at  least  it  necessarily  depend  on  a  prior  perTorra- 
must  be  admitted  by  the  plea  that  he  ance,  on  the  part  of  the  owner,  and 
has  performed  it.  As  where  A,  by  ar-  because  a  failure  can  be  compensated 
tides  of  agreement,  in  consideration  of  in  damages,  and  the  remedy  of  the 
a  sum  of  money,  to  be  paid  to  him  by  owner  is  by  action  on  the  contract.'* 
Bon  a  certain  day,  covenants  to  con*  —-4.  "But  where  the  mutual  cove* 
Tey  to  B  on  the  same  day  a  house,  nants  go  to  the  wfyaU  consideration  on 
together  with  the  fixtures  and  IHimltore  b«)th  sides,  they  are  mutual  conditions, 
therein,  and  that  he  was  lawfully  seised  and  performance  must  be  averred." 
of  the  house,  and  possessed  of  the  fixt-  Duke  of  St.  Albans  v.  Shore,  1  H.  Bl. 
ures  and  furniture.  In  an  action  270 ;  Graves  r.  Legg,  9  Exch.  709,  25 
against  B  for  the  money,  A  must  aver  Eng.  L.  ft  Eg.  652;  Grey  v.  Frier,  4 
that  he  conveyed  either  the  whole  of  the  Clark  &  F.  665,  26  Eng.  L.  &  Eq.  27  ; 

8 remises,  or  at  least  the  house,  to  B ;  or  Dakin  v.  Williams,  11  Wend.  67.  —  & 

;  nrost  be  admitted  by  B  in  his  plea  *'  Where  two  acts  are  to  be  done  ci<  tht 
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*  533  therein.  («)  Hence,  as  we  have  seen,  executors,  *  though 
not  named  in  a  contract,  are  liable,  so  far  as  they  have 
assets,  for  the  breach  of  a  contract  which  was  broken  in  the 
lifetime  of  their  testator.  And  if  the  contract  was  not  broken 
in  his  lifetime,  they  must  not  break  it,  but  will  be  held  to  its 
performance,  unless  this  presumption  is  overcome  by  the 
nature  of  the  contract ;  as  where  the  thing  to  be  done  re- 
quired the  personal  skill  of  the  testator  himself,  (t)  So,  too^ 
if  several  persons  stipulate  for  the  performance  of  any  act, 
without  words  of  severalty,  the  presmnption  of  law  is  here 


Bame  time,  as  where  A  covenants  to  from  materiab  to  be  furnished  bj  the 
convey  an  estate  to  B  on  such  a  day,  other,  and  the  other  stipulates  to  Auniah 
and  in  consideration  thereof  B  cove-  the  materials,  the  act  of  fumi  thing  the 
nants  to  pay  A  a  sum  of  money  on  the  materials  necessarily  precedes  the  act 
aatne  daif,  neither  can  maintain  an  ae-  of  manufacturing,  and  will  constitute  m 
tion  without  showing  performance  of,  condition  precedent  without  express 
or  an  offer  to  perform  his  part,  though  words."  Per  Shaw,  C.  J.,  in  MiUoDam 
it  is  not  certain  which  of  them  is  ob-  Foundeiy  v,  Hovey,  21  Pick.  489 ; 
liged  to  do  the  first  act ;  and  this  partic-  Thomss  9.  Cadwallader,  Willes,  496 ; 
uUrly  applies  to  all  cases  of  sale.  See  Knight  o.  New  England  Worsted  Co. 
the  numerous  cases  cited  by  Seijeant  2  Cush.  286.  In  Combe  r.  Greene,  11 
WiUiatjM ;  and  also  Campbell  v.  Git-  M.  &  W.  480,  the  plaintiff  demised  a 
tings,  19  Ohio,  847 ;  Williams  v.  dwelling-house  and  premises  to  the  de- 
Healy,  8  Denio,  868  ;  Gazley  v.  Price,  fendant,  and  the  defendant  covenanted 
16  Johns.  267 ;  Dunham  v.  Pettee,  4  that  he  would  expend  £100  in  improve* 
Seld.  608;  Lester  v.  Jewett,  1  Kern,  ments  and  additions  to  the  dweliing- 
458.  —  Where  a  party  agreed  on  the  house,  under  the  direction  of  some 
payment  by  another  of  certain  sums  of  competent  sunrevor  to  be  appointed  by 
money  to  a  third  person,  to  assign  cer-  the  plaintiff.  Held,  that  me  appoint- 
tain  certificates  of  sale  of  land,  and  it  ment  of  a  surveyor  was  a  condition 
was  held,  that  the  covenants  were  inde*  precedent  to  the  defendant's  liability  to 
pendent,  and  that  in  a  suit  by  the  expend  the  £100.  In  Miller  d.  Pitts- 
party  bound  to  assign,  a  general  aver-  burg  &  Cleveland  R.  R.  Co.  40  Peniu 
ment   of    readiness    on    his    part    to  St.  287,  there  was  a  subscription  to  the 

S^rform    was    sufiicient.      Slocum    v.  stock  of  a  railroad  company,  on  the  ex- 

espard,  8  Wend.  615.    See  Northrup  press  condition  that  the  road  should 

V.  Northrup,  6  Cowcn,  296 ;  Champion  be  located  and  constructed  along  a  pre- 

V.  White,  $  Cowen,  509 ;  Kobb  v.  Mont-  scribed  route.   The  road  was  so  located, 

gomery,  20  Jolms.  15.    But  see  Parker  and  the  subscriber  paid  one  or  more  iu- 

V.  Parmele,  20  Johns.  130;  Adams  v,  stalments  on  his  shares,  but  neglected  to 

Williams,  2  Watts  &  S.  227 ;  Halloway  pay  the  balance  as  the  calls  were  made. 

V.  Davis,  Wright,  129.    Justice  would  Before  the  construction  was  completed, 

seem  to  require  that  such  stipulations  the    company    suspended    operation!, 

should  be    considered    as    dependent.  An  action  was  brought  by  the  com* 

Leonard  v.  Bates,  1  Blackf.  172,  note;  pany  for  the  balance  of  the  subscrip* 

per  Shaw,  C.  J.,  in  Kane  v.  Hood,  18  Pick.  tion.    Held,  that  the  road  having  been 

^1. — 6.  It  may  also  be  laid  down  as  located  as  stipulated,  though  not  com- 

a  rule,   that  stipulations  or  promises  pleted,  the  company  was  entitled  to 

may  be  dependent  from  the  nature  of  recover.    But  see  Macintosh  v.  The  M. 

the  acts  to  be  performed,  and  the  order  C.  Railway  Co.  14  M.  &  W.  548. 

In  which  they  must  necessarily  pre-  (s)  Siboni  o.  Kirkman,  1  M.  &  W. 

cede  and  follow  each  other.    "  W  hen  418, 428 ;  Quick  p.  Ludborrow,  8  Bokt 

the  act  of  one  party  must  necessarily  80 ;  Marsliall  v,  Broadhurst,  1  Cromp^ 

precede  any  act  of  the  other,  as  where  &  J.  403. 

one  stipulates  to  manufacture  an  article  (t)  See  ants,  toI.  i  pp.  127«  18L 

[680] 


OH.  I.]    CONBTRUCnON  AND  INTBSkPBETAlION  OF  CONTBACTS.    *  588 

that  they  intended  to  bind  themselves  jointly,  (u)  But  this 
presumption  also  might  be  rebutted  by  the  nature  of  the 
work  to  be  done,  if  it  were  certain  that  separate  things  were 
to  be  done  by  separate  parties,  who  could  not  join  in  the 
work.  («) 

It  is  also  a  legal  presumption,  that  every  grant  carries  with 
it  whatever  is  essential  to  the  use  and  enjoyment 
of  the  grant,  (tc)  *  But  this  rule  applies  perhaps  more  *  584 
strongly  to  grants  of  real  estate  than  to  transfers  of 
personal  property.  Thus,  if  land  be  granted  to  another, 
a  right  of  way  to  the  land  will  go  with  the  grant,  (pd)  But 
it  has  been  held,  where  goods  were  sold  on  execution,  and 
left  on  the  land  of  the  judgment  debtor,  that  the  purchaser 
acquired  no  absolute  right  to  go  on  the  land  of  the  seller  for 
the  purpose  of  taking  the  goods,  (y)  But  it  has  also  been 
held,  that  where  goods  of  the  plaintiff  were  sold  on  distress 
for  rent,  which  were  on  plaintiff's  land,  and  one  of  the  con- 
ditions to  which  he  was  a  party  permitted  defendant  to  enter 
from  time  to  time  and  take  the  goods  away,  this  was  a  license 
by  the  plaintiff,  and  was  irrevocable,  because  coupled  with 
an  interest,  (z)  It  may  perhaps  be  inferred  from  the  cases 
and  dicta  on  this  subject,  that  as  real  rights  go  with  a  grant 
of  real  property  where  they  are  essential  to  its  proper  use,  so 


Seeante,  Tol.  i,p.  11,  n.  (a).  Dand  9.  Kinscote,  6  M.  &  W.  174; 

See  the  case  of  Slater  v,  Magraw,  Broom's  Legal  MazimSi  862,  2d  ed. 

12  Gill  &  J.  265,  cited  atUe,  vol.  i.  p.  {x)    Fomfret    v,    Ricroft,    1    Wmi. 

11, n.  (a);  I)e  Ridderv.  Schermerhorn,  Saund.  823,  n.  (6);  Uowton  v.  Frear- 

10  Barb.  638  ;  Brewsters  v.  Silence,  4  son,  8  T.  R.  50;  Collins  v.  Prentice,  16 

Seld.  207.    See  also  Erskine's  Listitute,  Conn.  89.    It  must  be  strictly  a  way  of 

b.  8,  tit.  8,  sec.  22.  necessity,  and  not  of  mere  convenience. 

(i0)-  Liford's  case,  11  Rep.  62;  Co.  Nichols  v.  Luce,  24  Pick.  102;  Allen  v. 

Lit.  56  a ;  Pomfret  v.  Ricrof t,  1  Wms.  Kincaid,  2  Fairf.  156 ;    Stui  vesant  v. 

Saund.  323,  n.  (6).      Wiiere  an  act  of  Woodruff,  1  N.  J.  134;  Trask  v.  Fatter^ 

parliament  empowered  a  railway  com-  son,  29  Me.  499.    The  right  of  way  ia 

pany  to  cross  tlie  line  of  another  com-  suspended  or  destroyed  wheneTer  the 

pany,  by  means  of  a  bridge,  it  was  held,  necessity  ceases.    Pierce  v  SoUeck,  18 

that  the  fi^s^mentioned  company  had  Conn.  821 ;  Holmes  v.  Goring,  2  Bing. 

consequently  the  riglit  of  placing  tern-  76.     Where  a  parcel  of  land  is  sold  for 

porary  scaffolding  on  the  land  l^lon^-  a  specific  purpose,  and  conveyed  with* 

mg  to  the  latter,  if  the  so  placing  it  out  reservation,  the  law  will  not  imply 

were  necessary  for  the  purpose  of  con-  in  favor  of  the  vendor  a  right  of  wav 

structing  the  bridge ;  for  ubi  aliquid  con-  of  necessity  over  or  through  such  land, 

ceditw,  eanceditur  et  id  sine  quo  re*  ipsa  inoonsiatent  with  the  object  of  the  pui^ 

esse  non  potest.    Claretice  Railway  Co.  chase.    Seeley  v.  Bishop,  19  Conn.  128. 

o.  Great  North  of  EngUnd  Railway  Co.  (v)  Williams  o.  Morris,  8  M.  &  W. 

18  M.  &  W.  706.      See  also  Hinchliffe  488. 

V.  Earl  of  Kinnoul,  6  Bing.  N.  C.  1;  (z)  Wood  v.  Manley,  11  A.  &  E.  81. 
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such  personal  rights,  or  even  personal  chattels,  would  go  with 
the  transfer  of  personal  property,  as  were  absolutely  necessaiy 
for  the  use  and  enjoyment  of  the  things  sold ;  for  it  might 
well  be  presumed  to  have  been  the  intention  and  under- 
standing of  the  parties  that  they  should  pass  together,  (a) 

And  we  should  be  even  inclined  to  say,  that  if  one 
*  685  sold  goods  on  his  land,  especially  *  under  seal,  and 

there  was  nothing  in  the  contract  or  the  circumstances 
to  show  that  the  buyer  was  to  come  into  possession  otherwise 
than  by  entering  upon  the  land  and  taking  them,  it  would  be 
presumed  that  this  was  intended,  and  that  the  sale  operated 
as  a  license  to  do  this  in  a  reasonable  time  and  a  reasonable 
way,  which  the  seller  could  not  revoke.  (6) 

Where  any  thing  is  to  be  done,  as  goods  to  be  delivered, 
or  the  like,  and  no  time  is  specified  in  the  contract,  it  is  then 
a  presumption  of  law  that  the  parties  intended  and  agreed 
that  the  thing  should  be  done  in  a  reasonable  time,  (c)  But 
what  is  a  reasonable  time  is  a  question  of  law  for  the 
court,  (rf)  They  will  consider  all  the  facts  and  circum- 
stances of  the  case  in  determining  this,  and  if  any  facts  bea^• 
ing  upon  this  point  are  in  question,  it  will  be  the  province  of 
the  jury  to  settle  those  facts,  although  the  influence  of  the 
facts  when  they  are  ascertained,  upon  the  question  of  reason- 
ableness, remains  to  be  determined  by  the  court.    In  general, 

(a)  If  one  grant  trees  growing  in  his  strong  proposition,  to  say  that  sudi  a 

wood,  the  grantee  may  enter  and  cut  license  can  he  Irrevocahle,  unless  it 

down  the  trees  and  carry  them  away,  amount  to  an  interest  in  land,  which 

Reniger  t;.  Fogossa,  Plowd.  16 ;  Lifoid's  must  therefore  be  conveyed  by  deed." 

case,   11  Rep.  52;   Shep.  Touch.  89.  Per  Parib«,  B.,  in  Williams  p.  Morris,  8 

By  a  grant  of  the  fish  in  a  pond,  a  right  M.  &  W.   488.    See  also   Gale   and 

of  coming  upon  the  banks  and  fishing  Whatley  on  Easements,  p.  18  et  sea, 

for  them  is  granted.    Reniger  o.  Fo-  (c)  Crocker  v.  The  Franklin  H.  it 

gossa,  Plowd.  16;  Shep.   Touch.  89;  F.  Man.  Co.  8  Sumner,  680;  Ellis  o. 

Lord  Darcy  v.  Askwilh,  Hob.  284.    A  Thompson,  8  M.  ft  W.  445 ;  Greaves  v, 

rector  may  enter  into  a  'Close  to  carry  Ashlin,  8  Camp.  426 ;  Sawyer  v.  Ham* 

away  the  tithes  over  the  usual  way,  as  matt,  15  Me.  40;  Howe  v.  Huntington, 

incident  to  his  right  Co  the  tithes.  Cobb  id.  850 ;  Atkinson  v.  Brown,  20  Me.  67. 

9.  Selby,  5  B.  ft  P.  466.  And  see  Atwood  9.  Emery,  cited  ante, 

{b)  Perhaps,  however,  it  would  be  p.  496,  note  (o). 

found  iifiicult  to  support  this  proposi-  (</)  Attwood  r.  Clark,  2  Greenl.  249 ; 

tion  in  its  full  extent,  unless  the  grant  Kingsley   v,     Wallace,    14    Me.   57 ; 

was  made  by  deed.    It  would  seem  Murry  v.  Smith,  1  Hawkes,  41.    For 

that  such  a  license,  in  order  to  be  irre-  certain   exceptions  to   this   rule,  see 

Tocable,  must  amount  to  a  grant  of  an  Howe  v.  Huntington,  16  Me.  850.    See 

interest  in  land,  which  can  only  be  by  also  Hill  9.  Hobart,  16  Me.  164. 
deed.    "  It  certainly  strikes  one  as  a 
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it  may  be  said,  that  questions  of  reasonableness,  otheir  than 
that  of  time,  are  questions  of  fact  for  the  jurjr. 


SECTION   IX. 

OF  THE  EFFECT  OF  CUSTOM  OB  TTSAQE. 

A  custom  which  may  be  regarded  as  appropriate  to  the 
contract  and  comprehended  by  it,  has  often  yeiy  great 
influence  in  the   construction   of    its   language,  (e)     The 

(«)  That  evidence  may  be  given  of  a  that  the  ridera  are  to  go  over  all  ob- 
CQstom  or  usage  ol  trade  to  aid  in  the  structions,  and  are  not  at  libertv  to  use 
coHBtruction  d  a  contract,  either  bj  a  gate.  See  Sleight  o.  Hartsnome,  2 
fixing  the  meaning  of  words  where  Johns.  681,  as  to  the  meaning  ol  "  sea- 
doubtM,  or  hy  giving  them  a  meaning  letter."  Astor  v.  Union  Ins.  Co.  7 
wholly  distinct  fiom  their  ordinary  and  Cowen,  202,  as  to  the  meaning  of 
popular  sense,  is  a  well  established  "  furs."  See  also  Haynes  v.  Holhday, 
doctrine.  Thus,  where  it  was  repre-  7  Bing.  587 ;  Read  v.  Granberrv,  8  Ired. 
sented  to  underwriters,  on  a  pc^icy  of  109 ;  Barton  v.  McKelway,  2  N.  J.  174  ; 
insurance,  that  the  ship  insured  was  to  Bobertson  v,  Jackson,  2  C.  B.  412; 
sail  "in  the  month  of  October,"  evi-  Moore  v.  Campbell,  10  Exch.  822,  26 
dence  was  admitted  to  show  that  the  £ng.  L.  &  E.  622 ;  Vail  v.  Rice,  1  Seld. 
expression  "  in  the  month  of  October,"  155.  So  in  the  case  of  a  contract  to 
was  well  understood  amongst  men  used  sell  "  mess  pork  of  Scott  &  Co.,"  evi« 
to  commercial  affairs  to  signify  some  dence  was  admitted  to  show  that  this 
time  between  the  25th  of  that  month  language  In  the  market  meant  pork 
and  the  Ist  or  2d  of  the  succeeding  manufactured  by  Scott  &  Co.  Powell  o. 
month.  Chaurand  v.  Angerstein,  Horton,  2  Bing.  N.  C.  688.  Where  a 
Peake,  N.  P.  43.  So,  also,  custom  or  contract  was  worded  thus :  **  Sold  18 
usage  may  be  admitted  to  show,  that  a  pockets  Kent  hops,  at  100s.,"  it  was 
"  whaling  voyage  "  includes  the  taking  permitted  to  be  shown  that  by  the 
of  sea^elephants,  on  the  beaches  of  isl-  usage  of  the  hop  trade,  a  contract  so 
ands  and  coasts,  as  well  as  whales,  worded  was  understood  to  mean  100s. 
Child  V.  Sun  Mutual  Ins.  Co.  8  Sandf.  per  cvrt.  and  not  per  pocket.  Spicer  v. 
26.  So  also  as  to  the  meaning  of  **  cot-  Cooper,  1  Q.  B.  424.  See  also  Bow- 
ton  in  bales."  Taylor  o.  Briggs,  2  C.  man  v.  Horsey,  2  Moody  &  R.  86.  So 
&  P.  525,  and  Out  water  v.  Nelson,  20  evidence  has  been  admitted  to  show 
Barb.  29,  as  to  the  phrase  "  on  freight."  that  "  rice  "  is  not  considered  as  com 
Evidence  may  also  be  admitted,  that  within  tlie  memorandum  of  a  policy  of 
the  word  "  days  "  in  a  bill  of  lading  insurance.  Scott  v.  Bourdillion,  o  B. 
means  working  days,  and  not  running  &  P.  218.  See  also  Clayton  r.  Qreg- 
days.  Cochran  i^.  Retberg,  8  Esp.  121.  son,  6  A.  &  E.  802,  as  to  the  meaning 
Evidence  may  also  be  ffiven  of  the  of  the  word  "level"  among  miners, 
mercantile  meaning  of  the  terms  Also  Cuthbert  r.  Cumming,  11  Exch. 
'  "  good  "  and  '*  fine,"  as  applied  to  bar-  405,  80  Eng.  L.  &  Eq.  604,  as  to  the 
lev.  Hutchison  v.  Bowker,  5  M.  &  W.  phrase  '*  Ml  and  complete  caftto." 
635;  Whitmore  v.  Coats,  14  Mo.  9.  And  see  Grant  p.  Maddox,  16  B£  & 
So  also  as  to  the  meaning  of  the  word  W.  787  ;  Brown  v.  Byrne,  8  Ellis  &  B. 
"  privilege,"  in  an  agreement  with  the  708,  26  Eng.  L.  &  Eq.  247.  So  as  to 
master  of  a  ship.  Birch  v.  Depeyster,  the  meaning  of  "  in  regular  turns  ol 
4  Camp.  885.  In  Evans  o.  Pratt,  8  loading,"  Liedemann  v.  Schultz,  14  C. 
Man.  &  G.  759,  evidence  was  admitted  B.  88,  24  Eng.  L.  &  Eq.  806.  Owing 
to  show  that  "  across  a  country,"  in  a  to  the  loose  and  inaccurate  manner  in 
memorandum  respecting  a  race,  means  which  policies  of  insurance  are  dnwQt 
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*  586  general  reason  of  *  this  is  obvious  enough.    If  partieB 

enter  into  a  contract,  by  virtue  whereof  something  is 

*  537   to  be  done  by  one  or  both,  and  this  *  thing  is  often 

done  in  their  neighborhood,  or  by  persons  of  like  occu- 
pation with  themselves,  and  is  always  done  in  a  certain  way, 
it  must  be  supposed  that  they  intended  it  should  be  done  in 
that  way.  The  reason  for  this  supposition  is  nearly  the 
same  as  that  for  supposing  that  the  common  language  which 
they  use  is  to  be  taken  in  its  common  meaning.  And  the 
rule  that  the  meaning  and  intent  of  the  parties  govern, 
wherever  this  is  possible,  comes  in  and  operates.  Hence  an 
established  custom  may  add  to  a  contract  stipulations  not  con- 
tained in  it ;  on  the  ground  that  the  parties  may  be  supposed 
to  have  had  these  stipulations  in  their  minds  as  a  part  of  their 
agreement,  when  they  put  upon  paper  or  expressed  in  words 
the  other  part  of  it.  (/)      So  custom    may  control   and 

a  class  of  cases  has  sprang  np,  almost  (/)  "  It   has   long   been    settled," 

peculiar  to  this  instrument,  in  which  says  Parke,  B.  in  Button  v.  Warren,  1 

evidence  is  admitted  of  usages  between  M.  &  W.  475,  "  that  in  commercial 

the  underwriters  and  the  assured,  affix-  transactions,  extrinsic  evidence  of  cus- 

ing  to  certain  words    and  clauses  a  torn  and  usage  is  admissible  to  annex 

known  and  definite  meaning.    Thus,  incidents  to  written  contract  in  matters 

in  Brough  v.  Wliitmore,  4  T.  R.  206,  with  respect  to  which  they  are  silent, 

on  evidence  of  the  practice  of  nier-  The  same  rule  has  also  been  applied  to 

chants  and  underwriters,  it  was  held,  contracts  in  other  transactions  of  life, 

tliat  provisions,  sent  out  in  a  ship  for  in  which  known  usages  have  been  estab> 

the  use  of  the  crew,  were  protected  by  lished  and  prevailed,  and  this  has  been 

a  policy  on    the   ship  and  furniture,  done  upon  the  principle  of  presumption 

Lord  Kenyon,  in  giving  judgment,  said :  that  in  such  transactions  the  parties  did 

"  I  remember  it  was  said  many  years  not  mean  to  express  in   writing  the 

ago,  that  if  Lombard  street  had  not  whole  of  the  contract  by  which  they 

given  a  construction  to  policies  of  in-  intended  to  be  bound,  but  a  contract 

surance,    a   declaration    on    a   policy  with  reference  to  those  known  usages." 

would  have  been  had  on  general  de-  Thus,  a   usage    among    printers  and 

murrer  ;  but  that  the  uniform  practice  booksellers,  that  a  printer,  contracting 

of    merchants  and    underwriters  had  to  print  a  certain  number  of  copies  of  a 

rendered  them  intelligible."    In  Colt  work,  is  not  at  liberty  to  prmt  from 

V,  Commercial  Ins.  Co.  7  Johns.  885,  the    same    types  while   standing   an 

evidence    was   received   of    a   usage  extra   number   for  his   own  disposal, 

among  underwriters  and  merchants  re-  is  admissible.    Williams  v.  Oilman,  8 

stricting  tlie  term  **  roots  "  in  the  mem-  Greenl.  276.    So,  where  bought  and 

orandum  of  a  policy  to  such  articles  sold  notes  were  g^ven  on  a  sale  of  to- 

as  were  in  their  nature  perishable,  and  bacoo,  in  an  action  for  tlie  price  of  the 

excluding  sarsaparilla.    See   also  Al-  tobacco,  it  was  permitted  to  be  shown, 

legre  9.  Maryland  Ins.  Co.  2  Gill  &  J.  that,  by  the  established  usage  of  the 

186  ;  B.  0.  6  Harris  k  J.  408 ;  Macy  v,  tobacco  trade,  all  sales  were  by  sample. 

Whaling  Ins.  Co.  9  Met.  854 ;  Eyre  o.  though  not  so  expressed  in  the  bought 

Marine  Ins.  Co.  5  Watts  &  S.  116 ;  1  and    sold   notes.    Syers    r.    Jonas,  2 

Dueron  Ins.  185;  Humphreys.  Dale,  Exch.     111.      See    also     Hodgson    e. 

7  Ellis  &  B.  265;  Cuthbert  v.  Cum-  Davies,  2  Camp.  580;  The  Queen  o. 

ming,  11  Exch.  405,  80  Eng.  L.  &  Eq.  Inhabitants  of  Stoke-upon-Trent,  6  Q. 

604.  B.  808;  Connor  v,  Bobinson,  2  HUJ» 
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vary  the  meaning  of  *  words ;  (jr)  giving  even  to  such  •  538 

words  as  those  of  number  a  sense  entirely  different 

(S.  C.)»  854 ;  Whittaker  v.  Mason,  2  Hoberts  r.  Barker,  1  Cromp.  &  M.  806 ; 
Bing.  N.  C.  3G9.  — Where  goods  are  Wilcox  v.  Wood,  9  Wend.  846.  — The 
consigned  to  an  agent  for  sale,  with  common  carrier  is  bound  to  deliver 
general  instructions  to  remit  the  pro-  goods  according  to  the  usage  of  the 
ceeds,  it  is  a  sufficient  compliance  with  business  in  which  he  is  engaged, 
such  instructions  if  the  agent  remit  bjr  Hyde  v.  Trent  and  Mersey  Nav.  Co.  5 
bill  of  excliange,  without  indorsing  or  T.  R.  889.  See  also  ante,  p.  187  et  aeq, 
guaranteeing  it,  provided  such  is  the  —  Before  an  "  incident  **  can  be  "  an- 
usage  at  the  agent's  place  of  business,  nezed  "  to  a  contract,  the  contract  it- 
Potter  V.  Morland,  8  Cush.  884.  See  self,  as  made,  must  be  proved.  Doe  v, 
Putnam  v.  TiUotson,  18  Met.  517.  But  Eason,  11  Ired.  668.  —  The  cases  we 
see  Gross  v.  Criss,  8  Gratt.  262.  —  The  have  been  noticing  are  those  in  which 
influence  of  local  cuttoma  is  particularly  the  custom  or  usage  of  trade  has  been 
manifest  in  the  cases  that  arise  between  brought  in  to  affect  the  conatructicn  of 
landlord  and  tenant.  "  The  common  written  instruments.  There  is  another 
law  does  so  little  to  prescribe  the  rela-  class  of  cases  in  which  the  usage  is  not 
live  duties  of  landlord  and  tenant,  since  brought  in  to  vary  the  construction  of 
it  leaves  the  latter  at  liberty  to  pursue  the  contract,  but  to  ''substitute  in 'the 
any  course  of  management  he  jneases,  particular  instance  a  rule  resulting  from 
provided  he  is  not  guilty  of  waste,  that  the  usage,  in  place  of  that  which  the 
It  is  by  no  means  surprising  that  the  law,  not  the  contract  of  the  parties, 
courts  should  have  been  favorably  in-  would  prescribe."  1  Duer  on  Ins.  200. 
clincd  to  the  introduction  of  those  reg-  Thus,  m  the  case  of  a  policy  of  insur- 
ulations  in  the  mode  of  cultivation,  ance,  if  the  risks  and  premium  are 
which  custom  and  usage  have  estab-  entire,  and  the  policy  has  once  at- 
lished  in  each  district  to  be  the  most  tached,  so  that  the  insurer  might  in 
beneficial  to  all  parties."  Per  Parke,  any  case  be  liable  for  a  total  loss,  the 
B.,  in  Hutton  v.  Warren,  1  M.  &  W.  law  entitles  him  to  retain  the  whole  of 
476 ;  Legh  v.  Hewitt,  4  East,  154.  In  the  premium.  By  particular  usages, 
Wigglesworth  v,  Dallison,  Doug.  201,  however,  the  insurer  may  in  such  cases 
the  tenant  was  allowed  an  away-going  be  obliged  to  return  a  part  of  the  pre- 
crop,  although  there  was  a  formiU  mium.  long  v.  Allan,  4  Doug.  276. 
lease  under  seal.  "  The  custom/'  Where  it  is  a  usage  of  the  underwriter 
says  Lord  Mansfield,  "does  not  alter  to  settle  according  to  the  adjustment 
or  contradict  the  agreement  in  the  of  general  average  in  a  foreign  port, 
lease,  it  only  superadds  a  right  which  such  usage  will  he  permitted  to  affect 
is  consequential  to  the  taking,  as  a  the  rights  of  the  parties,  although  the 
heriotmay  be  due  by  custom,  although  adjustment  in  the  foreign  port  is  differ* 
not  mentioned  in  the  grant  or  lease."  ent  from  what  it  would  have  been  at 
So  also  a  custom  to  remove  fixtures  the  home  port.  2  Phillips  on  Ins.  (8d 
may  be  incorporated  into  a  lease.  Van  ed.)  p.  168  el  teq. ;  Power  v.  Whitmore, 
Ness  V.  Packard,  2  Pet.  137.  "  Every  4  M.  &  S.  141.  See  also  Vallanoe  o 
demise  between  landlord  and  tenant,  in  Dewar,  1  Camp.  608.  —  In  Halsey  o 
respect  to  matters  in  which  the  parties  Brown,  8  Day,  846,  evidence  was  ad- 
are  silent,  may  be  fairly  open  to  expla-  mitted  of  a  custom  of  merchants  in 
nation  by  the  general  usage  and  custom  Connecticut  and  New  York,  that  the 
of  the  country,  or  of  the  district  where  fi^ight  of  numejf  received  by  tiie  master 
the  land  lies."  Per  Story,  J.,  id.  148.  is  his  perquisite,  and  that  he  is  to  be 
See  also  Senior  v.  Armytage,  Holt,  N.  personally  liable  on  the  contract,  and 
P.  197 ;  Webb  v.  Plummer,  2  B.  &  Aid.  not  the  owners  of  the  vessel.  This 
750;  Holding  v.  Pigott,  7  Bing.  465;  case  is  cited  and  approved  in  Benner 

[g)  Thus,  in  an  action  on  a  policy  of  16.  So,  also,  that  Mauritius  Is  con- 
insurance  on  a  voyage  "  to  any  port  in  sldered  as  an  East  India  Island,  ai- 
the  Baltic,"  evidence  was  admitted  to  though  treated  by  geographers  as  an 
prove,  that  in  mercantile  contracts  the  AfKcan  island.  Robertson  v.  Money, 
tkdf  of  Fuiland  is  considered  as  within  Ryan  &  M.  75 ;  Robertson  0.  Clarke,  1 
the  Baltic    Uhde  v.  Waltm,  8  Camp.  Bing.  446. 

[686] 


•  689                         THE  LAW  OF  CONTBACTS.  [PABT  XL 

*  639  from  that  which  they  commonly  bear,  •  and  which  in- 
deed by  the  rules  of  language,  and  in  ordinary  cases, 
would  be  expressed  by  another  word.  (A) 

V.  Bank  of  Colambia,  9  Wheat.  691.  endorfer  v.  Preeton,  4  How.  817.— In 
See  also  The  Paragon,  Ware,  822 ;  the  case  of  Pollock  v.  Stables,  12  Q.  B. 
Ougier  v.  Jennings,  1  Camp.  505,  n. ;  765,  It  was  hetd,  that  if  a  party  author- 
Barber  V.  Brace,  8  Conn.  9 ;  Stewart  v.  izes  a  broker  to  buy  shares  for  him  in 
Aberdein,  4  M.  &  W.  211 ;  M'Gregor  a  particular  market,  where  the  usage 
o.  Ins.  Co.  of  Penn.  1  Wash.  C.  C.  89 ;  is,  that  when  a  purchaser  does  not  pay 
Trott  V.  Wood,  1  Gallis.  448 ;  Cope  v,  for  his  shares  within  a  given  time,  the 
Dodd,  18  Penn.  St.  87;  Cutter  v.  vendor  giving  the  purchaser  notice, 
Powell,  6  T.  R.  820 ;  Raitt  v.  Mitchell,  may  sell,  and  charge  htm  with  the  dif- 
4  Camp.  146.  —  Where  bills  or  notes  ference ;  and  the  broker,  acting  under 
are  made  payable  at  certain  banks,  it  the  authority,  buys  at  such  market  in 
is  to  be  presumed  that  the  parties  in-  his  own  name ;  such  broker,  if  corn- 
tend  that  demand  shall  be  made  and  pelled  to  pay  a  difference  on  the  shares 
notice  given  according  to  the  usages  through  neglect  of  his  principal  to  sup- 
of  such  banks,  although  the  general  ply  funds,  may  sue  tiie  principal  for 
rules  of  the  law-merchant  may  be  money  paid  to  his  use.  And  it  is  not 
superseded  thereby.  Thus,  by  the  necessary,  in  such  action,  to  show  that 
usa^  of  the  banks  of  the  city  of  the  principal  knew  of  the  custom.  See 
Washington,  four  days'  grace  may  be  Bayliff'e  v.  Butterworth,  1  Exch.  425 ; 
allowed.  Demand  made  and  notice  Sutton  v.  Tatham,  10  A.  &  £.  27; 
given  in  accordance  with  such  usage  Mitchell  v.  Newhall,  15  M.  &  W.  808 ; 
will  be  binding  on  the  indorser,  even  Moon  v.  Guardians  of  Whitney  Union, 
when  igrnorant  of  the  usage.  Mills  v.  8  Bing.  N.  C.  814 ;  Stewart  v.  Aber> 
Bank  of  United  States,  11  Wheat.  481.  dein,  I  M.  &  W.  211.  And  oral  ert- 
See  also  Uenner  v.  Bank  of  Columbia,  dence  has  been  admitted  to  show  that, 
9  Wheat.  581 ;  Bank  of  Washington  v.  according  to  mercantile  usage,  a 
Triplet,  1  Pet.  25;  Adams  v.  Otter-  written  contract  to  deliver  60  tona 
back,  15  How.  589 ;  Chicopee  Bank  tf.  "  best  palm  oil,"  with  inferior  oil  if 
Eager,  9  Met.  588 ;  Planters  Bank  v.  any  at  a  fair  allowance,  is  satisfied  if 
Markham,  6  How.  Miss.  397 ;  Lincoln  the  oil  delivered  contains  a  substantial 
and  Kennebec  Bank  v.  Page.  9  Mass.  portion  of  "  best "  oil.  Lucas  o.  Bris- 
155 ;  Bank  of  Columbia  r.  Fitzhugh,  tow,  96  Eng.  C.  L.  907. 
1  Harris  &  G.  239 ;  Blanchard  v.  Hil-  (A)  Thus,  in  the  case  of  Smith  p. 
Hard,  11  Mass.  85.  In  the  case  of  the  Wilson,  8  B.  &  Ad.  728,  where  the 
Bridgeport  Bank  v.  Dyer,  19  Conn,  lessee  of  a  rabbit-warren  covenanted 
186,  the  Bridgeport  Bank  on  Monday,  to  leave  on  the  warren  10,000  rabbits, 
the  1st  of  June,  cashed  for  D  a  check  the  lessor  paying  for  them  £60  per 
drawn  on  the  Manhattan  Co.  in  New  thousand,  it  was  Ae/<f,  that  parol  evi- 
York  city.  On  Thursday  the  4th,  in  dence  was  admissible  to  show,  that  by 
accordance  with  the  established  usage  the  custom  of  the  country  wiiere  the 
of  the  Bridgeport  Bank,  it  was  sent  by  lease  was  made,  the  word  thousand,  as 
the  captain  of  a  steamboat  to  New  applied  to  rabbits,  denoted  one  hundred 
York.  In  an  action  brought  by  the  dozm,  or  twelve  hundred.  In  Hinton  v. 
Bridgeport  Bank  against  D,  as  in-  Locke,  6  Hill,  487,  Bronson,  J.,  said, 
dorser  of  such  check,  it  was  AeZd,  that  that  he  should  have  great  difficulty  in 
such  usage  was  sufficient  evidence  of  subscribing  to  this  case,  on  the  ground 
an  agreement  between  the  parties  not  that  the  custom  sought  to  be  incor* 
to  insist  upon  the  rule  of  law  regard-  porated  into  the  contract  was  *'  a  plain 
ing  the  transmission  of  checks.  See  contradiction  of  the  express  contract  of 
also  Kilgore  v.  Bulkley,  14  Conn,  the  parties."  But  the  usage  admitted 
868 ;  and  generally  as  to  the  usages  in  Hinton  v.  Locke,  and  sanctioned  by 
of  banks,  and  their  binding  force  Broruon,  J.,  seems  to  be  nearly  in  equal 
upon  parties,  Jones  v.  Falea,  4  Mass.  opposition  to  the  tenns  of  tlie  contract 
245;  Pierce  r.  Butler,  14  Mass.  808;  affected  by  it.  The  defendant,  in  thai 
City  Bank  v.  Cutter,  8  Pick.  414 ;  case,  bad  promised  to  pay  the  plaintiff^ 
Dorchester  and  Milton  Bank  o.  New  who  was  a  carpenter,  twelve  shillingii 
Eng.  Bank,  *  1  Cush.  177 ;  Bank  of  per  datf  for  every  man  employed  by  hiin 
Utica  V.  Smith,  18  Johns<  280;  Cook-  in  zepairing   the   delendant's   houss 
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This  influence  of  custom  was  first  admitted  in  reference  to 
mercantile  contracts.  And  indeed  almost  the  whole  of  the 
law-merchant,  if  it  has  not  grown  out  of  custom  sanctioned 
by  courts  and  thus  made  law,  has  been  very  greatly  modified 
in  that  way.  For  illustration  of  this,  we  may  refer  to  the 
law  of  bills  and  notes,  insurance,  and  contracts  of  shipping 
generally.  And  although  doubts  have  been  expressed 
whether  it  was  wise  *  or  safe  to  permit  express  con-  •  540 
tracts  to  be  controlled,  or,  if  not  controlled,  affected  by 
custom  in  the  degree  in  which  it  seems  now  to  be  established 
that  they  may  be ;  (i)  this  operation  of  custom  is  now  fixed 
by  law,  and  extended  to  a  vast  variety  of  contracts ;  and  in- 
deed to  all  to  which  its  privileges  properly  apply.  And 
qualified  and  guarded  as  it  is,  it  seems  to  be  no  more  than 
reasonable.  In  fact,  it  may  be  doubted  whether  a  large  por- 
tion of  the  common  law  of  England  and  of  this  country  rests 
upon  any  other  basis  than  that  of  custom.     The  theory  has 

Eyidence  was  held  admissible  to  show,  (t)  Per  Lord  Eldom,  in  Anderson  v, 
that  by  a  uniTersal  usage  among  car-  Pitcher,  2  B.  &  P.  168 ;  per  I^ord  Z>eii- 
penters,  ten  hoars'  labor  constituted  a  manf  Trueman  v.  Loder,  11  A.  &  £. 
dmf*B  work.  So  that  the  plaintiff  was  689,  G97;  Untton  0.  Warren,  1  M.  A 
entitled  to  charge  ofMoncf  one /burf A  day,  W.  466.  In  Rogers  p.  Mechanics  Ins. 
for  erery  twenty-four  hours  within  Co.  1  Story,  608,  606,  Mr.  Justice  Story 
which  the  men  worked  twelve  hours  uses  the  foUowing  language :  "  I  own 
and  one  half.  Broruon,  J.,  said :  myself  no  friend  to  the  indiscriminate 
"  Usage  can  never  be  set  up  in  contra-  admission  of  evidence  of  supposed 
Tention  of  the  contract ;  but  when  usages  and  customs  in  a  peculiar  trade 
there  is  nothing  in  the  agreement  to  and  business,  and  of  the  understanding 
exclude  the  inference,  the  parties  are  of  witnesses  relative  thereto,  whi(£ 
alwa3^  presumed  to  contract  in  refer-  has  been  in  former  times  so  freely  re 
ence  to  the  usage  or  custom'  which  sorted  to ;  but  which  is  now  subjected 
prevails  in  the  particular  trade  or  bust-  by  our  courts  to  more  exact  and  well- 
ness to  which  the  contract  relates ;  and  defined  restrictions.  Such  evidence 
the  usage  is  admissible  for  the  purpose  is  often,  very  often,  of  a  loose  and  in* 
of  ascertaining  with  greater  certainty  determinate  nature,  founded  upon  very 
what  was  intended  by  the  parties,  vague  and  imperfect  notions  of  the 
The  evidence  often  serves  to  explain  subject ;  and  therefore  it  should,  as  I 
or  give  the  true  meaning  of  some  word  think,  be  admitted  with  a  cautious  re- 
or  phrase  of  donbtfUl  import,  or  which  luctaoce  and  scrupulous  Jealousy,  as  it 
may  be  understood  in  more  than  one  may  shift  the  wnole  grounds  of  the 
sense,  according  to  the  subject-matter  ordinary  interpretation  of  policies  of 
to  which  it  is  applied.  Now  here,  the  insurance  and  other  contracts."  See 
plaintiff  was  to  be  paid  for  his  worlonen  also  remarks  of  the  same  learned  judges 
at  the  rate  of  twelve  shillings  Berdlay;  in  the  Schooner  Reeside,  2  Sumner, 
but  the  parties  have  not  told  us  by  667;  Honeo.  Mutual  Safety  Ins.  Co.  1 
their  condract  what  they  meant  by  a  Sandf .  187 ;  per  TUghman,  C.  J.,  in 
day's  work.  It  has  not  been  pretended  Stoever  v.  Whitman,  6  Binn.  419 ;  per 
that  it  necessarily  means  the  labor  of  Gilmm,  C.  J.,  in  Snowden  v.  Warder,  8 
twenpr-four  hours.  How  much,  then,  Rawle,  101 ;  Bolton  v.  Colder,  1  Wattib 
does  it  mean  ?  Evidence  of  the  usage  868. 
or  custom  was  let  in  to  answer  that 
quBstioa." 
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been  held,  that  the  actual  foundation  of  most  ancient  usages 
was  statute  law,  which  the  lapse  of  time  has  hidden  out  of 
sight.  This  is  not  very  probable  as  a  fact.  The  common  law 
is  every  day  adopting  as  rules  and  principles  the  mere  usages 
of  the  community,  or  of  those  classes  of  the  community 
who  are  most  conversant  with  the  matters  to  which  these 
rules  relate ;  and  it  is  certain  that  a  large  proportion  of  the 
existing  law  first  acquired  force  in  this  way.  At  all  events, 
even  as  to  all  law,  whether  common  or  statute,  that  rule 
must  be  admitted  which  is  as  sound  as  it  is  ancient,  and 
which  Lord  Coke  emphatically  declares:  optimuB  interpret 
Ugwnt  eansuettido.  (/) 

It  is  obvious  that  the  word  **  custom ''  is  used  in  many 
senses,  or  rather  that  it  embraces  very  many  different  degrees 
of  the  same  meaning.  By  it  may  be  understood,  either  that 
ancient  and  universal,  and  perfectly  established  custom, 
which  is  in  fact  law ;  or  only  a  manner  of  doing  some  partic- 
ular thing,  in  a  small  neighborhood,  or  by  a  small  class  of 
men,  for  a  few  years ;  or  any  measure  of  the  same 
•  541  kind  of  meaning  within  these  two  *  extremes.  Nor  is 
it  material  what  the  custom  is  in  this  respect,  provided 
it  falls  within  the  reason  of  the  rule  which  makes  it  a  part 
of  the  contract.  And  it  comes  within  this  reason  only  when 
it  is  Bofar  established,  and  so  far  known  to  the  parties,  that 
it  must  be  supposed  that  their  contract  was  made  in  reference 
to  it.  For  this  purpose,  the  custom  must  be  established  and 
not  casual,  uniform  and  not  varying,  general  and  not  per- 
sonal, and    known  to  the  parties,  (i)      But    the    degree 

( f')  2  Inst.  18.  the  osage  established  by  eridenoe  had 

Ik)  Usage  or  custom  mnst  be  ettofr-  existed  for  three  years,  Lord  Mansfield 

ItMhed.    Those  customs  which  can  be  said :  "  It  is  no  matter  if  the  usage  has 

incorporated   into    contracts,  on   the  only  been  for  a  year."    So,  a  usage  as 

ground  that  the  parties  must  have  con-  to  the  measurement  of  morus  muUioaulis 

tracted   in  reference   to   them,  differ  trees  has  been  incorporated  into  a  con- 

ftt>m  the  local  customs  of  the  common  tract,  although  the  trade  in  such  trees 

law  in  the  length  of  time  they  must  hare  has   existed   only  for  a  short   time, 

existed  to  be  valid.    "  The  true  test  of  Barton  v.  McKelvray,  2  N.  J.  165.    See 

a  commercial  usage  is  its  having  ex-  also  Dorchester  and  Milton  Bank  o. 

isted  a  sufRcient  length  of  time  to  have  New   England    Bank,    1    Cush.  177 ; 

become  generally  known,  and  to  war-  Taylor  v.  Briggs,  2  C.  &  P.  625.    But 

rant  a  presumption  that  contracts  are  see  Robertson  v.  Jackson,  2  C.  B.  412 ; 

made  in  reference  to  it."    Per  Curiam^  Singleton  v.  Billiard,   1    Strob.  208 ; 

in  Smith  o.  Wright,  1  Gaines,  48.    In  Lewis  o.  Marshall,  7  Man.  &  O.  729 ; 

Noble  0.  Kennoway,  Doug.  510,  where  Hayward  v.  Middleton,  8  MoCord,  121; 
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in  which  *  these  characteristics  must  belong  to  the  *  542 
custom,  will  depend  in  each  case  upon  its  peculiar 
circumstances.  Suppose  a  contract  to  be  entered  into  for  the 
making  of  an  article  which  has  not  been  made  until  within  a 
dozen  years,  and  only  by  a  dozen  persons.  Words  are  used 
in  this  contract,  and  their  meaning  is  uncertain ;  but  it  is 
proved  that  these  words  have  been  used  and  understood  in 
reference  to  this  article,  always,  by  all  who  have  ever  made 
it,  in  one  way,  and  that  both  parties  to  the  contract  knew 
this ;  then  this  custom  will  be  permitted  to  explain  and  inter- 
pret the  words  of  the  parties.  But  if  the  article  had  been 
made  a  hundred  years,  in  many  countries,  and  by  multitudes 
of  persons,  the  same  evidence  of  this  use  of  the  words,  by  a 
dozen  persons  for  a  dozen  years,  might  not  be  sufficient  to 
give  to  this  practice  all  the  force  of  custom.  Other  facts 
must  be  considered ;  as  how  far  the  meaning  sought  to  be 

Rapp  0.  Palmer,  8  WatU,  178.  —  Usage  to  loeal,  for  local  usages  cannot   be 

must  be  uniform.    It  most  constantlj  brought  in  to  aflTect  the  construction  of 

be  obsenred  in  the  same  manner.    In  written  instruments,  unless  the  knowl- 

Wood  V,  Wood,  1  C.  &  P.  59,  a  usage  edge  of  the  parties  is  found.    Bartlett 

was  attempted  to  be  shown  relative  to  v.  Fentland,  10  B.  &  C  760, 770 ;  Gabay 

the  return  of  cloths  sent  for  inspection,  v.  Lloyd,  8  id.  798 ;  Scott  v.  Irving,  1 

Some  of  the  witnesses  spoke  of  three  I).  &  Ad.  605 ;  Stevens  v.  Reeves,  9 

days  as  the  time  within  which  the  Pick.  198 ;  Clayton  v,  Gregson,  5  A.  & 

buyer  was  to  say  whether  he  would  £.  802.    A  usage,  however,  may  be 

buy  them  or  not ;  others  spoke  of  a  local  in  the  sense  of  being  confined  to 

week,  and  one  of  a  month,  as  the  time,  a   particular  port   or  place,  and   yet 

The  judge  instructed  the  jury,  that  general  in  reference  to  the  persons  en- 

•Qcfa  a  usage,  to  be  bhoding,  must  be  gaged  in  the  trade  in  tiuestion.   Baxter 

uniform,  and   that   the  usage  proved  v.  Letand,  1  Blatchf.  0.  C.  526.  Where 

was  not  so.    The  jury  found  accord-  a  usage  between  insurers  and  insured 

ingly.    Tlie  usage  must  not  be  fluct-  is  offered  in  evidence,  it  must  be  the 

Hating   and    dependent    upon    price,  usage  of  the  port  where  the  policy  is 

Lawrence  v,  M  Gregor,  Wright,  198.  eff^'ted.    Rogers   v.   Mechanics    Ins. 

The  observance  of  the  usage  must  not  Co.  1  Stonr,  607 ;  Child  v.  Sun  Mutual 

be  occasional.    The  Paragon,   Ware,  Ins.  Co.  8  oandf .  26.  —  The  usage  must 

822 ;  Rnshforth  v.  Hadileld,  7  East,  be  ffeneral  as  opposed  to  partial^  or  per- 

22i.    See  also  TroU  v.  Wood,  1  GaUis.  sorial.    Where  it  has  reference  to  the 

448 ;  Martin  v.  Delaware  Ins.  Co.  2  commercial  meaning  of  a  word,  or  to  a 

Wash*  C.  C.  254 ;  Rapp  v.  Palmer,  8  usage  of  trade  proper,  that  is,  to  a  par^ 

Watts,  178.    Single  isolated  instances,  ticular  manner  of   doing  a  thing,  it 

imaccompanied  with  proof  of  general  must  be  general  among  all  those  mer- 

naage  will  be  insufficient  to  establish  a  chants,  in  the  same  country,  by  whom 

cnatom.    Cope  v,  Dodd,  18  Penn.  St.  the  word  is  used,  or  who  are  engaged 

88 ;  United  Slates  v.  Bochanan,  8  How.  in  the  trade  in   question.    Martin  v. 

88, 102.  — Usage  must  be  ffeneral.    In  Delaware  Ins.  Co.  2  Wash.  C.  C.  254; 

order  that  a  custom  may  be  incor^  Trott  v.  Wood,  1  Qallis.  448 ;  Macy  o. 

porated  into  an  agreement,  by  foroe  of  Whaling  Ins.  Co.  9  Met.  854,  866 ; 

Its  existence,  it  must  be  shown  to  be  Wood  v.  Wood,  1  C.  ft  P.  59.    See 

ao   general,    that   a   presumption   of  also  as  to  the  necessity  that  evidence 

knowledge  on  the  part  of  the  parties  to  establish  usage  must  be  definite  and 

arises,    it  must  be  ysnsro/  as  opposed  certain,  Oehricks  v.  Ford,  28  Uow.  49. 
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ptit  on  the  words  departs  from  their  common  meaning  as 
given  by  the  dictionary,  or  by  general  use,  and  whether 
other  makers  of  this  article  used  these  words  in  yarioua 
senses,  or  used  other  words  to  express  the  alleged  meaning. 
Because  the  main  question  is  always  this :  Can  it  be  said 
that  both  parties  inu$t  have  used  these  words  in  this  sense, 
and  that  each  party  had  good  reason  to  believe  that  the  other 
party  so  understood  them  ? 

Nor  is  it  necessary  that  the  word  sought  to  be  interpreted 
by  custom  should  be,  of  itself,  ambiguous.  (0  For  not  only 
will  custom  explain  an  ambiguity,  but  will  change  the  sense 
of  a  word  from  one  which  it  bears  almost  universally ^  to 
another  which  is  entirely  different.  Thus,  words  of  number 
are  of  all  others  least  ambiguous ;  but,  as  we  have 
*  548  seen,  custom  will  *  interpret  one  thousand  to  mean 
one  hundred  dozen,  or  twelve  hundred,  (m)  And  so 
usage  has  been  permitted  to  show,  that  the  word  '*  bale  " 
means,  in  a  certain  trade,  not  an  ordinary  bale,  but  a  pack- 
age of  a  peculiar  description,  (n) 

Custom  and  usage  are  very  often  spoken  of  as  if  they 
were  the  same  thing.  But  this  is  a  mistake.  Custom  is  the 
thing  to  be  proved,  and  usage  is  the  evidence  of  the  cus- 
tom, (o)    Whether  a  custom  exists  is  a  question  of  fact,  (p) 

(/)  See  ante  J  p.  589,  n.  (A).    Where  was  measured  to  the  top  of  the'  ripe 

words  or  clauses  mre  doubtAil  in  their  wood,  rejecting  the  green  immature 

meaning,  much  slighter  evidence  of  top.     See  also   Mozon   o.  Atkins,   S 

usage  will  suffice  to  fix  and  determine  Camp.  200. 

their  meaning.    1  Duer  on  Ins.  264.  (m)  See  ante,  p.  689,  n.  (h). 

Where  goods  on  board  a  vessel  are  in-  in)  Gorrissen  v.  Perrin,  2  C.  B.  (w.  8.) 

sured  "  until   discharged   and   safely  681.    See  also  Jones  p.  Clarke,  2  H.  ft 

landed,"  a  resort  to  usage  seems  neces-  N.  726. 

sary  to  fix  the  meaning  of  the  clause  (o)  Per  Bafflejf^  J.,  in  Kead  v.  Rann, 

"until  discharged  and  safely  landed,"  10  B.  k  C.  4^. 

the  mode  of  discharge  being  dependent  {p)  The  custom  must  be  established 

upon  the  usual  course  of  the  trade,  and  by  the  evidence  of  witnesses  who  speak 

hence  slighter  evidence    will   be   re-  directly  to  the  fact  of  the  existence  of 

quired.    Noble  v.  Kennoway,    Doug,  the  custom.    In  Lewis  r.  Marshall,  7 

610.    Such  is  also  the  case  where  the  Man.  ft  Q.  729,  evidence  was  ollbred  to 

usage  of  the  port  of  departure  is  fol-  show   that   the   terms  "  cargo "  and 

lowed  in  taking  in  the  cargo  of  a  ship.  "  freight "  would  be  considered  toeom- 

Kingston  v,  i&ibbs,  1  Camp.  608,  n.  prise  steerage  passengers  and  the  net 

See  also  Barton  v.  McKelway,  2  N.  J.  profit  arising  from  their  passage^money. 

166.    This  was  an  action  on  a  contract  Tindal,  C.  J.,  said :  **  The  character 

to  deliver  a  number  of  monu  miikieaWts  and  description  of  evidence  admiwible 

trees,  of  "  not  less  than  one  foot  high."  for  that  purpose,  is  the  fact  of  a  general 

It  was  held,  that  it  might  be  shown,  usage  and  practice  prevailing  in  the 

that  by  the  universal  usage  and  custom  particular  trade  or  business,  not  the 

cf  all  dealers  in  that  article,  the  length  judgment  or  opinion  of  the 
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But  in  the  proof  of  this  fact  questions  of  law  of  two  kinds 
may  arise.  One,  whether  the  evidence  is  admissible,  which 
is  to  be  settled  by  the  common  principles  of  the  law  of  evi- 
dence. The  other,  whether  the  facts  stated  are  legally  suffi- 
cient to  proYC  a  custom.  If  one  man  testified  that  he  had 
done  a  certain  thing  once,  and  had  heard  that  his  neighbor 
bad  done  it  once,  this  evidence  WQuld  not  be  given  to  the 
jury  for  them  to  draw  from  it  the  inference  of  custom  if 
they  saw  fit,  because  it  would  be  legally  insufficient.  But 
if  many  men  testified  to  a  uniform  usage  within  their  knowl- 
edge, and  were  uncontradicted,  the  court  would  say  whether 
this  usage  was  sufficient  in  quantity  and  quality  to  estab- 
lish a  custom,  and  if  they  deemed  it  to  be  so,  *  would  *  544 
instruct  the  jury,  that,  if  they  believed  the  witnesses, 
the  custom  was  proved.  The  cases  on  this  subject  are  numer- 
ous. But  no  definite  rule  as  to  the  proof  of  custom  can  be 
drawn  from  them,  other  than  that  derivable  from  the  reason 
on  which  the  legal  operation  of  custom  rests ;  namely,  that 
the  parties  must  be  supposed  to  have  contracted  with  refer- 
ence to  it. 

As  a  general  rule,  the  knowledge  of  a  custom  must  be 
brought  home  to  a  party  who  is  to  be  affected  by  it.  But  if 
it  be  shown  that  the  custom  is  ancient,  very  general  and  well 
known,  it  will  often  be  a  presumption  of  law  that  the  party 
had  knowledge  of  it ;  Qq)  although,  if  the  custom  appeared 

for  the  contract  may  be  safely  and  Wash.  C.  C.  7 ;  Rogers  v.  Mechanics 

correctly  interpreted  with  reference  to  Ins.  Co.  1  Story,  603,  607.    Although 

the  fact  of  usage ;  as  it  may  be  pre-  a  witness  testifies  generally  to  the  fact 

sumed  that  such  fact  is  known  to  the  of  the  usage,  yet  if  he  is  unable  to 

contracting  parties,  and  that  they  con-  state  a  particular  instance  of  the  ob- 

tract  in  conlormity  thereto.    But  the  servance  of  the  usage,  his  eridence 

judgment  or  opinion  of  the  witnesses  should  be  rejected,    ret  Lord  ManB- 

called,  affords  no  safe  guide  for  inter-  JiM,  in  Syers  v.  Bridge,  Doug.  &B0 ;  1 

pretation,  as  such  judgment  or  opinion  Duer  on  Ins.  188.    See  Vail  v.  Rice, 

IS  confined  to  their  own  knowledge."  1  Seld.  165.    On  the  other  hand,  par- 

"  The  custom  of  merchants  or  mercan-  ticular  instances  in  which  a  certain 

tile  usage  does  not  depend  upon  the  meaning   has    been    given  to  certain 

priTate  opinions  of  merchants  as  to  words,  or  a  certain  course  followed,  are 

what  the  Uw  is,  or  eren  npon  their  of  no  avail  in  establishing  a  custom, 

<minions  publicly  expressed, — but  upon  when  unaccompanied  by  evidence  di- 

their  aett"    Per    Walworth,  Ch.,    in  rect  to  the  fact   of  usage.    Cope  v. 

Allen  p.  Merchants  Bank,  22  Wend.  Dodd,  18   Penn.    St.    88;   Duvall  v. 

222.    See  fidie  v.  East  India  Co.  2  Farmers  Bank  of  Maryland,  9  OiU  & 

Burr.   1228;  Syers  r.  Bridge,  Doug.  J.  81. 

£27,  680 ;  Crofts  o.  Marshall,  7  C.  ft  P.        {tf)  Where  a  custom  is  found  to  be 

697 ;  Winthrop  o.  Union  Ins.  Co.  2  general  and  notorious,  and  to  hare  the 

[691] 


*  544  THE  IJLW  07  OOirrBAGXS.  [PABT  IL 

to  be  more  recent,  and  less  generally  known,  it  might  be 
necessary  to  establish  by  independent  proof  the  knowledge 
of  this  custom  by  the  party,  (r)  And  one  of  the  most  com- 
mon grounds  for  inferring  knowledge  in  the  parties,  is  the 
fact  of  their  previous  similar  dealings  with  each  other.  («) 

The  custom  might  be  so  perfectly  ascertained  and 
*  545   *  universal,  that  the  party's  actual  ignorance  could 

not  be  given  in  proof,  nor  assist  him  in  resisting  a  ciis* 
torn.  If  one  sold  goods,  and  the  buyer  being  sued  for  the 
price,  defended  on  the  ground  of  a  custom  of  three  months' 
credit,  the  juiy  might  be  instructed  that  the  defence  was  not 
made  out,  unless  they  could  not  only  infer  from  the  evidence 
the  existence  of  the  custom,  but  a  knowledge  of  it  by  the 
plaintiJBF.     But  if  the  buyer  had  given  a  negotiable  note  at 

other  requisites  of  a  Talid  custom,  it  is  See  also  SteTeos  o.  KeeTes,  9  Pick. 
1  conclusion  of  law  that  the  parties  198;  Uinton  v.  Locke,  6  Hill,  439; 
must  have  contracted  with  reference  to  Deehler  v.  Beers,  82  HL  68.  But  see 
it,  and  their  knowledge  is  conclusiTely  Winsor  v.  Dillawav,  4  Met.  221. 
presumed.  In  Clayton  v.  Gre{?8on,  5  ■  (r)  Clayton  v.  6regson,  6  A.  &  E. 
A.  &  K.  802,  an  arhitrator  found,  that  802;  Scott  v,  Irring,  1  B.  &  Ad.  605; 
according  to  the  custom  and  under-  Stevens  v.  Reeves,  9  Pick.  198 ;  Stewart 
standing  of  miners  throughout  a  certain  v.  Aberdein.  4  M.  &  W.  211 ;  Goodnow 
district,  the  words  "  level,"  "  deeper  r.  Parsons,  86  Vt.  46. 
than,"  and  "below,"  in  a  lease,  had  {»)  As  that  one  of  the  parties  was 
certain  meanings,  which  were  in  ifavor  accustomed  to  effect  insurance  at  a  cer- 
of  one  of  the  parties  to  the  suit.  Some  tain  place  or  with  a  certain  company, 
of  the  parties  to  the  lease  did  not  live  Gabay  9.  Lloyd.  8  B.  &  C.  798 ;  Bart- 
within  the  district  UM,  that  the  ex-  lett  v,  Pentland,  10  B.  &  C.  760 ; 
istence  of  the  custom  stated,  within  Palmer  v.  Blackburn,  1  Bing.  61.  Or 
such  district,  did  not  raise  a  conclusion  that  parties  were  accustomed  to  trans- 
of  law  that  the  covenanting  parties  act  business  at  a  certain  bank.  Bridge- 
used  the  terms  according  to  such  cus-  port  Bank  v.  Dyer,  19  Conn.  186.  Or 
torn,  but  was  only  evidence  from  which  that  the  parties  reside  at  the  place 
a  jurv  might  draw  that  concluoion.  where  the  usage  exists.  Bartlett  v, 
LittieJale,  J.,  said:  "If  the  arbitrator  Pentland,  10  B.  &  C.  760;  Clayton  o. 
had  followed  the  words  of  the  order,  Gregson,  5  A.  &  E.  808 ;  Stevens  v, 
and  found  that  tiie  word '  level '  (which  Reeves,  9  Pick.  198.  Evidence  may 
is  capable  of  many  different  meanings),  be  given  of  former  transactions  between 
meant, '  according  to  the  custom  and  the  same  parties  for  the  purpose  of  ex- 
understanding  of  miners '  so  and  so ;  plaining  the  meaning  of  the  terms  used 
Judgment  might  have  been  given  for  m  a  written  contract.  Bourne  v.  Gat- 
the  defendant ;  there  would  have  been  liff,  11  Clark  &  F.  45,  70.  But  see 
a  result  in  law  in  his  favor.  But  the  Ford  v.  Yates,  2  Man.  ft  G.  649,  where 
fiuding  is  limited  to  a  particular  dis-  evidence  was  rejected,  that  by  the 
trict ;  which  is  as  much  as  to  say  that  usual  course  of  dealing  between  the 
the  word  which  has  a  particular  sig-  parties,  hops  were  sold  on  a  credit  of 
nification  in  this  district  may  mean  six  months.  The  written  contract  was 
differently  in  others ;  and  if  that  be  so,  silent  upon  the  subject.  Previous  deal- 
it  cannot  follow  as  an  inference  of  law,  ings  of  parties  are  admissible,  to  give  a 
that  in  the  present  contract  it  was  more  extended  lien  than  that  given  by 
used  in  the  sense  pointed  out.  It  the  common  law.  Rushforth  v.  Had- 
ought  therefbre  to  be  shown,  as  a  mat-  field,  7  £^t,  224.  See  Loring  o.  Our 
ter  of  fact,  that  the  parties  so  used  it"  ney,  5  Pick.  16. 
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three  months,  no  ignorance  of  the  seller  would  enable  him  to 
demand  payment  without  grace,  even  where  the  days  of 
grace  were  not  given  by  statute.  In  such  a  case,  the  reason 
of  the  law  of  custom  —  that  the  parties  contracted  with  ref- 
erence to  it — seems  to  be  lost  sight  of.  But  in  fact  the 
custom  in  such  a  case  has  the  force  of  law  ;  (t)  an  ignorance 
of  which  cannot  be  supposed,  and,  if  it  be  proved,  it  neither 
excuses  any  one,  nor  enlarges  his  rights. 

No  custom  can  be  proved,  or  permitted  to  influence  the 
construction  of  a  contract,  or  vary  the  rights  of  parties,  if 
the  custom  itself  be  illegal.  For  this  would  be  to  permit 
parties  to  break  the  law  because  others  had  broken  it; 
aud  then  to  found  their  rights  upon  their  own  wrong- 
doing,  (u) 

Neither  would  courts  sanction  a  custom,  by  permitting  its 
operation  upon  the  rights  of  parties,,  which  was  in  itself 
whoUy  unreasonable.  (»)  In  relation  to  a  law,  prop- 
erly enacted,  this  *  inquiry  cannot  be  made  in  a  coun-  *  546 
try  where  the  judicial  and  the  legislative  powers  are 
properly  separated.  But  in  reference  to  custom,  which  is  a 
qtuMi  law,  and  has  often  the  effect  of  law,  but  has  not  its 
obligatory  power  over  the  court,  the  character  of  the  cus-  . 

{t)  It  may,  howeTer,  be  superseded  windows  at  the  price  agreed  od  for 

by  a  custom  allowinff  four  days'  grace,  work  and  materials,  is  unreasonable 

Milis  V.  Bank  of  United  States,   11  and  void.   Jordan  v.  Meredith,  8  Yeates, 

Wheat.  481;  Cookendeiier  v.  Preston,  818.     See  also  Thomas  v.  GraTea,  1 

4  How.  817.  Const.  R.  808 ;  Spear  v.  Newell,  cited 

{u\  See  1  Duer  on  Ins.  272.    Also  in  Burton  v.  Blin,  28  Vt.  159 ;  Bryant 

Wallace  v,  Fouche,  27  Miss.  266.  v.  Commonwealth  Ins.  Co.  6  Pick.  181. 

{v)  A  usage  among  the  owners  of  For  instances  in  which  usages  have 
Tessels  at  particular  ports,  to  pay  bills  been  held  reasonable,  see  Clark  v, 
drawn  by  masters  for  supplies  fur-  Baker,  11  Met.  186;  Thomas  v.  O'Hara, 
nished  to  their  vessels  in  foreign  ports,  1  Const.  R.  808 ;  Williams  v.  Oilman, 
cannot  bind  tliem  as  acceptors  of  such  8  Greenl.  276 ;  Bridgeport  Bank  v. 
bills.  "A  usage,  to  be  legal,  must  be  Dyer,  19  Conn.  186;  Connor  v.  Rob- 
reasonable  as  well  as  convenient;  and  inson,  2  Hill  (S.  C),  854;  Cuthbert  v. 
that  usage  cannot  be  reasonable  which  Cumming,  11  Exch.  405,  80  £ng.  L. 
puta  at  hazani  the  property  of  the  &  Kq.  604.  Whether  a  usage  is  rea- 
owners  at  the  pleasure  of  the  master,  sonable  would  seem  to  be  a  question 
by  making  them  responsible  as  accept-  of  law.  1  Duer  on  Ins.  269.  See  re- 
ors  on  bills  drawn  by  him,  and  which  marks  of  TtWo/,  C.  J.,  in  Bottomley  v, 
have  been  negotiated  on  the  as8ump>  Forbes,  5  Bing.  N.  C.  127.  And  see 
tion  that  the  funds  were  needed  for  Bowen  v.  Stoddard,  10  Met  875.  The 
supplies  or  repairs;  and  no  evil  can  question  of  the  reasonableness  of  a 
flow  from  rejecting  such  a  usage."  usage  was  left  to  the  jury  by  Lord  El- 
Per  Hubbard,  J.,  in  Bowen  v.  Stoddard,  don,  in  Ougier  v.  Jennings,  - 1  Camp 
10  Met.  876.  So  a  usage  among  plas-  605,  note  (a). 
terers,  to  charge  half  the  nze  of  the 
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torn  will  be  considered ;  and  if  it  be  altogether  foolish,  or 
mischievous,  the  coiirt  will  not  regard  it ;  and  if  a  contract 
exist  which  only  such  a  custom  oan  give  effect  to,  the  con- 
tract itself  will  be  declared  void. 

Lastly,  it  must  be  remembered  that  no  custom,  however 
universal,  or  old,  or  known,  unless  it  has  actually  passed  into 
law,  has  any  force  over  parties  against  their  will.  Hence,  in 
the  interpretation  of  contracts,  it  is  an  established  rule,  that 
no  custom  can  be  admitted  which  the  parties  have  seen  fit 
expressly  to  exclude,  (tv^  Thus,  to  refer  again  to  the  cus- 
tom af  allowing  grace  on  bills  and  notes  on  time,  there  is  no 
doubt  that  the  parties  may  agree  to  waive  this ;  and  even 
the  statutes  which  have  made  this  custom  law  permit  this 
waiver.  And  not  only  is  a  custom  inadmissible  which  the 
parties  have  expressly  excluded,  but  it  is  equally  so  if  the 
parties  have  excluded  it  by  a  necessary  implication ;  as  by 
providing  that  the  thing  which  the  custom  affects  shall  be 
done  in  a  different  way.  For  a  custom  can  no  more  be  set  up 
against  the  clear  intention  of  the  parties  than  against  their 
express  agreement ;  and  no  usage  can  be  incorporated  into 
a  contract,  which  is  inconsistent  with  the  terms  of  the  con- 
tract, (a?) 

iw)  Knox  V.  The  Nioetta,  Crabbe,  qualified,  and  some  tecbnical,  accord- 

684.    See  infra,  n.  (x).  ing  to  the  subject-matter  to  which  they 

(x)  In  the  case  of  the  Bchooner  Ree-  are  applied.  Bat  I  apprehend  that  it 
aide,  2  Sumner,  667,  it  was  attempted  can  never  be  proper  to  resort  to  anj 
to  Tary  the  common  bill  at  lading,  by  usage  or  custom  to  control  or  vary  the 
which  goods  were  to  be  delivered  in  positive  stipulations  in  a  written  con- 
good  order  and  condition,  the  danger  of  tract,  and,  a  fortiori,  not  in  order  to 
ikt  aea*  onijf  exeented,  by  establishing  a  contradict  them.  An  express  contract 
custom,  that  tne  owners  of  packet  of  the  parties  is  always  admissible,  to 
Tessels  between  New  York  and  Boston  supersede,  or  vary,  or  control,  a  usage 
should  be  liable  only  for  damage  to  or  custom ;  for  the  latter  may  always 
goods  occasioned  by  their  own  neg-  be  waived  at  the  will  of  the  parties, 
lect  But,  per  Storif,  J.,  "  the  true  and  But  a  written  and  express  contract 
appropriate  office  of  a  usage  or  custom  cannot  be  controlled,  or  varied,  or  con- 
is,  to  interpret  the  otherwise  indeter-  tradicted,  by  a  usage  or  custom ;  for 
minate  intentions  of  parties,  and  to  as*  that  would  not  only  be  to  admit  parol 
certain  the  nature  and  extent  of  their  evidence  to  control,  vary,  or  contra- 
contracts,  arising  not  ftom  express  diet  written  contracts,  but  it  would  be 
stipulations,  but  from  mere  implica-  to  allow  mere  presumptions  and  impli- 
tions  and  presumptions,  and  acts  of  a  cations,  properly  arising  in  the  ah- 
doubtful  or  equivocal  character.  It  sence  of  any  positive  expressions  of 
may  also  be  admitted  to  ascertain  the  intention,  to  control,  vary,  or  contra- 
true  meaning  of  a  particular  word,  or  diet  the  most  formal  and  deliberate 
of  particular  words,  in  a  given  instni^  written  declarations  of  the  parties." 
ment,  wlien  the  word  or  words  have  See  Blackett  v.  Royal  Exch.  Ass.  Co.  2 
various  senses,  some  common,  some  Cromp.  A  J.  244;  Hall  v.  Janson,  i 
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*  Where  the  terms  of  a  contract  are  plain,  usage,  *  547 
even  under  that  very  contract,  cannot  be  permitted  to 
affect  materially  the  construction  to  be  placed  upon  it ;  but 
when  ifc  is  ambiguous,  usage  for  a  long  time  may  influence 
the  judgment  of  the  court,  by  showing  how  it  was  under- 
stood  by  the  original  parties  to  it.  (y) 


SECTION  X. 

0F    THB  ADMI8SIBILXT7   OF    EXTRIKSIO    JSVIDENCB   IK    THA 
IKTEBPRBTATIOK  OP  WMTTBN  CO]<rrBAGTS. 

It  is  very  common  for  parties  to  offer  evidence  external  to 
the  contract,  in  aid  of  the  interpretation  of  its  lan- 
guage. The  *  general  rule  is,  that  such  evidence  can-  *  548 
not  be  admitted  to  contradict  or  vary  the  terms  of  a 
valid  written  contract;  or,  as  the  rule  is  expressed  by 
writers  on  the  Scotch  law,  ^^  writing  cannot  be  cut  down 
or  taken  away  by  the  testimony  of  witnesses.'*  («)    There 

Ellit  &  B.  500 ;  Foley  v.  Mason,  6  Md.  ceive  from  the  landlord  or  incoming 
87 ;  Hinton  v.  Locke,  6  Hill,  487 ;  tenant  a  reasonable  allowance  for  seeds 
Grant  v,  Maddox,  15  M.  &  W.  787 ;  and  labor  bestowed  on  the  arable  land 
Tates  V.  Pym,  6  Taunt.  446 ;  Keener  in  the  last  year  of  the  tenancy,  and  is 
9.  Bank  of  United  States,  2  Barr,  237 ;  bound  to  leave  the  manure  for  the  land- 
M'Gregor  v.  Ins.  Co.  of  Penn.  1  Wash,  lord,  if  he  will  purchase  it,  —  is  not 
C.  C.  89 ;  Sweet  v.  Jenkins,  1  R.  I.  excluded  by  a  stipulation  in  the  lease 
147;  Linsley  &.  Lovely,  26  Vt.  128;  under  which  he  holds,  that  he  will 
Bliven  v.  N.  E.  Screw  Co.  28  How.  consume  three-fourths  of  the  hay  and 
420 ;  Fay  v,  Stnwn,  82  HI.  295.  A  straw  on  the  farm,  and  spread  the  ma- 
custom,  that  a  tenant  on  quitting  shall  nure  arising  therefrom,  and  leave  such 
leave  the  manure  to  be  expended  of  it  as  shaS  not  be  so  spread  on  the 
upon  the  land,  he  being  entitled  to  be  land  for  the  use  of  the  landlord,  on  re* 
paid  for  the  same,*  is  excluded  by  an  ceiving  a  reasonable  price  for  it.  Hut- 
exprese  stipulation  in  the  lease  that  ton  v.  Warren,  1  M.  &  W.  466.  See 
the  tenant  "  should  not  sell  or  take  away  also  Senior  v.  Army tage.  Holt,  N.  P. 
any  of  the  manure."  The  tenant  is  197;  Syent  9.  Jonas,  2  Exch.  111.  If 
not  entitled  to  recover  the  value  of  the  the  legislature  has  given  to  a  particu- 
manure  so  lef  c.  "It  is  altogether  idle,"  lar  word  denoting  quantity  a  definite 
said  Lord  Lyndhunt^  C  B.,  **  to  provide  meaning,  no  evidence  of  usage  can 
for  one  part  of  that  which  was  suffi-  be  g^ven  to  sliow  that  it  is  used  in  a 
dentlf  provided  for  by  the  custom,  different  sense.  Smith  v,  Wilson,  8 
unless  it  was  intended  to  exclude  the  B.  &  Ad.  728.  See  Helm  v.  Bryant, 
other  part."  Roberts  v.  Barker,  1  11  B.  Mon.  64;  and  note  to  Wifi- 
Cromp.  &  M.  808.  See  alio  Webb  glesworth  v,  Dallison,  1  Smith's  Lead. 
V.  Plummer,  2  B.  &  Aid.  746.    A  cus-  Cas.  808,  b. 

torn  of  the   country,  by  which    the  {y)  Boldero   v.  East   India  Co.  26 

tenant  of    a  farm,  cultivating  it  ac-  Beav.  816. 

eording  to   the  course  of   good   bus-  (z)  Tait  on  Ev.  826.    See  ftirthet 

bttodry,  is  entitled  fm  quitting  to  re-  Herring  v.  Boston  Iron  Co.  1  Gray 
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are  many  reasons  for  this  rule.  One  is,  the  general  prefei- 
ence  of  the  law  for  written  evidence  over  unwritten ;  or,  in 
other  words,  for  the  more  definite  and  certain  evidence  over 
that  which  is  less  so ;  a  preference  which  not  only  makes 
written  evidence  better  than  unwritten,  but  classifies  that 
which  is  written.  For  if  a  negotiation  be  conducted  in 
writing,  and  even  if  there  be  a  distinct  proposition  in  a 
letter,  and  a  distinct  assent,  making  a  contract ;  and  then 
the  parties  reduce  this  contract  to  writing,  and  both  execute 
the  instrument,  this  instrument  controls  the  letters,  and  they 
are  not  permitted  to  vary  the  force  and  effect  of  the  instru- 
ment, although  they  may  sometimes  be  of  use  in  explaining 
its  terms.  Another  is,  the  same  desire  to  prevent  fraud 
which  gave  rise  to  the  statute  of  frauds ;  for  as  that  statute 
requires  that  certain  contracts  shall  be  in  writing,  so  this 
rule  refuses  to  permit  contracts  which  are  in  writing  to 
be  controlled  by  merely  oral  evidence.  But  the  principal 
cause  alleged  in  the  books  and  cases  is,  that  when  parties,  after 
whatever  conversation  or  preparation,  at  last  reduce  their 
agreement  to  writing,  this  may  be  looked  upon  as  the  final 
consummation  of  their  negotiation,  and  the  exact  expression 
of  their  purpose.  And  all  of  their  earlier  agreement,  though 
apparently  made  while  it  all  lay  in  conversation,  which  is 
not  now  incorporated  into  tlieur  written  contract,  may  be 
considered  as  intentionally  rejected,  (a)  The  parties  write 
the    contract  when    they  are    ready  to  do  so,  for 

•  649  *  the  very  purpose  of  including  all  that  they  have 

finally  agreed  upon,  and  excluding  every  thing  else, 
and  make  this  certain  and  permanent.  And  if  every  written 
contract  were  held  subject  to  enlargement,  or  other  altera- 

184 ;    Renard   v,  Sampson,    2    Kern,  ing  parcel  of  the  contract,  though  not 

661.  always,  because  matter  talked  of  at 

(a)  Preston  v.  Merceau,  2  W.  61.  the  commencement  of  a  bargain  may 

1249  ;  Hamor  v.  Groves,  16  C.  B.  667,  be  excluded  by  the  languafs^e  used  at 

29  Eng.  L.  &  Eq.  220 ;  Carter  v.  Ham-  its  termination.    But  if  the  contract 

ilton,   11  Barb.  147;  Troy  Iron  and  be  in  the  end  reduced  into  writing, 

Nail  Factory  v.  Coming,  1  Blatchf .  C.  nothing  which  is  not  found  in  the  writ- 

C.  467 ;  Meres  v.  Ansel,  8  Wilson,  275 ;  ing  can  be  considered  as  a  part  of  the 

Hakes  v.  Hotchkiss,  28  Vt.  231 ;  Ver-  contract."    Ter  Abbott,  C.  J.,  in  Kain  ». 

mont  Central  R.  R.  Co.  v.  Estate  of  Old,  2  B.  &  C.  684.    See  also  Vander- 

Hills,  id.  681.    "  Where  the  whole  mat-  vort  v.  Smith,  2  Caines,  155 ;  Mumford 

ter  passes  in  parol,  all  that  passes  may  v.  MTlierson,  1  Johns.  414 ;  Pickering 

sometimes  be  taken  together  as  form-  v,  Dowson,  4  Taunt.  786. 
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tion,  according  to  the  testimony  which  might  be  offered  on 
one  side  or  the  other  as  to  preyious  intention,  or  collateral 
facts,  it  would  obviously  be  of  no  use  to  reduce  a  contract 
to  writing,  or  to  attempt  to  give  it  certainty  and  fixedness  in 
any  way.  (i) 

It  is  nevertheless  certain,  that  some  evidence  from  with- 
out must  be  admissible  in  the  explanation  or  interpretation 
of  every  contract.  If  the  agreement  be,  that  one  party  shall 
convey  to  the  other,  for  a  certain  price,  a  certain  parcel  of 
land,  it  is  only  by  extrinsic  evidence  that  the  persons  can  be 
identified  who  claim  or  are  alleged  to  be  parties,  and  that 
the  parcel  of  land  can  be  ascertained.  It  may  be  described 
by  bounds,  but  the  question  then  comes,  where  are  the 
streets,  or  roads,  or  neighbors,  or  monuments  referred  to  in 
the  description ;  and  it  may  sometimes  happen  that  much 
evidence  is  necessary  to  identify  these  persons  or  things. 
Hence,  we  may  say,  as  the  general  rule,  that  as  to  the  far- 
ties  or  the  suljeet-^natter  of  a  contract,  extrinsic  evidence 
may  and  must  be  received  and  used  to  make  them  certain, 
if  necessary  for  that  purpose,  (c)  But  as  to  the 
*  terms,  conditions,  and  limitations  of  the  agreement,  *  550 
the  written  contract  must  speak  exclusively  for  itself. 
Hence,  too,  a  false  description  of  person  or  thing  has  no 

(6)  "It  would  be  iooonvenieot  that  cally/'tay8/?o{/%,B./' you  must alwajs 

matters  in  writing,  made  by  advice  and  look  beyond  the  instrument  itself  to 

on  consideration,  and  which  finally  im-  some  extent,  in  order  to  ascertain  who 

port  the  certain  truth  of  the  agreement  is  meant ;  for  instance,  you  must  look 

of  the  parties,  should  be  controlled  by  to  names  and  places.    Tliere  may  in- 

averment  of  the  parties,  to  be  proved  deed  be  no  difficulty  in  ascertaining 

by  the  uncertain  testimony  of  slippery  who  is  meant,  when  a  person  who  has 

memory."    Countess  of  Rutland's  case,  five  or  six  names,  and  some  of  them  mi- 

5  Rep.  26  a ;  Cartel'  v.  Hamilton,  II  usual  ones,  is  described  in  full,  while 

Barb.  147 ;  ftogers  v.  Atkinson,  I  Ga.  on  the  other  hand,  a  devise  simply  to 

12;  Wynn  v.  Cox,  6  id.  878.  John  Smith  would  necessarily  create 

(c)  "  When  there  is  a  devise  of  the  some  uncertainty."    Clayton  v.  Lord 

estate  purcliased  of  A,  or  of  the  farm  Nugent,  18  M.  &  W.  207.    See  also 

in  the  occupation  of  B,  nobody  can  tell  Owen  v.  Thomas,  8  Mylne  &  K.  868. 

what  is  given  till  it  is  shown  by  ex-  Whether  parcel  or  not,  or  appurtenant 

trinsic  evidence  what  estate  it  was  that  or  not,  is  always  matter  of  evidence, 

was  purchased  of  A,  or  what  farm  was  Per  BuUer,  J.,  in  Doe  v.  Burt,  1  T.  R. 

in  the  occupation  of  B."    Per  Sir  Wil-  704;  Doe  v.  Webster,  12  A.  &  E.  442; 

Uam  Grant,    in  Sanford  v.  Raikes,   1  Waterman  v,  Johnson,  18  Pick.  261; 

Meriv.  058.    And  see  Jackson  v.  Park-  per  Barbour,  J.,  in  Bradley  v.  Wash, 

hurst,  4  Wend.  869 ;  Abbot  v.  Massie,  A.  &  G.  Steam  Packet  Co.  18  Pet.  89, 

8   Yes.    148 ;    McCulIough    v.   Wain-  97 ;  per  Lord  EUenborough,  in  Goodtitle 

Wright,  14  Penn    St.  171;  Newton  i;.  v.  Southern,  I  M.  &  S.  801;  Wilson  v. 

Lucas,  6  Sim.  54 ;  Jackson  r.  Sill,  II  Robertson,  Harp.  £q.  56. 
Johns.    201.     "Speaking   pbilotophi- 
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effect  in  defeating  a  contract^  if  the  error  ^an  be  diBtiiictlj 
shown  and  perfectly  corrected,  by  other  matter  in  the  instm- 
ment.  ((2) 

((f)  Bac.  Max.  Reg.  26.  FaUa  demons  tain.  Bayllt  o.  Attorney-General,  2 
Mtraho  turn  nocet.  Thomas  v.  Thomas,  Atk.  289 ;  per  Lord  Abinger,  in  Doe  v. 
6  T.  R.  671.  "  If  tlie  thing  described  Hiscocks,  6  M.  &  W.  868;  Rishton  v. 
is  sufficiently  ascertained,  it  is  suf-  Cobb,  6  Mjlne  &  C.  145 ;  Lee  v.  Pain, 
ficient,  though  all  the  particulars  are  4  Hare,  261,  252;  Parsons  v.  Parsons, 
not  true ;  as  if  a  man  conveys  his  1  Ves.  266 ;  per  Rolfe^  B.,  in  Clavton 
house  in  D.,  which  was  R.  Cotton's  v.  Lord  Nugent,  18  tf.  &  W.  207 ;  White 
when  it  was  Thomas  Cotton's."  Com.  v.  Bradshaw,  16  Jur.  788,  18  Eng.  L. 
Dig.  Fait  (K.  4j.  Where  one  devised  &  £q.  296;  Powell  v.  Biddle,  2  DaiL 
all  his  "  freehola  houses  in  Aldersgate  70.  In  Beaumont  v.  Pell,  there  was 
Street,"  he  having  only  leasehold  a  devise  of  a  legacy  of  £500  to 
houses  there,  the  leasehola  were  held  ''Catharine  Eamley."  No  person  of 
to  pass.  Day  v.  Trig,  1  P.  Wms.  286.  that  name  claimed  the  legacy.  It  was 
See  also  Doe  v.  Cranstoun,  7  M.  &  W.  claimed  by  Gertrude  Yanlley.  It  ap- 
1;  Nelson  v.  Hopkins,  21  Law  J.  (n.  s.)  peared  that  the  testator's  voice,  when 
Ch.  410,  11  Eng.  L.  &  Eq.  66.  Where  he  gave  instructions  for  writing  his 
premises  are  sufficiently  described  will,  was  very  low,  and  hardly  Intel- 
otherwise,  any  reference  to  the  quan-  ligible ;  that  the  testator  usually  called 
tity  of  land  may  be  rejected,  as  fciUa  Gertrude  Yardley  by  the  name  of  GaWf, 
detHonttroHo.  Llewellyn  v.  Earl  of  which  the  scrivener  might  easily  mis- 
Jersey,  11  M.  &  W.  183 ;  Shep.  Touch,  take  for  /Tafy.  The  scrivener  not  well 
248.  So  where  there  was  a  t>equest  to  understanding  who  the  legatee  was, 
"John  and  Benedict,  sons  of  J.  S.,"  owing  to  the  feebleness  of  the  voice  of 
who  had  two  sons,  James  and  Bene-  the  testator,  the  testator  referred  him 
diet,  it  was  field  tliat  James  might  take,  to  J.  S.  and  wife,  who  afterwards  de- 
Dowset  V.  Sweet,  Ambl.  176.  See  clared  that  Gertrude  Yardley  was  the 
Connolly  v.  Pardon,  1  Paige,  291 ;  Doe  person  intended.  So  far  as  this  case 
.  Galloway,  6  B.  &  Ad.  48 ;  Duke  of  sanctions  the  admission  of  evidenoe  of 
Dorset  v.  Lord  Ha  warden,  8  Curteis,  intention,  it  is  now  of  no  authority.  See 
80;  Tudor  v.  Terrel,  2  Dana,  47;  Ai/Mti,  note  (o).  The  only  ground,  per- 
Gynes  o.  Kemsley,  Freem.  K.  B.  298 ;  baps,  upon  which  the  case  can  be  sus- 
Chamberlaine  p.  Turner,  Cro.  Car.  tained,  is  that  "Earnley"  might  be 
129;  Doe  v.  Parry,  18  M.  &  W.  856;  rejected  as  yo/sa  <:f«iiton«<ra/to,  and  that 
Goodtitle  v.  Southern,  1  M.  &  6.  299;  ''Catharine"  was  a  sufficiently  certain 
Beaumont  v.  Fell,  2  P.  Wms.  140.  —  designation  of  Uie  individual  called 
The  chaiacteristic  of  cases  falling  under  "Gatty"  by  the  testator.  Per  Lord 
the  maxim  falsa  demonttratio  mm  fiocsf,  Ahinger^  in  Doe  d.  Hiscocks  v.  Uiscocks, 
is,  that  the  description,  so  fiur  as  it  is  6  M.  &  W.  871.  The  case  of  Selwood 
false,  applies  to  no  subject  at  all,  and  v,  Mildmay,  8  Ves.  806,  has  been  r» 
so  far  as  it  is  true,  to  one  subject  only,  garded  as  falling  under  the  maxim, 
Per  Aldenon,  B.,  in  Morrell  v,  Fisher,  **/aUa  denunutraiio.'*  In  this  case  a 
4  Exch.  691,  604;  Wigram  on  Wills,  tesutor  gave  to  "his  wife,  the  interest 
sec.  138.  This  rule  is  considered  ante,  and  proceeds  of  £1,260,  '*  part  of  my 
p.  615.  —  The  case  of  Beaumont  v.  stock  in  the  4  per  cent  annuities  of  the 
Fell,  2  P.  Wms.  140,  if  it  can  be  sus-  Bank  of  England,  for  and  during  the 
tained  at  all,  must  he  sustained  as  fall-  term  of  her  natural  life,  together  with 
ing  under  the  maxim  JaUa  demonstratio  all  such  dividends  as  shall  be  due  upon 
iMNi  nocet.  Before  stating  tlie  case,  it  the  said  £1,260  at  the  time  of  my  de- 
may  be  well  to  remark,  that  evidence  cease."  At  the  time  he  made  his  will 
may  always  be  given  that  a  testator  he  had  no  stock  in  the  4  per  cent  an- 
wRs  accustomed  to  call  particular  in-  nuities,  but  he  had  had  some,  which  he 
dividuals  by  peculiar  names,  other  than  had  sold  out,  and  had  invested  in  Long 
those  by  wluch  they  were  commonly  Annuities.  The  Master  of  the  Rolls, 
known,  and  a  devise  or  bequest  may  Sir  /2.  P.  Ardetif  said :  "  It  is  clear  the 
take  effect  in  favor  of  such  person  who  testator  meant  to  give  a  legacy,  but 
Is  designated  in  the  devise  or  bequest  mistook  the  fund.  He  acted  upon  the 
by  a  nickname,  provided  tlie  applica-  idea  that  he  had  such  stock.  The  dis- 
tion  of  the  nickname  is  sufficiently  cer-  tinctton  is  this ;  if  he  had  bad  the  stock 
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A  written  contract,  of  which  the  memorandum  satisfies 

the  statute  of  frauds,  is  open  to  eyidence  to  show  that  cer- 

it  the  time,  it  would  hare  been  con-  port  to  giye,  for  the  4  per  cent  bank 
nidered  specific,  and  that  he  meant  tliat  annaities,  which  be  had  not  and  did 
identical  stock ;  and  any  act  of  his  do-  purport  to  give.  The  absence  of  tlio 
•troying  that  subject  would  be  a  proof  of  fund  purported  to  be  given,  showins 
animus  revocandi;  but  if  it  is  a  denomi-  that  a  specific  legacy  was  not  intendeu, 
nation,  not  the  identical  corpus,  in  that  other  evidence  was  admitted  to  sho  v 
case,  if  the  thing  itself  cannot  be  found,  how  the  mistime  arose ;  and  this  being 
and  there  is  a  mistake  as  to  the  subject  clearly  shown,  it  was  held,  that  the  leg- 
out  of  which  it  is  to  arise,  that  will  be  atees  were  entitled  to  payment  out  of 
rectified."  According  to  the  view  the  general  personal  estate."  And  see 
taken  of  this  case  by  Tindal,  C.  J.,  in  to  tlie  same  eflbet,  Sawrey  v.  Romnev, 
Miller  it.  Travers,  8  Bing.  214,  the  parol  16  Jur.  1110,  16  Eng.  L.  ft  Eq.  4.  In 
evidence  as  to  the  condition  of  the  tes-  Wrotesley  v.  Adams,  Plowd.  191,  it  is 
tator's  property  was  received,  for  the  laid  down  that,  "there  is  a  diversity 
purpose  of  showing  that  the  testator,  where  a  certainty  is  added  to  a  thing 
when  he  used  the  erroneous  description  that  is  uncertain,  and  where  to  a  thing 
of  4  per  cent  stock,  meant  to  bequeath  certain.  For  if  I  release  all  my  right 
the  long  annuities,  which  he  had  pur-  in  all  my  lands  in  Dale,  which  I  have 
chased  with  the  produce  of  the  4  per  by  descent  on  the  part  of  my  father, 
cent  stock ;  and  the  result  of  the  cause  and  I  have  lands  in  Dale  by  descent  on 
was  to  substitute  another  specific  sub*  the  part  of  my  mother,  but  no  lands  by 
ject,  in  the  place  of  a  specific  legacy  descent  on  the  part  of  my  father,  there 
which  the  will  purported  to  bequeath ;  the  release  is  void,  and  so  the  words  of 
^  to  substitute  the  long  annuities  which  certainty,  namely,  which  I  have  by  de- 
the  testator  had  and  did  not  purport  to  scent  on  the  part  of  my  father,  being 
give,  for  the  4  per  cent  bank  annuities,  added  to  the  general  words  which  were 
which  he  had  not  and  did  purport  to  uncertain,  are  of  efiect.  But  if  the  re* 
give.  But  it  would  seem  difficult  to  lease  had  been  of  Whiteacre  in  Dale, 
support  the  decree  on  this  ground.  The  which  I  have  by  descent  on  the  part  ci 
true  view  of  the  case  seems  to  be  that  my  father,  and  I  had  it  not  by  descent 
teken  by  Lord  LangdeUe,  in  Lindgren  v.  on  the  part  of  my  father,  but  othep> 
Ltndgren,  9  Beav.  8d8,  namely,  that  wise,  yet  the  release  is  good,  for  the 
the  parol  evidence  as  to  the  condition  thing  was  certainly  expressed  by  the 
of  the  testator's  property  showed  that  first  words,  in  which  case  the  addition 
a  general  and  not  a  specific  legacy  was  of  another  certainty  is  not  necessary, 
intended.  After  stating,  in  the  Ian-  but  superfluous."  In  Doe  v.  Parkin,  6 
guage  of  the  decree,  that  the  evidence  Taunt.  B21,  there  was  a  devise  of  "aU 
was  admitted  "to  prove,  not  that  there  my  messuages,  &c.,  in  T.,  and  now  in 
was  a  mistake,  for  that  was  clear,  but  my  own  occupation."  The  testator 
to  show  how  it  arose/'  his  lordship  con-  had  two  messuages  in  T.,  of  which  he 
tinned :  "  It  is  very  necessary  to  ob<  occupied  only  one.  ffeid,  that  only 
serve,  that  in  the  case  of  Selwood  v.  that  one  passed  by  the  devise.  In  this 
Mildmay,  the  evidence  was  received  case  there  was  certainty  added  to  what 
only  for  the  purpose  stated  by  the  was  uncertain.  See  per  Parke,  J.,  in 
Master  of  the  Kolls  in  his  judgment.  Doe  v.  Galloway,  5  B.  &  Ad.  51.  Words 
and  not,  as  it  has  been  erroneously  of  certainty,  however,  as  they  are  called 
supposed,  for  the  purpose  of  showing  in  Plowden,  following  general  or  uneer^ 
tliat  the  testator,  when  he  used  the  lain  words,  will  not  be  construed  as  re- 
erroneous  description  of  4  per  cent  strictive  where  the  eflect  of  doing  so 
stock,  meant  to  bequeath  the  long  an-  would  be  to  render  the  general  or  uneer- 
nuities,  which  he  had  purchased  with  lain  words  wholly  inoperative,  and 
the  produce  of  the  4  per  cent  stock,  where  tiie  certain  words  may  be  re- 
and  that  the  result  of  the  cause  was,  jected  %MfaUa  demanatratio.  A  testator 
not  to  substitute  another  specific  sub-  devised  to  J.  S.  "  all  those  my  three 
ject  in  the  place  of  a  specific  legacy  messuages,  with  the  gardens,  close  of 
which  the  will  purported  to  bequeath  ;  land,  and  all  other  my  real  estate,  what- 
^-not  to  substitute  tba  long  annuities,  soever,  situate  at  little  Heath,  in  the 
which  the  testator  had  and  did  not  pur-  parish  of  F.,  now  in  the  occupation  of 
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tain  essentials  of  the  actual  contract  are  not  in  the  mem- 
orandum, if  the  effect  of  the  evidence  is,  not  to  varj  the 

myself,  and  A  and  B."    At  the  date  of  limit   the  generality   of   the    former 

the  will,  and  at  the  death  of  the  tee-  words,  the  law  will  nerer  intend  error 

tator,  he  was  possessed  of  three  mes-  or  falsehood.     If,  therefore,  there  is 

suaf^es,  with  gardens,  and  a  dose  of  some  land  wherein  all  the  demonstra- 

land,  at  Little  Heath,  wliich  were  in  tions  are  true,  and  some  wherein  |>art 

the  occupation  of  himself,  and  A  and  are  true  and  part  false,  they  shall  be 

B.  He  liad  also  the  reversion  in  a  intended  words  of  true  limitation  to 
house  and  garden,  situate  at  Little  pass  only  those  lands  wherein  tlie  cir- 
Heath,  which  was  in  the  occupation  of  cumstances  are  true.    Whether  these 

C,  who  was  entitled  to  it  for  life.  He  maxims,  or  rather  the  first,  has  heea. 
had  no  other  property  in  the  parish  of  correctly  acted  upon  in  some  of  the  de- 
F.  Held,  that  the  house  and  garden  In  cided  cases,  in  which  the  courts  have 
the  occupation  of  C  passed  under  the  professed,  or  intended  so  to  do,  need 
general  devise  to  J.  S.  Doe  v.  Cwr-  not  now  be  inquired  into.  They  oer^ 
penter,  16  Q.  B.  181,  1  Eng.  L.  &  Eq.  tainly  are  acknowledged  rules  of  con- 
807.  See  aLio  NightingaU  v.  Smith,  1  struction.  Is  there  then,  in  the  present 
Exch.  879.  In  Morrell  v.  Fisher,  4  case,  an  adequate  and  sufficient  de» 
Exch.  691,  there  was  a  devise  to  the  scription  of  the  subject  of  the  devise, 
following  effect:  "All  my  leasehold  so  as  to  enable  us  to  treat  the  descrip- 
farm-house.  homestead,  lands,  and  tene-  tion  of  the  land  being  in  the  possession 
ments  at  Headington,  containing  about  of  Burrows,  as  a  false  demonstration, 
170  acres,  held  under  Magdalen  College,  and  reject  it  according  to  the  first  rule  t 
Oxford,  and  now  in  the  occupation  of  Now,  if  we  read  the  language  of  the 
B,  as  tenant  to  me."  B  occupied  a  devise  in  its  ordinary  and  obvious  sense, 
&rm  at  Headington,  which  was  leased  it  is  a  gift  first,  of  *  all  his  leasehold 
to  the  testator  by  Magdalen  College,  farm-house,  homestead,  lands,  and  tene- 
and  there  were  two  parcels  of  land  also  ments  at  Headington,  held  under 
held  by  the  testator  under  Magdalen  Magdalen  College,  and  occupied  by 
College,  and  situated  at  Headington,  Burrows.'  There  is  no  doubt  that  the 
but  not  in  the  occupation  of  B.  iTeldj  farm-house  passed,  for  it  was  a  '  lease- 
that  the  description  of  the  lands  being  hold,  and  in  the  occupation  of  Bur- 
in the  possession  of  B  could  not  be  re-  rows ;'  and  if  there  was  one  acre,  and 
jected  as  falsa  ckmoMtratio,  and  conse-  one  only,  of  that  character,  and  that 
quently  the  two  parcels  did  not  pass  was  not  .in  the  possession  of  Burrows, 
under  the  devise.  In  this  case,  Atder^  that  would  have  passed,  and  the  de- 
son,  B.,  in  delivering  the  judgment  of  scription  would  have  been  rejected  as 
the  court,  said  :  "  The  question  is  not  inapplicable  to  any  such.  The  will 
what  the  testator  intended  to  have  then  professes  to  give  all  the  testator*! 
done,  but  what  the  words  of  the  clause  lands  and  tenements  at  Headington, 
mean,  after  applying  to  it  the  estab-  leasehold  under  the  college,  containinff 
llshed  rules  of  construction.  One  of  about  170  acres,  in  the  possession  of 
tliese  rules  is,  '  FaUa  denumttratio  non  Burrows.  The  description  by  acreage 
nocet ;  *  another  is,  '  Nan  accipi  dAent  defines  nothing,  for  it  is  inapplicable  to 
verba  m  demoriBtralioMm  fal»am,  qwB  any  subject  [whether  the  two  parcels 
eompetunt  in  limitationem  veram.'  The  were  added  or  not,  the  amount  would 
first  rule  means,  that  if  there  be  an  have  been  very  different  firom  170 
adequateand  sufficient  description,  with  acres],  and  therefore  that  maybe  re- 
convenient  certainty  of  what  was  meant  jected,  and  then  there  is  nothing  to 
to  pass,  a  subsequent  erroneous  addl-  define  any  lands  in  particular.  The 
tion  will  not  vitiate  it.  Tlie  character-  second  maxim  then  applies,  and  all  the 
istic  of  cases  within  the  rule  is,  that  the  demonstrations  here  being  true  as  tc 
description,  so  far  as  it  is  false,  applies  the  rest  of  the  land,  exclusive  of  these 
to  no  subject  at  all ,  and  so  far  as  it  is  two  parcels,  and  part  only  being  true 
true,  applies  to  one  only.  The  other  as  to  these  parcels,  they  do  not  pass." 
rule  means,  that  if  it  stand  doubtful  See  also  Doe  v.  Bower,  8  B.  &  Ad.  458 ; 
upon  the  words  whether  they  import  a  Bac.  Max.  Reg.  18 ;  Doe  v.  Hubbard, 
false  reference  or  demonstration,  or  15  Q.  B.  227 ;  Newton  o.  Lucas,  6  Sim* 
whether  they  be  words  cd  restraint  that  6L 
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written  contract,  but  to  show  that  no  such  contract  was  ever 
made,  (^dd) 

*  Where  the  language  of  an  instrument  has  a  settled  *  661 
legal  meaning,  its  constructicn  is  not  open  to  evidence. 
Thus,  a  *  promise  to  pay  money,  no  time  being  ex-  ^  662 
pressed,  means  a  promise  to  pay  it  on  demand,  and 
evidence  that  a  payment  at  a  future  day  was  intended, 
is  not  admissible.  («)     K  there  be  a  written  contract,  to  de- 
liver a  certain  quantity  of  an  article  every  year  for  five  years, 
the  party  has  by  construction  of  law  the  whole  of  each  yeaz 
wherein  to  deliver  the  quantity  of  that  year,  and  evidence  is 
not  admissible  to  prove  that  it  was  to  be  delivered  in 
certain  quantities  at  certain  times,  (^ee)    And  in  *  Mas-  *  668 
sachusetts,  one  who  puts  his  name  on  the  back  of  a 
note  (not  being  a  payee)  at  the  time  it  was  made,  is  not 
permitted  to  introduce  proof  that  his  contract  was  condi 
tional  only.  (/) 

There  are  reasons,  although  perhaps  no  direct  authority, 
for  applying  to  the  construction  of  contracts  a  distinction 
which  is  taken  in  respect  of  wills.  If  the  presumption  is 
against  the  apparent  and  natural  effect  of  an  instrumeiit,  it 
may  be  rebutted  by  parol  evidence ;  but  not  so  if  the  legal 
presumption  is  with  the  instrument.  As  if  a  testator  gives 
two  legacies  to  the  same  party,  in  such  a  way  that  the  pre- 
sumption of  law  is  that  they  are  but  one  legacy,  evidence  is 
receivable  to  show  that  the  testator  said  what  he  meant,  and 
that  a  double  gift  was  intended.  But  if  they  are  so  given 
that  the  law  holds  that  what  is  twice  given  was  meant  to 
be  twice  given,  evidence  is  not  receivable  to  show  that  but  a 
single  gift  was  intended.  (^) 

(dd)    Coddington    v.    Goddard,    16  the  matter  stipulated  for  in  a  written 

(my,  4d6.  .  agreement  Bhoald  be  done  at  a  partio- 

(«)  Warren  v.  Wheeler,  8  Met  97;  uTar  time,  would  be  admissible  as  be«r- 

At  wood  u.  Cobb,  16  Pick.  227 ;  Ryan  v.  ing  upon  the  question  of  reasonable 

Hall,    18    Met.    520;    Thompson   v,  time.    Ver  Shaw,  C.  J.,  in  At  wood  v. 

Ketcham,  8  Johns.  189 ;  Barry  v.  Ran-  Cobb,  16  Pick.  281.    And  see  Barriuger 

som,  2  Kern.  462.    But  a  promise  to  v,   Sneed,  8  Stew.    201 :    Simpson  v. 

do  something  other  than  to  pay  money,  Henderson,  Moody  &  M.  800. 

no   time   being   expressed,   means  a  (ee)  Curtiss  v.  Howell,  89  N.  Y.  211. 

promise  to  do  it  within  a  reasonable  (/)  Wright  v.  Morse,  S.  J.  C.  Masa. 

time.    Warren  v.  Wheeler,  8  Met.  97.  1886,  20  Law  Rep.  656. 

And  in  such  a  case,  it  seems  that  a  {g)  Hall  v.  Hill,  1  Con.  ft  L.  120, 1 

oontemporaiieouaT«rbal  agreement  that  Dnury  ft  W.  9i.    See  also  Spenoe  on 
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Where  the  agreement  between  the  parties  is  one  and  en- 
tire,  and  only  a  part  of  this  is  reduced  to  writing,  it  would 
seem  that  the  residue  may  be  proved  by  extrinsic  evi- 
dence. (A)  And  if  there  are  contemporaneous  writings 
between  the  same  parties,  so  far  in  relation  to  the  same  sub- 
ject-matter that  they  may  be  deemed  part  and  parcel  of  the 
contract,  although  not  referred  to  in  it,  they  may  be 
*  551  read  in  connection  with  it ;  (t)  but  not  so  as  *  to  af- 
fect a  third  party  who  relied  upon  the  contract,  and 
knew  nothing  of  these  other  writings. 

Recitals  in  an  instrument  may  be  qualified  or  contradicted 
by  extrinsic  evidence,  if  the  law  of  estoppel  does  not  pre- 
vent. So  the  date  of  an  instrument,  (y)  or  if  there  be  no 
date,  the  time  when  it  was  to  take  effect,  which  may  be 
other  than  the  day  of  delivery ;  (i)  or  the  amoimt  of  the 
consideration  paid,  (l)  may  be  varied  by  testimony ;  but  if  a 


the  Equitable  Jurisdiction  of  the  Court  tion  to  become   security  for  B,  and 

of  Chancery,   toI.   i.    p.  665  et  ieq.,  subjoin  a  memorandum  to  that  effect." 

where  this  point   is  fully  examined,  The  memorandum  subjoined  was :  "  I 

and  the  authorities  cited.  hereby  eng[age  to  guaranty  to  Messrs. 

{h)  In  Jeffery  v.  Walton,  1   Stark.  Colboum,  iron-masters,  £200  for  iron 

267,  in  an  action  for  not  taking  proper  received  from  them  for  B,  as  annexed." 

care  of  a  horse,  hired  by  the  defendant  Held,  that  these  three  documents  should 

of  the  plaintiff,  the  following  memo-  be  read  together,  and  that  the  words, 

randum,  made  at  the  time  of  hiring,  "  we  are  doing  business,"  taken  with 

was  oflfered  in  evidence :  "  Six  weeks  the  rest,  showed  that  the  consideration 

at  two  guineas — Wm.  Walton,  jun'r."  for  the  defendant's  undertaking  was 

Lord  EllenlKfrough  regarded  the  memo-  that  the  plaintiff  should  continue  to 

randum  as  incomplete,  but  conclusire  supply  B  witli  goods,  and  that  there 

as  far  as  it  went.    "The  written  agree-  was  therefore  a    good   consideration, 

inent,"  said  he,  "  merely  regulates  the  See  also  Hunt  v.  Frost,  4  Cush.  54; 

time  of  hiring,  and  the  rate  of  pay-  Hanford  v.  Rogers,  11  Barb.  18 ;  Shaw 

ment,  and  I  shall  not  allow  any  evi-  v.  Leavitt,  8  Sandf.  Ch.  168 ;  Gammon 

denoe  to  be  given  by  the  plaintiff,  in  v.  Freeman,  81  Me.  248 ;   Kenyon  o. 

contradiction  of  these  terms,  but  I  am  Nichols,  1  R.  I.  411. 

of  opinion  that  it  is  competent  to  the  (/)   Breck  v.  Cole,  4  Sandf.   79; 

plaintiff  to  give  in  evidence  suppletory  Abrams  v,  Pomeroy,  18  111.  188 ;  Hall 

matter  as  a  part  of  the  agreement.''  v.    Cazenove,    4    East,    477.    Where, 

See  Knapp  v.  Harden,  6  C.  &  P.  746 ;  however,  the  date  is  referred  to  in  the 

Deshon  v.  Merchants  Ins.  Co.  11  Met.  body  of  the  instrument,  as  fixing  the 

199 ;  Edwards  u.  Goldsmith,  16  Penn.  time  of  payment,  as  where  there  is  a 

St.  48 ;  Coates  v.  Sangston,  5  Md.  121 ;  promise  to  pay  money  or  to  do  some 

Knight  V.  Knotts,  8  Rich.  Law,  86.  act  "  in  sixty  days  from  date,"  the  date 

Also  Heatherley  v.  Record,  12  Texas,  cannot  be  altered  or  varied  by  parol 

49.  evidence.    Joseph  v,  Bigelow,  4  Cosh. 

(t)  In  Colboum  v.  Dawson,  10  C.  B.  82. 
766,  4  Eng.  L.  &  £q.  878,  the  plaintiflb  ik)  Davis  t;.  Jones,  17  C.  B.  626. 
wrote  to  the  defendant :  "  We  are  do-  (l)  Clifford  v.  Turrell,  1  Young  A  C. 
ing  business  with  B,  and  require  a  Cas.  in  Ch.  188 ;  Rex  v.  Scammonden, 
guaranty  to  the  amount  of  £200,  and  8  T.  R.  474 ;  Belden  v.  Seymour,  8 
he  refers  us  to  you."  Defendant  Conn.  804.  As  to  the  effect  of  the  re- 
wrote in  answer :  "  I  have  no  olj^jeo-  citaL  in  a  deed  of  oonveyance  of  the 
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note  given  for  land  is  sued,  the  promisor  cannot  show  in  de- 
fence that  the  deed  described  a  less  quantity  of  land  than 
had  been  stipulated,  (m)  And  an  instrument  may  be  shown 
to  be  void  and  without  legal  existence  or  efficacy,  as  for  want 
of  consideration,  (n)  or  for  fraud,  (o)  or  duress,  or  any  in* 
capacity  of  the  parties,  (jv)  or  any  illegality  in  the  agree- 
ment. ( jr)  In  the  same  way,  extrinsic  evidence  may  show  a 
total  discharge  of  the  obligations  of  the  (Contract ;  or  a  new 
agreement  substituted  for  the  former,  which  it  sets 
aside ;  (r)  *  or  that  the  time  when,  (a)  or  the  place  *  555 
where,  (t)  certain  things  were  to  be  done,  had  been 
changed  by  the  parties ;  or  that  a  new  contract,  which  was 
additional  and  supplementary  to  the  original  contract,  had 
been  made  (u)  ;  or  that  damages  had  been  waived,  (t^)  or  that 
a  new  consideration,  in  addition  to  the  one  mentioned,  has 
been  given,  if  it  be  not  adverse  to  that  named  in  .the 
deed.  (t&)  And  if  no  consideration  be  named,  one  may  be 
proved,  (x) 

A  receipt  for  money  is  peculiarly  open  to  evidence.  It  is 
only  prima  facie  evidence  either  that  the  sum  stated  has 
been  paid,  or  that  any  sum  whatever  was  paid,  (y)    It  is  in 

pajrment  of  the  coniideration-money,  (r)  Mnnroe  v.  Perkins,  9  Pick.  29S ; 

OM  evidence  of  such  payment,  the  Rng-  Goss  v.  Lord  Nugent  6  B.  &  Ad.  68 ; 

lish  and  American  authorities  differ,  Davis  v.  Tallcott,  2  Kern.  184. 

the  former  holding  such  recital  to  be  {s}  Keating  o.  Price,  1  Johns.  Cas. 

conclusive  eridence,  and  the  latter  only  22 ;  Dearborn  v.  Cross,  7  Cowen,  48 ; 

prima  fade.    See  the  cases  collected  Keil  v.  Cheves,  1  Bailey,  587 ;  Cuff  v 

and  arranged  in  1  6r.  £t.  |  26,  n.  (1).  Penn,  1  M.  &  S.  21. 

im)  Bennett  v.  Ryao,  9  Gray,  204.  (()  Robinson  v.  Batchelder,  4  N.  H. 

(a)  Erwin  v.  Saunders,   1    Cowen,  40. 

249 ;  Foster  9.  Jolhr,  1  Cromp.  M.  &  R.  (u)  Jeflery  v,  Walton,  1  SUrk.  267. 

708.    The  case  of  Bowers  v.  Hard,  10  See  also  Emerson  v.  Slater,  22  How. 

Mass.  427,  so  far  as  it  contains  a  con*  28. 

tniry   doctrine,  has    been   oTermled.  (o)  Flemming  v.  Gilbert,  8  Johns. 

See  mil  V.  Buckminster,  6  Pick.  891 ;  628. 

Parish  V.  Stone,  14  id.  198.  {w)  Clifford  v.  Tnrrell,  1  Young  ft 

(o)   Erwin   v.  Saunders,  1  Cowen,  C.  (Jas.  in  Ch.  188;  Bedell's  case,  7 

249 ;  Van  Valkenbargh  v.  Roan,  12  Rep.  188  a ;  Shaw  v.  Leavitt,  8  Saadf. 

Johns.  887.  Ch.  168,  178;   Villers   n.   Beaumont, 

(p)  Mitchell  r.  Kingman,  6   Pick.  Dyer,  146  a ;  Doe  <L  Milbuin  v,  Sal* 

481.    Subscribing  witnesses  to  a  deed  keld,  Wtlles,  677. 

deriTC  from  their  being  witnesses  no  Ix)  Pott  v.  Todhnnter,  2  Collyer,  76. 

authority  to  giro   their  opinion  as  to  {y}  Dutton  9.  Tilden,  18  Penn.  St. 

the  competency  of  the  party  to  con-  46;  Bell  v.  Bell,  12  Penn.  St.  285; 

tra  jt,  by  reason  of  sanity  or  other  Kurkpatrick  p.  Smith,  10  Humph.  188 ; 

capacity ;   the  execution  of  the  deed  Cole  v.  Taylor,  2  N.  J.  69 ;  Fuller  v. 

bemg  all  that  is  attested  by  them,  40  Crittenden,  9  Conn.  401 ;    Straton  v. 

Penn.  St.  474.  Rastall,  2  T.  R.  866;  Ryan  v.  Rand, 

iq)  Collins  V.  Blantem,  2  Wilson,  6  Foster,  12. 
Sit. 
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fact  not  regarded  as  a  contract,  and  hardly  as  an  instroment 
at  all,  and  has  but  little  more  force  than  the  oral  admission  of 
the  party  receiving.  But  this  is  true  only  of  a  simple  receipt. 
It  often  happens  that  a  paper  which  contains  a  receipt,  or 
recites  the  receiving  of  money  or  of  goods,  contains  also 
terms,  conditions,  and  agreements,  or  assignments.  Such  an 
instrument,  as  to  every  thing  but  the  receipt,  is  no  more  to 
be  affected  by  extfinsic  evidence  than  if  it  did  not  contain 
the  receipt ;  but  as  to  the  receipt  itself,  it  may  be  varied  or 
contradicted  by  extrinsic  testimony,  in  the  same  manner  as 
if  it  contained  nothing  else,  (z) 

If  a  contract  refer  to  principles  of  science,  or  art,  or  use, 
the  technical  phraseology  of  some  profession  or  occupation, 
or  common  words  in  a  technical  sense,  or  the  words  of  a  for- 
eign language,  their  exact  meaning  may  be  shown,  as  we 

have  already  remarked,  by  the  testimony  of  ^*  ex- 
*  656  perts,"   who  are  persons  *  possessing  the  peculiar 

knowledge  and  skill  requisite  for  the  interpretation  of 
the  contract,  (a)  It  may  be  added,  that  the  testimony  of 
the  experts  is  so  far  a  matter  for  the  jury,  that  if  it  be  con- 
tradictory and  conflicting,  or  uncertain,  it  is  to  be  weighed 
by  them.  But  the  legal  effect  of  the  words  or  phrases,  when 
their  meaning  is  ascertained  by  experts,  belongs  to  the  con- 
struction of  the  contract,  and  is  for  the  court,  (i) 

ig)  Where  in  a  receipt  money  wm  meaning  of  the  terms  used  in  an  in* 
^.  :nowledged  to  have  been  receiTed  Btrument,  especially  where  that  inttni- 
"for  safe  keeping,"  it  was  hetd,  that  no  ment  is  ancient,  or  uses  scientific 
eTidence  was  admissible  to  show  that  terms.  Per  Tindal^  C.  J.,  in  Shore  o. 
the  money  was  not  deposited  for  safe-  Wilson,  9  Clark  &  F.  66S ;  per  Eyre,  C. 
keeping,  but  was  in  discharge  of  a  B.,  in  Attorney-General  o.  Plate  Glass 
debt  Hsloe  tf .  Graeter»  1  Blackf .  868.  Co.  1  Anst.  89,  44.  In  Remon  v.  Hay- 
See  also  Egleston  v,  Knickerbacker,  ward,  2  A.  &  £.  666,  it  is  said,  that  a 
6  Barb.  45iB;  Smith  v.  Brown,  8  question  arising  at  M'si  Pritw,  before 
Hawks,  680 ;  May  v.  Babcock,  4  Ohio,  Lord  Denman,  from  the  obscurity  of 
846;  Stone  v.  Vance,  6  Ham.  (Ohio)  the  handwriting,  what  the  words  of  a 
246;  Wood  v.  Perry,  Wright  (Ohio),  written  instrument  produced  in  evi- 
240 ;  Graves  v,  Harwood,  9  Barb.  477  ;  dence  really  were,  his  lordship  decided 
Wayland  t*.  Mosely,  6  Ala.  480;  the  question  himself,  and  revised  to 
O'Brien  o.  Gilchrist,  84  Me.  644.  have  it  pat  to  the  jury. 

(a)  Goblet  v.  Beechey,  8  Sim.  24;  (6)    In  Armstrong   v.   Burrows,    6 

Wigram  on  Wills,  Appendix,  No.  1 ;  Watts,  266,  where  ^  only  matter  in 

Masters  v.  Masters,  1  P.  Wms.  426 ;  dispute  was  as  to  the  date  of  a  receipt 

Norman  t^.  Morrell,  4  Yes.  769 ;  Shore  given  by  the  plaintiff,  the  date  being 

V.  Wilson,  9  Clark  &  F.  611 ;  Cabarga  illegible,  the  court  upon  the  trial  as* 

V.  Seeger,  17    Penn.    St.    614.    The  sumed  an  exclusive  right  to  decipher 

court   may  always  inform    itself  by  the  instrument,  and  to  determine  the 

means  of  books  and  treatises  as  to  the  date,  i^on  the  evidence  given.    Upon 
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Questions  depending  upon  the  construction  or  interpreta- 
tion of  a  contract  sometimcB  arise  between  third  parties, 
who  had  no  privity  or  participation  in  the  original  contract, 
and  nothing  to  do  with  the  language  used  in  it.  In  such 
cases  much  of  the  reason  which  prohibits  the  introduction 
of  extrinsic  evidence  fails,  and  with  it  the  prohibition  fails. 
It  would  be  obviously  unjust  to  hold  these  parties  respon- 
sible for  words  which  neither  of  them  selected  or  adopted, 
01  had  any  power  to  exclude  or  to  qualify.  They  may  there- 
fore show  by  extrinsic  evidence  what  the  agreement  between 
the  original  parties,  which  purports  to  be  expressed  by 
the  written  contract,  *  really  was,  so  far  as  this  is  *  657 
necessary  to  establish  their  actual  rights,  and  to  do  full 
justice  between  them,  (c)  A  simple  illustration  of  this  may 
be  found  in  the  rule,  that  if  the  two  promisors  of  a  note  are 
sued,  neither  can  defend  by  proving  that  the  one  signed  only 
as  surety,  and  that  the  other  was  the  principal.  But  if  one 
of  them  pays  the  note  and  sues  the  other  for  contribution, 
the  defendant  may  show  in  bar  to  the  action  that  he  signed 
only  as  surety  for  the  plaintiff. 

The  rule  in  relation  to  extrinsic  evidence  prohibits  the 
admission  of  oral  testimony  ^Ho  contradict  or  vary'*  the 
terms  of  a  valid  written  contract.  ((2)  Therefore,  there  is 
nothing  in  this  rule  to  prevent  the  introduction  of  such  tes- 

error,  Gibttm,  C.  J.,  in  reyersing  the  U  to  interpret  an  English  writing;  yet 
judgment  of  the  court  below,  said :  tlie  words  would  be  approached  only 
"  That  the  court  assumed  an  exclusive  through  a  translation.  The  jury  were, 
right  to  decipher  the  contested  letters  therefore,  not  only  legally  competent 
is  both  true  and  fatal.  It  doubtless  to  read  the  disputed  word,  but  bound 
belongs  to  it  to  interpret  the  meaning  to  ascertain  what  it  was  meant  to  rep- 
of  written  words;  but  this  extends  not  resent."  See  Cabarga  v.  Seeger,  17 
to  the  letters,  for  to  interpret  and  to  Penn.  St.  614 ;  Jackson  v.  Ransom,  18 
decipher  are  different  things.  A  wri^  Jolms.  107 ;  Sheldon  v.  Benhara,  4 
ing  IS  read  before  it  is  expounded,  and  Hill,  129 ;  Dana  v.  Fiedler,  2  Kern.  440. 
the  ascertainment  of  the  words  is  (c)  Rex  9.  Scammonden,  8  T.  R. 
finished  before  the  business  of  expos!-  474;  Rex  v.  Liaindon,  8  T.  R.  879; 
tion  begins.  If  tlie  reading  of  the  Taylor  v  Baldwin,  10  Barb.  682 ;  Kri- 
judge  were  not  matter  of  faoi,  wit-  der  v,  Lafferty,  1  Whart.  808.  The  par- 
nesses  would  not  be  heard  in  contra*  ties  to  an  instrument  may  show  tlie  true 
diction  of  it;  and  though  he  is  sup-  character  of  the  transaction  between 
posed  to  have  peculiar  skill  in  tlie  them  in  controversies  with  strangers. 
meaning  and  construction  of  Un^uage,  Strader  v.  Lambeth,  7  B.  Mon.  689 ; 
neither  his  business  nor  leammg  is  Reynolds  v.  Magness,  2  Ired.  26 ;  Yen- 
supposed  to  give  him  a  superior  knowl-  able  v.  Thompson,  11  Ala.  147. 
edge  of  figures  or  letters.  His  right  {d)  Hudson  o,  Clementson,  18  C.  B 
to  interpret  a  paper  written  in  Coptic  218,  86  Eng.  L.  A  Eq.  882. 
characters  would  be  the  same  that  it 
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timony  for  the  purpose  of  ea^famtnj^  the  eontract.  But  here 
a  distinction  Ib  taken,  which,  if  it  did  not  originate  with 
Lord  Baeon^  was  first  clearly  stated  by  him ;  it  is  the  distinc- 
tion between  a  patent  ambiguity  an^  a  latent  ambiguity,  (e) 

(ej  Th«  rule  aa  to  latad  and  patent  only  relation  of  the  name  of  Price,  and 
ambiguities  has  been  regarded  as  tar-  lived  upon  terms  of  hitimacy  with  the 
iitshmg  a  decisive  test  by  which  to  testator.  He  was  held  entitled.  —  The 
determine  in  all  cases  whether  extrin-  rule  that  no  evidence  is  admissible  to 
•Ic  evidence  is  admissible  to  aid  in  remove  a  patent  ambiguiiy  would  be 
the  interpretation  and  construction  of  strictly  correct,  if  by  patent  ambiguity 
a  written  mstrument.  It  has  been  looked  we  mean  that  state  of  uncertainty 
upon  as  covering  the  whole  ground  of  which  exists  where  it  is  perfectly  clear 
the  admission  of  extrinsic  evidence,  from  the  face  of  the  instrument  to  be 
and  the  confusion  which  has  existed  construed,  either  that  no  certain  sub- 
npon  this  subject  is  attributable  in  a  ject  has  been  selected,  upon  which  the 
great  degree  to  the  loose  and  uncertain  instrument  can  operate  or  take  eflect, 
meanings  attached  to  the  terms  latent  or  that  no  certain  person  or  persons 
and  patent  ambiguitieM.  The  term  ambi-  have  been  selected  to  be  benefited  or 
guity  itself,  which  property  means  the  affected  by  the  instrument,  or  that  no 
having  two  meanings,  is  misapplied  certain  purpose  has  been  indicated  in 
when  used  to  comprehend  all  aoubts  respect  to  the  subjects  or  objects, 
and  uncertainties  in  respect  to  the  Thus,  a  devise  to  "  twenty  of  the  poor- 
meaning  of  written  instruments.  As  est  of  the  testator's  kindred,"  is  void 
the  term  patent  has  been  understood,  it  for  uncertainty.  Webb's  case,  1  Rol. 
is  not  true,  that  a  patent  ambiguity  is  Abr.  609.  So  a  bequest  of  *'  some  of 
unexplainable  by  extrinsic  evidence,  mv  best  linen."  Peck  v.  Halsey,  2  P. 
Where  words  are,  in  the  truest  sense  wms.  8S7.  So  also,  a  devise  to  this 
of  the  term,  amlnguous,  that  is.  have  effect:  "  I  request  a  handsome  gratuity 
double  meanings,  not  simply  double  to  be  given  to  each  of  my  executors, 
applications,  as  mere  names,  the  uncer-  Jubber  9.  Jubber,  9  Sim.  608.  So  a 
tainty  is  inherent  in  tlie  word,  and  is  devise  to  the  "  best  men  of  the  White 
of  course  necessarily  patent.  Thus,  the  Towers."  Year-Book,  49  Ed.  III.,  cited 
word  "  freight,"  as  it  was  remarked  by  in  Winter  v.  Perratt,  9  Clark  &  F.  688. 
Mr.  Justice  Stay,  in  Peisch  v.  Dickson,  So  a  bequest  of  a  legacy  to  be  dis- 
1  Mason,  10,  is  susceptible  of  two  mean-  tributed  ''among  the  real  distressed 
ings,  and  it  might  be  doubtful  on  the  private  poor  of  Talbot  county,"  there 
face  of  an  instrument  whether  it  re-  being  no  discretion  given  to  the  execu* 
ferred  to  goods  on  board  a  ship,  or  to  tors.  Trippee  v.  Frazier,  4  Harris  & 
an  interest  in  its  earnings.  There  can  J.  446.  The  same  would  be  true  of  a 
be  no  doubt  that  in  such  a  case  extrin-  bequest,  "  to  be  applied  towards  feed- 
sic  evidence  of  the  cireumstancet  under  ing,  clothing,"  &c.,  the  .poor  children 
which  the  instrument  was  made  would  of  C.  county,  which  attend  the  poor  or 
be  admissible  to  remove  the  doubt  or  charity  school  established  at  U.,  in  said 
uncertainty.  See  also,  as  to  the  mean-  county.  Dashiell  v.  Attorney-General, 
ing  of  the  word  "  port,"  De  Longuemere  6  Harris  &  J.  1.  See  also  Dashiel  v. 
V.  N.  Y.  Fire  Ins.  Co.  10  Johns.  120.  So  Attorney-General,  6  Harris  &  J.  892 ; 
although  a  devise  or  grant  to  "one  of  Beal  p.  Wyman,  Styles,  240 ;  Jackson 
the  Sims  of  A,"  he  having  several  sons,  v.  Craig,  Knight  Bruce,  V.  C,  8  Eng.  L. 
would  be  void  for  uncertainty  (Altham's  &  Eq.  178;  Baker  v.  Newton,  2  &av. 
case,  8  Rep  155  a),  yet  there  is  no  rea-  112 ;  Fowler  v.  Gariike,  1  Rubs,  lb  M. 
■on  wh  V  a  devise  "  to  one  of  the  sons  282 ;  Attorpey-General  v.  Sibthorp,  2 
of  A,"  he  being  dead,  and  having  only  Russ.  &  M.  107  ;  Mason  v.  Robinson,  2 
one  son,  would  not  be  good.  Wigram  Simons  &  S.  295 ;  Winter  v,  Perratt,  9 
on  Wills,  sec  79.  Here  a  patent  ambi-  Clark  &  F.  606 ;  Doe  v.  Carew,  2  Q.  B. 
guity  would  oe  removed  by  evidence  817;  Weatherhead's  lessee  v.  Basker^ 
of  extrinsic  facta.  In  Price  v.  Page,  4  ville,  11  How.  829.  In  very  few  cases, 
Ves.  679,  there  was  a  legacy  to  — ^—  however,  will  it  be  perfectly  clear  upon 
Price,  the  son  of  -— *—  Price.  The  the  face  of  the  instrument,  that  the  rn- 
plaintiff  was  the  only  claimant.  He  tent  is  so  imootoui,  that  no  evidence  ol 
was  a  son  of  a  niece  of  the  testator,  the  4xtrinaie  JwU  can  make  it  certain.  — 

[706] 


CH.  I.]  CONSTRUCTION  AND  IKTEBPBETATION  OP  CONTRACTS.  *  558 

•  "  There  be  two  sorts  of  ambiguities  of  words ;  *  558 
the  one  is  ambigmtoi  paten%^  and  the  other  latens. 

The  term  *'  latent  ambigaity "  is  used  respect  to   that  subject,  to   cause  a 
Terj  loosely  to  mean  any  doubt  or  un-  parol  will  to  operate  as  a  written  one, 
certainty  raised  by  extrinsic  evidence,  or,   adopting   the   language   of  Loni 
and  very  frequently  there  is  a  failure  Bacon,  '  to  make  that   pass  without 
to  distinguish  between  cases  where  a  writing  which  the  law  appoinietli  shall 
description    is   equally    applicable   to  not  pass  but  by  writing/    But  here 
either  one  of  two  or  more  persons,  or  on  the  ftioe  of  the  devise  no  such  doubt 
of  two  or  more  things,  and  the  other  arises.    There  is  no  Uank  before  the 
cases  in  which  a  doubt  is  raised  by  name  of  Gord  the  ''ather,  which  might 
extrinsic  facts,  such  as  cases  of  defeo-  have  occasioned  a  doubt  whether  the 
tive  and  inaccurate  description.    This  devisor  had  finally  fixed'  on  any  eer- 
distinction   is   of  great   consequence,  tain  person  in  his  mind.    The  devisor 
especially  in  reference  to  the  kind,  of  has  clearly  selected  a  particular  indi- 
evidence    admissible    to    remove    the  vidual  as  the  devisee.     Let  us  then 
doubt  or  uncertainty,  for  it  is  only  in  consider  what  would  have  been  the 
the  case  of  the  double  application  of  case  if  tliere  had  been  no  mention  in 
words  of  description  that  evidence  of  the  will  of  any  ether  George  Gord,  the 
intention  direct  is  admissible  to  remove  son  of  a  Gord ;   on   that  supposition 
the  uncertainty.    It   may  be    shown  there  is  no  doubt,  upon  the  authorities, 
which  of  two  or  more  persons  or  things  but  that  evidence  of  the  testator's  in- 
was  intended  by  a  description  equally  tention,  as  proved  by  his  declarations, 
applicable  to  an.    Altham's  case,  8  Rep.  would    have   been  admissible.    Upon 
loo  a ;  Jones  v.  Newman,  1  W.  Bl.  60 ;  the  proof  of  extrinsic  facts,  which  is 
Doe  V.  Morgan,  1  Cromp.  ft  M.  285;  always  allowed,  in  order  to  enable  the 
Doe  V.  Allen,  12  A.  &  E.  461 ;  Osbom  court  to  place  itself  in  the  situation  of 
V.  Wise,  7   CAP.  761 ;  Blundell  v.  the  devisor,  and  to  construe  his  will,  it 
Gladstone,  8  McN.  &  G.  692,  12  Eng.  would  have  appeared  that  there  were 
L.  &  £q.  62 ;  Careless  v.  Careless,  19  at  the  date  of  the  will  two  persons,  to 
Ves.  601 ;   Camithers  v.  Sheddon,  6  each  of  whom  the  description  would  be 
Taunt.  14 ;  Waterman  v.  Johnson,  18  equally  applicable.    This   clearly   re- 
Pick.  261.    But  see  as  to  latent  ambi-  sembles  tlie  case  put  by  Lord  Bacon 
guity,  in  case  of  sheriffs*  sales,  Mason  of  a  latent  ambiguity,  as  where  one 
V.  White,  11  Barb.   174.    In   Doe  d.  grants  his  manor  of  S.  to  J.  F.  and  his 
Gord  V.  Needs,  2  M.  &  W.  129,  the  law  heirs,  and  the  truth  is  that  he  has  the 
with  respect  to  the  admission  of  extrin-  manors  both  of  North  8.  and  South  S. ; 
sic  evidence,  in  the  case  of  latent  ambi*  in  which  case  Lord   Bacon  says,  '  it 
guities,  is  laid  down  with  great  clear-  shall  be  holpen  by  arerment  whether 
ness  by  Parke,  B.    The  testator  in  that  of  them  was  that  which  the  party  in- 
case devised  a  house  to  George  Gord,  tended  to  pass.'    The  case  is  also  ex- 
the  son  of  George  Gord;  another  to  actly  like   that   mentioned   by  Lord 
George  Gord ^  the  son  of  Gord.    He  also  Coke  in  Altham's  case,  8  Rep.  166  a; 
bequeathed  a  legscy  to  George  Gord,  '  if  A  levies  a  fine  to  William,  his  son, 
the  son  of  John  Gord.    The  question  and  A  has  two  sons  named  William, 
was,  whether  evidence  was  admissible  the  averment  tJiat  it  woe  hie  intent  to 
to  show  that  the  testator  intended  that  levy  the  fine  to  the  younger  is  good, 
the  house  devised  to  "  George  Gord,  and  stands  tnell  with  the  words  ofthejine.* 
the  son  of  Gord,"  should  go  to  George,  Another  case  is   put   in  Counden  v. 
the  son  of  George  Gord.     Parke,  B.  Oerke,  Hob.  82,  wnich  is  in  point ; '  if 
said,  *'  If,  upon  the  face  of  the  devise,  one  devise  to  his  son  John,  where  he 
it  had  been  uncertain  whether  the  de-  has  two  sons  of  that  name,'  and  the 
Tisor  had  selected  a  particular  object  same  rule  was  acted  upon  in  the  recent 
of  his  bounty,  no  evidence  would  have  case  of  Doe  v.  Morgan,  1  Cromp.  &  M. 
been  admissible  to  prove  that  he  in-  286.    The  characteristic  of  all  these 
tended  a  gift  to  a  certain  individual ;  cases  is,  that  the  words  of  the  will  do 
such  would  hare  been  a  case  of  ambi'  describe  the  objector  subject  intended ; 
mutas  pfftens.  within  the  meaning  of  and  the  evidence  of  the  declarations  of 
Lord  Bacon  s  rule,  which  ambiguity  the  testator  has  not  the  effect  of  Tary- 
oonld  not  be  holpen  by  averment ;  for  ing  the  instrument  in  any  way  what> 
to  aUow  siich  evidence  would  be,  with  evwr;   it  only  enables   the  court  to 
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*  659  Patens   is    that  which  *  appears  to  be  ambiguous 

upon  the  deed  or  instrument;  latent  is  that  which 

seemeth  certain,  and  without  ambiguity,  for  any  thing  that 

appeareth  upon  the  deed  or  instrument ;  but  there  is 

*  660  *  some  collateral  matter  out  of  the  deed  that  breedeth 

the  ambiguity.  Ambiffuitas  patens  is  never  holpen  by 
averment,  and  the  reason  is,  because  the  law  will  not  couple 
and  mingle  matter  of  specialty,  which  is  of  the  higher  ac- 
count with  matter  of  averment,  which  is  of  inferior  accoimt 
in  law ;  for  that  were  to  make  all  deeds  hollow,  and  subject 
to  averments,  and  so,  in  effect,  .that  to  pass  without  deed, 
which  the  law  appointeth  shall  not  pass  but  by  deed.  There- 
fore, if  a  man  give  land  to  J.  D.  et  J.  S.  et  hoeredibvs^  and  do 
not  limit  to  whether  of  their  heirs,  it  shall  not  be  supplied 
by  averment  to  whether  of  them  the  intention  was  the  in- 
heritance should  be  limited.     But  if  it  be  ambiguitas  latent, 

reject  one  of  the  subjects  or  objects  to  than  himself."  Evidence  of  intention 
which  the  description  in  the  will  ap-  may  be  admitted,  where  there  are  two 
plies ;  and  to  determine  wliich  of  the  persons  of  the  same  name,  father  and 
two  the  testator  understood  to  be  sig-  son,  although  the  son  has  the  addition 
nified  by  the  description  which  he  used  of  jun*r  to  his  name.  Coit  v.  Stark 
in  the  will.  .  .  .  There  would  have  weather,  8  Conn.  289.  See  Poe  r. 
been  no  doubt  whatever  of  the  admis-  Westlake,  4  B.  &  Aid.  67.  If  in  cases 
sibility  of  evidence  of  the  devisor's  in-  of  latent  ambiguity  the  intent  of  the 
tention,  if  the  devise  to  '  George,  the  parties  is  not  ascertained,  the  instru- 
son  of  Gord/  had  stood  alone,  and  no  ment  is  void  for  uncertainty.  Richard- 
mention  had  been  made  in  the  will  of  son  r.  Watson,  4  B.  &  Ad.  787 ;  Chey- 
George,  the  son  of  John  Oord,  and  ne^'s  case,  6  Rep.  68  b.  Much  will  be 
George,  the  son  of  Georye  Gord.  But  gamed  in  point  of  accuracy,  it  is  con- 
does  the  circumstance  that  there  are  ceived,  by  restricting  the  term  latent 
two  persons  named  in  the  will,  each  ambiguity  to  the  case  where  words  of 
answering  the  description  of  '  George,  description  have  a  double  application, 
the  son  of  Gord,'  prevent  the  applica-  Indeed,  it  is  so  restricted  by  Aiderton, 
tion  of  this  rule?  We  are  of  opinion  B.,  in  Smith  v.  Jeflryes,  15  M.  &  W. 
that  it  does  not.  In  truth,  the  mention  662.  If  the  term  is  so  restricted,  we 
of  persons  by  those  descriptions  in  then  have  the  cases  of  latent  ambiguitiet 
other  parts  of  the  will  has  no  more  proper,  in  which  alone  evidence  of  iV 
effect,  for  this  purpose,  than  proof  by  tenUon  direct  is  admissible.  All  other 
extrinsic  evidence  of  the  existence  of  uncertainties,  whether  patent  or  latent, 
such  persons,  and  that  they  were  in  the  ordinary  sense  of  those  terms, 
known  to  the  devisor,  would  have  had ;  must  be  removed  by  the  same  kind  of 
it  shows  that  there  were  two  persons,  evidence,  namely,  by  placing  the  court 
to  either  of  whom  the  description  in  which  is  to  construe  an  instrument  as 
question  would  be  applicable,  and  that  nearly  as  possible  in  the  situation  of 
such  two  persons  were  both  known ;  the  author  of,  or  parties  to,  such  in- 
and  the  present  case  really  amounts  to  strument.  The  rule  of  patent  and 
no  more  than  this,  that  the  person  to  latent  ambiguities,  then,  falls  to  the 
whom  the  imperfect  description  ap-  ground,  as  furnishing  a  decisive  test  by 
pears  on  the  parol  evidence  to  apply,  which  to  determine  in  all  cases  whether 
is  described  in  other  parts  of  the  same  evidence  may  be  admitted  to  explain  a 
will  by  a  more  full  and  perfect  descrip-  written  instrument, 
tion,  which  excludes  any  other  object 

[708] 


CH.  I.]  OONSTBUCnOK  AND  INTBRPRBTATtON  OP  CONTRACTS.  *  560 

then  otherwise  it  is :  as  if  I  grant  my  manor  of  S.  to  J.  F. 
and  his  heirs,  here  appeareth  no  ambiguity  at  aU ;  but  if  the 
truth  be,  that  I  have  the  manors  both  of  South  S.  and  North 
S.,  this  ambiguity  is  matter  in  fact ;  and  therefore,  it  shall  be 
holpen  by  averment,  whether  of  them  was  that  the  party  in- 
tended should  pass.'*  (/) 

The  rules  of  Lord  Bacon  rest  entirely  upon  the  principle 
that  the  law  will  not  make,  nor  permit  to  be  made,  for  par- 
ties, a  contr^t  other  than  that  which  they  have  made  for 
themselves.  They  can  have  no  other  basis  than  this ;  and  so 
far  as  they  carry  this  principle  into  effect  they  are  good 
rules,  and  no  further.  For  it  is  this  principle  which  under- 
lies the  whole  ,law  of  construction,  and  originates  and  meas- 
ures the  value  of  all  its  rules.  Thus,  if  a  contract  be 
intelligible,  and  evidence  shows  an  uncertainty,  not  in  the 
contract,  but  in  its  subject-matter  or  its  application,  other 
evidence  which  will  remove  this  uncertainty  is  admissi- 
ble, (jgf)      But   if   a  contract  is  not  certainly   intelligible 

If)  Bac.  Max.  Heg.  23.  stances  of  the  testator."  Per  Plumer, 
(^1  ''For  the  purpose  of  applying  M.  R.,  in  Colpoys  v.  Colpoys,  Jacob, 
the  instrument  to  the  facts,  and  deter-  464.  See  also  Kelley  v.  Powlet,  Ambl. 
minmg  wliat  passes  by  it,  and  who  605,  610.  The  remarks  of  Sir  Jamei 
take  an  interest  under  it,  every  ma-  Wigntm  upon  this  point,  although 
teriai  fact  that  will  enable  the  court  to  made  with  reference  to  wills,  apply 
Identify  the  person  or  thing  mentioned  equally  to  all  instruments  to  be  con- 
in  the  instrument,  and  to  place  the  strued.  "It  must  always  be  remem« 
court,  whose  province  it  is  to  declare  bered,'*  says  he,  "  that  the  words  of  a 
the  meaning  of  the  words  of  the  in-  testator,  like  those  of  every  other  per- 
strument,  as  near  as  may  be  in  the  son,  tacitly  refer  to  the  circumstances 
situation  of  the  parties  to  it,  is  admis-  by  which  at  tlie  time  of  expressing 
sible  in  evidence."  Per  Poribe,  B.,  in  himself  he  is  surrounded.  If,  there- 
Shore  r.  Wilson,  9  Clark  &  F.  660.  fore,  when  the  circumstances  under 
See  Guy  v.  Sharp,  1  Mylne  &  K.  580,  which  the  testator  made  his  will  are 
602,  per  Lord  Bnmgham;  Doe  v.  Mar-  known,  the  words  of  the  will  do  suffi- 
tin,  1  Ncv.  A  Man.  624,  per  Parke^  J. ;  ciently  express  the  intention  ascribed 
Poe  d,  Hiscocks  o.  Hiscocks,  6  M .  &  to  him,  the  strict  limits  of  exposition 
'W.Sdlt^r  Lord  Abintftr;  Hildebrand  cannot  be  transgressed,  because  the 
V,  Fogle,  20  Ohk>,  147 ;  Hasbrook  v.  court,  in  aid  of  the  construction  of  the 
Paddock,  1  Barb.  686 ;  Simpson  v,  will,  refers  to  those  extrinsic  collateral 
Henderson,  Moody  &  M.  300;  Wood  v,  circumstances  to  which  it  is  certain  the 
Lee,  6  T.  B.  Mon.  60,  59 ;  Hitchtn  v,  language  of  the  will  refers.  It  may  be 
Qroom,  6  C.  B.  616.  "  Where  there  is  true,  that  without  such  evidence,  the 
a  gift  of  the  testator's  stock,  that  is  precise  meaning  of  the  words  could 
ambiguous,  it  has  different  meanings  not  be  determined;  but  it  is  still  the 
when  used  by  a  farmer  and  a  mer-  will  which  expresses  and  ascertains  the 
chant.  So  with  a  bequest  of  jewels;  intention  ascribed  to  tlie  testator.  A 
If  by  a  nobleman,  it  would  pass  all ;  page  of  history  (to  use  a  faroiltsr  illus- 
but  if  by  a  leweller,  it  would  not  pass  tration)  may  not  be  intelligible  till 
those  that  he  had  in  his  shop.  Thus  some  collateral  extrinsic  circumstances 
the  same  expression  may  vary  in  are  known  to  the  reader.  No  one, 
meaoing    according    to    tLe   oircum*  however,  would  imagine  that  he  wa# 

[  700  ] 


•  561  THE  LAW  OF  COKTAAGTS.  [PABT  II. 

*  561  *  by  itself,  it  may  be  said  that  evidence  whidh  makes 

it  so  must  make  a  new  contract ;  for  one  that  is  intel- 
ligible cannot  be  the  same  with  one  that  is  unintelligible : 
and  therefore  the  evidence  is  not  admissible.  But  this 
argument  must  not  be  carried  too  far,  for  it  is  not  always 
applicable  without  much  qualification.  What  indeed  is  the 
meaning  of  imcertainty?  If  words  of  a  foreign  language 
are  used,  the  contract  is  uncertain  until  they  are  inter- 
preted ;  if  words  which  are  merely  technical,  then  it  is  lui- 
certain  until  experts  have  given  their  meaning;  if  words 
which  are  applicable  to  two  or  three  different  things  or 
persons,  then  it  is  uncertain  until  the  one  thing  or  person 
is  clearly  pointed  out.  Now,  where  does  the  law  stop  in 
this  endeavor  to  remove  uncertainty  ?  We  answer,  not  until 
it  is  found  that  the  contract  must  be  set  aside,  and  another 
one  substituted,  before  certainty  can  be  attained.  In  other 
words,  if  the  contract  which  the  parties  have  made  is  in- 
curably uncertain,  the  law  will  not  or  rather  cannot  enforce 
it ;  and  will  not,  on  the  pretence  of  enforcing  it,  set  up  a 
different  but  valid  one  in  its  stead.  It  will  only  declare  such 
a  supposed  contract  no  contract  at  all ;  and  will  leave  the 
parties  to  the  mutual  rights  and  obligations  which  may  then 
exist  between  them.  But,  on  the  other  hand,  the  law  will 
not  pronounce  a  contract  incurably  uncertain,  and  therefore 
null,  until  it  has  cast  upon  it  all  the  light  to  be  gathered, 
either  from   a  collation  of  all  the   words  used,  or  from 

all  contemporaneous  facts  which  extrinsic  testimony 

*  562  *  establishes.  (A)    If  these  make  the  intention  and 

acquiring  a  knowledge  of  the  writer's  penont  or  things  described  in  it.    Thns, 

meaning,  from  any  o&er  tounx  than  the  in  Doe  v.  Beynon,   12  A.  &  E.  4^1, 

paffe  he  uhu  reading^  because,  in  order  there  was  a  devise  to  Mary  B.,  with  re- 

to  make  that  page  intelligible,  he  re-  mainder  to  "her  three  daughters,  J/ary, 

quired  to  be  informed  to  what  coantry  Ehzabeth^  and  Ann**    At  the  date  of 

the  writer  belonged,  or  to  be  furnished  the  will,  Mary  B.  had  two  legitimate 

with  a  map  of  the  country  about  which  daughters,  Mary  and  Ann.  iiying,  and 

he  was  reading."    Wigram  on  Wills,  one  illegitimate,  named  Elizabeth.    It 

sec.  76.  was  kdd^  tliat  eridence  was  admissible 

(A)  Among  the  material  facts  neces-  to  show  that  Mary  B.  formerly  had  a 

sary  to  be  known  by  the  court,  in  or-  legitimate  daughter  named  Elizabeth, 

der   that   it  may  be  placed  as  near  who  died  some  years  before  the  date  of 

as  may  be  in  the  position  of  the  par-  the  will,  and  that  the  testator  did  not 

ties  to  any  instrument,  is  the  hnovEi"  know  of  her  death,  or  of  the  birth  of 

edge  or  ianorance  of  those  parties  as  to  the  illegitimate  daughter.     See  also, 

certain  lacts  necessarily  inrolved  in  the  Powell  v.  Biddle,  2  Hail.  70 ;  Goodinge 

application  of  the  instrument  to  the  v.  Qoodinge,  1  Yes.  Sen.  2&1 ;  Careless 
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meaning  of  the  parties  certain,  it  may  still  be  an  intention 
which  the  words  cannot  be  made  to  express  by  any  fair  ren- 
dering. In  this  case  also  the  contract  is  null,  for  it  is  the 
words  and  not  the  intention  without  the  words  that  must 
prevail.  But  if,  when  the  intention  is  thus  ascertained,  it  is 
found  th&t  the  words  will  fairly  bear  a  construction  which 
makes  them  express  this  intention,  then  the  words  wiU  be 
80  oonstraed,  and  the  contract,  in  this  sense  or  with  this  in- 
terpretation, will  be  enforced,  as  the  contract  which  the  par- 
ties have  made. 

The  distinction  and  the  rules  of  Lord  Bacon  are  therefore 
less  regarded  of  late,  than  they  were  formerly,  (i)  They 
are  intended  to  enable  the  court'  to  distinguish  between  cases 
of  curable  and  those  of  incurable  uncertainty ;  to  carry 
the  aid  of  *  eyidence  as  far  as  it  can  go  without  mak-  *  563 
lug  for  the  parties  what  they  did  not  make  for  them- 
selves, and  to  stop  there.  And  it  is  found  that  it  is 
sometimes  of  doubtful  utility  to  refer  to  these  rules  in  the 
endeavor  to  ascertain  the  meaning  of  a  contract,  rather  than 
to  the  simjder  rule,  that  evidence  may  explain  but  cannot 
contradict  written  language.  This  last  rule  limits  all  ex- 
planation to  cases  of  uncertainty,  because  where  the  mean- 

V.  Careless,  19  Ves.  601 ;  Scanlan  v.  cided  is  this,  not  whether  the  testator 
Wright,  18  Pick.  628  ;  Brewster  v.  really  held  those  estates,  or  one  of  them, 
McCall,  16  Conn.  274,  296.  —  So  where  on  any  ralid  trusts,  hut  rather  what  he 
the  question  is  one  purely  of  inten-  considered  and  understood  to  be  his 
tion,  the  belief  of  the  author  of  an  in-  interest,  that  is,  whether  he  supposed 
strument,  as  to  facts  necessarily  in-  that  he  held  them,  or  one  of  them,  on 
TolTed  in  it,  may  have  an  important  any  trust,  or  treated,  or  intended  to 
bearing:  upon  its  construction.  A  tes-  treat,  or  to  have  them  or  one  of  them 
tator  devised  his  farm  in  A.,  in  the  pos-  treated  as  if  so  held  in  trust.  If  he  sup- 
session  of  T.  H.,  to  T.  R.  He  nad  posed  that  he  held  one  of  them  in  trust,  or 
two  farms  in  A.,  both  of  which  were  treated  it  as  if  so  held  and  intended  that 
in  the  possession  of  T.  H.,  but  at  dif-  it  should  be  considered  and  treated  as  so 
lerent  rents.  On  a  question  being  held,  and  if  it  does  not  appear  that  he 
raised  which  of  these  two  farms  the  held,  or  supposed  that  he  held,  the  other 
testator  intended  to  give  to  T.  R.,  held,  of  them  on  any  trust,  it  seems  to  me  that 
that  the  devise  must  be  taken  to  have  the  one  which  he  supposed  to  be  held 
been  made  to  T.  R.,  for  his  x^ersonfd  onany  trust,  ortreated  as  if  so  held,  can- 
advantage  and  not  upon  trust ;  and  if  not  be  regarded  as  intended  to  be  the 
therefore  it  could  be  ascertained  that  subject  of  the  devise  to  Mr.  Robinson, 
one  of  the  farms  was  subject  to  a  and  consequently  the  other  estate  may 
trust,  or  that  the  testator  auppoged  it  to  be  deemed  to  be  the  one  referred  to  in 
be  so,  it  must  then  be  inferred  that  that  devise."  Blundell  o.  Gladstone,  8 
•oeh  farm  was  not  the  one  intended  to  McN.  &  G.  692,  12  Eng.  L.  &  £q.  62. 
be  devised,  but  that  the  other  was  the  See  also  Quincey  v.  Quincey,  11  Ju* 
one  referred  to  by  the  testator.  Lord  rist,  111 ;  Connolly  r.  Pardon,  1  Paigai 
Si.  Leonardo  said :  **  The  only  question  291 ;  Baker  v.  Baker,  2  Ves.  167. 
which  is  absolutely  necessary  to  be  de-       (i)  See  ante,  p.  667,  note  (e), 
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ing  is  plain  and  unquestionable,  another  meaning  is  not  that 
which  the  parties  have  agreed  to  express.  Thus,  if  a  blank 
be  left  in  an  instrument,  or  a  word  or  phrase  of  importance 
omitted  by  mistake,  the  omission  may  be  supplied,  if  the  in 
strument  contains  the  means  of  supplying  it  with  certainty, 
otherwise  not,  because  the  parties  in  such  a  case  have  noi 
made  the  instrument ;  and  the  law  would  make  it,  and  not 
the  parties,  if  it  undertook  to  supply  by  presumption  an 
omitted  word  necessary  to  its  legal  existence.  And  if  it 
permitted  this  to  be  supplied  by  parol  testimony,  it  would 
be  this  testimony,  and  not  a  written  instrument,  which 
proved  the  property  or  determined  the  rights  and  obligation 
of  the  parties.  (/)  But  this  rule  permits  all  &ir  and  reason- 
able explanation  of  actual  uncertainty.  Thus,  if  a  goaranty 
be  given,  beginning,  "  In  consideration  of  your  having  this 
day  advanced  "  money,  &;c.,  which  guaranty  is  invalid  if  in 
fact  for  a  past  or  executed  consideration,  evidence  should  be 
received  to  show  that  in  point  of  fact  the  advancing  of  the 
money  and  the  giving  of  the  guaranty  were  simultaneous 
acts,  (k) 

It  is  not  easy  to  lay  down  rules  which  will  assist  in  deter- 
mining these  difficult  questions,  and  not  be  themselves 
•  564  open  to  *  much  question.      But  we  should  express 

our  own  views  on  this  subject  by  the  following  prop- 
ositions. 

If  an  instrument  is  infelligible  and  certain  when  its  words 
are  taken  in  their  common  or  natural  sense,  all  its  words 
shall  be  so  taken,  unless  something  in  the  instrument  itself 

{J)  Miller  v.  Trarers,  8  Bing.  244 ;  in  such  a  manner  as  not  to  contradict 

8aundersan  v.  Piper,  6  Bing.   N.  C.  it,  you  are  at  liberty  to  do  so."    And 

425;    Baylis    v.    Attorney -General,    2  the  other  judges  use  similar  language. 

Atk.  139 ;  Castledon  v.  Turner,  3  Atk.  See  also  Batcher  v.  Steuart,  11  M.  ft  ' 

267  ;  Hunt  v.  Hort,  8  Bro.  C.  C.  311.  W.  857,  where,  "in  consideration  of 

(k    Goldshede  v.  Swan,  1  Exch.  154.  your   haying  released,"  was  AeU   to 

In  this  cas^,  Pigott^  of  counsel  for  the  have  a    prospective    and    conditional 

defendant,  insisted  upon  the  rule  that  meaning,  by  the  help  of  extrinsic  evi* 

parol  evidence  is  not  admissible  to  vary  dence.    And  see  Colboum  v.  Dawson, 

the    terms  of  a  written    instrument.  10  C.  B.  765,  4  Eng.  L.  &  Eq.  878; 

But  Parke,  B  ,  interrupting  him,  said  :  Haigh  v.  Brooks,  10  A.  &  E.  309.    In 

**  You  cannot  vary  the  terms  of  a  writ-  Noonan  v.  Lee,  2  Black,  499,  the  rule 

ten  instrument  by  parol  evidence ;  that  is  stated,  that  parol  evidence  not  in- 

is  a  regular  rule ;  but  if  you  can  con-  consistent  with  a  written  instramenti 

strue  an  instrument  by  parol  evidence,  is  admissible  to  apply  such  instrument 

where  that  instrument  is  ambiguous,  to  its  subject. 
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gives  to  theiDf  distinctly,  a  peculiar  meaniBg^  and  with  this 
meaning  the  instrument  is  intelligible  and  certain ;  and  in 

■ 

that  case  this  peculiar  meaning  shall  be  taken  as  the  mean* 
ing  of  the  parties. 

If  the  meaning  of  the  instrument,  by  itself,  is  inteUigible 
and  certain,  extrinsic  evidence  is  admissible  to  identify  its 
subjects  or  its  objects,  or  to  explain  its  recitals  or  its  prom- 
ises, so  far,  and  only  so  far,  as  this  can  be  done  without  any 
contradiction  of,  or  any  departure  from,  the  meaning  which 
is  given  by  a  fedr  and  rational  interpretation  of  the  words 
actuaUy  used. 

K  the  meaning  of  the  instrument,  by  itself,  is  affected 
with  uncertainty,  the  intention  of  the  parties  may  be 
ascertained  by  extrinsic  testimony,  (I)  and    this   intention 

(/)  See  ante,  p.  667,  n.  (e).  This  in-  G.  192 ;  Hodgson  o.  Hodgson,  2  Yern. 
tention,  of  course,  is  to  be  ascertained,  698.  So  far  as  these  cases  sanction  the 
in  ail  cases,  except  that  of  latent  ambi"  doctrine  that  evidence  of  intention  is 
gmt^f  proper,  by  a  deveiopment  of  the  admissible  in  cases  not  falling  under 
circumstances  under  which  the  instru-  the  rule  as  to  latent  ambiguit^y,  as  defined 
ment  was  made.  It  cannot  be  ascer-  ante,  p.  567,  n.  («),  they  are  OTerruled 
tained  bj  bringing  forward  proof  of  by  the  cases  of  Miller  v.  Travers,  8 
declarations  or  conversations  which  Bing.  244,  and  Doe  d.  Hiscocks  v.  His- 
took  place  at  the  time  the  instrument  cocks,  6  M.  &  W.  868.  In  Miller  v, 
was  made,  or  before,  or  afterwards.  Travers,  there  was  a  devise  of  aU  the 
After  considerable  confusion,  caused  testator's  estates  in  the  county  of  Lim* 
by  some  anomalous  early  cases,  the  erick  and  city  of  Linierick.  At  the  time 
law  upon  this  point,  especially  in  refer-  of  making  the  will,  the  testator  had  no 
ence  to  will^,  is  clearly  settled  in  Eng-  estate  in  the  county  of  Limerick.  He 
land.  In  Beaumont  v.  Fell,  2  P.  Wms.  had  a  small  estate  in  the  city  of  Lim- 
140,  it  was  permitted  to  be  shown  that  erick,  inadequate  to  meet  the  charges 
Gertrude  Yardiey  was  the  person  in-  in  the  will,  and  considerable  estates 
tended  to  be  designated  by  a  testator  situate  in  the  county  of  Clare.  It  was 
by  the  name  of  Catherine  Earnley  [see  held,  that  it  could  not  be  shown  by  par- 
the  case  stated  ante,  p.  660,  n.  (c/).]  ol  evidence  that  the  words  "  county  of 
In  Thomas  v.  Thomas,  6  T.  R.  671,  Limerick  "were  inserted  by  mistake, 
there  was  a  devise  as  follows :  "  Item,  instead  of  the  words  "  County  of 
I  devise  to  my  granddaughter,  Mary  Clare ; "  and  that  the  testator  intended 
Thomas,  of  Llechloyd  in  Merthyr  par-  to  devise  his  estate  in  the  county  of 
ish,"  &c.  The  testator  had  a  mnd-  Clare.  See  the  very  able  review  of 
daughter  of  the  name  of  Klinor  Evans,  the  cases  by  Tindall,  C.  J.  In  Doe  d, 
living  at  the  place  mentioned  in  the  Hiscocks  v.  Hiscocks,  a  testator  de- 
will,  and  a  great-granddaughter,  Mary  vised  lands  to  his  son  John  Hiscocks 
Thomas,  who  lived  at  a  place  some  for  life ;  and  from  his  decease,  to  his 
miles  distant  from  Merthyr  parish.  It  grandson  John  Hiscocks,  eldest  son  of  the 
was  held  by  Lonl  Kenifon,  that  evi-  said  John  Hiscocks.  At  the  time  of 
dence  of  declarations  made  by  the  tes-  makinff  the  will,  the  testator's  son  John 
tator  at  the  time  the  will  was  made,  Hiscocks  had  been  twice  married ,  by 
would  have  been  admissible  to  show  his  first  wife  he  had  one  son  Simon; 
whom  the  testator  meant  by  the  inao-  by  his  second  wife  an  eldest  son  John, 
curate  description.  See  also  Hamp-  and  other  younger  children,  sons  and 
•hire  p.  Peirce,  2  Ves.  216  ;  Strode  v.  daughters.  Held,  that  evidence  of  the 
Kussell,  2  Vem.  628 ;  Price  v.  Page,  instructions  given  by  the  testator  for 
4  Ves.  680;  StUl  p.  Hoste,  6  Madd.  &  his  wiU,  and  of  his  declarations,  was 
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^565  will  be  taken  as  the  *  meaning  of  the  paities  ex- 
pressed in  the  instrument,  if  it  be  a  meaning  which 
may  be   distinctly    derived   from  a    fair   and  rational  in- 
terpretation   of   the    words  actually   used.    But  if  it  be 

Dot  admiMible  to  show  which  of  these  stances  of  the  like  nature,  which  are 

two  grandsons  waa  intended  by  the  not  adduced  for  explaining  the  words 

description  in  the  will.    Lord  Aoinger,  or  meaning  of  the  will,  but  either  to 

alter  stating  tlie  facts,  and  noticing  the  supply    some    deficiency,    or   remote 

question  raised,  said :  **  It  must  be  ad-  some  obscurity,  or  to  give  some  effect 

mitted  that  it  is  not  possible  altogether  to  expressions  that  are  unmeaning  or 

to  reconcile  the  different   cases  that  ambiguous.    Now,  tliere  is  but  one  case 

have  been  decided  on  this    subject ;  in  which  it  appears  to  us  that  this  sort 

which  makes  it  the  more  expedient  to  of  evidence  ol  intention  can  properly 

investigate  the  principles  upon  which  be  admitted,  and  that  is,  where  the 

any  evidence  to  explain  the  will  of  a  meaning  of  the  testator's  words  is  nei- 

testator  ought   to  be  received.    The  ther  ambiguous  nor  obscure,  and  where 

object  in  all  cases  is  to  discover  the  the  devise  is  on  the  face  of  it  perfect 

intention    of  the  testator.    The  first  and  intelligible,  but  from  some  of  the 

and  most  obvious  mode  of  doing  this  circumstances   admitted  in  proof,  an 

is  to  read  his  will  as  he  has  written  it,  ambiguity  arises  as  to  which  of  the 

and  collect  his  intention  from  his  words,  two  or  more  things,  or  which  of  the 

But  as  his  words  refer  to  facts  and  cir-  two  or  more  persons  (each  answering 

cumstances  repecting  his  property  and  the  words  in  the  will),  the  testator  in- 

his  family,  and  others  whom  tie  names  tended  to  express.    Thus,  if  a  testator 

or  describes  in  his  will,  it  is  evident  devise  his  manor  of  S.  to  A.  B.,  and 

that  the  meaning  and  application  of  his  has    two    manors    of  North    8.    and 

words  cannot  be  ascertained  without  South  S.,  it  being  clear  he  means  to 

evidence  of  all  those  facts  and  circum-  devise    one   only,  whereas  both    are 

stances.    To  understand  the  meaning  equslly  denoted  by  the  words  he  has 

of  any  writer,  we  must  first  be  apprised  used,  in  that  case  there  is  what  Lord 

of  the  persons  and  circumstances  that  Bacon  calls  '  an  equivocation,'  t.  e.,  the 

are  the  subjects  of  his  allusions  or  state-  words  equally  apply  to  either  manor, 

ments ;  and  if  these  are  not  fnllv  dis-  and  evidence  of  previous  intention  may 

closed  in  his  work,  we  must  look  for  be  received  to  solve  this  latent  ambi- 

illustration  to  the  history  of  the  times  guity ;  for  the  intention  shews  what  he 

in  which  he  wrote,  and  to  the  works  meant  to  do ;  and  when  you  know  that, 

of  contemporaneous  authors.    All  the  you  immediately  perceive  that  he  has 

facts  and  circumstances,  therefore,  re-  done  it  by  the  general  words  he  has 

specting  persons  or  property,  to  which  used,  which,  in  their  ordinary  sense, 

the  will  relates,  are  undoubte>dly  legiti-  may  properly  bear  that  construction, 

mate,  and  often  necessary  evidence,  to  It  appears  to  us,  that  in  all  other  cases, 

enable  us  to  understand  the  meaning  parol  evidence  of  what  was  the  testa- 

and  application  of  his  words.    Again,  tor*s  intention  ought  to  be  excluded, 

—  the  testator  may  have    habitually  upon  this  plain  ground,  that  his  will 

called  certain  persons  or  things  by  pe-  ought  to  be  made  in  writing  ;  and  if 

culiar  names,  by  which  they  were  not  his  intention  cannot  be  made  to  appear 

commonly  known.      If   these  names  by  the  writing,  explained  by  circum- 

should  occur  in  his  will,  they  could  stances,  there  is  no  will."    See  also 

only  be  explained  and  construed  by  the  Shore  v.  Wilson,  9  Clark  &  F.  865 ; 

aid  of  evidence  to  show  the  sense  in  s.  c.  nom.  Attorney-General  v.  Shore, 

which  he  used  them,  in  like  manner  as  11  Sim.  592 ;  and  the  late  case  of  Attor- 

if  his  will  were  written  in  cipher,  or  in  ney-General  v.  Clapham,  4  De  G.,  M. 

a  foreign  language.     The  habits  of  the  &  G.  591,  81  Eng.  L  &  Eq.  142,  where 

testator  in  these  particulars  must  be  this  whole  matter  is  very  fully  dis- 

receivable  as  evidence  to  explain  the  cussed.    For  the  present  state  of  the 

meaning  of  his  will.    But  there  is  an-  law  upon  the  various  points  discussed 

other  mode  of  obtaining  the  intention  in  this  last  section,  the  profession  are 

of  the  testator,  which  is  by  evidence  very  greatly  indebted  to  the  admirable 

of  his  declarations,  of  the  instructions  little  treatise  by  Sir  Jamet  Wi^ram  on 

given  for  his  will,  and  other  circum-  the  Interpretation  of  Wills 
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*  incompatible  with  such  interpretation,  the  instru-  *  666 
ment  will  then  be  void  for  imcertainty,  or  incurable 
inaccuracy. 

A  contract  may  be  enforced  in  its  plain  and  natural,  or  in 
its  legal  meaning,  although  evidence  be  offered  tending  to 
show  that  the  intention  of  the  parties  differed  absolutely 
from  their  language,  unless  the  transaction  be  void  fi-om 
fraud,  illegality,  incapacity,  or  in  some  similar  way. 

Lastly,  no  contract  will  be  enforced,  as  a  contract,  if  it 
have  no  plain  and  natural  or  legal  meaning,  by  itself;  and 
if  admissible,  extrinsic  evidence  can  only  show  that  the  in- 
tention of  the  parties  was  one  which  their  words  do  not  ex« 
press.  But  the  supposed  contract  being  set  aside  for  such 
reasons  as  these,  the  parties  will  be  remitted  to  their  oiiginal 
rights  and  obligations. 
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•667  *  CHAPTER    H. 

THE  LAW  OF  FLAGS. 

Sect.  I.  —  Preliminary  Remarkn. 

If  one  or  both  paxties  to  a  contract  entered  into  it  away 
from  their  home,  or  if  a  contract,  or  questions  dependent 
upon  it,  come  into  litigation  before  a  foreign  tribunal,  the 
construction  of  the  contract,  the  rights  that  it  gives,  the  ob- 
ligations that  it  imposes,  and  the  remedies  which  either 
party  may  have,  may  depend  upon  the  law  of  the  place 
where  the  contract  was  made,  or  the  law  of  the  domicil  of 
the  parties,  or  the  law  of  the  place  where  the  thing  to  which 
the  contract  refers  is  situated,  or  the  law  of  the  tribunal 
before  which  the  questions  are  litigated ;  or,  to  use  the  Latin 
phrases  generally  employed,  the  lex  loci  contractu%^  the  lex 
domicilii^  the  lex  loci  rei  sitce^  and  the  lex  fori. 

The  common  law  has  left  many  of  these  questions  un- 
settled ;  but  the  immense  immigration  into  this  country,  the 
great  and  growing  intercourse  between  it  and  foreign  nations, 
and  the  extreme  facility  and  frequency  of  foreign  travel,  and, 
more  than  this,  the  foot  that  our  own  nation  is  composed  of 
thirty-six  independent  sovereignties,  all  combine  to  give  to 
questions  of  this  kind  peculiar  importance,  and,  on  some 
points,  peculiar  difficulty.  It  will  not  be  possible  to  exhaust 
the  consideration  of  these  topics  within  the  space  which  can, 
in  this  work,  be  given  to  them.  But  an  attempt  will  be 
made  to  present  the  leading  principles  which  must  determine 
all  these  questions.  To  few  of  them  is  there  a  precise  and 
certain  answer  given  by  the  common  law ;  and  some  of  them 
have  not  yet  passed  into  adjudication.  By  writers  on  the 
civil  and  continental  law  of  Europe,  they  have  been,  perhaps 
all  of  them,  very  fully  considered  ;  but  with  such  a  di- 
*  568  versity,  and  irreconcilable  contrariety  *  of  conclusioni 
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that  we  shall   confine  ourselves,  aa  f ar  as  possible,  to  the 
common-law  authorities,  (a) 


SECTION  IL 

6BNEBAL  PRINCIPLES. 

The  first  principle  we  state  is  this.  Laws  have  no  force, 
by  their  own  proper  vigor,  beyond  the  territory  of  the  State 
by  which  they  .are  made ;  excepting,  for  some  purposes,  the 
high  seas,  or  lands  over  which  no  State  claims  jurisdiction. 
Without  this  limit,  they  have  no  sanction ;  obedience  cannot 
be  compelled,  nor  disobedience  punished ;  and  no  contiguity 
of  border,  and  no  difference  of  magnitude  or  power  between 
two  independent  States,  can  affect  this  rule.  For  if  the 
State,  a  law  of  which  is  broken,  send  its  officers  into  another, 
and  there  by  force  or  intimidation  acts  in  reference  to  this 
breach  as  it  might  act  at  home,  such  act  is  wholly  illegal ; 
and  if  it  thus  acts  with  the  consent  of  the  foreign  State, 
within  whose  dominion  it  goes  by  its  officers,  it  is  this  con- 
sent only  which  legalizes  its  acts,  (i) 

In  the  next  place,  all  laws  duly  made  and  published  by 
any  State  bind  all  persons  and  things  within  that 
State,  (c)    This  *  is  a  general,  and  perhaps  a  universal  *  569 

(a)-  Mr.  Justice  Story's  Urge  work  on  one  which  grows  out  of  the  conflict  of 
the  Conflict  of  Laws  is  in  a  great  meas-  laws  of  different  States.  Our  former 
ure  composed  of  those  conflicting  state-  experience  had  taught  us  that  questions 
ments ;  and  in  his  dosing  paragraph  of  this  kind  are  the  most  embarrassing 
he  says  :  "  It  will  occur  to  the  learned  and  difficult  of  decision  that  can  occupy 
reader,  upon  a  general  surrey  of  the  the  attention  of  those  who  preside  in 
subject,  that  many  questions  are  still  courts  of  justice.  The  argument  of 
left  in  a  distressing  state  of  uncertainty  this  case  has  shown  us  that  the  vast 
as  to  the  true  principles  which  ought  mass  of  learning  which  the  research  of 
to  regulate  and  decide  them.  Different  counsel  has  furnished,  leaves  the  sub- 
nations  entertain  different  doctrines  ject  as  much  enveloped  in  obscurity 
and  different  usages  in  regard  to  them,  and  doubt  as  it  would  have  appeared 
The  jurists  of  diflbrent  countries  hold  to  our  own  understandings,  had  we 
opinions  opposite  to  each  other,  as  to  been  called  on  to  decide,  without  the 
some  of  the  fundamental  principles  knowledge  of  what  others  had  thought 
which  ought  to  have  a  univenal  operap  or  written  upon  it." 
tion,  and  the  jurists  of  the  same  nation  (6)  Le  Louis,  2  Dods.  210 ;  Blan- 
are  sometimes  as  ill  agreed  among  chard  v.  Russell,  18  Mass.  4 ;  Bank  of 
themselves."  And  in  Saul  v.  His  Cred-  Auffusta  v.  Earle,  18  Pet.  684 ;  Smitb 
itors,  17  Mart.  (La.)  670,  Porter,  J.,  v.  Godfiev,  8  Foster,  879. 
says :  "  The  only  question  presented  (c)  "  The  law  and  legislative  govern* 
for  onr  decision  is  one  of  law ;  but  it  is  ment  of  every  dominion  equally  affects 
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rule ;  for  the  few  seeming  exceptions  to  it  are  not  such 
in  fact.  A  stranger  is  bound  to  the  State  wherein  he  re* 
sides  only  by  a  local  and  limited  allegiance ;  but  it  is  one 
which  is  sufficient  to  subject  him  to  all  the  laws  of  that  State, 
excepting  so  far  as  they  relate  to  duties  which  only  citizens 
can  perform.  For,  as  every  State  has  the  right,  in  law,  of 
excluding  whom  it  will,  so  it  may  put  what  terms  and  con- 
ditions it  will  upon  the  admission  of  foreigners.  All  contracts, 
therefore,  which,  are  construed  within  the  State  in  which 
they  are  made,  must  be  construed  according  to  the  law  of 
that  State.  The  same  thing  is  true,  in  general,  when  con- 
tracts are  construed  in  a  place  other  than  that  in  which  they 
are  made  ;  but  this  rule,  and  the  exceptions  to  it,  will  be 
considered  presently. 

In  the  next  place,  every  State  may,  by  its  own  laws,  bind 
all  its  own  subjects  or  citizens,  wherever  they  may  be,  with 
all  the  obligations  which  the  home  tribunals  can  enforce.  If 
laws  are  made  which  go  further  than  this,  they  must  needs  be 
inoperative,  as  they  cannot  be  enforced  beyond  the  jurisdic- 
tion of  the  home  tribunals,  except  with  the  consent  and  by 
the  action  of  the  foreign  State. 

Lastly,  it  may  now  be  said,  on  good  authority,  that  foreign 
laws  may  have  a  qualified  force,  or  some  effect,  within  a 
State,  either  by  the  comity  of  nations,  which  is  one  of  the 
fruits  of  modern  civilization,  or  by  special  agreement,  as  by 
treaty,  or  by  constitutional  requirements,  as  in  the  case  of 
our  own  country,  of  which  the  Constitution  requires  that 
*'  full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
State."  (ee)  But  in  none  of  these  cases  do  laws  acquire, 
strictly  speaking,  the  force  of  laws,  within  a  sovereignty 
which  is  foreign  to  that  in  which  they  were  enacted;  nor 
could  this  be  the  case  without  a  confusion  of  sover- 
eignties.    But  the   effect   of   such   comity,  aided  in  some 

all  persons  and  all  propertj  within  the  no  privilege  distinct  fiom  the  natiyes." 

limits  thereof;  and  is  tne  rule  of  deci-  Per  Lord  Afansfieldj  in  Hall  v.  Camp- 

slon  for  all  qnentions  which  arise  there,  bell,  Cowp.  208.    See  Rnding  v.  Smith* 

Whoever  purchases,  lives,  or  sues  there,  2  Hagg.  Consist.  888. 

puts  himself  under  the  laws  of  the  place.  (oc)  See  Green  o.  Van  Buskirk.  6 

An  Englishman  in  Ireland,  Minorca,  Wallace,  807. 

the  Ue  of  Man,  or  the  Plantations,  has 
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*  instances  by  special  agreements,  or  constitutional  *  570 
requirements,  may  be  stated  to  be,  that  the  laws  of 
civilized  nations  are  permitted  to  have  some  operation  in 
foreign  States,  so  far  as  they  in  no  degree  conflict  with 
the  powers  or  the  rights  of  such  foreign  States,  or  with 
the  operation  of  their  laws,  (d)  their  general  policy,  or 
morality,  (cld^ 

The  first  and  most  general  principle  as  to  the  validity  of  a 
contract,  rests  upon  obvious  reasons,  and  certain  expediency, 
if  indeed  we  may  not  say  that  it  is  founded  in  the  necessities 
of  national  intercourse ;  it  is,  that  a  contract  which  is  valid 
where  it  is  made  is  to  be  held  valid  everywhere.  And, 
on  the  other  hand,  if  void  or  illegal  by  the  law  of  the  place 
where  made,  it  i^  void  everywhere,  (e)    There  may  be  an 

• 

(d)  Story  quotes  from  Huhenu  a  rery  &  R.  190,  where,  on  ftssumpsit  for  money 

precise  statement  of  this  rule.    "  Recto-  lent  in  France,  receipts  were  offered  in 

re$  imperiorum  id  cmnitur  aguni,  ut  jura  eridence  not  stamped  as  the  laws  of 

cujuBque  popuU  intra  terminoB  efus  exereita  France  required  to  make  them  avail- 

ieneant  vbi<pie  tuam  vim,  guaiemu  nihil  able  tliere,  they  were  received  in  Eng- 

potetiatiatitjunakerituimperafdisejuique  land.    It  is  true,  that  on  the  motion  fur' 

dviuM  prcejudicetur"    Confl.  of  Laws,  a  new  trial,  it  is  put  on  the  ground  that 

5  29,  n.  8.  And  see  Zipcey  o.  Thomp-  it  is  perfectly  well  settled  that  an  Eng- 
son,  1  Gray,  248.  lish  court  will  not  take  notice  of  foreign 

{dd)  Eubanka    o.    Banks,    84    Oa.  revenue  lawe.    This  is  undoubtedly  es- 

416.  tablished.    See    Boucher   v,  Lawson, 

(«]  Trimbey  v,  Vignier,  1  Bing.  N.  Cas.  Temp.  Hardw.  85,  194 ;  Holman 
C.  161 ;  De  Sobry  v.  De  Laistre,  2  v.  Johnson,  Cowp.  841 ;  Biggs  v.  Law- 
Harris  &  J.  191 ;  Willings  v.  Consequa,  rence,  8  T.  K.  464  ;  Clugas  v.  Pena- 
Fet.  G.  C.  817  ;  Fearsall  r.  Dwight,  2  luna,  4  id.  466 ;  Planch^  v.  Fletcher,  1 
Mass.  88 ;  Smith  v.  Mead,  8  Conn.  268 ;  Doug.  261 ;  Ludlow  v.  Van  Rensselaer, 
Medbury  o.  Hopkins,  id.  472 ;  Hough-  1  Johns.  94.  In  Wynne  v.  Jackson,  2 
ton  p.  Page,  2  N.  H.  42;  Dyer  v.  Hunt,  Buss.  861,  it  was  hfid,  that  a  holder 

6  id.  401 ;  Gassett  v,  Godfrey,  6  Foster,  might  recover  in  an  English  court  on  a 
416 ;  Smith  v.  Godfrey,  8  id.  879 ;  bill  drawn  in  France  on  a  French  stamp, 
Whiston  V.  Stodder,  8  Mart.  (La.)  96;  though  in  consequence  of  its  not  being 
Andrews  o.  His  Creditors,  11  La.  464 ;  in  the  form  required  by  the  French 
Toung  r.  Harris,  14  B.  Mon.  669 ;  Bank  code,  he  had  &iled  in  an  action  which 
of  United  States  v,  Donnally,  8  Pet.  he  brought  on  it  in  France.  Even  if 
861 ;  Andrews  o.  Pond,  18  id.  66 ;  Wil-  the  contracts  in  these  cases  were  to  be 
cox  V.  Hunt,  id.  878;  Van  Reimsdyk  considered  as  yiolating  only  revenue 
V.  Kane,  1  Gallis.  871 ;  Touro  v,  Cassin,  laws,  still,  could  a  contract  made  in 
1  Nott  &  McC.  178 ;  Hough taling  v.  France,  between  Frenchmen  there,  to 
Ball,  20  Mo.  668;  M'lntyre  v.  Parks,  smuggle  goods  against  the  law  of 
8  Met.  207 ;  Robinson  v.  Bland,  2  Burr.  France,  be  held  good  in  England  or 
1077  ;  Burrows  v.  Jemino,  2  Stra.  788 ;  America  ?  Not  on  any  general  princl- 
La  Jeune  Eugenie,  2  Mason,  469 ;  Alves'  pies  thai  we  are  aware  of ;  and  cer- 
V.  Hodgson,  7  T.  B.  241 ;  Clegg  v.  tainly  not  because  a  contract  made  in 
Levy,  8  Camp.  166.  These  two  rules,  England  to  smuggle  into  France  would 
or  rather  this  one  rule,  is  generally  be  held  good  in  England ;  for  the  caaea 
asserted  as  broadly  as  we  have  stated  are  entirely  distinct.  *-  So,  if  contracts 
it  in  the  text ;  and  yet  there  are  cases  are  made  only  orally,  where  by  law 
and  dida  of  weight  that  conflict  with  they  should  be  in  writing,  they  cannot 
U.    In  James  v.  Catherwood,  8  Dowl.  be  enforced  elsewhere  where  writing  it 
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*  571   exception  to  this,  *  where  a  contract  which  yiolates 

the  revenue  laws  of  the  country  where  it  was  made, 
oomes  before  the  court  of  another  country.  (/) 

The  general  rule  as  to  the  construction  of  contracts  is, 
that  if  they  relate  to  movables,  which  have  no  place,  no 
9eq7ulam^  in  the  language  of  the  civil  law,  for  ^^mobUia 
inhcerent  ossibu^  dominiy'^  they  are  to  be  construed  according 
to  the  law  of  the  place  where  they  are  made,  or  the  lex  loci 
contractus ;  (jg)  and  if  they  relate  to  immovables,  or  what 
the  common  law  calls  real  property,  they  are  to  be  construed 

according  to  the  law  of  the  place  where  the  property 

*  672  is  situated,  or  the  lex  loci  rei  sitce.  (A)      *  This  we 

not  required.  And  if  made  orally  where  mode  of  succession  ;  and  if  the  execu- 

writing  is  not  required,  they  can  be  tor  had,  as  he  no  doubt  would  have, 

enforced  in  other  countries  where  such  the  power  of  reducing  the  property  into 

contracts  should  be  in  writing.    Vidai  his  own  possession,  and  putting  the 

v.  Thompson,  11  Mart.  (La.)  ^  ,*  Alves  amount  into  his  own  pocket,  it  would 

V.  Hodgson,  7  T.  R.  241 ;  Clegg  v.  Levy,  be  distributed  by  the  law  of  the  conntrr 

8  Camp.  166.  in  which    the    party  was    domiciled. 

(/)  Sharp  V.  Taylor,  2  Phillips,  811.  Personal  property  is  always  liable  to 

.  And  see  preceding  note.  be  transferred,  wherever  it  may  happen 

iff)  Thorne  v.  Watkins,  2  Ves.  86 ;  to  be,  by  the  act  of  the  party  to  whom 
Holmes  v.  Bemsen,  4  Johns.  Ch.  487 ;  that  property  belongs ;  and  there  are 
Harvey  v.  Richards,  1  Mason,  412;  authorities  that  ascertain  this  point, 
Bruce  v.  Bruce,  2  B.  &  P.  229,  n.  (a) ;  which  bears  by  analogy  on  this  case, 
Somerville  v.  Somerville,  6  Ves.  750.  namely,  that  if  a  trader  in  England  be- 
In  the  case  In  re  Ewin,  1  Cromp.  &  J.  comes  bankrupt,  having  that  which  is 
166,  Ba^leif^  B.,  says  :  "  It  is  clear,  from  personal  property,  debts,  or  other  per^ 
the  authority  of  Bruce  v.  Bruce,  2  B.  &  sonal  property,  due  to  him  abroad,  the 
P.  229,  and  the  case  of  Somerville  v,  assignment  under  the  commission  of 
Somerville,  6  Ves.  750,  that  the  rule  is  bankrupt  operates  upon  the  property, 
that  personal  property  follows  the  per-  and  effectually  transfers  it,  at  least  as 
son,  and  it  is  not  in  any  respect  to  be  against  all  those  persons  who  owe  obe- 
regulated  by  the  situs ;  and  if,  in  any  dience  to  these  bankrupt  laws,  the  sub- 
instances,  the  situs  has  been  adopted  as  lects  of  this  country.^'  In  Milne  v. 
the  rule  by  which  the  property  is  to  be  Moreton,  6  Binn.  858,  Tilghman^  C.  J., 
governed,  and  the  ler  loci  rei  siUb  re-  states  the  rule  with  some  qualification, 
sorted  to,  it  has  been  improperly  done.  He  says  :  *'  This  proposition  is  true  in 
Wherever  the  domicil  of  the  proprietor  general,  but  not  to  its  utmost  extent, 
is,  there  the  property  is  to  be  considered  nor  without  several  exceptions.  In 
as  situate ;  and  in  the  case  of  Somer-  one  sense  personal  property  has  local- 
ville  V.  Somerville,  which  was  a  case  in  ity,  that  is  to  say,  if  tangible,  it  has  a 
which  there  was  stock  in  the  funds  of  place  in  which  it  is  situated,  and  if 
this  country,  which  were  at  least  as  far  m visible  (consisting  of  debts),  it  may 
local  as  any  of  the  stocks  mentioned  in  be  said  to  be  in  the  place  where  the 
this  case  are  local,  there  was  a  question  debtor  resides ;  and  of  these  drcum- 
whether  the  succession  to  that  property  stances  the  most  liberal  nations  have 
should  be  regulated  by  the  English  or  taken  advantage,  by  making  such  prop- 
by  the  Scotch  rules  of  succession.  The  erty  subject  to  regulations  which  suit 
Master  of  the  Rolls  was  of  opinion  that  their  own  convenience." 
the  proper  domicil  of  the  party  was  (h)  Upon  this  |reneral  rule  the  com- 
in  Scotland.  And  having  ascertained  mon  law  and  civil  law  agree ;  and  the 
that,  the  conclusion  which  he  drew  American  authorities  are  explicit  See 
was,  that  the  property  in  the  English  Warrender  v.  Warrender,  9  Bligh,  127 ; 
funds  was  to  be  regulated  by  the  Scotch  Dundas  o.  Dundas,  2  Dow  ft  C.  849 ; 
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have  said  to  be  the  general  rule ;  and  if  we  do  not  call  it  a 
nniyersal  rule^  it  is  because  we  are  not  quite  prepared  to  say 
that  none  of  the  apparent  exceptions  to  the  rule  are  real. 
Thus,  in  a  suit  to  foreclose  a  mortgage,  if  the  defence  is  an 
avoidance  of  the  contract  by  usury,  the  suit  being  brought 
where  the  land  is,  and  the  parties  living  and  contracting  in 
another  State,  the  law  of  the  latter  State  determines  whether 
the  contract  is  void.  (AA)  But  the  vaKdity  of  a  mortgage 
of  land  is  determined  by  the  law  of  the  State  where  it 
lies,  although  the  parties  lived  and  made  their  contract  in 
another,  (^hi) 

There  is  a  question  involved  in  the  construction  of  every 
contract,  or  rather,  a  question  prior  to  its  construction; 
namely,  whether  the  parties  to  the  contract  had  the  power  to 
make  it.  This  is  the  question  of  the  capacity  of  persons 
and  it  is  decided  by  what  civilians  term  personal  laws.  And 
the  general  rule  is  said  to  be,  that  a  personal  capacity  or  in- 
capacity, created  by  a  law  of  the  State  wherein  a  party  has 
his  domieil,  foll(Tws  him  wherever  he  may  go.  (%)  But  if  this 
be  the  rule  of  law,  it  is  not  one  of  universal  application,  and 
in  some  cases  needs  important  qualification.  For  this  rule  as 
to  capacity  may  come  into  direct  conflict  with  the  general 
rule,  that  all  personal  contracts  are  to  be  construed  and 

Coppin  V.   Coppin,  2  P.  Wms.  291;  and  bridge  shares,  and  other  incorporeal 

United  States  v.  Crosbj,  7  Cranch,  116;  property,  owing  its  existence   to,  or 

Cutter  V.  Davenport,  1  Pick.  81  ;^  Hoa-  regulated  by,  peculiar  local  laws.    No 

ford  9.  Nichols,- 1  Paige,  220 ;  Wills  v.  positive  transfer  can  be  made  of  such 

Cowper,  2  Hamm.  812;  Kerr  v.  Moon,  property,  except  in  the  manner  pr^ 

9  Wheat.  665 ;  McCormick  v.  SuUivant,  scribed  by  the  local  regulations." 

10  id.  192;  Darby  v.  Mayer,  id.  466.  (hh)  Dolman  v.  Cook,  1  McCarter, 
It  la  a  conclusion  from  this  rule,  as  will  66 ;  Campion  v.  Kille,  id.  229 ;  An- 
be  seen  from  the  preceding  authorities,    drews  v.  Torrey,  id.  866. 

that  the  title  to  land  can  be  given  or  {hi)  Goddard  v.  Sawyer,  9  Allen,  78. 
taken,  acquired  or  lost,  only  in  con-        (i)  Tliis  rule  is  laid  down  by  most 

formity  with  all  the  reauirements  of  of  the  great  multitude  of  writers,  who 

the  law  of  the  place  where  the  real  may  be  cited  as  authorities  of  greater 

estate  is  situated.    Some  question  may  or  less  weight,  on  the  law  of  Continen* 

exist  as  to  what  comes  under  this  rule  tal  Europe ;  but  it  does  not  seem  to 

as   to    immovables.    In   Robinson   p.  have  been  asserted,  in  so  many  words. 

Bland,  2  Burr.  1079,  Lord  Maru/tcfd  by  the  courts  ol  common  law.    In  Rud- 

applies  it  to  public  stock.    And  Mr.  ing  v.  Smith,  2  Hagg.  Consist.  881, 

Jostioe  Story,  Confl.  of  Laws,  §  883,  Lord  Stotoell   discusses  it  somewhat. 

■ays :  "  The  same  rule  may  properly  And  it  seems  to  be  implied  in  many  of 

apply  to  all  other  local  stock  or  i&nds,  the  cases  to  which  we  shall  refer,  in  the 

although  of  a  personal  nature,  or  so  further  consideration  of  the  question  of 

made  by  the  local  law,  such  as  bank-  capacity, 
stock,  insurance  stock,  tampike»  canal, 
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applied  according  to  the  law  of  the  place  where  they  were 
made ;  and  when  this  conflict  exists,  the  important  question 
arises,  which  rule  shall  prevail.  This  we  consider  in  the 
next  section. 


SECTION    IIL 

CAPACITY   OF   PABTIBA 

It  must  be  remembered  that  the  rule  is,  that  persons  have 
capacity  to  contract ;  and  the  exception  is,  their  want 
•  573  of  capacity.  *  This  exception,  therefore,  must  be  made 
out.  And  capacity  or  competency  will  be  held  not 
only  when  there  is  no  evidence  and  no  rule  against  it,  but 
when  the  evidence,  or  the  rules,  or  the  argument,  leave  it  in 
doubt,  (y) 

Incapacities  are  of  two  kinds ;  those  which  may  be  called 
natural  incapacities,  as  absolute  duress,  insanity,  or  imbe- 
cility; and  those  which  may  be  called  artificial,  because 
arising  by  force  of  local  laws,  from  marriage,  or  slavery,  or 
such  other  causes  as  are  made  grounds  of  incapacity  only  by 
positive  laws,  which  vary  in  different  States.  And  then  there 
is  a  third  kind  between  these  two,  or  composed  of  these  two, 
when  a  natural  incapacity,  as  that  of  an  actual  infant,  passes 
by  imperceptible  degrees  into  the  artificial  incapacity  of  a  legal 
infant  of  twenty  years  of  age.  In  regard,  to  the  first  class,  it 
is  true  that  wherever  the  incapacitated  person  goes  he  carries 
his  incapacity  with  him  ;  but  this  is  perhaps  not  because  his 
incapacity  was  created  by  a  law  of  the  home  &om  which  he 
came,  for  it  was  only  recognized  by  that  law ;  but  because  it 
must  be  recognized  by  every  other  law,  and  he  finds  himself 
under  the  same  incapacity  in  every  State,  because  he  finds  a 
similar  law  everywhere  in  force.  For  this  law  is  one  which 
may  well  be  called  a  law  of  nature ;  that  is,  a  law  enacted  by 
the  supreme  Creator  of,  and  Law-giver  for,  human  nature, 
and  as  wide  in  its  scope  and  operation  as  that  nature. 

When  we  come  to  the  incapacities  of  the  second  kind,  that 

(;)  See  wnte,  toL  i.  p.  298. 
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is,  to  artificial  incapacities,  the  law  is  not  so  certain.  Upon 
the  law  of  the  capacity  of  the  person,  and  the  law  of  the 
place  of  the  contract,  on  either  or  on  both,  the  law  of  con- 
struction of  contracts  as  to  place,  would  seem  to  be  founded. 
Nor  is  there  any  difficulty  in  applying  either  alone,  or  both  if 
they  are  coincident;  but  if  they  are  both  applicable,  but 
would  lead  to  directly  opposite  results,  this  collision  gives 
rise  to  questions  which  it  would  be  impossible  to  settle  abso- 
lutely, even  on  the  authority  of  civilians ;  because  there  is  an 
irreconcilable  difference  among  them.  But,  judging  as  well 
as  we  may,  from  the  general  principles  which  belong 
to  this  subject,  we  should  prefer  *  the  opinion  of  those  *  574 
who  hold,  that  when  the  two  rules  above  mentioned 
come  into  conflict,  that  which  gives  controlling  power  to  the 
law  of  the  place  of  the  contract  should  prevail.  We  might 
admit  a  distinction  sometimes  intimated,  and  say,  that  a  ques- 
tion which  related  only  to  the  state  and  condition  of  a  per- 
son, without  reference  to  other  parties,  would  generally  be 
construed  by  the  law  of  his  domicil,  wherever  he  might  be. 
But  if  one  away  from  his  domicil  disposes  of  his  movable 
property,  or  enters  into  personal  contracts,  we  cannot  but 
think  that  the  law  of  the  place  in  which  he  does  these  acts 
would  be  applied  to  them,  (i) 

(k)  On  this  point,  as  on  most  of  the  And  indeed  thej  understand  bj  "stat- 

questions  of  the  lex  loci,  the  opinions  of  ute  "  not  what  we  do,  but  anj  t)ihig 

civilians  stand  opposed  to  each  other  which  has  the  force  of  law,  whatever 

irreconcilably ;  the  great  majority,  both  be  its  origin  and  authorization.    Kent 

in  number  and  weight,  assert  tiiat  the  says,  that  while  the  continental  jurists 

law  of  the  domicil  determines  every-  generally  adopt  the  law  of  the  domicil 

where  the  capacity  of  the  party ;  but  (supposing  it  to  come  in  conflict  wiih 

they  differ  very  much  in  the  application  the  law  of  the  place  of  the  contract), 

of  the  rule;  and  some  of  high  authority  the  English  common  law   adopts  the 

hold  a  different  doctrine.    But  on  this  lex  loci  contractus.    See  2  Kent's  Com. 

subject  we  must  refer  to  such  works  as  459,  n.  (6).    We  have  not,  however, 

Livemiore's  Dissertations,  Story's  Con-  been  able  to  find  direct  and  conclusive 

flict  of  Laws,  Barge's  Commentaries  on  authority  for  this.    In  Male  v.  Roberts, 

Colonial  and  Foreign  Laws,  and  Henry  8  Esp.  163,  in  which  the  plain tifi*sought 

on  Foreign  Law,  in  which  these  author^  to  recover  money  paid  for  tlie  defend- 

ities  are  cited  and  compared ;  and  the  ant  in  Scotland,  and  the  defence  was 

student  who  would  push  his  inquiries  infancy,  Lord  Eldoa  said :  "  It  appears 

farther  in  this  direction,  will  be  guided  from  the  evidence  in  this  case  that  the 

to  the  original  authors,  and  referred  to  cause  of  action  arose  in  Scotland ;  the 

the  places  in  which  these  Questions  are  contract  must  be  therefore  governed 

considered.     The  whole  aiscussion  of  by  the  laws  of  that  country  where  the 

this  question,  among   civilians,  turns  contract  arises.    Would  infancy  be  a 

upon  the  exact  distinction  between  real  good  defence  by  the  law  of  Scotland, 

and  personal  statutes ;   a    distinction  had  the  action  been  commenced  there  f 

wholly  imknown  to  the  oommon  law.  What  tlie  law  of  Scotland  is  with  r^ 
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^  575  *  Thus,  if  a  womaa  at  the  age  of  nineteen,  whose 
domieil  was  in  Massachusetts,  having  gone  into  Ver- 
mont (where  women  are  so  far  of  age  at  eighteen  that  they 
may  hind  themselves  at  that  age  for  things  not  necessary), 
there  bought  non-necessaries,  and  gave  her  note  for  the  price, 
and  while  she  was  there  the  note  was  put  in  suit  against  her, 
we  do  not  think  that  she  could  interpose  the  law  of  Massar 
chusetts  in  her  defence.  And  if  a  woman  of  that  age,  whose 
domieil  was  in  Vermont,  came  into  Massachusetts,  and  there 
bought  non-necessaries,  and  was  sued  for  the  price,  we  think 
she  could  interpose  the  defence  of  infancy.  If,  in  the  fii*st 
case,  the  woman  returned  to  Massachusetts,  and  the  note  waa 


8pect  to  the  right  of  recovering  against  the  dooiidl  as  to  capacity.     "  Now, 

an  infant  for  necessaries  I  cannot  say  ;  supposing  the  case  of  our  law  fixing  the 

but  if  the  Law  of  Sa>tland  is,  that  such  age  of  majority  at  twenty-five,  and  the 

a  contract  as  the  present  could  not  he  country  in  which  a  man  was  bom  and 

enforced  against  an  infant,  that  should  lived,   previous    to    his  coming  here, 

have  been  given  in  evidence,  and  I  hold  placing  it  at  twenty -one,  no  objection 

myself  not  warranted  in  saying  that  could  be  perhaps  made  to  the  rule  just 

Budi  a  contract  is  void  by  the  law  of  stated,  and  it  may  be,  and  we  believe 

Scotland,  because  it  is  void  by  the  law  would  be  true,  that  a  contract  made 

of  England.    The  law  of  the  country  here  at  any  time  between   the    two 

where  the  contract  arose  must  govern  periods  already  mentioned  would  bind 

the  contract;    and  what  that  law   is  him.    But  reverse  the  facts  of  this  case, 

should  be  given  in  evidence  to  me  as  a  and  suppose,  as  is  the  truth,  that  our 

fact.    No  such  evidence  has  been  given ;  law  placed  the    age   of  roigority    at 

and  I  cannot  take  the  fact  of  what  that  twenty-one ;  that  twenty-five  was  the 

law  is  without  evidence."    It  would  period  at  whicli  a  man  ceased  to  be  a 

teem  in  this  case,  though  not  distinctly  minor  in  the  country  where  he  resided ; 

stated,  that  both  parties  were  domiciled  and  that  at  the  age  of  twenty-four  he 

in  England.    In  Saul  v.  His  Creditors,  came  into  this  State,  and  entered  into 

17  Mart.  (La.)  569, 690,  which  it  might  contracts ;  —  would  it  be  permitted  that 

be  supposed  would  be  governed  rather  he  should,  in  our  courts,  and  to  the  de- 

by  the  rules  of  the  civil  law,  the  court  mand  of  one  of  our  citizens,  plead,  as  a 

say :  ''A  personal  statute  is  that  which  protection  against  his  engagements,  the 

follows  and  governs  the  party  subject  laws  of  a  foreign  country,  of  which  the 

to  it  wherever  he  goes.    The  real  stat-  people  of  Louisiana  had  no  knowledge ; 

ute  controls  things,  and  does  not  ex-  and  would  we  tell  them  that  ignorance 

tend  beyond  the  limits  of  the  country  of  foreign  laws,  in  relation  to  a  contract 

from  which  it   derives  its  authority,  made  here,  was  to  prevent  them  en- 

The  personal  statute  of  one  country  forcing  it,  though  the  agreement  was 

controls  the  personal  statute  of  another  binding  by  those  of  their  own  State? 

country,    into     which    a    party    once  Most    assuredly    we    would  not.     16 

governed  by  the  former,  or  who  may  Mardn.  198.    Take  another  case.    By 

contract  under  it,  should  remove.    But  the  laws  of  this  country  slavery  is  per- 

it  is  suhject  to  a  real  statute  of  the  mitted,  and  the  rights  uf  the  master  can 

place  where  the  person  suhject  to  the  be  enforced.     Suppose  the  individual 

personal  should  nx  himself,  or  where  subject  to  it  is  carried  to  England  or 

the  property  on  which  the  contest  arises  Massachusetts ;  —  would   their    courts 

may  be  situated.''    Afterwards,  p.  697,  sustain  the  argument  that  his  state  or 

in  the  illustration  of  these  rules,  the  condition  was  fixed  by  the  laws  of  his 

court  say,  what  we  should  suppose  to  domieil  of   origin?     we   know    they 

mean  simply,  that  the  law  of  the  place  would  not." 
of  the  contract  overcomes  the  law  of 
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Bent  after  her  and  put  in  suit  there,  it  might  admit  of  more 
question  whether  the  law  of  the  forum  would  not  prevail 
over  the  law  of  the  place  of  the  contract,  and  constitute  a 
good  defence  ;  or,  if  in  the  second  case,  the  woman  returned 
to  Vermont,  and  suit  was  brought  against  her  there,  it  might 
admit  of  more  question  whether  the  law  of  the  forum  would 
now  prevail  over  the  law  of  the  place  of  the  contract,  and 
enforce  the  contract,  negativing  this  defence.  But  this  doubt 
would  be  in  fact  a  doubt  whether,  when  the  law  of  the  dom- 
icil  and  the  law  of  the  place  of  the  contract  conflict,  the 
law  of  the  forum  may  not  come  in,  and  decide  in  favor  of 
the  law  of  the  domicil,  if  that  be  also  the  place  of  the 
forum,  or  in  favor  of  the  law  of  the  place  of  the  contract,  if 
that  be  the  place  of  the  forum.  But  we  are  not  satisfied 
that  such  would  be  the  rule. 

•  There  is  another  principle  which  may  have  a  bear-  •  576 
ing  upon  this  question ;  for  it  seems  reasonable  at  least 
to  say  that  a  contract,  void  or  voidable  at  its  inception,  can- 
not he  made  valid  against  the  will  of  the  party  having  the 
right  of  avoidance,  by  a  mere  change  of  his  place,  nor  can  a 
contract  valid  and  enforceable  when  and  where  entered  into 
be  made  invalid  in  this  way.  Any  woman  over  eighteen, 
buying  on  credit  non-necessaries  in  Vermont,  makes  a  con- 
tract which  is  valid  then  and  there,  and  any  woman  of  that 
age  making  such  a  contract  in  Massachusetts,  makes  one 
which  is  not  valid  then  and  there ;  and  these  contracts  must 
remain,  the  first  valid  and  the  second  invalid,  wherever  it ' 
may  be  sought  to  enforce  them,  unless,  in  the  first  case,  s 
foreign  law  is  admitted  to  destroy  the  validity  of  the  contract, 
and  in  the  second  case,  comes  in  to  give  the  contract 
validity  and  force;  and  we  think  a  foreign  law  can  do 
neither  of  these  things. 

By  the  second  of  the  general  piinciples  which  we  pre- 
sented early  in  this  chapter,  the  laws  of  every  State  have  a 
binding  force  over  all  persons  and  things  within  its  dominion , 
and  contracts  are  among  the  things  which  it  thus  controls. 
It  must  be  true,  therefore,  that  these  laws  govern  and  de- 
termine all  contracts  made  within  their  territorial  scope,  or. 
In  other  words,  that  every  contract  must  be  construed  ao* 
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cording  to  the  law  of  the  place  of  the  contract,  unless  we 
are  at  liberty  to  say  one  of  two  things;  either  that  the 
foreign  law  affected  the  contract,  and  controlled  the  home 
law  at  the  time  the  contract  was  made,  or  else  that  it  had 
tliis  effect  subsequently.  Now  to  say  that  the  foreign  law 
thus  operated  upon  the  contract  at  its  inception,  would  be  to 
say  that  a  foreign  law  entered  into  a  foreign  and  independent 
State  with  a  power  of  its  own,  and  there  by  this  power  re- 
sisted and  controlled  the  home  law,  and  importantly  affected 
the  rights  of  parties  who  made  the  contract  under  the  home 
laws.  And  this  would  be  giving  to  this  foreign  law  a  power 
far  beyond  what  it  could  derive  from  any  principle  which 
can  be  admitted  to  belong  to  the  comity  of  nations.  (I) 
•  677  On  •  the  other  hand,  if  we  admit  that  the  contract 
when  made  was  vahd  only  according  to  the  laws  of 
the  country,  where  it  was  made,  but  say  that  afterwards 
another  law,  the  law  of  the  domicil  of  a  party,  or  of  the 
forum  before  which  the  question  comes,  varies  the  contract  in 
important  respects,  we  say  no  less  than  that  a  law,  which 
the  parties  in  making  their  contract  could, not  be  supposed  to 
contemplate,  and  were  not  affected  by,  afterwards  made  a 
new  contract  for  them,  or  established  or  discharged  relations 
or  obligations  between  them,  against  or  without  their  will 
and  consent. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  which 

(/)  In  Saul  V.  His  Creditors,  17  Mart,  seem  to  have  forgotten  that  thej  wrote 

(La.)  596,  the  court  say,  after  quoting  on  a  question  which  touched  the  comity 

from  Chancellor  D'Agiiesseau  ■•  "  If  the  of  nations,  and  that  that  comity  is,  and 

subject  had  been  susceptible  of  clear  and  ever  must  be,  uncertain.    That  it  must 

positive  rules,  we  may  salely  believe  necessarily  depend  on  a  variety  of  cir- 

this  illustrious  man  would  not  have  left  cumstances  which  cannot  be  reduced 

it  in  doubt,  for  if  any  thing  be  more  re-  within  any  certain  rule.    That  no  na- 

markable  in  him  than  his  genius  and  tion  will  suffer  the  laws  of  another  to 

his  knowledge,  it  is  the  extraordinary  interfere  with  her  own,  to  the  injury  of 

fulness  and  clearness  with  which  he  ex-  her  citizens;  that  whether  they  do  or 

presses  himself  on  all  questions  of  juris-  not  must  depend  on  the  condition  of 

prudence.     When  he,  therefore,  and  so  the  country  in  which  the  foreign  law  is 

many  other  men  of  great  talents  and  sought  to  be  enforced  —  the  particular 

learning,  are  thus  found  to  fail  in  fix-  nature  of  her  legislation — her  policy, 

ing  certain  principles,  we  are  forced  to  and  the  character  of  her  institutions, 

conclude  that  they  have  liiiled  not  from  That  in  the  conflict  of  laws,  it  must  be 

want  of  ability,  but  because  the  matter  often  a  matter  of  doubt  which  should 

was  not  susceptible  of  being  settled  prevail,  and  that  whenever  that  doubt 

on  certain  principles.     They  have  at-  does  exists  the  court  which  decides  will 

tempted  to  go  too  far.    To  define  and  prefer  the  law  of  its  own  country  to 

fix  that  wliich  cannot  in  the  nature  of  that  of  the  stranger." 
things   be   defined  and  fixed.    They 
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requires  that  every  oontract  should  be  constmed  according  to 
the  law  of  the  plabe  where  it  was  made,  is  very  nearly  univer- 
sal. The  exceptions  we  should  admit  are,  principally,  those 
founded  upon  the  possible  fact  that  the  law  of  a  State  might 
oppose  or  vary  the  law  of  ntUurcU  capacity  or  incapacity,  or 
might  permit  a  contract  which  could  be  performed  only  by 
acts  in  another  country,  which  acts  would  be  distinctly  and 
positively  prohibited  by  the  law  of  that  countrj".  And  even 
in  such  caseS  it  might  more  properly  be  said,  that  the  con- 
tract should  be  construed  according  to  the'  law  of  the  place 
where  it  was  made,  but  that  whenever  such  construction 
could  make  it  illegal,  it  would  be  for  that  reason  void.  But 
the  illegality  here  meant  is  not  that  of  an  infant's  contract 
for  non-necessaries,  or  the  contract  of  a  married  woman. 
When  it  is  said  that  he  or  she  cannot  do  this,  it  is 
meant  only  that  the  law  permits  a  party  making 
such  a  *  contract  to  treat  it  as  void ;  not  that  the  *  578 
law  prohibits  such  parties  from  making  these  con- 
tracts. 

AU  of  these  questions  are  sometimes  much  complicated 
with  other  questipns,  as  where  the  domicil  of  the  party  is,  or 
where  was  the  place  in  which  the  contract  was  made ;  and 
they  become  in  this  way  much  more  difficult. 


SECTION  IV. 

DOMICIL. 

Every  person  has,  in  law,  a  home,  or  domicil ;  (m)  and 
every  domicil  which  one  has,  whether  the  original  domicil  or 
a  subsequent  one,  continues  until  a  new  one  is  acquired,  (n) 
and  when  a  new  one  is  acquired,  the  former  domicil  ceases,  (o) 
because  no  person  can  have  more  than  one  domicil  at  the 
same  time.  Qp)  One's  domicil,  or  home,  is  in  the  country 
in  which  he  permanently  resides.     To  the  idea  of  domicil, 

Jm)  Cnwforcl  v.  Wilson,  4  Barb.  604.  (p)  Id. ;  Abington  r.  North  Bridge- 

n)  Id. ;  Brewer  v.  Linnmu,  86  Me.  water,  28  Pick.  170;  Thomdike  v.  The 

L  City  of  Boston,  1  Met  242. 
io)  Crawford  v.  Wllion,  4  Barb.  504. 
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or  home,  two  elementB  belong ;  one,  that  of  act,  the  other, 
that  of  intent.  The  veiy  beautiful  definition  of  the  Roman 
law  cannot  be  literally  and  adequately  translated  into  Eng- 
lish. ^^  It  is  not  doubted  that  individuals  have  a  home  in 
that  place  where  each  one  has  established  his  hearth  cmd  the 
sum  of  his  possessions  and  his  fortunes  (iarem  rerumque  ac 
fotl'unarum  suarum  $umnuxm  canstitiUt^  ;  whence  he  will  not 
depart  if  nothing  calls  him  away ;  whence  if  he  has  departed 
he  seems  to  be  a  wanderer,  and  if  he  returns  he  ceases  to 
wander."  (^q) 

The  questions  of  domicil  sometimes  present  much  diffi- 
culty  in  determining  what  is  the  measure,  or  what  is  the  evi- 
dence  of  the  residence  which  constitutes  domicil  in  fact,  or 
in  intent.     Residence  and  domicil  are  not  convertible  terms, 

because  they  are  not  the  same  things.  A  man  may 
*  579  have  more  than  one  *  residence.     He  may  reside  a 

part  of  the  time  in  the  city,  and  a  part  in  the  coun- 
try ;  or  a  part  in  one  country  and  a  part  in  another.  But  he 
can  have  but  one  domicil ;  (r)  and  where  that  is,  must  be 
determined,  by  a  consideration  on  the  one  hand  of  the  facts 
attending  his  residence,  and,  on  the  other,  of  the  inten- 
tion with  which  he  resides  in  one  place  or  another.  For 
both  fact  and  intent  are  necessary  to  constitute  a  domicil. 
Both  are  implied  in  favor  of  the  home  which  one  has  by 
birth  and  parentage,  and  subsequent  inhabitancy.  The 
dwelling  in  a  place,  or  even  being  there,  may  constitute 
prima  fade  evidence  of  domicil ;  but  it  is  evidence  which 
may  be  rebutted.  (<)  And  it  is  quite  certain  that  no  defi- 
nite period  of  time,  no  exact  manner  of  residence,  no  pre- 
cise declarations  or  specific  acts,  are  necessary  to  ascertain 
domicU,  or  perhaps  suffice  to  determine  domicil ;  although 
the  Supreme  Court  of  the  United  States  have  intimated  that 
an  exercise  of  the  right  of  suffrage  would  be  the  highest 
evidence ;  and  perhaps  it  would  be  conclusive  against  the 
party,  (e) 

iq)  Code,  lib.  10,  tit.  89,  7.  (<)  Crawford  v.  Wilson,  4  Barb.  604, 

(r)  Bartlett  v.  The  Mayor,  5  Sandf .  619 ;  Bruce  v.  Bruce,  2  B.  &  P.  229,  n. 

44.    On  this  point  see  also  Ilood's  Ks-  (a) ;  Sears  o.  The  City  of  Boston*  1  Met 

tate,  21  Penn.  St  106,  and  Douglas  v.  250. 

Mayor  of  New  York,  2  Duer,  110.  (t)  Shelton  v.  TUBn,  6  How.  186.    Ja 
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When  a  domicil  is  in  any  way  acquired,  it  may  be  changed, 
by  a  change  both  in  fact  and  in  intent,  but  not  by  either 
change  alone ;  the  change  in  fact  not  being  enough  without 
intent,  (u)  nor  the  change  in  intent  without  the  change  in 
fact,  (v)  One  who  goes  abroad  animo  revertendiy  does  not 
change  his  domicil,  because  only  the  fact  of  residence  is 
changed,  and  not  the  intent.  But  if  he  remains  very  long 
abroad,  and  in  one  place,  the  intent  may  be  inferred  from 
the  fact.  And  this  inference  may  be  made  against  the  ex- 
press declarations  and  assertions  of  the  person,  (tc^) 
For  the  fact  and  the  intent  together  determine  *  the  *  680 
domicil,  and  not  the  language ;  nor  is  this  important 
except  as  evidence  of  intent.  If,  therefore,  one  insists  upon 
his  purpose  of  return,  and  the  preservation  of  his  domicil, 
but  the  facts  are  such  as  to  lead  to  and  justify  the  belief  that 
this  expressed  intention  of  return  is  but  a  false  pretence, 
made  for  the  sake  of  preserving  as  long  as  he  can  the  rights 
of  domicil,  while  in  fact  he  means  to  abide  where  he  now  is, 
the  intent  will  govern,  and  the  change  of  domicil  will  be 
complete.  It  seems  to  be  agreed  that  *' residence  ^'  and 
^^  inhabitancy  ^*  mean  the  same  thing ;  (a;)  and  there  are 
cases  in  which  these  words  and  *'  domicil "  are  used  as  if 
they  were  synonymous,  (y^  which  we  think  they  are  not,  as 

this  caw  the  court  say  :  "  On  a  change  (x)  Rooserdt  p.  Kellogfg,  20  Johns, 

of  domicil  from  one  State  to  another,  208;  IntheMatterof  Wrigley,  4  Wend, 

citizenship  may  depend  upon  the  inten-  602,  8  id.  184. 

tion  of  the  indiTidaal.    But  this  inten-  (y)  See  Jefifbrson  v.  Washington,  19 

tion  may  be  shown  more  satisfactorily  Maine,  298 ;  In  the  Matter  of  Thomp- 

by  acts  than  declarations.    An  exer-  son,  1  Wend.  46 ;  Frost  v.  Brisbin,  19 

dse  of  the  right  of  suffrage  is  condu-  id.   11 ;    Thomdike   v.    The  City  of 

tire  on  the  subject;  but  acaniring  a  Boston,    1    Met.    246;     McDaniel   v» 

right  of  suilVage,  accompanied  by  acts  King,  6    Cnsh.    478 ;    Cadwalader  v. 

which  show  a  permanent  location,  un-  Howell,  8  Harrison.  144  ;  Crawfbrd  v. 

explained,  may  be  sufficient."  See  also  Wilson,  4  Barb.  622.    See  also  cases 

Cole  r.  Cheshire,  1  Gray,  441.  cited  in  preceding  note.    In  Crawford 

(u)  Bradley  v.  Lowry,  1  Speers,  Eq.  v.  Wilson,  4  Barb.  622,  the  court  put 

1 ;    Granby  v.  Amherst,  7  Mass.   1 ;  soldiers  and  seamen  on  the  same  foot> 

Lincoln  v.  Hapgood,  11  id.  860 ;  Har-  ing  with  foreign  ministers  in  respect  to 

rard    College  v.  Gore,  6  Pick.  870;  domicil.    "The actual  residence  is  not 

Cadwalader   p.    Howell.    8    Harrison,  always  the  legal  residence  or  inhabi- 

188 ;  Wilton  v.  Falmouth,  16  Me.  479.  tanqy  of  a  man.    A  foreign  minister 

(9)  The  Attorney-General  v.  Dunn,  actually  resides  and  is  personally  pr»> 

6  M.  &  W.  611 ;  Ilallowell  v.  Saco,  6  sent  at  the  court  to  which  he  is  accred- 

Greenl.  148 ;  The  State  v.  Hallett,  8  ited,  but  his  legal  residence  or  inlmb- 

Ala.   169;    Williams    v.    Whiting,  11  itancy,  and  domicil,  are   in   his  own 

Matt.  424 ;  Uairston  v.  Hairston,  27  counti^.    His  residence  at  the  foreign 

Hits.  704.  court  tt  only  a  temporary  residence. 

{w)  8e«  iupra,  n.  (t).  He  it  there  for  a  particular  pnipoie* 

[729] 


*  580  THB  LAW  OF  OONTBAOTS.  [PAKT  II. 

we  have  just  now  stated.  This  may,  howeyer,  be  regarded  as 
rather  a  question  about  the  meaning  and  use  of  words,  than 
a  question  of  principle ;  for  all  admit  that  one  may  dwell 
for  a  considerable  time,  and  even  regularly  during  a  large 
part  of  the  year,  in  one  place,  or  even  in  one  State,  and  yet 
have  his  domicil  in  another,  (z)  If  one  resides  in  Boston 
five  months  in  the  twelve,  including  the  day  on  which  resi- 
dency determines  taxation,  and  the  other  seven  months  at 
his  house  in  the  country,  he  will  be  taxed  in  Boston,  and 
ma}'  vote  there,  and  his  domicil  is  there,  (a) 

80  Boldiere  and  seamen  may  be  legal  to  enter  his  family  for  two  years,  as  in- 

residents  and  inhabitants  of  a  place,  structor  of  his  chUdren.    Before  he  left 

although  they  may  have  been  absent  Boston  he  made  a  contract  for  the  sale 

therefrom    for  years.      They  do    not  of    his    mansion-house  and    furniture 

lose  their  residence  or  domicil  by  fol-  there,  but  shortly  afterwards  procured 

lowing  their  profession."    In  regard  to  said  contract  to  be  annulled  (assigning 

seamen,  in  Thorndike  9.  The  City  of  as  his  reason  therefor,  that,  in  case  of 

Boston,  1  Met.  242,  the  court  say :  "  If  his  death  in  Europe,  his  wife  might 

a  seaman  without  family  or  property  wish  to  return  to  Boston),  and  let  his 

•ails  from  the  place  of  his  nativity,  house  and  furniture  to  a  tenant.    JETe/cf, 

which  may  be  considered  his  domicil  that  he  had  changed  his  domicil,  and 

of  origin,  although  he  may  return  only  was  not  liable  to  taxation  as  an  in- 

at  long  intervals,  or  even  be  absent  habitant  of  Boston  in  1837.    Shaw^  G. 

many  years,  yet  if    he  does  not  by  J.,  said :  "  The  questions  of  residence, 

some  actual  residence  or  other  means  inhabitancy,  or  domicil,^ —  for  although 

acquire  a  domicil  elsewhere,  he  retains  not  in  all  respects  precisely  the  same, 

his  domicil  of  origin."    See  also  Sears  they  are  nearly  so,  and  depend  upon 

V.  The  City  of  Boston,  I  Met.  260.       '  much    the   same  evidence,  —  are   at- 

!z)  Frost  i;.  Brisbin,  19  Wend.  11.  tended  with  more  difficulty  than  almost 
a)  This  is  the  established  rule  and  any  other  which  are  presented  for  ad- 
common  practice  in  Massachusetts,  as  judication.  No  exact  definition  can  be 
to  the  right  of  taxing  one  not  actually  given  of  domicil ;  it  depends  upon  no 
a  resident.  It  is  provided  by  statute,  one  fact  or  combination  of  circum- 
that  personal  estate  shall  be  assessed  stances,  but  from  the  whole  taken  to- 
to  the  owner  in  the  town  where  he  gether  it  must  be  determined  in  each 
■hail  be  an  inhabitant  on  the  first  day  particular  case.  It  is  a  maxim,  that 
of  May.  Rev.  Stat.  ch.  7,  sect.  9.  it  every  man  must  have  a  domicil  some- 
Is  Ae/cf,  that  inAa&fVrrncy  under  this  statute  where;  and  also  that  he  can  have  but 
means  substantially  the  same  thing  as  one.  Of  course  it  follows  that  his  ex- 
domicil.  Thorndike  v.  The  City  of  istin^  domicil  continues  until  he 
Boston,  1  Met.  242.  In  this  case  a  acquires  another;  and  vice  versa,  by 
citizen  of  Boston,  who  had  been  at  acquiring  a  new  domicil  he  relinquishes 
school  in  the  city  of  Edinburgh  when  his  former  one.  From  this  view  it  is 
a  boy,  and  formed  a  predilection  for  manifest  that  very  slight  circumstances 
that  place  as  a  residence,  and  had  ex-  must  often  decide  the  question.  It 
pressed  a  determination  to  reside  there,  depends  upon  the  preponderance  of  the 
if  he  ever  should  have  the  means  of  so  evidence  in  favor  of  two  or  more 
doing,  removed  with  his  family  to  that  places ;  and  it  may  often  occur  that 
city,  in  1886,  declaring,  at  the  time  of  the  evidence  of  facts,  tending  to  estab- 
his  departure,  that  he  intended  to  reside  lish  the  domicil  in  one  place,  would  be 
abroad,  and  that  if  he  should  return  to  entirely  conclusive,  were  it  not  for  the 
tlie  United  States  he  should  not  live  in  existence  of  facts  and  circumstances  of 
B  Mton.  He  resided  in  Edinburgh  and  a  still  more  conclusive  and  decisive 
the  vicinity,  as  a  housekeeper,  taking  character,  which  fix  it,  beyond  ques- 
a  lease  of  an  estate  for  a  term  of  years,  tion,  in  another.  So,  on  the  contrary, 
and  endeavored  to  engage  an  American  rery  slight  circumstances  may  fix  one's 
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*  A  woman  marrying  takes  her  husband's  domicil,  *  581 

and  changes  it  with  him.  (i)  A  minor  child  has  the 
domicil  of  his  *  father,  (c)  or  of  his  mother  if  she  *  582 

survive  his  father;   and  the  surviving  parent  with 
whom  a  child  lives,  by  changing  his  or  her  own  domicil  in 

domicil,  if  not  controlled  bj  more  con-  an  inhabitant ;  bat  it  is  fkr  from  being 
elusive  facts  fixing  it  in  anotlier  place,  conclusive.  A  seaman  on  a  long  T07- 
If  a  seaman,  without  family  or  prop-  age,  and  a  soldier  in  actual  senrioe, 
ertj,  sails  from  the  place  of  his  na-  maj  be  respectiyelj  inhabitants  of  a 
tivity,  which  may  be  considered  his  place  thougn  not  personally  present 
domicil  of  origin,  although  he  may  there  for  years.  It  depends,  therefore, 
return  only  at  long  intervals,  or  even  upon  many  other  considerations,  be* 
be  absent  many  years,  yet  if  he  does  sides  actual  presence.  Where  an  old 
not  by  some  actual  residence  or  other  resident  and  inhabitant,  having  a 
means  acquire  a  demicil  elsewhere,  he  domicil  from  his  birth  in  a  particular 
retains  his  domicil  of  origin.  .  .  .  The  place,  goes  to  another  place  or  country, 
actual  change  of  one's  residence,  with  Uie  great  question  whether  he  has 
his  family,  and  the  taking  up  of  a  resi-  changed  his  domicil,  or  whether  he  has 
dence  elsewhere,  without  any  intention  ceased  to  be  an  inhabitant  of  one  place 
of  returning,  is  one  of  the  strong  indi-  and  become  an  inhabitant  of  another, 
cations  of  change  of  domicil,  and,  un-  will  depend  mainlv  upon  the  question, 
less  controlled  by  other  circumstances,  to  be  determined  trom  all  the  circum 
is  decisive.  It  was  for  the  jury  to  de-  stances,  whether  tlie  new  residence  is 
termine  whether  there  were  any  dr-  temporary  or  permanent ;  whether  it  is 
cumstances  sufficient  to  control  such  occasional,  for  the  purpose  of  a  visit, 
conclusion.  If  the  plaintiff  had  left  or  of  accomplishing  a  temporary  ob- 
Boston,  and  actually  taken  up  a  resi-  ject ;  or  whether  it  is  for  the  purpose 
dence,  with  his  family,  in  Scotland,  of  continued  residence  and  abode  until 
without  any  intention  of  returning,  some  new  resolution  be  taken  to  re- 
thereby  assuming  that  country  as  his  move.  If  the  departure  from  one's 
definite  abode  and  place  of  residence  fixed  and  settled  abode  is  for  a  purpose 
until  some  new  intention  had  been  in  its  nature  temporary,  whether  it  be 
formed  or  resolution  taken,  he  had  business  or  pleasure,  accompanied  with 
ceased  to  be  an  inhabitant  of  Boston,  an  intent  cSf  returning  and  resuming 
liable  to  taxadon  for  his  personal  the  former  place  of  abode  as  soon  as 
property."  In  Sears  o.  The  City  of  such  purpose  is  accomplished;  in 
Boston,  1  Met.  250,  a  native  inhabitant  general,  such  a  person  continues  to  be 
of  Boston,  intending  to  reside  in  an  inhabitant  at  such  place  of  abode, 
France,  with  his  family,  departed  for  for  all  purposes  of  enjoying  civil  and 
that  country  in  June,  1886,  and  was  political  privileges,  and  of  being  sub- 
followed  by  his  family  about  three  ject  to  dvil  duties."  The  learned 
months  afterwards.  His  dwelling-house  Chief  Justice  then  remarks,  that  the 
and  furniture  were  leased  for  a  year,  facts  in  the  present  case  are  considered 
and  he  hired  a  house  for  a  year  in  by  the  court  as  indicating  only  a  casual 
Paris.  At  the  time  of  his  departure  and  temporary  departure  of  the  plain- 
he  intended  to  return  and  resume  his  ti£F  from  his  place  of  permanent  resi- 
residence  in  Boston,  but  had  not  fixed  dence ;  that  Paris  was  his  place  of  tem- 
on  any  time  for  his  return.  He  re-  porary  and  not  of  permanent  abode; 
turned  in  about  sixteen  months,  and  and  that  he  did  not  relinquish  his 
bis  family  in  about  nine  months  after-  domicil,  or  cease  to  be  an  inhabitant 
wards.  Held,  that  he  continued  to  be  of  Boston.  The  case  is  distinguished 
an  inhabitant  of  Boston,  and  that  he  from  the  case  of  Thomdike  v.  The  City 
was  rightly  taxed  there,  during  his  of  Boston,  by  the  different  intent  of 
absence,  for  his  person  and  pergonal  the  parties  upon  their  departure, 
property.  Shaw,  C  J.,  said:  "Actual  {b)  Warrender9.Warrender,9Bligh, 
residence,  that  is,  personal  presence  in  89,  108, 104. 

a  place,  is  one  circumstance  to  deter-  (c)  Guier  v.  O'Daniel,  1  Binn.  849, 

mine  the  domicil,  or  the  fact  of  being  n.  a, 
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good  faith,  changes  that  of  the  child,  (d)    And  even  a  gpiar- 
dian  has  the  same  power.  («) 


SECTION  V. 

THE  PLACE  OF  THE  CONTRACT. 

The  rules  of  law  in  respect  to  domicil  are  quite  well  set- 
tled, and  when  difficult  questions  occur,  thej  are  usuallj 
questions  of  fact.  But  the  law  as  to  what  shall  be  deemed 
the  place  of  the  contract,  seems  not  to  be  quite  well  settled. 
A  contract  is  made  when  both  parties  agree  to  it,  and  not 
before ;  if  it  be  an  oral  contract,  it  is  made  when  the  offer 
of  one  party  is  distinctly  accepted  by  the  other ;  and  if  it  be 
made  by  letter,  then  it  is  made  when  the  party  receiving  the 
proposition  puts  into  the  mail  his  answer  accepting  it,  or 
does  an  equivalent  act.     If  the  contract  is  in  writing,  it  is 

made  when  all  the  parties  have  executed  it;  and 
•  683  therefore  is  not  made  until  the  latest  party  has  •  put 

to  it  his  name  or  seal,  or  both,  as  may  be  requi- 
site. (/)  Suppose,  however,  that  the  contract  is  made  in 
one  place,  but  is  to  be  performed  in  another ;  then,  in  gen- 
eral, although  perhaps  not  always,  and  for  all  purposes,  the 
place  of  payment  or  performance  is  the  place  of  the  con- 
tract, (jff)  The  most  familiar  instance  is  a  promissory  note, 
made,  that  is,  signed,  we  wiU  say  in  Boston,  and  payable  in 
New  York.    Is  this  note  to  be  construed  by  the  law  of  Mas- 

{d)  Cumner  v.  Milton,  2  Salk.  628 ;  12  Pet.  410, 486 ;  Bell  tf.  Bruen,  1  How. 

Woodend  v.  Paulsbury,  2  Ld.  Rajm.  169,  182 ;  Le  Breton  v.  Miles.  8  Paige, 

1478;  Potinger  v.  Wif^htman,  8  Merir.  261 ;  Prentiss  v.  Savage,  13  Mass.  28; 

67 ;  Holyoke  v.  Haskins,  6  Pick.  20.  Percy  r.  Percy,  9  La.  An.  185 ;  Thomp- 

8ee  Story's  Confl.  of  Laws,  §  46,  n.  (2).  son  t;.  Ketcham,  8  Johns.  189 ;  Cox  v. 

(«)  Potinger  v.  Wightman,  8  Meriv.  The  United  SUtes,  6  Pet.  172;  Fan- 

67;  Holyoke  v.  Haskins,  6  Pick.  20.  ning  v.  Consequa,  17  Johns.  611;  An* 

See  Story's  Confl.  of  Laws,  §  46,  n.  (2).  drews  v.  Pond,  18  Pet.  65 ;  Duncan  v. 

{/)  See  ante,  volume  i.,  book    ii.,  Cannan,  7  Be  G.,  M.  &  G.  78,  81  Eng. 

chap.  2.    Also,  Arnold  v.  Richmond  L.  &  £q.  448 ;  Daoosta  v.  Davis,  4  N. 

Iron  Wrrks.  1   Gray,  484 ;   Orcutt  v.  J.  819 ;  Lennig  v.  Ralston,  28  Penn.  St 

Nelson,  id.  686 ;  Whiston  v.  Stodder,  8  187 ;    Davis  r.  Clemson,  6    McLean, 

Mart.  (La.)  95;  Western  v.  The  Gene-  622;  Emerson  p.  Partridge,  1  Williams, 

•ee  Mut.  Ins.  Co.  2  Kern.  258.  8;  Penobscot  B.  R.  Co.  v.  Bartlett  12 

\g)  Robinson  v.  Bland,  2  Burr.  1077 ;  Gray,  244. 
per  Baldwin^  J.,  in  Sirother  v.  Lucas, 
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8achusett8  or  the  law  of  New  York  ?  It  would  seem,  from 
the  authorities,  that  a  contract  may  have  two  different 
places,  the  law  of  which 'enters  into  its  construction.  If  it 
be  expressly  payable,  or  to  be  otherwise  performed,  there 
where  it  is  signed,  then  that  is  its  only  place.  If  it  be  but 
a  naked  promise,  without  any  special  condition  as  to  the 
place  of  payment,  then  it  must  be  demanded  .of  the  maker 
where  he  is,  or  at  his  domicil,  but  it  would  be  regarded  as 
made  where  it  waa  signed.  If  expressly  payable  in  a  place 
other  than  that  where  it  is  made,  it  would  seem,  according 
to  some  authorities,  that  the  law  of  either  place  may  be  ap- 
plied ;  thus  if  the  legal  interest  in  New  York  is  seven  per 
cent.,  and  the  legal  interest  in  Boston  is  six  per  cent.,  a  note 
on  interest  payable  at  Boston,  and  made  in  New  York,  would 
be  held  not  to  be  usurious  in  Boston  if  it  expressed  seven 
per  cent,  as  its  rate  of  interest ;  while  according  to  other  au- 
thorities, if  payable  at  Boston,  it  must,  wherever  signed,  con- 
form to  the  law  of  Massachiisetts  in  respect  to  interest,  and 
would  therefore  be  usurious  there  if  it  bore  on  its  face  more 
than  six  per  cent.,  although  not  usurious  at  New  York, 
where  it  was  made.  Our  own  opinion  is  decidedly  in  favor 
of  the  former  view.  That  is,  if  a  note  be  made,  honafide^ 
in  one  place,  expressly  bearing  an  interest  legal  there,  and 
payable  in  another  place  in  which  so  high  a  rate  of  in- 
terest *  is  not  allowed,  it  may  be  sued  in  the  place  *  584 
where  payable,  and  the  interest  expressed  recovered. 
Because  the  parties  had  their  election  to  make  the  interest 
payable  according  to  the  law  of  either  place  ;  or,  to  express 
the  same  thing  differently,  they  may  lawfully  agree  upon  the 
largest  interest  allowed  by  the  law  of  either  place,  or 
any  less  interest.  TA)     But  if  no  interest  be  *  ex-  *  585 

(A)  This  it  the  mult  anired  at  af-  reference  to  the  ease  of  Depaa  v.  Hum- 

ter  much  oonsideratlon,  by  the  Supreme  phreys,  be  says:  "Another  case  has 

Court  of  Louisiana,  in  Depan  v.  Hum-  arisen  of  a  yerj  difibrent  character, 

phreys,  20  Mart.  (La.)  L    Mr.  Justice  The  circumstances  of  the  case  were 

J^onff  in  his    Conflict  of  Laws,  dis-  somewhat  complicated,  but  the  only 

cusses  the  question  at  great  length,-  point  for  consideration  there  arose  upon 

and  with  a  citation  of  rery  numerous  a  note,  of  which  the  defendants  were  the 

authorities,  most  of  which  are  from  the  indorsers,  and  with  the  amount  thereof 

civil   law, .  and    comes   to   an   oppo-  they  had  debited  themselves  in  an  a<y 

site    conclusion,    if     we    understand  count  with  the  plaintiff;  and  which 

him  aright,  although  some  statements  they  sought  now  to  avoid  upon  the 

might  icAve  the  matter  in  doubt    In  ground  of  utuigr.    The  note  was  given 
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pressed,  then  the  interest  will  be  measured  by  the  law  of 
the  place  where  the  note  is  payable.  (hK) 

in  New  Orleans,  payable  in  New  York,  drawer  in  England ;  and  all  that  the 
for  a  large  earn  of  money  bearing  an  case  finds,  so  far  as  the  present  ques- 
interest  of  ten  per  cent.,  beins  the  le-  tion  is  concerned,  is,  that  Lord  A/a»s- 
eal  interest  of  Louisiana,  Uie  New  Juld  says :  "  The  law  of  the  place " 
York  legal  interest  being  seven  per  (meaning  France) "  can  never  be  the 
cent.  only.  The  question  was  whether  rule,  where  the  transaction  is  entered 
the  note  was  tainted  with  usury,  and  into  with  an  express  view  to  the  law 
tlierefore  void,  as  it  would  be,  if  made  of  another  country,  as  the  rule  by 
in  New  York.  The  Supreme  Court  of  which  it  is  to  be  governed."  The  case 
Louisiana  decided  that  it  waa  not  of  Andrews  u.  Pond  only  decides,  that 
usurious ;  and  that  although  the  note  if  the  interest  allowable  at  the  place 
was  made  payable  at  New  York,  yet  of  payment  be  larger  than  that  where 
the  interest  might  be  stipulated  for  the  note  is  made  or  the  bill  drawn,  the 
either  according  to  the  law  of  Louisi-  parties  may  stipulate  for  the  higher  in- 
ana  or  according  to  tliat  of  New  terest.  No  doubt  of  this ;  but  the  case 
York.  The  court  seem  to  have  founded  does  not  say  that  if  the  interest  where 
their  judgment  upon  the  ground,  that  the  note  is  made  be  the  highest,  the 
in  the  sense  of  the  general  rule  already  parties  may  not  stipulate  for  that ;  and 
stated,  there  are  or  there  may  be  two  this  alone  is  the  question.  We  con- 
places  of  contract ;  that  in  which  the  sider  Depan  v.  Humphreys  as  fully 
contract  is  actually  made,  and  that  in  sustained  by  Peck  v.  Mayo,  14  Vt. 
which  it  is  to  be  paid  or  performed  ;  Lo-  88,  and  Chi^>man  v.  Robertson,  6 
euSfUlri  oontractusceiebrtUuM  ett;  locus,  uln  Paige,  627.  The  former  was  an 
destinata  solutio  est ;  and  therefore,  that  action  of  assumpsit  on  two  prom- 
if  the  law  of  both  places  is  not  vio-  issory  notes  given  by  Horatio  Gates 
lated,  in  respect  to  the  rate  of  interest,  &  Co.  of  Montreal,  to  the  defend- 
the  contract  for  interest  will  be  valid,  ants,  payable  in  Albany,  N.  Y.,  and 
In  support  of  their  decision  the  court  by  the  defendants  indorsed  to  the 
mainly  relied  upon  the  doctrines  sup  plaintifl%.  It  appeared  that  the  notes 
posed  to  be  maintained  by  certain  were  made  at  Montreal,  where  the 
learned  jurists  of  continental  Europe,  makers  resided,  and  that  the  indorsert 
whose  language,  however,  does  not  ap-  and  the  plaintiffs  resided  in  Vermont, 
pear  to  me  to  justify  any  such  inter-  The  lawful  rate  of  interest  in  Montreal 
pretation  when  properly  considered,  was  six  per  cent.,  and  in  New  York 
and  is  perfectly  compatible  with  the  seven  per  cent  per  annum.  Redjield, 
ordinary  rule,  that  the  interest  must  be  J.,  in  delivering  the  opinion  of  the 
or  ought  to  he  according  to  the  law  of  court,  after  an  examination  of  all  the 
the  place  where  the  contract  is  to  be  per-  authorities,  says :  *'  From  all  which  I 
formed,  and  the  money  is  to  be  paid,  consider  the  following  rules  in  regard 
It  may  not  be  without  use  to  review  to  interest  on  contracts  made  in  one 
some  of  the  more  important  authori-  country,  to  be  executed  in  another,  to 
ties  thus  cited,  although  it  must  neces-  be  well  settled :  1.  If  a  contract  be 
sarily  involve  the  repetition  of  some  entered  into  in  one  place  to  be  per- 
which  have  been  already  cited."  (^onfl.  formed  in  another,  ana  the  rate  of  in- 
of  Laws,  §  298.  Then  after  twenty  terest  differ  in  the  two  countries,  the 
pages  of  the  examination  of  authori-  parties  may  stipulate  for  the  rate  of  in- 
ties,  he  comes  to  the  conclusion  that  terest  of  either  country,  and  thus  by 
the  decision  of  the  court  of  Louisiana  their  own  express  contract  determine 
is  not  supported  by  the  reasoning  or  with  reference  to  the  law  of  which 
principles  of  foreign  jurists,  and  is  di-  country  that  incident  of  the  contract 
rectly  opposed  by  the  English  case  of  shall  be  decided.  2.  If  the  contract  so 
Robmson  v.  Bland,  2  Burr.  1077,  and  entered  into  stipulate  for  interest  gen- 
the  American  case  of  Andrews  v.  Pond,  erally,  it  shall  be  the  rate  of  interest  of 
18  Pet.  65.  Such  is  not  our  view  of  the  place  of  payment,  unless  it  ap- 
those  cases.  The  first  is  wholly  difier-  pear  the  parties  intended  to  contract 
ent  in  its  fiicts.  A  bill  of  exchange  with  reference  to  the  law  of  tlie  other 
was  sued,  drawn  in  France  upon  the  place.    8.  If  the  contract  be  so  entered 

[hk)  Hunt  V.  Hall,  87  Ala.  702. 
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A  note  dated  in  one  State,  and  made  in  another,  is  pre^ 
snmed  to  be  payable  where  dated,  and  is  governed  by  the 

into  for  money,  payable  at  a  place  on  a  law  of  the  place  where  the  property  ia 
day  certain,  and  no  interest  be  stipu-  situated.  And  it  has  been  aeciued, 
lated,  and  payment  be  delayed,  interest,  that  the  /ex  locireinftB  must  also  be  re- 
by  way  of  damages,  shall  be  allowed,  sorted  to  for  the  purpose  of  deterroin- 
according  to  the  law  of  the  place  of  ing  what  is,  or  is  not,  to  be  considered 
payment,  where  the  money  may  be  sup-  as  real  or  heritable  property,  so  as  to 
posed  to  have  been  required  by  the  have  locality  within  the  intent  and 
creditor  for  use,  and  where  he  might  be  meaning  of  this  latter  principle.  .  .  • 
supposed  to  have  borrowed  money  to  Upon  a  full  examination  of  all  the  cases 
supply  the  deficiency  thus  occurring,  to  be  found  upon  the  subject,  either  in 
and  to  have  paid  the  rate  of  interest  of  this  country  or  in  England,  none  of 
that  country.  Chapman  v,  Robertson,  6  which,  however,  appear  to  have  decided 
Paige,  627,  was  a  bill  in  equity  to  fore-  the  precise  question  which  arises  in  this 
close  a  mortgage,  giTen  by  the  defend-  cause.  I  have  arrived  at  the  conclusion, 
ant,  a  resident  of  New  York  on  lands  that  this  mortgage  executed  here,  and 
In  that  State,  to  the  complainant,  who  upon  property  in  this  State,  being  yalid 
resided  in  Knglnnd,  to  secure  the  pay-  by  the  lex  bUus,  which  is  aiso  the  law 
ment  of  jC800  sterling.  The  money  of  the  domicil  of  the  mortgagor,  it  is 
was  borrowed  by  Kol^rtson  when  in  the  duty  of  this  court  to  give  full  effect 
England,  upon  an  agreement  for  interest  to  the  security,  without  reference  to  the 
at  uie  rate  of  seven  per  cent,  per  an-  usury  Uws  of  England,  which  neither 
num.  payable  annually.  According  to  party  intended  to  evade  or  violate  by 
the  agreement,  Robertson,  upon  his  the  execution  of  a  mortgage  upon  the 
return  to  this  country,  executed  the  lands  here.  If  no  rate  of  interest  was 
bond  and  mortgage,  and  transmitted  specified  in  the  contract,  it  might  per- 
them  to  the  complainant,  who  then  de-  haps  be  necessary  to  inquire  where 
posited  the  £800  with  Robertson's  the  money  «ras  legally  payable  when  it 
bankers  in  London.  The  defendant  became  due,  for  tiie  purpose  of  ascer- 
con tended,  that  as  the  origin^  agree-  taining  what  interest  the  mortgage 
ment  for  the  loan  was  made  in  Eng-  was  entitled  to  receive.  Quince  o.. 
land,  and  the  money  was  receiv^  Callender,  1  Des.  160 ;  Scofleld  v.  Day, 
there,  the  contract  for  the  payment  of  20  Johns.  102.  But  if  a  contract  for 
more  than  five  per  cent,  per  annum  tlie  loan  of  money  is  made  here,  and 
rendered  the  bond  and  mortgage  usuri-  upon  a  mortgage  of  lands  in  this  State, 
ons  and  void.  Wcdworth^  C.,  after  dis-  which  would  be  ralid  if  the  money  was 
posing  of  a  preliminary  point  which  payable  to  the  creditor  here,  it  cannot 
arose  in  the  case,  said:  "The  other  oe  a  violation  of  the  English  usury 
point  in  this  case  presents  a  verv  nice  laws,  although  the  money  is  made  pay- 
question  arising  out  of  the  conflict  of  able  to  the  creditor  in  that  country,  and 
laws  in  tliis  State  and  England  relative  at  a  rate  of  interest  which  is  greater 
to  the  legal  rate  of  interest.  It  is  an  than  is  allowed  by  the  laws  of  England, 
established  principle,  that  the  construe-  This  question  was  very  fully  and  ably 
tion  and  validity  of  contracts  which  are  examined  bv  Judge  Martin,  in  the  case 
purely  personal  depend  upon  the  laws  ofDepan  v.  HurAphreys,  in  the  Supreme 
of  the  place  where  the  contract  is  Court  of  Louisiana  (20  Martin,  1),  and 
made,  unless  it  was  made  in  reference  that  court  came  to  the  conclusion,  in 
to  the  laws  of  some  other  place  or  which  decision  I  fully  concur,  that  in  a 
country,  where  such  contract,  in  the  note  given  at  New  Orleans,  upon  a  loan 
contemplation  of  the  parties  thereto,  of  mone^  made  there,  the  creditor 
was  to  be  carried  into  effect  or  per-  might  stipulate  for  the  highest  legal 
formed.  2  Kent's  Com.  457;  Story,  rate  of  conyentional  interest  allowed 
Confl.  Laws,  §  272.  On  the  other  by  the  laws  of  Louisiana,  although  the 
hand,  it  appears  to  be  equally  well  rate  of  interest  thus  agreed  to  be  jMid 
settled  by  the  laws  of  every  State  or  was  higher  than  that  which  could  be 
country,  that  the  transfer  of  lands  or  taken,  upon  a  loan,  by  the  laws  of  the 
other  hereditable  property,  or  the  crea-  State  where  such  note  was  made  pay- 
tion  of  any  interest  m,  or  lien  or  in-  able."  In  Hosford  v,  Nichols,  1  Paige, 
cnmbrance  thereon,  must  be  made  220,  where  a  contract  for  the  sale  of 
according  to  the  ^  iiiui,  or  the  local  land  situated  in  New  York  was  made 
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laws  of  that  State.  (Ai)  And  if  a  loan  is  made  where  the 
paj*tie8  reside,  and  is  payable  there,  and  is  secured  by  mort- 
gage of  land  in  another  State,  the  loan  as  to  all  questions 
of  usury  is  governed  by  the  laws  of  the  State  where  it  is 
made.  (V)  If  the  contract  be  made  in  a  foreign  country, 
and  is  sued  here,  the  judgment  must  be  for  that  amount  in 
the  legal  tender  of  this  country  which  would  equal  the 
value  in  the  metal  which  is  the  legal  currency  where  the 

contract  was  made.  (hJe) 
*  586    •  If  a  merchant  in  New  York  comes  to  Boston  to  buy 

goods,  and  there  receives  them,  and  gives  his  note  for 
them,  which  specifies  either  Boston  or  no  place  for  payment, 
it  is  a  Boston  transaction.  When  the  note  is  due,  it  may  be 
demanded  of  the  maker  wherever  he  is,  but  wherever  de- 
manded would  be  construed  by  the  law  of  Massachusetts. 
If  the  note  were  made  payable  in  New  York,  it  could  be  de- 
manded nowhere  else,  and  would  be  construed  by  the  law 
of  New  York.  If  he  did  not  come  to  Boston,  but  sent  his 
orders  from  New  York,  and  the  goods  were  sent  to  him  from 
Boston,  either  by  a  carrier  whom  he  pointed  out,  or  in  the 

between  two  citizens  of  New  York,  one  cannot  take  notice  of  the  laws  of  other 
of  whom  removed  to  Pennsylvania,  States,  unless  they  are  proved  in  the 
where  the  contract  was  afterwards  exe-  same  manner  as  other  facts."  But 
cuted,  by  giving  a  deed,  and  taking  a  there  is  little  doubt  that  the  decision 
mortgage  of  the  premises  to  secure  the  would  have  been  the  same,  indepen- 
payment  of  the  purchase-money,  in  dently  of  this  last  ground.  See  further 
wluch  mortgage  the  New  York  rate  upon  this  qaestion,  Champant  r.  Rane- 
of  interest  was  reserved,  which  was  lagh,  Free  in  Ch.  128;  Connor  v. 
greater  than  that  of  Pennsylvania,  it  Bellamont,  2  Atk.  882;  Stapleton  v. 
was  Ac^,  that  the  giving  the  deed  and  Conway,  1  Ves.  427,  8  Atk.  727; 
taking  the  mortgage  was  only  a  con-  Phipps  o.  Anglesea,  6  Vin.  Abr.  209, 
aummation  of  the  original  contract  pL  8;  1  Eq.  Cas.  Abr.  ch.  86,  tit.  In- 
made  in  New  York,  and  that  the  mort-  terest.  Money  (£) ;  Ekins  v.  East  India 
Sage  was  not  void  for  usury>  It  is  true  Co.  1  P.  Wms.  896 ;  Anonymous,  8 
lat  in  this  case  the  court  also  say :  Bins.  193 ;  Fergusson  v.  F3  ffe,  8  Clark 
"  Again,  there  is  no  evidence  in  tliis  &  F.  121 ;  Harvey  9.  Arch  bold,  Ryan 
case  to  show  that  the  bond  and  mort-  &  M.  184 ;  Boyoe  v,  Edwards,  2  Pet 

§age  were  not  both  valid  by  the  Uiw  of  111 ;  Fanning  v.  Consequa,  17  Johns, 
le  State  where  they  were  originally  511;  Winthrop  v,  Carleton,  12  Mass. 
executed.  E.  ICane  testifies,  that  at  tlie  4;  Foden  v.  Sharp,  4  Johns.  188;  De- 
time  of  their  date,  and  for  some  years  war  o.  Span,  8  T.  R.  425 ;  Bank  of 
previous,  six  per  cent  was  the  legal  Georgia  0.  Lewin,  45  Barb.  840. 
rate  of  interest  in  Pennsylvania.  But  (Ai)  TiUotson  v.  Tillotson,  84  Conn, 
it  does  not  appear  that  any  law  existed  885. 

in   that  Sute    which   prohibited  the  (A/)  Cope  v.  Alden,  58  Barb.  850; 

parties  from  agreeing  upon  a  higher  Cluise  v,  Dow,  47  N.  H.  405. 

rate  of  interest,  or  declaring  securities  (hk)  Bennert  v.  Clemens,  58  Penn. 

▼old  in  which  a  higher  rate  of  interest  St  24. 
was  reserved.    And  courts  of  this  State 
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usual  course  of  trade,  this  would  be  a  completion,  a  making 
of  the  contract,  and  it  would  be  a  Boston  contract,  whether 
he  gave  no  note,  or  a  note  payable  in  Boston,  or  one  without 
express  place  of  payment,  (i)  But  if,  as  before,  he 
gave  his  note  payable  in  New  York,  it  would  *  be  a  •  687 
New  York  note.  And  if,  by  the  terms  of  the  orders 
or  the  bargain,  the  property  in  the  goods  were  not  to  pass  to 
the  purchaser  until  their  arrival  in  New  York,  they  being 
previously  at  the  risk  of  the  seller,  and  then  a  note  was 
given  by  the  buyer  in  New  York,  this  would  be  a  New  York 
transaction  and  a  New  York  note,  unless  the  note  was  made 
expressly  payable  in  Boston.  Such  would  be  the  inferences 
which  we  should  draw  from  the  reasons  of  the  cases,  and 
from  what  seem  to  be  the  stronger  authorities ;  but  many  of 
these  questions  are  not  yet  distinctly  determined  by  adjudi- 
cation. It  is  quite  certain  that  the  Roman  civil  law  con- 
sidered the  place  of  payment  or  performance  as  the  place  of 
the  contract.  And  this  law  has  much  title  to  respect  on 
a  question  of  this  kind,  both  as  the  basis  of  a  widely  ex- 
tended system  of  law  now  in  force,  and  as  the  embodi- 
ment, in  its  commercial  law,  of  sound  sense  and  accurate 
justice. 

It  is  to  be  noticed,  that  the  payment  is  to  be  measured  or 
regulated  by  the  law  of  the  place  where  the  note  is  by  the 
terms  of  the  contract  to  be  performed,  and  not  by  that  where 
it  happens  to  be  performed.  A  note  made  in  Boston  may  be 
demanded  and  sued  in  England,  or  vice  versa;  because  a 
note  without  a  specified  place  of  payment  has  no  controlling 
place,  but  may  be  demanded  of  the  maker  wherever  he  is. 
But  such  a  note  would  still  be  a  Boston  note  or  an  English 
note,  according  to  the  place  of  its  signature.  In  fact,  all 
debts  are  payable  everywhere,  unless  there  be  some  special 
limitation  or  provision  in  respect  to  the  payment ;  the  rule 
being  that  debts,  as  such,  have  no  lociu  or  eitui^  but  accom- 
pany the  creditor  everjrwhere,  and  authorize  a  demand  upon 
the  debtor  everywhere.  (/) 

(t)  Whirtonv.Stodder,81Cart(La.)    1;  Blake  v.  ^niliams,  6  Pick.  286; 
96.  Braynard  v.  Marshall,  8  id.  191 '  See 

{J)  Blanchard  v.  Bnaaell^  18  BCaat.    also  cmU,  p.  671,  n.  ((7). 
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A  discharge  of  a  oontract  under  the  law  of  a  cormtry  which 
is  not  that  where  the  contract  was  made  or  to  be  performed, 
will  not  discharge  the  contract  in  the  country  where  it  was 
made  or  to  be  performed,  (k) 

We  have  spoken  here  only  of  contracts;  but  the  place 
of  a  tort  may  have  a  bearing  on  the  remedy.  In  a  recent 
English  case  it  was  held,  that  a  British  subject  may  maintain, 
in  the  courts  of  that  country,  an  action  against  another  Brit- 
ish subject  for  an  assault  committed  in  another  country, 
although  proceedings  are  pending  in  that  other  country 
relating  to  the  same  assault ;  and  eyen  if,  by  the  law  of 
that  country,  no  damages  were  reooverable  for  that  as- 
sault, (kk^ 


•688  •SECTION   VL 

OF  THB  I1A.W  OF  THB  FOBUM  IS  BESPEOT  TO  PB0CE88 

AND  REMEDY. 

Every  State  holds  jurisdiction  over  all  persons  and  all  thiogs 
within  its  dominion,  and  no  further.  In  England  and  America, 
foreigners  may  avail  themselves  of  the  courts  for  suits  or  de- 
fences against  each  other,  in  like  manner  as  citizens  may. 
And  a  person  who  has  property  within  the  jurisdiction  of  an 
English  or  American  court,  is  liable  in  respect  to  that  prop- 
erty to  the  action  of  such  court,  though  he  himself  may  be 
out  of  the  jurisdiction,  provided  he  receives  such  notice  as 
the  general  law  of  the  State  or  the  rules  of  the  court  may 
require.  (/) 

But  on  the  trial,  and  in  respect  to  all  questions  as  to  the 
forms,  or  methods,  or  conduct  of  process,  or  remedy,  the  law 
of  the  place  of  the  forum  is  applied,  (m)     A  familiar  in- 

(k)  Very  v.  McHeniy,  29  Me.  206.  that  they  are  entitled  to  this  protection 

(kk)  Scott  V,  Seymour,  1  Hurl.  &  is  nmversally  recognixed.    Fisher  v. 

Colt  219.  Lane,  8  Wilson,  802,  808 ;  The  Mary, 

(/)  In  this  oonntry  we  haye,  rery  9  Cranch,  126, 144 ;  Bradstreet  v.  Nep- 

Snerally,  statutory  proyisions  for  giT-  tnne  Ins.  Co.  8  Sumner,  600. 
g  ahsent  defendants  due  notice  ;  and       (m)  This  rule  is  constantly  asserted, 

there  are  generally,  perhaps  uniyer-  not  only  by  all  dyilians,  but  in  numer- 

sally,  rules  of  court  ana  of  practice,  for  ous  cases  in  England  and  in  this  coun- 

the  same  purpose.    And  the  principle  tiy.    See  Bobiison  v.  Bland,  2  Buir. 
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Btanoe  of  this  is  an  action  on  an  instrument,  which,  having  a 
scrawl  with  a  mere  locus  sigilli  (or  L.  S.)  upon  it,  was  made 
in  a  State  where  this  is  all  that  ia  necessary  to  constitute  it  a 
sealed  instrument,  but  is  sued  in  a  State  where  a  seal  of  some 
kind  must  be  put  to  it.  This  instrument  must  not  only  be 
declared  on  as  a  simple  contract,  but  if  sued  there  it 
is  only  as  a  simple  contract  *  that  it  will  be  there  con-  *  589 
strued,  in  respect  to  all  the  rights  and  obligations  of 
the  parties,  (n)  So,  too,  if  a  negotiable  note  be  given  for  a 
debt,  the  law  of  the  State  in  which  it  is  given,  determines 
whether  it  operates  as  a  payment  of  the  debt,  (rin)  If  goods 
be  consigned  in  one  State  to  a  commission  merchant  in  an- 
other, the  interest  he  may  charge  is  determined  by  the  law 
of  the  State  in  which  he  lives,  (no)  The  acceptance  of  a 
bill  is  a  contract  to  be  performed  in  and  be  governed  by,  the 
law  of  the  State  where  it  is  to  be  paid,  (np) 

Some  question  has  arisen  in  the  case  of  an  arrest  in  a  suit 
on  a  contract  made  where  the  arrest  would  not  have  been 
permitted  by  law ;  and  it  has  been  held,  that  the  right  to 
arrest  would  be  that  only  which  was  given  by  the  law 
of  the  place  where  the  contract  was  made,  (p)    It  seems, 

1077 ;  De  La  Vega  v.  Vianna,  1  B.  v.  Donally,  8  Pet  861 ;   Dongrlaa  v. 

ft  Ad.  284;    Trimbej    v.   Vignier,  1  Oldham,  6  N.  H.   150;   Thrasher  v. 

Bing.  N.  C.  161,  169;  British  Linen  Everhart,  8  Gill  &  J.  284;  Adaras  o, 

Co.  V.  Drummord.  10  B.  &  C.  908 ;  Kerr,  1  B.  &  P.  860;  Le  Boj  v.  Beard, 

Don    V,  Lippman,   5  Clark  &  F.   1 ;  8  How.  461. 

Nash  V,  Tupper,  1  Catr.es,  402;  Pear.  (mi)  Pecker  0.  Kennison,  46  N.  H. 

•all  o.  Dwiffht,  2  Mass.  84;  Smith  9.  488. 

Spinolla,  2  Johns.  198 ;  Van  Reimsdyk  (no)  Cartirright  0.  Green,  47  Barb. 

i.  Kane,  1  Qailis.  874 ;  Lodge  v.  Phelps,  9. 

1  Johns.  Cas.  189,  2  Caines's  Cas.  in  inp)  Bright  v.  Judson,  47  Barb.  29. 
Error,  821 ;  Peck  o.  Hozier.  14  Johns.  \o)  Such  at  least  has  been  nnder- 
846 ;  Jones  o.  Hook,  2  Rand  808 ;  stood  to  be  the  decision  of  the  ooart 
Wilcox  0.  Hunt  18  Pet.  878 ;  Picker^  in  Melan  v,  Fitq'ames,  1  B.  &  P.  188. 
ing  9,  Fisk,  6  Vt.  102 ;  Wood  v.  Wat-  We  wouW  submit,  howeyer,  that  the 
kinson,  17  Conn.  600.  But  in  Rice  H  judgment  of  the  court  in  that  case  pro- 
al.  V.  Courtis,  82  Vt  460,  RedfUld,  ceeded  on  a  different  ground.  It  was 
C  J.,  it  was  keid,  that  the  local  rule  an  action  on  an  instrument  executed  in 
of  policy  in  that  Sute  requiring  a  France.  The  defendant  haying  been 
complete  change  of  possession,  in  case  held  to  bail,  a  rule  was  obtained  call- 
of  the  transfer  of  personal  property,  ing  on  the  plaintiff  to  show  cause  why 
In  order  to  exempt  it  from  attachment  the  bail-bond  should  not  be  given  up 
upon  process  against  the  transferrer,  to  be  cancelled,  on  the  defendant^i 
is  uniyersal  in  its  application  to  all  entering  a  common   appearance.    At 

SBrsonal  property  actually  within  the  the  hearing  an  affidavit  of  a  French 

tate.  counsellor  was  produced,  stating,  that 

(»)  Andrews  v.  Herriot  4  Cowen,  by  the  law  of  France,  "not  only  th« 

608,  oyerruling  Meredith  v.  Hinsdale,  person  of    the  contractor  or  grantor 

2  Caines,  862;  Bank  of  United  StatM  was  not  engaged  or  liable,  but  it  was 
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*  590  howeyer,  to  be  *  settled  otherwise^  arrest  being  of  the 
remedy  and  not  of  the  riffhL  (p) 

not  eren  permitted  to  the  party  con-  made;  for  all  contracts  hare  a  ref- 
tracting  to  stipulate  that  his  body  erenoe  to  such  laws.  But  when  we 
should  be  arrested  or  imprisoned  bj  come  to  remedies  it  is  another  thing ; 
reason  of  a  deed  of  that  sort."  After  they  must  be  pursued  by  the  means 
argument,  the  court  made  the  rule  which  the  law  points  out  where  tlio 
absolute,  Ileath,  J.,  dissenting.  But  party  resides.  The  laws  of  the  coun- 
it  seems  clear,  from  the  opinions  de-  try  where  the  contract  was  made  can 
livered,  that  Eyre,  C.  J.,  and  Hookt,  only  have  a  reference  to  the  nature 
J.,  who  constituted  a  majority  of  the  of  the  contract,  not  to  the  mode  of 
court,  went  upon  the  ground  that  the  enforcing  it.  Whoever  comes  into  a 
instrument  in  question  did  .not,  accord-  country  roluntarily  subjects  himself 
ing  to  the  law  of  France,  contain  any  to  all  the  laws  of  that  country,  and 
ver§onal  obligation,  and  did  not  author-  therein  to  all  the  remedies  directCKl  by 
Ize  any  proceedings  in  personam,  but  those  laws,  on  his  particular  engage- 
only  in  rem.  And  it  was  upon  this  ments."  Rooleef  J. :  "I  entirely  agree 
point  that  Heath,  J.,  differed  from  with  my  Lord  Chief  Justice.  Though 
them.  Eyre,  C.  J.,  said :  "  If  it  ap-  the  contract,  on  the  face  of  it,  may 
pears  that  this  contract  creates  no  per-  seem  to  bind  the  person  of  the  Duke 
sonal  obligation,  and  that  it  could  not  de  Fitzjames,  by  the  words  '  binding 
be  sued  as  such  by  the  laws  of  France,  himself,'  &c,  yet  being  made  abroad, 
on  the  principle  of  preventing  arrests  we  must  consider  how  it  would  be 
so  vexatious  as  to  be  an  abuse  of  the  understood  in   the   country  where  it 

Jirocess  of  the  court,  there  seems  to  be  was  made.  According  to  the  affidavit 
air  ground  on  which  the  court  may  which  has  been  produced  on  one  side, 
interpose  to  prevent  a  proceeding  so  and  not  contradicted  by  the  other,  this 
oppressive  as  a  personal  arrest  in  a  contract  is  considered  in  France  as  not 
foreign  country,  at  the  commencement  affecting  the  person.  Then  what  does 
of  a  suit  in  a  case  which,  as  far  as  we  it  amount  to  ?  It  is  a  contnact  that 
can  judge  at  present,  authorizes  no  pro-  the  duke's  estate  shall  be  liable  to 
ceeding  against  the  person  in  the  coun-  answer  the  demand,  but  not  his  per- 
try  in  which  the  transaction  passed,  son.  If  the  law  of  France  has  said 
If  there  could  be  none  in  France,  in  that  the  person  shall  not  be  liable  on 
my  opinion  there  can  be  none  here,  such  a  contract,  it  is  the  same  as  if  the 
I  cannot  conceive  that  what  is  no  law  of  France  had  been  expressly  as- 
personal  obligation  in  the  country  in  sorted  in  the  contract.  If  it  had  been 
which  it  arises,  can  ever  be  raised  into  specially  agreed  between  the  parties 
a  personal  obligation  by  the  laws  of  not  to  consider  the  duke's  person  Ha- 
another.  If  it  be  a  personal  obligation  ble,  and  under  those  circumstances  he 
there,  it  must  be  enforced  here  in  the  had  come  over  here,  there  would  have 
mode  pointed  out  by  the  law  of  this  been  no  difference  l)etween  us ;  for  if 
country ;  but  what  the  nature  of  the  it  were  agreed  there  that  the  person 
obligation  is  must  be  determined  by  should  not  be  liable,  it  would  not  be 
the  law  of  the  country  where  it  was  liable  here.  Now,  as  far  as  I  can 
entered  into,  and  then  this  country  understand  the  contract,  this  is  the 
will  apply  its  own  law  to  enforce  it.''  true  meaning  of  it.  The  defendant 
Heath,  J.,  said ;  "  This,  on  considera-  is  not  bound  by  the  mere  words  of  the 
.  tion,  does  seem  to  me  to  be  a  personal  contract,  but  has  a  right  to  explain  by 
contract,  and  if  it  be  so,  I  have  not  the  affidavit  how  it  would  be  considered  in 
least  doubt  that  the  defendant  should  France.  With  the  explanation  given 
be  held  to  bail.  That  being  the  case,  I  am  satisfied,  and  being  satisfied  with 
we  all  agree,  that  in  construing  con-  It,  I  think  the  defendant  should  be 
tracts,  we  must  be  governed  by  the  permitted  to  enter  a  common  appear 
laws  of  the  country  in  which  they  are  ance."    Such  was  also  understood  to 

(p)  De  La  Vega  v.  Vianna,  1  B.  Spinolla,  2  Johns.  198;  Woodbridge 

ft  Ad.  284 ;  Imlay  v.  EUefsen,  2  East,  v.  Wright,  8  Conn.  628 ;  Atwater  v 

468;  Peck  v.  Hozier,  14  Johns.  846;  Townsend.  4  id.  47;  Smith  v.  Healy, 

Hinkley   v.    Marean,    8   Mason,    88;  id.  49;  Whittemorev.  Adams,2Cowen, 

Titnt  t.  Hobart,  6  id  878 ;  Smith  v.  626. 
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So,  too,  limitation  and  prescription  are  applied  only  ac- 
cording to  the  law  of  the  forum.  At  least,  it  seems  quite 
well  established,  that  a  foreigner,  bringing  an  action  on  a 
debt  which  is  barred  by  lapse  of  time  in  the  State  where  it  is 
sued,  but  would  not  be  at  home,  is  bound  by  the  Jaw  of  the 
forum,  and  cannot  recover  payment.  (^)  The  general  reason 
is,  that  all  States  make  their  laws  of  place  to  prevent 
oppressive  and  wasteful  litigation  within  their  jurisdiction, 
and  have  a  right  to  determine,  for  all  who  resort  to  their 
tribunals,  how  soon  after  the  debt  is  due  the  creditor  must 
claim  it  or  lose  it.  But  the  question  which  might  arise, 
if  the  action  would  be  barred  if  brought  in  the  place  of  the 
contract,  but  is  not  barred  by  the  law  of  the  forum,  whether 
the  shorter  limitation,  being  that  by  the  law  of  the  place  of 
contract,  shall  now  prevail,  is  not  so  well  settled.  We 
should  say,  however,  in  this  as  in  the  former  case,  the  law  of 
the  forum  must-  govern,  on  the  general  ground  that  the 
whole  question  of  limitation  or  prescription  is  one  of 
process  and  *  remedy,  and  not  of  right  and  obliga-  *  591 
tion.  (r)     Thus,  it  seems  to  be  decided,  that  the  sec- 

be  the  turning-point  of  the  case  by  v.  Saretier,  8  Johns.  Ch.  190 ;  Lincoln 
Adair f  Sergeant,  who  showed  cause  v.  BatteUe,  6  Wend.  475;  M'Elmoyle 
against  the  rule.  "This  rule/'  said  v.  Cohen,  13  Pet.  812;  Thibodeau  v. 
be,  *'  was  granted  in  order  to  ascertain  Levassoer,  86  Me.  862. 
whether  the  security  in  question  was  (r)  Williams  v.  Jones,  18  East  489 
that  kind  of  security  which  imported  a  Medbuiy  v.  Hopkins,  8  Conn.  472 
remedy  against  the  person  of  the  de*  Van  Reimsdyk  v,  Kane,  1  Gallis.  871 
fendant,  or  whether  it  was  only  in  the  Le  Roy  r.  Crowninshield,  2  Mason,  161 
nature  of  a  mortgage  on  his  estate.  Huber  9.  Steiner,  2  Bing.  N.  C.  202 
If  this  be  a  mere  security,  affecting  Decouche  v.  Savetier,  8  Johns.  Ch 
the  land  and  personal  property  only  190 ;  Ruggles  v,  Keeler,  8  Johns.  268 
of  the  defendant,  and  if  it  so  appears  Pearsall  v.  Dwight,  2  Mass.  84. .  Mri 
on  the  face  of  it,  the  court  will  attend  Justice  Story,  in  his  Conflict  of  Laws, 
to  that  circumstance.  But  if  I  can  §  682,  takes  this  distinction.  "  Sup- 
show  that  it  is  a  personal  securi^  pose  the  statutes  of  limitation  or  pre* 
affecting  the  person  and  following  it  scription  of  a  particular  country  do  not 
everywhere,  whatever  may  be  the  only  extinguish  the  right  of  action,  but 
law  of  France  as  to  the  form  of  pro-  the  claim  or  title  its^f,  ip$o  facto,  and 
ceeding,  yet  when  the  party  is  found  declare  it  a  nullity  after  the  lapse  of 
in  this  or  any  other  country,  he  may  the  prescribed  period,  and  the  parties 
be  proceeded  against  according  to  the  are  resident  within  the  jurisdiction 
rules  and  practice  of  the  country  in  during  the  whole  of  that  period,  so 
which  he  is  resident."  that  it  has  actually  and  fully  operated 
(q)  British  Linen  Co.  v.  Drummond,  upon  the  case,  under  such  circum- 
10  B  ft  C  908;  Van  Reimsdyk  v.  stances  the  question  might  properly 
Kane,  1  Gallis.  871 ;  Le  Roy  v.  Crown-  arise,  whether  such  statutes  of  limita- 
inshield,  2  Mason,  161 ;  Nash  v.  Tup-  tion  or    prescription    may  not  aftei^ 

Ser,  1  Caines,  402 ;   Bank  of  United  wards  be  set  up  in  any  other  country 

tates  i;.  Donnally,  8  Pet.  861 ;  Rug-  to  which  the  parties  may  remove,  by 

l^i  0.  Keeler,  8  Johns.  268 ;  Decouche  way  of  extinguishment  or  transit  or 
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*  592  tion  of  the  statute  of  frauds,  pioyiding  *  that  ceTtain 
agreements  shall  not  be  enforced  unless  in  writing, 

the  claim  or  title.    This' is   a   point  tation  had  expired,  «o  that  the  plaintiff** 

which  does  not  seem  to  hare  received  remedy  would  hare  been  extinguished 

as  much  consideration  in  the  decisions  there,  such  a  state  of  facts  would  not 

of  the  common  law  as  It  would  seem  to  have  presented  a  stronger  case,  and 

require."    In  Don  v.  Lippman,  6  Clark  one  of  more  serious  difficulty.    Such 

&  F.  16,  Lord  Brougham  speaks  of  this  was  the  case  in  the  present  instance ; 

as  an  excellent  distinction.    And  it  is  but  we  think  it  sufficient  to  advert  to 

approved  of  by  Tindal,  C.  J.,  in  Huber  a  well-settled  rule,  in  the  construction 

V.  Steiner,  2  Bing.  N.  C.  202.    But  in  of  the  statute  of  limitations,  to  show 

Bulger  V.  Roche,  11  Pick.  86,  where  a  that  this  circumstance  can  make  no 

liebt  was  contracted  in  a  foreign  ooun-  difference.     The   rule    is    this,    that 

try,  between  subjects  thereof,  who  re-  where  the  statute  has  begun  to  run, 

mained  there  until  the  debt  became  it  will  continue  to  run,  notwithstand- 

barred  by  the  law  of  limitations  of  ing  the  intervention  of  any  impedi- 

such  country,  it  was  held,  that  such  ment,  which,  if  it  had  existed,  when 

debt  could  be  recovered  in  Massachu-  the  cause   of  action   accrued,  would 

setts,  the  action  having  been  brought  have  prevented  the  operation  of  the 

witliin  six  years  after  the  parties  came  statute.    For  instance,  if  this  action 

into  that  commonwealth.    And  Shaw,  accrued  in  Nova  Scotia,  in  1821,  and 

C.  J.,  said  :  "  That  the  law  of  limita-  the  plahitiff  or  defendant  had  left  that 

tion  of  a  foreign  country  cannot  of  it-  country  in  1825,  within  six  years,  in 

self  be  pleaded  as  a  bar  to  an  action  in  1828,  after  the  lapse  of  six  years,  the 

this  commonwealth  seems  conceded,  action  would  be  as  effectually  barred, 

and  is  indeed  too  well  settled  by  au-  and  the  remedy  extinguished  there,  as 

thority    to   be    drawn     in    question,  if  both  had  continued  to  reside  in  Hali- 

Bryne  v.  Crowninshield,  17  Mass.  65.  fkx  down  to  the  same  period.    So  that 

The  authorities,  both  from  the  civil  when  the  parties  met  here  in  1829,  so 

and  the  common  law,  concur  in  fixing  far  as  the  laws  of  that  country,  by  tak- 

the  rule,  that  the  nature,  validity,  and  ing  away  all  legal  remedy,  could  affect 

construction  of  contracts  is  to  be  deter-  it,  the  debt  was  extinguished,  and  thai 

mined  by  the  law  of  the  place  where  equally  whether   they  had   both  re- 

the  contract  is  made,  and  that  all  rem-  mained  under  the  jurisdiction  of  those 

edies  for  enforcing  such  contracts  are  laws  till  the  time  of  limitation  had 

regulated   by  the  law  of  the   place  elapsed,  or  whether  either  or  both  had 

where    such   Vemedies    are   pursued,  previously  left  it.    The  authorities  re* 

Whether  a  law  of  prescription  or  stat-  ferred  to,  therefore,  must  be  held  ap- 

ute  of  limitation,  which  takes  away  plicable  to  a  case  where  both  parties 

every  legal  mode  of  recovering  a  debt,  were  subject  to  the  jurisdiction  of  a 

shall  be  considered  as    affecting  the  foreign   State,  when  tlie  bar   arising 

contract  like  payment,  release,  or  judg-  fh>m  its  statute  of  limitations  attached, 

ment,  which  in  effect  extinguish  the  The  same  conclusion  results  from  tiie 

contract,  or  whether  they  are  to  be  reason  upon  which  these  cases  proceed, 

considered   as    affecting    the   remedy  which  is,  that  statutes  of   limitation 

only  by  determining  the  time  witliin  affect  only  the  time  within  which  a 

which  a  particuUur  node  of  enforcing  legal  remedy  must  be  pursued,  and  do 

it  shall  be  pursued,  were  it  an  open  not  afibct  the  nature,  validity,  or  con* 

question,  might  be  one  of  some  diffl-  struction  of  the  contract.    Tliis  reason, 

culty.    It  was   ably  discussed   upon  whether  well  founded  or  not,  applies 

general  principles  in  a  late  case  (Le  equally  to  cases  where  the  term  of 

Roy  V.  Crowninshield,  2  Mason's  Rep.  limitation  has  elapsed,  when  the  par- 

151),    before    the    Circuit    Court,    m  ties  leave  the  foreign  State,  as  to  those 

which,  however,  it  was  fully  conceded,  where  it  has  only  begun  to  run  before 

by  the  learned  judge,  upon  a  full  con-  they  have  left  the  State,  and  elapses 

sideration  and  review  of  all  the  author-  afterwards."    And  see  Horton  v.  Hor- 

ities,  that  it  is  now  to  be  considered  a  ner,  16  Ohio,  145 ;  Pratt  o.  Hubbard, 

settled   question.    A  doubt  was  inti-  1  Greene  (Iowa),  19;  Hale  v.  Lawrence, 

mated  in  that  case,   whether,  if  the  1  N.  J.  714 ;  Beardsley  v.  Southmayd, 

parties  had  remained  subjects  of  the  8  Green,  171 ;  Townsend  v.  Jennison, 

foreign  country  until  the  term  of  limi-  9   How.  407 ;  Kiehols   v.   Bogers,  % 
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if  made  not  to  be  performed  within  a  year,  does  not  make 
the  contract  void,  but  is  a  law  of  remedy  only ;  and  there- 
fore such  a  contract  made  abroad,  where  it  may  be  enforced 
because  there  is  no  such  law,  cannot  be  enforced  here  or 
in  England  where  that  law  prevails.  («) 

So  the  courts  of  one  State,  where  a  note  is  sued,  will  not 
enforce  the  laws  of  set-off  of  another  State  where  it  was 
made.  (0 

In  some  of  our  States,  as  in  Iowa,  Indiana,  and  Ohio,  there 
are  statute  provisions  that  actions  shall  not  be  maintained  in 
iheir  courts,  if  they  would  have  been  barred  by  the  statutes 
of  limitations  where  the  cause  of  action  arose. 

If  one  holds  personal  property  by  adverse  title,  long  enough 
to  acquire  a  title  to  it  in  that  way  by  the  law  of  prescription 
of  the  place  where  he  holds  it,  and  afterwards  removes  with 
the  property  to  a  place  where  the  prescription  necessary  to 
give  title  is  longer,  the  original  owner  cannot,  as  it  seems, 
maintain  his  title  in  tlus  new  place,  but  is  bound  by  the 
prescription  of  the  former  place,  (u) 


SECTION  vn. 

OF  FOREIGK  HABBIAGBS. 

It  seems  to  be  generally  admitted,  and  is  certainly  a  doo- 
trine  of  English  and  American  law,  that  a  marriage 
which  is  vsJid  *  in  the  place  where  it  is  contracted  is  *  598 
valid  everywhere,  (r)    The  necessity  and  propriety  of 

Paine,  C.  C.  487 ;  Henry  v.  Sargeant,  176S,  when  tbe  case  of  Compton  v. 

18  N.  H.  821 ;  Martin  v.  Hill,  12  Barb.  Bearcroft  was  decided.    Tliat  case  is 

681.     Also,  Ohio   Civil  Code  (1868),  thvs  stated  In  Butler's  Nisi  Prios,  pp. 

{  22 ;  Indiana  CirU  Code  (1862),  §  216 ;  118, 114 :  **  The  appellant  and  respon- 

Iowa  Code  ( 1851 ),  §  1666.  dent,  both  English  subjects,  and  the  ap- 

(«)  Leroux  v.  Brown,  12  C.  B.  801,  pellant  being  under  age,  ran  away,  with- 

14  Eng.  L.  &  Eq.  247.    See  the  case  out  the  oonsent  of  her  guardian,  and 

stated,  post,  Tol.  iii.  p.  67,  n.  (lo).  were  married  in  Scotland,  and  on  a 

{()  Bank  of  Galliopolis  v.  Trimble,  6  suit  brought  in  the  spiritual  court  to 

B.  Mon.  699.  annul  the  marriage,  it  was  holden  that 

(u)  Beckford  v.  Wade,  17  Ves.  87.  the  marriage  was  good."    An  account 

And  see  Shelby  v.  Ouy,  U  Wheat.  861.  of  thla  case  will  be  found  also  in  Mid- 

(v)  In  England  this  may  be  consid-  dleton  v.  Janyerin,  2  Hagg.  Consist.  R. 

erod  an  established  law,  at  least  siiKsa  448.     The  oate  of  Conway  v.  Beacley 
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*  594  this  rule  are  so  obvious  and  so  *  stringent,  that  it  can 
hardly  be  called  in  question.    Nevertheless  it  must  be 

8  Hagg.  Consist.  R.  689,  has  been  therefore  prohibited  ander  a  greneral 
supposed  to  hold  an  opposite  doctrine ;  statute  from  contracting  marriage  while 
but  this  case  only  decides  that  a  Scotch  hia  late  wife  was  living,  went,  in  order 
divorce,  where  the  husband  and  wife  to  evade  this  statute,  into  the  adjoin- 
were  domiciled  in  England  at  the  time,  ing  State  of  Connecticut,  where  no  such 
and  had  been  married  in  England,  is  prohibition  existed,  and  were  there  mar- 
Toid  there.  See  remarks  on  this  case  ried,  and  immediately  returned,  the 
in  Bishop's  valuable  work  on  Mar-  marriage  was  held  to  be  good  in  Maa- 
riage  and  Divorce,  §§  127,  128.  The  sachusetts.  Parker,  C.  J.,  in  deliver- 
same  rule  is  generally  held  in  this  coun-  ing  the  Judgment  of  the  court,  after 
try.  Thus,  in  Mod  way  v.  Needham,  16  referring  to  the  case  of  Med  way  v. 
Mass.  167,  where  parties  incapable  by  Needham,  said :  "  This  decision  covert 
the  law  of  Massachusetts,  of  con-  the  whole  ground  of  the  present  case, 
tracting  marriage  with  each  other,  by  and  to  decide  this  against  the  petitioner 
reason  of  one  of  them  being  a  white  would  be  to  overrule  that  decision, 
person  and  the  other  a  negro,  went,  for  The  court  were  aware  of  all  the  ob- 
the  express  purpose  of  evading  the  jections  to  the  doctrine  maintained  in 
law,  into  Rhode  Island,  where  such  Uiat  case,  and  knew  it  to  be  vexata 
marriages  are  allowed,  and  were  there  tftuestio  among  civilians  ;  but  the^ 
married,  and  immediately  returned,  it  adopted  the  rule  of  the  law  of  England 
was  held,  that  the  marriage,  being  good  on  this  subject,  on  the  same  ground  it 
in  Rhode  Island,  was  good  in  Massa-  was  adopted  there,  namely,  the  ex- 
chusetts.  And  Parker,  C.  J.,  said :  treme  danger  and  difficulty  of  vacating 
"According  to  the  case  settled  in  Kng-  a  marriage,  which  by  the  laws  of  the 
land  by  the  ecclesiastical  court,  and  country  where  it  was  entered  into  was 
recognized  by  the  courts  of  common  valid.  The  condition  of  parties  thus 
law,  the  marriage  is  to  be  held  valid  or  situated,  the  effect  upon  their  innocent 
otherwise  accoi^ing  to  the  laws  of  the  offspring,  and  the  outrage  to  public 
place  where  it  is  contracted ;  although  morals,  were  considered  as  strong  and 
the  parties  went  to  the  foreign  coun-  decisive  reasons  for  giving  place  to  the 
try  with  an  intention  to  evade  the  laws  of  the  foreign  countiy,  not 
laws  of  their  own.  This  doctrine  is  merely  on  account  of  comity,  for  that 
repugnant  to  the  general  principles  of  would  not  be  offended  by  declaring 
law  relating  to  contracts ;  for  a  fraud-  null  a  contract  made  in  violation  of  the 
ulent  evasion  of  the  laws  of  the  coun-  laws  of  the  State  in  which  the  parties 
try  where  the  parties  have  their  domi-  lived,  by  evasion,  but  from  general 
cil  could  not,  except  in  the  contract  of  policy ;  nor  will  the  same  principle  be 
marriage,  be  protected  under  the  gen-  necessarily  applied  to  contracts  of  a 
eral  principle.  Thus,  parties  intending  different  nature,  —  usurious,  gaming,  or 
to  make  a  usurious  bargain  cannot  others  made  unlawAil  by  statute  or 
give  validity  to  a  contract,  in  which  common  law ;  for  comity  will  not  re- 
more  than  the  lawful  interest  of  their  quire  that  the  subjects  of  one  country 
country  is  secured,  by  passing  into  shall  be  allowed  to  protect  themselves  in 
another  territory  where  there  may  be  the  violation  of  its  laws,  by  assuming  ob- 
no  restriction  of  interest,  or  where  it  ligations  under  another  jurisdiction, 
is  established  at  a  higher  rate,  and  purposely  to  avoid  the  effect  of  those 
there  executing  a  contract  before  agreed  laws.  The  law  on  this  subject  having 
upon.  The  exception  in  favor  of  mar-  been  declared  bv  this  court  ten  years 
riages  so  contracted  must  be  founded  ago,  in  the  case  Before  cited,  it  is  bind- 
on  principles  of  policy,  with  a  view  to  ing  upon  us*  and  the  community,  until 
prevent  the  disastrous  consequences  to  the  legislature  shall  see  fit  to  alter  it. 
the  issue  of  such  marriages,  as  well  as  If  it  shall  be  found  inconvenient,  or  re- 
to  avoid  the  public  mischief  which  pugnant  to  sound  principle,  it  may  be 
would  result  from  the  loose  state  in  expected  that  tlie  legislature  will  ez- 
which  people  so  situated  would  live."  plicitly  enact,  that  marriages  con- 
Bo  in  Putnam  v.  Putnam,  8  Pick.  488,  tracted  within  another  State,  which  if 
where  parties,  both  resident  in  Mass»-  entered  into  here  would  be  void,  shall 
chusetts,  where  one  of  them  having  have  no  foroe  within  this  common- 
been  divorced  for  his  adultery,  was  wealth.    But  it  is  a  tulgect  whicfa^ 
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subject  to  some  qualification.  A  marriage  made  else- 
where *  would  not  be  acknowledged  as  valid  in  a  *  595 

wheiMTer  taken  into  consideration,  will  We  coneeire  the  second  marriage  no- 
he  found  to  require  the  exercise  of  the  quires  no  force  by  the  celebration  of 
highest  wisdom."  This  judgment  was  it  having  been  in  South  Carolina.  We 
pronounced  in  1829.  But  in  1886,  at  have  been  at  some  loss  to  determine  in 
the  time  of  the  passage  of  the  ReTised  wliat  sense  we  are  to  understand  the 
Statutes,  the  legislature  interfered  by  phrase  in  the  case,  that  the  partiet 
ena^sting  as  follows :  "  When  any  per-  married  in  South  Carolina, '  according 
sons,  resident  in  this  State,  shall  un-  to  the  laws  of  that  State.'  We  suppose 
dertake  to  contract  a  marriage,  con-  it  was  meant  to  say  thereby  merely 
trary  to  the  preceding  provisions  of  that  the  ceremony  was  duly  celebrated 
this  chapter,  and  shidl,  in  order  to  with  the  formalities,  and  by  the  per- 
evade  those  provisions,  and  with  an  in-  sons,  and  with  the  witnesses,  there  reaui- 
tention  of  returning  to  reside  in  this  siteto  constitute  a  marriage.  It  would  be 
Stata,  go  into  another  State  or  coun-  great  iigustioe  to  our  sister  State  to  aa- 
try,  and  there  have  their  marriage  sume  that  by  her  laws  her  own  citizens 
solemnized,  and  shall  afterwards  re-  can  marry  a  second  time,  a  former 
turn  and  reside  here,  such  marriage  marriage  not  being  dissolved  by  death 
shall  be  deemed  void  in  this  State."  or  divorce ;  or  that  she  makes  it  lawful 
Rev.  Stat.  ch.  76,  sect  6.  As  to  what  for  citizens  of  other  States,  who  have 
cases  this  statute  embraces,  see  Sutton  married  at  home,  and  by  their  domee- 
V.  Wairen,  10  Met.  461;  Common-  tic  laws  cannot  marry  a  second  time, 
wealth  V.  Hunt,  4  Cush.  49.  The  case  to  leave  their  own  State  and  go  into 
of  Williams  v.  Gates,  6  Ired.  686,  con-  South  Carolina  expressly  to  evade 
tains  a  doctrine  materially  different  their  own  laws,  and,  without  acquiring 
from  that  of  the  Massachusetta  cases  a  domidl  in  South  Carolina,  contract 
above  cited.  That  was  a  petition  by  a  marriage  there.  We  cannot  sup* 
the  plaintiff,  as  widow  of  the  defend-  pose  that  South  Carolina  allows  of 
ant's  intestata,  for  an  allowance  out  of  polygamy,  either  by  her  own  citizens 
his  estate.  It  appeared  that  the  plain-  or  those  of  any  other  country.  There- 
tiff  bad  formerly  intermarried  with  one  fore  we  might  cut  the  case  short  at 
Allen  in  North  Carolina,  both  being  that  point,  upon  the  presumption  that, 
domiciled  there.  Her  husband  afters  the  contrary  not  expressly  appearing, 
wards  instituted  a  suit  against  her  for  the  law  of  South  Carolina  does  not  tol- 
a  divorce  for  cause  of  adultery  on  her  erate  this  marriage  more  than  our  own 
part,  in  which  there  was  a  decree  di-  law  does.  Indeed,  we  believe  that  in 
vorcing  him  a  vinculo  matrimmii,  Af-  truth  she  does  not  so  much,  as  we  have 
terwards  the  plaintiff  and  tlie  defend-  been  informed  that  she  grants  no  di 
ant's  intestate,  both  being  citizens  of  vorces.  But  if  it  were  otherwise,  we 
North  Carolina,  and  domiciled  there,  should  still  hold  the  marriage  void, 
with  the  purpose  of  evading  the  laws  We  do  not  undertake  at  present  to  say 
of  that  State,  which  prohibited  her  what  might  be  the  effect  of  a  marriage 
from  marrying  again,  went  into  South  of  a  person,  in  the  situation  of  tlSs 
Carolina  and  there  intermarried,  ao-  plaintiff,  contracted  in  another  State  In 
cording  to  the  laws  of  that  State,  and  which  she  had  become  Ixma  Jide  domi* 
immediately  returned  to  North  Caro-  ciled.  .  .  .  The  case  before  us  is 
Una,  and  continued  to  live  there  for  not  one  of  a  domicil  out  of  North  Car- 
several  years  as  husband  and  wife,  un-  olina,  but  it  is  stated  that  the  par- 
ti! the  death  of  the  intestate-  And  ties  were  domiciled  here,  and  went 
the  Supreme  Court  of  North  Carolina  to  South  Carolina  in  fraud  of  our 
kM  this  latter  marriage  to  be  void.  law.  Now  if  the  law  of  South  Cwro- 
R»tffin,  C.  J.,  said :  "  It  is  unquestiona- .  Una  allow  of  such  a  marriage,  and  «1- 
ble,  that  if  this  second  marriage,  in  though  it  be  true  tliat  generally  ma^ 
this  case,  had  been  celebrated  in  this  riages  are  to  be  judged  by  the  lex  tod 
State,  it  would  have  subjected  the  contraduM^  yet  every  country  must  so 
plaintiff  to  the  pains  of  bisamy,  and  far  respect  its  own  laws,  and  their 
would  have  been  void.  The  case  operation  on  its  own  citizens,  as  not  to 
stands,  as  to  her,  precisely  as  if  there  allow  them  to  be  evaded  by  acta  in 
never  had  been  a  divorce;  and,  pro  hae  another  country  purposely  to  defraud 
Moe,  the  first  marriage  is  stiU  subsisting,  them*     It    cannot    allow   such    acta 
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State  the  law  of  which  forbade  it  as  incestuous ;  («) 
*  596  although  a  question  *  might  be  made  whether  it  would 

Abroad,  under  the  pretence  that  they  party.  She  afterwarda  remored  to 
were  lawful  there,  to  defeat  its  own  Tenneasee  and  waa  married  again,  her 
laws  at  home,  in  their  operation  upon  former  husband  living.  It  further  ap- 
persons  within  her  own  territory.  If  peared,  that,  by  the  law  of  Kentucky,  a 
a  person  contract  marriage  here,  and,  divorce  obtained  in  that  State  does  not 
living  the  otlier  party,  he  goes  to  Tur-  release  the  offending  party  from  the 
key,  and  marries  half  a  doaen  wives,  pains  and  penalties  S  bigamy,  if  l^e  or 
contrary  to  the  laws  of  this  State,  it  ahe  afterwards  marry.  Under  these 
would  be  impossible  that  we  could  circumstances  the  question  arose 
give  up  our  whole  policy  reguUting  whether  the  second  marriage  should 
marriages  and  inheritances,  and  allow  be  held  valid  by  the  courts  of  Ten- 
all  those  women  and  children  to  come  nessee.  And  it  was  held  that  it  should. 
In  here,  as  wives  and  heirs,  with  the  Catron,  J.,  said:  "Maiy  May  was 
only  true  wife  and  heirs  according  to  legally  divorced  fh>m  her  husband, 
our  law.  And  it  would  be  yet  more  Benjamin  May,  by  the  Union  Circuit 
clear,  if  two  persons  were  to  go  from  in  Kentucky ;  being  a  court  of  cora- 
this  country  to  Turkey,  merely  for  the  petant  jurisdiction  over  the  sutgect* 
sake  of  getting  married  at  a  place  in  matter  and  the  parties — the  decree 
which  polygamy  is  lawful,  and  then  dissolving  the  marriage  is  conclusive 
coming  back  to  the  place  where  it  is  on  all  the  world.  The  statute  of  Ken- 
not  lawfhl.  .  .  .  Certainly  every  conn-  tucky  provides,  that  the  offending 
try  should  be  disposed  to  respect  the  party  (the  petitioner  in  this  case)  sliaU 
laws  of  another  country ;  but  not  more  not  be  released  from  the  marriage  con- 
than  its  own.  That  ought  not  to  be  tract,  but  shall  be  subject  to  all  the 
expected.  If  a  Turk  with  two  wives  pains  and  penalties  of  bigampr.  It  is 
were  to  come  here,  we  would  administer  impossible,  in  the  nature  of  things, 
to  them  the  justice  due  to  the  relations  that  all  the  relations  of  wife  shall 
contracted  by  them  at  home.  But  an  exist  whei\she  has  no  husband;  who, 
American  marries  at  home,  where  as  soon  as  the  decree  dissolving  the 
plurality  of  wives  is  excluded,  and  marriage  was  pronounced,  was  an  un- 
then,  contrary  to  his  engagement  with  married  and  single  man,  freed  from  all 
that  wife,  takes  another,  where  a  connections  and  relations  to  his  former 
pluralitv  of  wives  is  tolerated,  and  the  wife ;  and  equally  so  was  the  petitioner 
first  wife  claims  the  benefit  of  the  law  fi«ed  flrom  all  marriage  ties  and  reli- 
ef her  own  country  flrom  the  courts  of  tions  to  Benjamin  May,  in  reference  to 
her  own  country,  while  the  second  wife  whom  she  stood  like  unto  everv  man 
claims  fh>m  the  same  courts  the  im-  in  the  community.  Therefore,  ke  has 
munities  and  rights  conceded  to  her  in  no  right  to  complain  of  the  second  roar- 
the  law  of  her  original  country.  These  riage.  Who  has  t  Not  the  common- 
claims  are  incompatible,  and  one  only  wealth  of  Kentucky,  whose  penal  laws 
can  be  granted ;  and  it  is  easy  to  see  cannot  extend  beyond  her  own  terri- 
that  the  obligations  arising  out  of  the  torial  jurisdiction,  and  cannot  be  exe- 
first  contract  are  to  be  sasUined  by  the  cuted  or  noticed  in  this  State,  where 
country  in  which  they  were  assumed ;  the  second  marriage  took  pbice,  and 
and  that  our  courts  must  hold  the  the  violation  of  said  laws  was  effected, 
second  marriage  void  in  our  law,  which  Had  Mary  May  married  a  second  time 
denied  the  capacity  to  contract  it  in  Kentucky,  such  second  marriage 
For  the  same  reason  we  must  obey  the  would  not  be  void  because  sh^  con- 
positive  injunction  of  our  statute,  tinned  the  wife  of  Benjamin  May,  but 
which  applies  to  this  case."—- In  Dick-  because  such* second  marriage  in  that 
son  V.  Dickson,  1  Yerg.  110,  which  State  would  have  been  in  violation  of 
was  a  petition  for  dower,  it  appeared  a  high  penal  law  against  bigamy ;  and 
that  the  plaintifT  had  formeriy  been  it  being  a  well-settled  principle  of  law 
married  in  Kentucky,  and  had  been  that  any  contract  which  violates  the 
there  divorced,  she  being  the  oflending  penal  laws  of  the  oountiy  where  made 

(w)  Greenwood  v.  Curtis,  6   Mass.  Met.    451.    And    see    Wightman    w, 

858,  878;    Sneed  v.  Ewing.  6   J.  J.  Wightman,  4  John*.  Ch.  848. 
Marsh.  460,  489 ;  Sutton  v.  Warren,  10 
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be  held  incestuous)  so  &r  as  to  avoid  the  marriage^  if 
within  the  degrees  prohibited  by  the  law  of  the  State  in 
which  the  question  arose,  or  only  if  it  be  between  kindred 
who  are  too  near  to  marry  by  the  law  of  the  civilized 
world,  (x)  Thus,  if  it  be  the  law  in  England  that  a  man 
shall  not  marry  the  sister  of  his  deceased  wife,  the  validity 
of  such  a  marriage  contracted  abroad  might  be  determined  in 
England  by  a  reference  to  the  question  of  domicil.  That  is, 
an  Englishman  going  abroad,  and  there  marrying  his  wife's 
sister,  might,  on  his  return,  be  held  not  to  have  legally  mar 
ried ;  while  two  Americans  contracting  such  a  marriage  here, 
where  it  is  certainly  lawful,  would  be  held  to  be  husband  and 
wife  in  England.  We  should  have  said,  however,  that  both 
here  and  in  Elngland,  the  law  of  the  place  of  the  marriage 
would  prevail  in  such  a  case  over  the  law  of  the  domicil, 
were  it  not  for  the  case  of  Brook  v.  Brook,  recently  decided 
there,  and  mentioned  on  page  598.  (y)      But  if  a  mar- 

shall  be  Toid.  The  inquiiy  with  this  ditpensation,  because  it  would  dearlj 
court  is  not,  however,  nor  cannot  be,  be  avoidable  in  this  countiy.  But  I 
whether  the  laws  of  Kentucky  have  strongly  incline  to  think  that  our  oonrta 
been  violated  bj  this  second  marriage,  would  refuse  to  sanction,  and  would 
-—  but  hsve  our  own  laws  been  vk>-  avoid  by  sentence,  a  marriage  between 
lated  1  The  act  of  1820,  ch.  18,  against  those  relatives  contracted  in  the  Pen- 
bigamy,  declares  it  felony  for  any  per-  insula,  under  dispensation,  although 
son  to  marry  having  a  former  husband  beyond  all  doubt  such  a  marriage 
or  wife  living.  Mary  May  had  no  hus-  would  there  be  valid  by  the  lex  lod  oon- 
band  living,  and  is  not  gnUty  of  bigamy  tracttu,  and  incapable  of  being  set  asid« 
by  our  statute;  nor  has  she  viqlatcNl  by  any  proceedings  in  that  countir.** 
the  sanction  of  any  penal  law  of  this  In  True  v.  Ranney)  1  Foster,  65,  Gil' 
State."  See  further,  on  the  proposi-  ehngif  C.  J.,  extends  the  exception  to 
tlon  stated  in  the  text,  Scrimshire  v.  the  rule,  that  marriages  valia  where 
Scrimshire,  2  Hagg.  Consist.  R.  896;  celebrated  are  valid  everywhere,  to 
Herbert  v.  Herbert,  id.  268,  8  PhiUim.  cases  in  which  the  marriage  is  opposed 
68;  Swift  V.  Kelly,  8  Knapp,  267;  to  "the  municipal  institutions  of  the 
Munro  v.  Saunders,  6  Bligh.  468 ;  State  country  "  where  the  rule  is  sought  to 
r.  Patterson,  2  Ired.  846;  Fomshill  o.  be  applied.  Seeonie,  p.  81,  n.  (c).  Bui 
Murray,  1  Bland,  Ch.  479 ;  Dumaresly  we  think  this  is  going  rather  too  far. 
t^.  Fishly,  8  A.  K.  Marsh.  868;  Wall  o.  In  Greenwood  v.  Curtis,  6  Mass.  868, 
Williamson,  8  Ala.  48;  Lacon  v.  Uig-  878,  the  court  say:  ''If  a  foreign  Stota 

rns,  8  Stark.  178 ;  Morgan  v.  McGhee,  allows  of  marriages  incestuous  by  the 

Humph.  18.  law  of  nature,  as  between  parent  and 

(x)  See  Sutton  v.  Warren,  10  Met.  child,   such   marriage   could   not   be 

461,  and  Bon  ham  v.  Badgley,  2  Gil-  allowed    to   have   any  validity  here, 

man,  622,  as  cited  ante,  p.  82,  n.  {g).  But  marriages  not  naturaliv  unlawful, 

(y )  See   preceding   note.    In  War-  but  prohibited  by  the  law  of  one  State, 

render  v.  Warrender,  9  Bligh,  89,  112,  and  not  of  another,  if  celebrated  where 

Lord  Broufjham  said,  obiter  however:  they    are   not   prohibited,   would    be 

"  We  should  expect  that  the  Spanish  holden  valid  in  a  State  where  they  are 

and  Portuguese  courts  would  hold  an  not  allowed.    As  in  this  State,  a  mar 

English  marriage   avoidable  between  riage  between  a  man  and  his  deceased 

uncle  and  niece,  or  brother  and  sister-  wife's  sister  is  lawful,  but  it  is  not  so 

In-law,  though  solenmized  under  pepal  in  some  States.    Such  a  marriage  oel^ 
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*  597  ried  man,  a  citizen  of  one  of  our  *  States,  journeyed 
into  a  Mormon  territory,  and  there  married  again,  he 
certainly  would  not  be  held  on  his  return  to  be  the  lawful 
husband  of  two  wives.  And  it  may  be,  at  least,  conjectured, 
that  if  a  Mormon  came  into  Massachusetts  or  New  York  with 
half  a  dozen  wives,  he  would  not  be  held  there  to  be  the 
lawful  husband  of  all  of  them,  (z) 

The  fact  that  the  parties  went  abroad  for  the  purpose  of 
contracting  a  marriage  there,  which  would  be  illegal  at  home^ 
ought,  it  might  seem,  to  destroy  the  validity  of  the  marriage 
at  home.  But  the  contrary  doctrine  appears  to  have  been 
held,  and  to  be  established  in  England  and  in  tliis  coun« 
try.  (a)  There  must,  however,  be  some  limit  to  this.  The 
common  case  of  Gretna  Green  marriages  only  shows  that 
persons  may  be  married  in  Scotland,  and  then  regarded  in 
England  as  husband  and  wife,  who  could  not  have  been  mar- 
ried in  that  way  in  England.    At  least  we  are  not  aware  of 

brated  here  would  be  held  ralid  In  any  The  rule  is,  that  for  eivS  disabilitiei, 

other  State,  and  the  parties  entitled  to  such  as  prior  marriage,  idiocy,  and  the 

the  benefits  of-  the  matrimonial  con-  like,  the  marriage  may  be  declared 

tract."    And  Mr.  Justice  Stortft  after  either  be/on  or  after  the  death  of  the 

quoting  this  languacre,  says :  "Indeed,  parties,  or  either  of  them,  to  have  been 

in  the  diversity  of  religious  opinions  in  roid   from   the    beginning ;     but   for 

Christian  countries,  a  large  space  must  canonical  disabilities,  only  during  the 

be  allowed  for  interpretation,  as  to  re-  lives  of  both ;  and  canonical  disabilities 

ligious  duties,  rights,  and  solemnities,  are  said  to  be  consanguinity,  affinity, 

In  the  Catholic  countries  of  continental  and, certain  corporal  infirmities.    See 

Europe,  there  are  many  prohibitions  Elliott  v.  Gurr,  2  Phill.  16 ;  Gatbings  v. 

of  marriage,  which  are  connected  with  Williams,  6  Ired.  487.    The  Statute  of 

religious  canons  and   establishments,  6  Wm.  IV.  ch.  54,  makes  some  of  these 

and  in  most  countries  there  are  some  marriages  absolutely  void, 

positive    or    customary   prohibitions,  («)  It  might  be  a  different  question, 

which  involve  peculiarities  of  religious  whether  his  children  by  all  his  wives, 

opinion  or  of  conscientious  doubt.    It  who  were  eqtuJly  his  wives,  were  all, 

would  be  most  inconvenient  to  hold  idl  or  were  any  of  them  legitimate.    In 

marriages  celebrated  elsewhere  void  Wall  p.  Williamson,  8    Ala.  48,  tlie 

which  are  not  in  scrupulous  accordance  court    say :  "  A   parallel    case    to   a 

with  the  local  institutions  of  a  par*  Turkish  or  other  marriage  in  an  infidel 

ticular    country."    Confl.    of    Laws,  country,  wiU  probably  be  found  among 

{  116.    It  is  to  be  remembered  that  all  our  savage  tribes ;  but  can  it  be 

even  incestuous  marriages  are  not  void  possible  that  the  children  must  be  il- 

at  common  law,  but  only  voidable;  legitimate  if  bom  of  the  second  or 

and  voidable  only  during  the  lives  of  other  succeeding  wife  ?  "    And  in  ref- 

both  parties;  for,  after  the  death  of  erence  to  the  case  put  in  the  text, 

either,  they  are  valid,  as  to  the  legiti-  Baffin,  C.  J.,  says,  in  Williams  v.  Gates, 

macy  of  the  children,  and  it  would  6  Ired.  686,  541,  cited  anle^  p.  594, 

seem  all  other  purposes.    See  1  Bl.  n.  [v) :  *'  If  a  Turk  with  two  wives 

Com.  484,  485,  and  2  Inst.  614.    See  were   to   come   here,  we  would   ad- 

also  Bonham  i;.  Badgley,  2  Gilman,  \ninister  to  them  the  justice  due  to  the 

622 ;  Sutton  v,  Warren,  10  Met.  453 ;  relations  contracted  by  them  at  liome*'* 

Bay  V.  Sherwood,  1  Curteis,  198,  199.  (a)  See  oate,  p.  698,  n.  (v). 
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any  English  case  recognizing  the  validity  of  a  mar- 
riage contracted  abroad  between  *  English  subjects  *  598 
who  could  not,  in  any  way,  become  legally  husband 
and  wife  by  any  marriage  contracted  in  England;  and  qnite 
recently  it  has  been  held  in  England,  that  the  marriage  of 
an  Englishman  to  the  sister  of  his  deceased  wife,  both  par- 
ties being  domicUed  in  Enghmd,  would  be  unlawful  in  that 
country,  and  therefore  invalid,  although  performed  in  Den- 
mark, where  such  a  marriage  is  allowed ;  and  the  children  of 
the  marriage  were  held  to  be  illegitunate  on  the  ground  that 
the  Statute  of  5  &  6  William  lY.  ch.  64,  declares  all  mar- 
riages within  the  prohibited  degrees  to  be  absolutely  null 
and  void,  and  that  the  lex  loei  did  not  apply  to  a  contract 
prohibited  by  the  positive  law  of  the  country  of  which  both 
parties  were  subjects.  (&)  In  Massachusetts  the  cases  go 
somewhat  further,  but  expressly  except  those  foreign  max- 
riages  ''which  would  tend  to  outrage  the  pHnciples  and 
feelings  of  aU  civilized  nations."  (c)  It  may,  however,  be 
remarked,  that  while  the  converse  of  this  rule  is  also  true, 
and  a  marriage  which  is  void  where  contracted  is  valid  no- 
where, ((2)  there  must  also  be  some  exceptions  to  this 
rule ;  as  if  two  Americans  intermarried  in  China,  where  the 
marriage  was  celebrated  in  presence  of  an  American  chap- 
lain, according  to  the  American  forms.  If  such  a  marriage 
were  perfectly  void  in  China,  it  would  nevertheless  be  held 
certainly  valid  here,  {e)    An  interesting  and  instructive  case 

(6)  Brook  V.  Brook,  before  Stwxri,  because  such  a  marriage   might   be 

y.  C,  and   Crtuwell,  J.,  27  Iaw  J.  roid  bj  the  laws  of  France,  as  perhaps 

Ch.  400,  22  Law  Reporter,  216.  it  was,  if  solemnised  hy  a  Protestant 

(c)  Medway  v.  Needham,  16  Mass.  priest,  whom  they  do  not  acknowledge, 
167.  or  if  in  any  way  clandestine,  or  with- 

(d)  M'Culloch  V,  M'Culloch,  Ferg.  out  consent;  and  that,  therefore,  it 
BiTorce  Cases,  267 ;  Dalrymple  v.  Did-  should  be  set  aside  bj  a  court  in  £ng- 
rymple,  2  Uagg.  Consist.  R.  64 ;  Kent  land,  upon  account  of  its  being  roid  by 
r.  Burgess,  11  oim.  861 ;  Scrimshire  v.  the  law  of  France)  No."  And  on  p. 
Scrimshire,  2  Hagg.  Consist.  R.  896.  482,  he  says:  "And  here  I  must  ob- 

(e)  Ruding  v.  Smith,  2  Hagg.  Con-  serre,  that  I  do  not  mean  that  every 
sist.  R.  871 ;  Kent  o.  Burgess,  11  Sim.  domicil  is  to  give  a  jurisdiction  to 
861 ;  ThA  King  o.  Brampton,  10  East,  a  foreign  country,  so  that  the  laws  of 
282 ;  Newbury  o.  Brtmswidc,  2  Vt.  that  country  are  necessarily  to  obtain 
161.  In  Harford  v,  Morris,  2  Hagg.  and  attach  upon  a  marriage  solemnized 
Consist.  R.  480,  Sir  Gemye  Hay  says :  there ;  for  wnat  would  become  of  our 
"Will  anybody  say,  that  before  the  factories  abroad,  m  Leghorn  or  else- 
act,  a  marriage  solemnised  by  persons  *  where,  where  the  marriage  is  only  by 

Kins  over  to  Calais,  or  iiappening  to    the  law  of  England,  and  might  be  void 
there,  was  Toid  hn  this  oountiy,    by  the  law  of  that  conntfy  )    Nothing 
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has  recently  been  decided  in  Massachusetts,  involv- 
*  599  ing  many  of  the  most  *  important  principles  and  ques* 

tions  belonging  to  the  subject  of  foreign  marriage  and 
legitimation.  (/)  And  in  a  late  case  in  England,  it  has 
been  held  that  a  marriage  contracted  in  a  country  where 
polygamy  is  lawful,  between  parties  professing  a  faith  which 
permits  polygamy,  is  not  a  marriage  as  understood  in  Chris- 
tendom, and  will  not  be  recognized  in  the  English  Matrimo- 
nial Court  as  a  valid  marriage.  (^)  The  question  arose  in  a 
suit  for  divorce  from  a  Mormon  marriage* 

It  is  also  the  general  rule,  both  in  England  and  in  this  coun- 
try, that  the  incidents  of  marriage,  and  contracts  in  relation 
to  marriage,  as  settlements  of  property  and  the  like,  are  to 
be  construed  by  the  law  of  the  place  where  these  were 
made  ;  for  any  different  construction  cannot  be  supposed  to 
carry  into  effect  the  intentions  and  agreements  of  the  par- 
ties,  or  to  deal  with  them  justly.  (^)  This  being  the  reason 
of  the  rule,  it  cannot  apply  to  the  construction  of  settle- 
ments and  the  Uke,  where  the  parties  are  married  while  ac- 
cidentally or  transiently  absent  from  their  homes,  without 
actual  or  intended  change  of  domicil,  and  make  their  settle- 
ments or  arrangements  there,  at  the  time  of  marriage ;  for 
in  such  cases  the  law  of  the  domicil  should  govern,  and  the 
marriage,  although  actually  foreign,  should  be  regarded  as 
constructively  and  virtually  domestio.  For,  as  a  general 
rule,  the  rights  of  the  parties,  as  springing  from  the  rela- 
tion of  marriage,  must  be  determined  by  the  place  where 
they  then  supposed  themselves,  and  intended  to  be,  domi- 
ciled. (A) 

will  be  admitted  in  this  court  to  afl^t  and  a  marriage  in  that  city  before  the 

each    marriages    so   celebrated,  oTen  United  States  consul,  between  a  ci^ 

where  the  parties  are  domiciled."  ixen  of  Massachusetts  and  a  woman 

if)  Lonng  0.  Thomdike,  6  Alien,  not  domiciled  there,  is  valid. 

267.    The  circumstances  of  this  case  {ff)    Hyde  o.  Hyde,  Law  Rep.  1 

are  not  only  rery  peculiar,  but  too  P.  &  D.  ISO. 

complicated  and  intricate  to  admit  of  (a)  Feaubert  v,  Turst,  Prec  in  Ch. 

a  brief  abstract  or  analysis.    The  law  207, 1  Bro.  P.  C.  88,  Robertson's  App. 

as  to  foreign  marriages  decided  by  this  Cas.  8 ;  Aostruther  v.  Adair,  2  Mylne 

case  is  clearly  stated  in  the  head  note,  &  K.  618 ;  Freemoult  v.  Dedire,  1  P. 

as  follows :  The  dvil  act  of  the  free  Wms.  429 ;   Decouche  v.  Saretter,  8 

city  of  Frankforton-the-Main,  requir-  Johns.  Ch.  190;  Crosby  o.  Berger,  8 

ing  marriages  to  be  solemnized  in  a  Edw.  Ch.  688;    De  Barante  v.  Gott» 

particular  form,  does  not  apply  to  for-  6  Barb.  492. 

eignnt    temporarily  residing    there;  (A)  Le  Breton  v.  Noaehet^  8  Mart 
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In  reapeot  to  the  capacity  of  the  wife  to  contract  with  a 
third  party,  we  are  inclined  to  hold  that  the  law  of  Ae  place 
of  the  contract  determines  this,  as  weU  as  other  ques- 
tions of  capacity,  *  at  least  in  respect  to  personal  con-  *  600 
tracts ;  although,  in  the  absence  of  sufKciently  direct 
adjudication,  and  in  the  conflict  of  opinion  to  be  found  in 
text  writers,  it  is  difficut  to  ascertain  what  the  law  is  on  this 
point.  And  it  must  depend  much  on  the  circumstances.  If 
an  American  wife,  for  instance,  being  only  on  a  brief  visit  in 
some  country  where  she  may  contract,  does  so  on  some  ac- 
cidental occasion,  it  might  be  more  doubtful  whether  the 
contract,  though  valid  where  made,  would  have  any  force  on 
her  return  to  this  country.  But  if  husband  and  wife  go 
abroad,  and  visit  a  country  for  business  purposes,  and  there 
enter  into  business  contracts  obligatory  on  both  by  the  law 
of  that  place,  although  it  might  be  difficult  to  enforce  the 
contract  against  the  wife  in  America,  while  the  husband 
lived,  we  should  think  the  contract  would  be  valid,  and  en- 
forceable here  after  her  husband's  death,  and  perhaps  against 
a  second  husband,  (t) 

There  is  one  peculiar  result  of  marriage,  which  seems  to 
be  an  exception.  In  some  places,  if  the  parents  of  a  child 
,  intermarry  after  his  birth,  this  marriage  legitimates  him. 
In  England  it  does  not ;  and  it  has  been  held  in  England, 
that  such  subsequent  marriage  in  Scotland,  where  it  legiti* 
mates  the  child,  did  not  so  far  legitimate  him  in  England  as 
to  enable  him  to  take  by  inheritance  land  situated  in  Eng- 
land. (/)     The  rule  would  be  otherwise  as  to  personal  prop- 

(La.)  60 ;  Ford  o.  Ford,  14  id.  674 ;  mined  in  snob  case  by  the  law  of  the 

Allen  V,  Allen,  6  Bob.  (La.)  104;  Doe  intended  and  actual  sabseqnent  domi* 

V.  Vardill,  5  B.  &  C.  488.    It  seems  cU.    Le  Breton  v.  Miles,  8  Paige,  261; 

that  parties  cannot,  bj  a  contract  made  Kneeland  p.  Ensley,  Meigs,  620 ;  Lyon 

in  Louisiana,  provide  effectually  that  v.  Knott,  2  Am.  Law  Beg.  604. 

the  rights  of  the  parties  shall  be  deter-  (t)  In  the  absence  of  much  direct 

mined  by  the  previsions  of  a  specified  abjudication,  we  refer  the  reader  to 

foreign  law.    Bourcier  v.  Lanusse,  8  the  following  authorities,  as  beaiing 

Mart.  (La.)  681.    But  though  the  con-  more  or  less  directly  upon  this  ques- 

tract  be  made  in  one  country,  and  it  tion.    Polydore  9.  Prince,  Ware,  402 ; 

refer  to  the  law  of  another,  it  will  be  Drue  o.  Thome,  Aleyn,  72 ;  Thomp- 

valid  and  effectual  if  both  parties  have  son  v.  Ketcham,  8  Johns.  189 ;  Garnier 

agreed  upon  making  that  other  coun-  v.  Poydras,  18  La.  177 ;  Potter  v.  Brown, 

try  their  place  of  residence,  and  do  6  East,  181. 

actually  settle  there.    For,  even  with  (»  Doe  9.  VardiU,  6  B.  *  C.  488, 9 

out  a  contract,  the  rights  of  the  hue-  Bligh,  82. 
band  to  the  wife's  property  are  deter* 
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erty,  the  law  of  the  domicil  of  the  parents  determining  the 
legitimacy  as  to  that.  And  we  think  that  such  a  marriage 
in  Scotland,  supposing  parents  and  child  afterwards  to  come 
to  America  and  be  naturalized  here,  would  be  held  here  to 
make  the  child  an  heir,  as  well  as  to  give  him  all  other  rights 
of  legitimacy,  (i)  We  have,  however,  considered  the  subject 
of  iUegitimate  chUdren  in  our  first  volume. 

The  place  of  marriage  does  not  determine  absolutely  as  to 
the  domicil  acquired  by  marriage.  It  would  be  ob- 
*  601  viously  unreasonable  *  to  permit  the  domicil  of  the 
parties  to  depend  upon  the  mere  place  where  the  mar- 
riage is  celebrated,  while  the  parties  are  perhaps  only  in 
tranntu.  This  question  is  therefore  settled  by  then*  actual 
domicil  at  the  time ;  the  husband's  domicil  is  determined  by 
the  two  elements  of  actual  residence  and  intent,  as  in  other 
cases  ;  whUe  the  wife  acquires  by  marriage  the  domicil  of 
the    husband,  and    changes  it    as  his  changes.  (J)      And 

{h\  Such  teems  rery  certainly  to  be  always  lired.  He  clearly  Urea  in 
the  aoctrine  of  the  greater  number  and  Rhode  Island  ;  her  domicil,  accord- 
most  authoritative  of  the  cirilians.  ing  to  the  maxim,  follows  his;  she. 
See  Story  on  Confl.  of  Laws,  §  98  a  e<  therefore,  in  contemplation  of  law,  is 
uq,  domiciled  there  too ;  so  that  neither  of 

(/)  See  anUt  p.  681,  n.  (6).  But  the  the  parties  can  be  said  to  lipe  in  this  Com- 
wife  ma^,  so  far  as  the  question  of  moii wealth.  It  is  probably  a  juster 
divorce  is  concerned,  hare  a  domicil  view,  to  consider  that  the  maxim  is 
distinct  from  that  of  the  husband.  In  founded  upon  the  theoretic  identity  of 
Harteau  v.  Harteau,  14  Pick.  181,  person  and  of  interest  between  hus- 
ShaWf  C.  J.,  after  considering  certain  band  and  wife,  as  established  by  law, 
questions  arising  in  the  case  which  and  the  presumption,  that  from  the 
have  no  direct  bearing  upon  this  point,  nature  of  that  relation  the  home  of 
■ays :  **  This  suggests  another  course  the  one  is  that  of  the  other,  and  in- 
of  inquiry,  that  is,  how  far  the  maxim  tended  to  promote,  strengthen,  and  so- 
ls applicable  to  this  case,  that  the  dom-  cure  their  interests  in  this  relation,  aa 
idl  of  the  wife  follows  that  of  the  it  ordinarily  exists,  where  union  and 
husband.  Can  this  maxim  be  true,  harmony  prevail.  But  the  law  will 
in  its  application  to  this  subject,  where  recognize  a  wife  as  having  a  separate 
the  wife  claims  to  act,  and  by  law,  to  existence,  and  separate  interests,  and 
a  certain  extent  and  in  certain  cases,  separate  rights,  in  those  cases  where 
is  allowed  to  act  adversely  to  her  hus-  the  express  object  of  all  proceedings 
band  ?  It  would  oust  the  court  of  its  is  to  show  that  the  relation  itself  ought 
jurisdiction,  in  all  cases  where  the  to  be  dissolved,  or  so  modified  as  to 
husband  should  change  his  domicil  estAblish  separate  interests,  and  espe- 
to  another  State  before  the  suit  is  dally  a  separate  domicil  and  home, 
instituted.  It  is  in  the  power  of  a  bed  and  board  beinff  put,  a  part  for 
husband  to  change  and  fix  his  domi-  the  whole,  as  expressive  of  the  idea  of 
cil  at  his  will,  if  the  maxim  could  home.  Otherwise,  the  parties  in  this 
^PPljf  ^  man  might  go  from  this  respect  would  stand  upon  very  une- 
oounty  to  Providence,  take  a  house,  qual  grounds ;  it  being  m  the  power  of 
live  in  open  adultery,  abandoning  his  a  husband  to  change  his  domicil  at 
wife  altogether ;  and  yet  she  could  not  will,  but  not  in  that  of  the  wife."  Mr. 
libel  for  a  divorce  in  this  State,  where.  Bishop,  in  his  work  on  Marriage  and 
tiU  such  change  of  domicile  they  had  Divorce,  f  780,  after  quoUng  from  the 
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in  fiucli  cs»e  the  wife's  rights  hi  and  to  the  *  property  *  002 
of  the  husband,  or  her  own,  would  be  determined  by 
libe  law  of  that  domicil,  so  far  at  least  as  relates  to  the  per- 
sonal property  of  both,  and  the  real  property  of  the  hus« 
band.  If  the  wife  had  real  property  in  the  country  of  her 
own  domidl,  hers  and  her  husband's  ri^ts  in  respect  to  it 
might  now  be  governed  by  the  lex  loei  ret  mtct. 


BEcmoN  vra. 

OF  FOBEIGK  DIV0B0E8. 

The  relation  of  the  law  of  place  to  the  subject  of  divorce 
presents  questions  of  much  difficulty.  And  although  many 
cases  involving  some  of  these  questions,  have  been  di^cided 
after  very  fuU  consideration,  both  in  England  and  in  this 
countiy,  some  topics  remain,  in  relation  to  which  there  ex- 
ists  at  present  much  uncertainty. 

The  law  of  divorce  differs  greatly  in  different  countries, 
because  marriage  itself  is  viewed  under  so  great  a  diversity 
of  aspect.  The  Catholic  Church  regards  it  as  a  sacrament, 
over  which  the  civil  law  and  civil  tribunals  have  no  power 
whatever,  and  which  can  only  be  dissolved  by  the  supreme 
spiritual  power  of  the  Church.  Protestants  deny  it  to  be  a 
sacrament.  They  regard  it  as  a  civil  contract,  of  a  religious 
character  it  may  be,  and  therefore  properly  associated  with 
religious  ceremonies ;  but  wholly  within  the  power  of  the 

preoeding  case,  says :  "  And  the  doo-  preponderance  of  American  authoritr, 

trine  that,  for  purposes  of  divorce,  the  as  well  as  weight  of  argument,  is  greatly 

wife  may  have  a  demicil  separate  from  the  other  way."    See  ftirther,  on  this 

her  hnshand,  is  well  estabhthed  in  the  qnestioni  Irby  v.  Willson,  1  DeT.  & 

American  tribunals,  although  some  of  Bat.  Eq.  668,  682 ;   Fraiy  v.  Frary, 

the  authorities  would  seem  to   take  10  N.  H.  61 ;    Harding  v.  Alden,  9 

the  distinction  (it  is  submitted  without  Greenl.   140 ;    Sawtell  o.  Sawtell,  17 

Btoptr  foundation),  that  a  wife  cannot  Conn.  2B4 ;  Brett  v,  Brett,  6  Met.  288 ; 

iote   ker   domicil   by   the   husband's  T<rien  v.  Tolen,  2  Blackl  407 ;  Jackson 

dumge  of  residence  after  the  offence  is  v.  Jackson,  1  Johns.  425 ;  Maguire  v. 

committed,  yet  cannot  on  the  other  Mafruire,  7  Dana,  181 ;    Pawling   v. 

hand  acquire  a  new  one.    Indeed  It  Willson,  18  Jolms.  192,  206.    If  the 

has  been  distinctly  laid   down,  that  husbuid and  wifehaTe  been  separated 

4he  wile  cannot,  by  a  reraoral  of  her  by  a  judicial  decree,  and  are  living 

tiabitation  after  the  commission  of  the  separate,  the  domictl  of  the  wile  is 

oflbaoe,  acquire  a  new  jsrisdiction  in  independent  of  that  of  the  husband, 

whioh  to  proeecvte  her  daim  for  di-  Williams  v.  Dormer,  2  Robb,  £oc.  H. 

▼one,  though  it  la  betterwl  tbatJ  the  606,  9£ng.  Lw  4  JBq.  690. 
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'ciyil  authority.  But  England,  which  was  Catholic  while  it^ 
common  law  was  in  course  of  formation,  had  no  means  pro- 
vided for  effecting  divorce  after  it  became  Protestant ;  and 
in  that  country,  complete  divorce  a  vinculo^  was  effected 
only  by  parliament,  until  tlie  statute  of  20  and  21  Vict.  ch« 
65,  constituted  a  special  court  for  the  trial  of  such  questions, 
"^dth  full  power  to  decree  a  dissolution  of  the  marriage.  We 
suppose  that  in  all  Protestant  countries  judicial  tribunals 
may  grant  divorces  a  vinculo.  In  the  States  of  this  Union, 
divorce  is  granted  by  the  tribunals,  for  reasons  which 
*  60S  *  are  defined  by  statute.  In  some  States  these  causes 
are  limited  to  adultery,  and  facts  of  equivalent  char- 
acter ;  and  in  others  are  extremely  liberal,  not  to  say  lax. 
And  in  some  of  the  States  it  is  the  custom  of  the  legislat- 
ures to  grant  divorces  by  private  acts,  and  in  practice  this 
is  sometimes  done  for  very  feeble  reasons,  and  almost  wiUi- 
out  other  reason  than  the  request. 

The  question  must  therefore  be  one  of  much  difficulty 
how  far  a  State  will  recognize  the  vaUdity  of  a  foreign  di- 
vorce, granted,  perhaps,  for  causes  which  the  law  of  the 
tribunal  trying  the  question  would  hold  to  be  wholly  insuf- 
ficient. 

The  general  rule  is  certainly  this.  A  divorce  granted  in  a 
State  in  which  both  parties  had  their  actual  domicil,  and  aUo 
were  married,  is  valid  everywhere,  (m)  Then  it  may  be 
said  that,  generally,  every  State  recognizes  the  validity  of  a 
divorce  granted  where  both  parties  have  their  actual  domi- 
cil, if  granted  according  to  the  law  of  that  place,  (mm)  It 
has  been  very  authoritatively  declared  to  be  the  law  of  Eng- 
land, that  the  tribunals  of  that  country  acknowledge  no  for- 
eign divorce  of  an  English  marriage,  (n)      A  more  careful 

(m)  Story's  Confl.  of  Laws,  §  201 ;  2  ado;  he  returned  to  England  and  mar- 
Kent,  Com.  108.  It  would  not  be  easy  ried  there,  his  first  wife  living ;  he  was 
to  find  this  rule  established  by  distinct  indicted  for  bigamy,  convicted,  and 
adjudications,  for  the  reason  that  it  is  sentenced  to  transportation.  Lord 
too  well  settled  to  be  questioned.  Brougham,   in   deciding    McCarthy   v. 

(mm)  SUndridge  v.  Standridge,  81  Decaix,  2  Rues.  &  M.  614,  619,  oom- 

Ga.  228.  ments  upon  Lolley's  case,  and  upon 

(a)  In  Lolley's  case,  Russ.  ft  Ry.  Cr.  Lord   Etdon's  remarks    upon   it,  and 

Cases,  287,  Enfflish  subjects  were  mar-  says :  "  I  find,  from  the  note  of  wiiat 

ried  in  England ;  the  husband  went  to  feU  iW>m  Lord  Eldon  on  the  present 

Scotland ;  there  he  was  divorced  a  viw  appeal,  that  his  lordship  labored  mider 
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consideration  of  the  cases  would,  *  however,  lead  to  *  604 
the  conclusion,  that  the  established  rule  in  England 

contiderable  misapprehension  as  to  the  minster  Hall  at  this  day.  It  has  been 
facts  in  Lolley 's  case ;  he  is  represented  uniformly  recognized  since ;  and  in  par- 
as saying  he  wiU  not  admit  that  it  is  ticular  it  was  repeatedly  made  the  sub- 
tbe  settled  law»  and  that  therefore  he  ject  of  discnssion,  before  Lord  Eldon 
will  not  decide,  whether  the  marriage  himself,  in  the  two  appeals  of  Tovey  v. 
was  or  not  prematurely  determined  by  Lindsey,  1  Dow,  117, 181,  in  the  House 
the  Danish  divorce.  His  words  are,  of  Lords,  when  I  furnished  his  lordship 
'  I  will  not  without  other  assistance  with  a  note  of  Lolley's  case,  which  he 
take  upon  myself  to  do  so.'  Now,  if  it  followed  in  disposing  of  both  those  ap- 
has  not  validly  and  by  the  highest  au-  peals,  so  far  as  it  affected  them.  That 
thorities  in  Westminster  Hall  been  case  then  settled  that  no  foreign  pro- 
holden,  that  a  foreign  divorce  cannot  ceeding  in  the  nature  of  a  divorce  in  an 
dissolve  an  English  marriage,  then  ecclesiastical  court  could  effectually 
nothing  whatever  has  been  established,  dissolve  an  English  marriage."  But 
For  what  was  LoUey's  case  1  It  was  a  in  Conway  v.  Beazley,  8  Hagg.  Ecc  B. 
case  the  strongest  possible  in  favor  of  689,  648,  Dr.  LMshington  says :  "  Cases 
the  doctrine  contended  for.  It  was  not  have  been  cited  in  which  it  is  alleged, 
a  question  of  civil  right,  but  of  felony,  that  a  final  decision  has  been  pro- 
Lolley  had  bona  Jide,  and  in  a  confident  nounced  by  yery  high  authority  upon 
belief,  founded  on  the  authority  of  the  the  operation  of  a  Scotch  divorce  on  an 
Scotch  lawyers,  that  the  Scotch  divorce  English  marriage ;  that  it  has  been  de- 
had  effectually  dissolved  his  prior  termined  that  a  marriage  celebrated  in 
English  marriage,  intermarried  in  Eng-  England  cannot  be  dissolved  by  the 
land,  living  his  first  wife.  He  was  tri^  sentence  of  a  Scotch  tribunal ;  that  the 
at  Lancaster  for  bigamy,  and  found  contract  remains  forever  indissoluble, 
guilty ;  but  the  point  was  reserved,  and  The  authorities  principally  relied  upon 
was  afterwards  argued  before  all  the  for  establishing  that  position  are  the 
most  learned  Judges  of  the  day,  who,  af-  decisions  of  the  twelve  judges  in  Loi- 
ter hearing  the  case  fHilly  and  thoroughly  ley's  case,  and  the  decision  of  the  pre- 
discussed,  first  at  Westminster  Hail,  sent  Lord  Chancellor  on  a  very  recent 
and  then  at  Sergeant's  Inn,  gave  a  clear  occasion.  If  those  authorities  sustained 
and  unanimous  opinion,  that  no  divorce  to  its  full  extent  the  doctrine  Con- 
or proceeding  in  the  nature  of  divorce  tended  for,  the  court  would  feel  im- 
in  any  foreign  country,  Scotland  in-  plicitly  bound  to  adopt  it ;  but  I  must 
eluded,  could  dissolve  a  marriage  con-  consider  whether  in  LoUey's  case  it 
tracted  in  England ;  and  they  sentenced  was  the  intention  of  those  very  learned 
LoUey  to  seven  years'  transportation,  persons  to  decide  a  principle  of  univer- 
And  he  was  accordingly  sent  to  the  sal  operation,  absolutely  and  without 
hulks  for  one  or  two  years ;  though  in  reference  to  circumstances,  or  whether 
mercy  the  residue  of  his  sentence  was  they  must  not  almost  of  necessity  be 
ultimately  remitted.  I  take  leave  to  presumed  to  have  confined  themselves 
say,  he  ought  not  to  have  gone  to  the  to  the  particular  circumstances  that 
hulks  at  all,  because  he  had  acted  bona  were  then  under  their  consideration. 
Jide,  though  this  did  not  prevent  his  LoUey's  case  is  very  brieflv  reported, 
conviction  Arora  being  legal.  But  he  none  of  the  authorities  cited  on  the  one 
was  sent  notwithstanding,  as  if  to  show  side  or  on  the  other  are  referred  to,  nor 
clearly  that  the  judges  were  confident  are  the  opinions  of  the  learned  judges 
of  the  law  they  had  laid  down ;  so  that  given  at  any  length ;  all  that  we  have 
never  was  there  a  greater  mistake  than  is  the  decision.  It  is  much  to  be  re- 
to  suppose  that  the  remission  argued  gretted  that  some  more  extended  re- 
the  least  doubt  on  the  part  of  the  judges,  ports  of  the  very  learned  arguments 
Even  if  the  punishment  had  been  en-  which  I  well  remember  were  urged 
tirely  remitted,  the  remission  would  upon  that  occasion,  and  the  multitude 
have  been  on  the  ground  that  there  of  authorities  quoted,  have  not  been 
had  been  no  criminal  intent,  though  communicated  to  the  profession  and  to 
that  had  been  done  which  the  law  de-  the  public.  In  that  case  the  indict- 
clares  to  be  felony.  I  hold  it  to  be  per-  ment  stated,  that  on  the  18th  of  July, 
fectly  clear,  therefore,  that  LoUey's  LoUey  was  married  at  Liverpool  to 
case  stands  as  the  settled  law  of  West-  Ann  Levaia,  and  afterwards  to  Helm 
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goes  no  further,  than  that  an  English  marriage  cannot 

*  605  *  be  terminated  by  a  foreign  divorce,  unless  both  par- 

ties are  actually  domiciled  in  the  country  where  the 
divorce  takes  place.  All  the  courts  in  this  country,  and  all 
our  legislatures,  do  not  go  so  far  as  this ;  for  some  hold  and 
practice  upon  the  rule,  that  if  the  parties,  or  indeed  if  only 
the  party  seeking  the  divorce,  is  within  the  jurisdiction  of 
the  court  by  a  present  domicil,  it  is  enoi^h,  without  asking 
whether  the  party  came  there  merely  for  the  purpose  of  ob- 
taining the  divorce,  (o) 

Hunter,  his  former  wife  being  ^en  Indeed  It  miglit  fat^e  eel  tills  faniMir- 
liTing.  It  was  proved  that  both  mar-  tant  matter  at  rest,  bat  I  am  not  aware 
riages  were  duly  solemnised  at  Lirer-  that  that  point  has  ever  been  distinctly 
pool,  that  the  first  wife  was  alive  a  week  raised,  and  I  think  I  maj  say  with  oer- 
before  the  assizes,  and  that  the  second  tainty  that  it  never  lias  received  any  ex- 
wife  agreed  to  marry  the  prisoner  if  Yie  press  decision." 
oonld  obtain  a  divorce.  The  jury  did  (o)  There  li  bat  little  uniformity 
not  find  tliat  any  fraud  had  b€«n  com-  among  our  different  States,  eitlier  as  to 
mitted,  but  there  does  not  appear  to  statutory  provisions  on  this  subject,  or 
have  been  any  discussion  upon  the  very  the  principles  belonging  to  it  as  settled 
important  question  of  domicil.  A  case  by  abjudication,  or  tho  application  of 
in  which  all  the  parties  are  domiciled  these  principles  to  cases,  or  in  the  prse- 
in  England,  and  resort  is  had  to  Scot-  tice  and  usage  of  legislatures  in  relation 
land  (with  which  neither  of  them  have  to  legislative  divorces.  Mr.  Bitkep, 
any  connection)  for  no  other  purpose  from  a  very  full  consideration  of  the 
than  to  obtain  a  divorce  a  vimeulOf  may  American  cases,  deduces  the  following 
possibly  be  decided  on  principles  which  rules :  "  1.  The  tribunals  of  a  country 
would  not  altogether  apply  to  a  case  have  no  jurisdiction  over  a  cause  of 
differently  circumstanccKl ;  as  where,  divorce,  wherever  the  ofl'enoe  may  have 
prior  to  the  cause  arising  on  account  occurred,  if  neither  of  the  parties  has 
of  which  a  divorce  was  sought,  the  an  actual  bona  fidt  domicil  within  its 
parties  had  been  hona  fide  domiciled  in  territory.  Nor  is  this  proposition  at 
Scotland.  Unless  I  am  tatisfled  that  all  modified  by  the  fact,  that  one  or 
every  view  of  this  question  had  been  both  of  them  may  be  temporarily  re- 
taken, the  court  cannot,  fh>m  tlie  case  siding  within  reach  of  the  process  of 
referred  to,  assume  it  to  have  been  es-  tlie  court,  or  that  the  defenduit  appears 
tablished  as  a  universal  rule,  that  a  and  submits  to  the  suit  This  is  the 
marriage  had  in  England,  and  originally  firmly  established  doctrine  both  in  Eng- 
valid  by  the  law  of  England,  cannot  land  and  America."  As  authorities  for 
under  any  possible  circumstances  be  this  rule  he  cites  Conway  v.  Beacley, 
dissolved  by  the  decree  of  a  foreign  8  Hagg.  Ecd.  R.  681 ;  Rex  r.  Lolley, 
court.  Before  I  could  give  my  assent  Russ.  k  Ry .  Cr.  Cas.  287 ;  Sugden  ». 
to  such  a  doctrine  (not  meaning  to  deny  Lolley,  2  Clark  k  F.  667,  n. ;  Fellows 
that  it  may  be  true),  I  must  have  a  de-  v.  Fellows,  8  N.  H.  160;  Hanover  v. 
cision  after  argument  upon  such  a  case  Turner,  14  Mass.  227 ;  Barber  v.  Root, 
as  I  will  now  suppose,  namely,  a  mar-  10  Mass.  200 ;  Pawling  v.  Bird,  18 
riage  in  England, — tlie  parties  resortmg  Johns.  192;  Jackson  v.  Jackson,  1 
to  a  foreign  country,  becoming  actually  Johns.  424 ;  Bradshaw  v.  Heath,  18 
6ofMi^J<0  domiciled  in  that  country,  and  Wend.  407;  Maguire  v.  Maguire,  7 
then  separated  by  a  sentence  of  divorce  Dana,  181 ;  Tolen  '-.  Tolen,  2  Blackf. 
pronounced  by  the  competent  tribunal  407 ;  Freeman  ».  Freeman,  8  West, 
of  that  country.  If  a  case  of  tliat  de-  Law  Jour.  476 ;  White  v.  White,  6  K. 
scription  had  occurred,  and  had  re-  H.  476.  ^- "  2.  To  entitle  the  court  to 
ceived  the  decision  of  the  twelve  take  jurisdiction,  however,  it  is  suf- 
judges,  or  the  other  high  authority  to  ficient  that  one  of  the  parties  be  domi- 
whkh  allusion  bad  been  made,  then  oiled  in  the  country ;  it  is  not 
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In  this  country,  the  law  on  this  subject  is  regulated  yeij 
generally  by  statutes;  and  those  differ  very  much, 
and  are  still  subject  *  to  not  unfrequent  change.  In  *  606 
the  absence  of  statutory  provision,  we  should  incline 
to  think,  that  the  courts  would  generally  hold  a  divorce 
which  was  valid  where  granted,  and  was  obtained  in  good 
faiths  valid  everywhere.  Perhaps  it  may  be  said,  that  the 
tendency  of  American  law  is  towards  a  recognition  of  a  di- 
vorce obtained  in  another  State,  for  causes  which  would  be 
sufficient  ground  for  divorce  in  the  State  whose  tribunal 
tries  the  question,  but  not  otherwise.  For  the  courts  of 
each  State  go  behind  a  cause  of  divorce  in  another  State, 
so  far  as  to  inquire  into  the  sufficiency  of  the  cause ;  but  not 
so  far  as  to  deny  the  existence  of  the  cause,  if  ascertained  by 
a  competent  tribunal,  on  a  regularly  conducted  trial,  (oo) 

In  many  of  our  States  a  woman  divorced  for  her  adul- 
tery  cannot  many  again  whilst  her  husband  Uves,  But  it  is 
also  provided  that  she  may  marry,  with  leave  of  the  court ; 
and  it  has  been  said  that  she  may  have  this  leave  on  proof 
of  good  conduct  since  the  divorce,  and  in  the  absence  of  any 
especial  objection  to  her  marrying.  (<>p) 

that  both  should  be,  nor  that  the  dta-  the  delictum  occurred,  have  alone  the 
tioD,  when  the  domiciled  party  ie  plain-  juriidiction."  Ih.  support  of  the  New 
tiff,  should  be  served  personally  upon  Hampshire  and  Pennsylvania  rule,  he 
the  defendant,  if  such  personal  service  cites  Clark  v.  Clark,  8  N.  H.  21 ;  Frary 
cannot  be  made-"  Harteau  v.  Harteau,  v.  Frary,  10  id.  61 ;  Smitli  v.  Smith,  12 
14  Pick.  181;  Harding  v,  Alden,  9  id.  80;  Greenlaw  v.  Greenlaw,  id.  200 ; 
Greenl.  140;  Mansfield  v.  Mclnty re,  10  Batchelder  r.  Batchelder,  14  id.  880; 
Ohio,  27;  Toien  v.  Tolen,  2  Blackf.  Dorsey  v,  Dorsey,  7  WatU,  849;  Hoi- 
407;  Hull  V.  Hull,  2  Strobh.  Eq.  174.  lister  v.  HoUister,  6  Penn.  St.  449.— 
—  "  8.  The  place  where  the  offence  was  "  6.  It  is  immaterial  to  this  question  of 
committed,  whether  in  the  country  in  jurisdiction,  in  what  country,  or  under 
which  the  suit  is  brought,  or  a  foreign  wliat  system  of  divorce  laws  the  mar- 
country,  is  quite  immaterial.  This  is  riage  was  contracted. — 6.  The  view 
the  universal  doctrine ;  it  is  the  same  we  have  taken  is  in  no  way  controlled 
in  the  English,  Scotch,  and  American  by  that  provision  in  the  United  States 
courts,  and  there  Is  no  conflict  upon  the  Constitution  which  prohibits  the  States 
point.  —  4.  The  domicil  of  the  parties,  from  passing  laws  impairing  the  obU- 
at  the  time  the  offence  was  committed,  eation  of  contracts."  See  Bishop  on 
is  of  no  consequence ;  the  Jurisdiction  Marriage  and  Divorce,  §  721  s(  teq, 
depends  upon  their  domicil  at  the  time  (oo)  See  on  this  subject,  Hood  v. 
the  prooeediuK  is  Instituted,  and  judg-  Hood,  11  Allen,  196 ;  Kirrigan  v.  Kir- 
ment  rendered.  A  contrary  doctrine  rigan,  2  M'Carter,  146 ;  Weatberbet 
has  been  maintained  in  New  Hampshire  v.  Weatherbee,  20  Wis.  490;  Winship 
and  Pennsylvania,  in  which  States  it  is  v.  Winship,  1  Green,  107. 
kdd^  that  the  tribunals  of  the  country  in  iop)  Cochrane,  petitioner,  10  AUel^ 
which  the  parties  were  domiciled  wbea  27o. 
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The  principle,  that  questions  which  have  been  distincdj 
settled  by  litigation  shall  not  be  again  litigated,  has  been  in 
many  cases  extended  to  foreign  judgments ;  and,  although 
the  whole  law  on  this  subject  is  not  perhaps  definitely  set- 
tled, ( jo)  it  may  be  considered  as  the  rule,  both  in  England 
and  in  this  country,  that  a  question  settled  abroad,  by  courts 
of  competent  jurisdiction,  beti/reen  actual  parties,  after  trial, 
will  not  be  opened  at  home.  ( j^)  It  will  be  presumed,  that 
all  the  defences  which  the  losing  party  has,  were  made,  and 
were  insufficient.  But  it  may  be  said,  that  the  foreign  judg- 
ment will  not  be  entitled  to  this  respect,  when  it  appears 
that  the  foreign  law,  or  foreign  process  on  which  the  foreign 
judgment    rested,   conflicts   with    reason    and   justice ;  (r) 

or  that  the  foreign  court,  in  deciding  a  question 
•  607  depending  *  more  or  less  upon  the  law  of  that  other 

country  in  which  the  foreign  judgment  comes  under 
consideration,  is  found  to  have  mistaken  the  law  of  that 
country.  («)  And  it  is  obviously  essential  to  the  application 
of  the  general  rule,  that  the  foreign  judgment  be  definite, 
exact,  final,  and  conclusive,  in  the  court  and  country  in 
which  it  was  rendered,  (f)  Nor  can  it  be  necessary  to  say, 
that  if  the  foreign  judgment  can  be  shown  to  have  been  ob- 
tained by,  or  to  be  founded  upon  fraud,  it  can  have  no  force. 

On  the  general  ground  stated  above,  a  collection  by  a 
foreign  attachment  or  trustee  process,  in  a  foreign  country,  is 
a  bar.  (u)    So  the  pendency  of  a  foreign  attachment  or  trus- 

ip)  Smith  V.  Nioollfl,  7  Scott,  147,  290 ;  Reynolds  v.  Fenton,  8  C.  D.  1S7 ; 

167.  Cowan  v.  Brmidwood.  12  Scott»  N.  R. 

iq)  Henderson  v.  Henderson,  6  Q.  B.  188;  Ferguson  v.  Mahon,  11  A.  &  E. 

288 ;   Smith  v.  Lewis,  8  Johns.  157 ;  179 ;  Alivon  v.  FomiTal,  1  Cromp.  M. 

Emory  v.  Oreenough,  8  Dall.  869, 872,  n.  &  R.  277. 

In  Burrows  v.  Jemino,  Stra.  788,  a  for*  (t)  Novelli  v.  Roesi,  2  B.  ft  Ad.  767. 

•ign  decree  avoiding  the  acceptance  of  (t)  Sadler  v.  Robins,  1  Camp.  258; 

a  bill  of  exchange,  was  held  good.  Maule  v.  Murray,  7  T.  R.  470. 

(r)  Henderson  v.  Henderson,  6  Q.  B.  {u)  Holmes  v.  Remsen,  4  Johns.  Ch. 

288,298    Vallee  o.  Dumergue,  4  Exch.  460, 20Johns.  229  ;M'Damel  p.  Hughes, 
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the  process  in  a  foreign  countay  may  be  pleaded  in 
abatement,  (t;)    But  the  *  pendency  of  a  suit  in  a  *  608 
foreign  country,  which  began  by  process  against  the 
person,  has  not  the  same  force  with  a  foreign  attachment ; 
and  will  not  abate  a  suit  at  home,  before  the  foreign  suit  is 
earned  to  judgment,  {w^    And  an  action  brought  in  this 

8  East,  867 ;  Pbilips  v.  Hanter,  2  H.  Bl.  fendant  was  discharged  and  acquitted 
402.  In  Hull  n  Blake,  18  Mass.  168,  of  the  said  sum  of  £60.  Hdd,  upon 
in  an  action  by  the  indorsee  of  a  prom-  demurrer,  that  the  plea  was  sufficient, 
issory  note  against  the  maker,  the  and  a  good  defence  pro  tanto.  See  also 
defendant  pleaded  in  bar  a  judgment  the  reporter's  learned  note  to  Andrews 
rendered  against  him  by  a  county  v.  Heriot,  4  Cowen,  621 ;  Bank  of  North 
court  in  the  State  of  Georgia,  having  America  v.  Wheeler,  28  Conn.  488. 
jurisdiction  of  the  cause,  as  the  gar>  (p)  Embree  v.  Hanna,  6  Johns.  101. 
nishee  or  trustee  of  the  promisee,  the  In  this  case  the  defendant  pleaded  a 
defendant  having  in  the  said  cause  dis-  foreign  attachment  pending  in  Mary- 
closed  the  said  note ;  the  action,  in  land  for  the  same  demand.  And  Kent, 
which  said  judgment  was  rendered,  C.  J.,  said :  "  If  the  defendant  would 
having  been  commenced  aAer  the  act-  have  been  protected  under  a  recovery 
ual  indorsement  of  the  note  to  the  had  by  virtue  of  the  attachment,  and 
present  plaintiff;  and  the  plea  was  could  have  pleaded  such  recovery  in 
hdden  to  be  a  good  bar.  And  see  bar,  the  same  principle  will  support  a 
Gould  p.  Webb,  4  Ellis  &  B.  988,  80  plea  in  abatement  of  an  attachment 
Eng.  L.  &  £q.  881,  which  was  an  ac-  pending,  and  commenced  prior  to  the 
tion  of  assumpsit  to  recover  damages  present  suit.  The  attachment  of  the 
for  the  breach  of  a  special  contract,  debt  in  the  hands  of  the  defendant 
made  by  defendant  to  pay  plaintiff  a  fixed  it  there,  in  favor  of  the  attaching 
certain  salary  as  European  correspond-  creditors ;  the  defendant  could  not 
ent  of  a  newspaper  called  the  **  New  afterwards  lawAiUy  pay  it  over  te  the 
York  Courier  and  Enquirer."  The  plaintiff.  The  attaching  creditors  ac- 
declaration  also  contained  the  common  quired  a  lien  upon  the  debt,  binding 
counts.  The  defendant,  among  other  upon  the  defendant;  and  which  the 
things,  pleaded  as  to  £60,  part  of  tlie  courts  of  all  other  governments,  if  they 
plaintiff  s  denumd  in  the  money  counts,  recognize  such  pnxseedings  at  all,  can 
that  an  action  had  been  brought  against  not  fail  to  regard.  Qiti  prior  eH  tim^ 
the  plaintiff  in  the  Supreme  Court  of  por^  ftotior  ettjm.  In  Brook  v.  Smith, 
New  York,  for  a  sum  exceeding  JSdO;  1  Salk.  280,  Lord  HoU  held,  that  a 
that  process  duly  issued  out  of  said  foreign  attachment  before  writ  pur- 
court,  and  executed  on  the  defendant,  chased  in  the  suit,  was  pleadable  in 
tlie  said  sum  of  X60,  due  and  owing  abatement.  If  we  were  to  disallow  a 
from  defendant  to  plaintiff,  was  at-  plea  in  abatement  of  the  pending  at- 
tached in  defendant's  hands  according  tachment,  the  defendant  would  be  left 
to  the  laws  of  said  State,  to  satisfy  the  without  protection,  and  be  obliged  to 
demand  in  the  action ;  that  judgment  pay  the  money  twice ;  for  we  mar 
was  afterwards  recovered  in  the  said  reasonably  presume,  that  if  the^  pn* 
court,  and  execution  was  issued  to  the  ority  of  the  attachment  in  Maryland 
Sheriff  of  New  York,  whereupon  the  be  ascerteined,  the  courts  in  that  State 
defendant  was  obliged  by  the  laws  of  would  not  suffer  that  proceeding  to  be 
the  State  to  pay,  and  did  pay  over  to  defeated,  by  tlie  subsequent  act  of  the 
tlie  sheriff,  the  value  of  the  said  sum  defendant  going  abroad,  and  subjecting 
of  £60,  deducting  the  necessary  ex-  himself  to  a  suit  and  recovery  here.^ 
penses  of  the  attachment.  The  plea  And  see  Wheeler  v.  Raymond^  8 
further   alleged,  that    the   defendant  Cowen,  811. 

and  tlie  plaintiff  were  citizens  of  the        {w)  Bowne  r.  Joy,  9  Johns.  221.    In 

■aid  State,  and  the  defendant  was  resi-  this  case  the  defendant   pleaded  the 

dent  there,  and  subjecc  to  tlie  jurisdic-  pendency  of  another  action,  between 

tidn  and  process  of  the  said  court ;  and  the  same  parties  and  for    the   same 

that  by  the  laws  of  the  State  the  de-  cause,  in  the  Commonwealth  of  Mae* 
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country  direcUj  on  a  foreign  judgment,  for  the  pnipoBe  of 

enforcing  it,  may  be  defeated  by  evidence  going  to  Bet  that 
judgment  aaide.  Indeed,  according  to  the  weight  of  an* 
thority,  it  is  no  more  than  prima  facie  eyidence,  when  an 
action  is  brought  to  enforce  it;   but  where  an  action  is 

brought  for  a  cause  of  action  which  was  litigated  abroad  be- 

tween  the  same  parties,  then  the  foreign  judgment  against 

such  cause  of  action  is  a  bar  to  the  new  action  brought  at 
home,  (x) 

•aehuaettsw    And  upon  demurrer,  jadg-  gire  entire  faltK  and  credit  to  the  sen* 

Bi«it  was  giTen  far  the  plaintiff.    The  tenoes  of  foreign  eourts,  and  consider 

court  said :  "  Th«  exeeptio  m'  jmdieatm  them  as  oonciusire  upon  us."    Lord 

applies  only  to  final  deftni tire  sentences  NoUingkam,   in    Cottington's    case,    2 

abroad,  upon  the  merits  of  the  case.  Bwanst.  StiS,  n.,  and  Lord  Hmrdwwke, 

Gmx  V.  Low,  1  Johns.  Cas.  S45w    Nor  in   Boucher   v.    Lawson,   Cas.    temp, 

is  this  analogous  to  the  case  of  the  Hardw.  88,  seem  to  hold  that  tlie  fbr- 

pendencj  of  a    prior   foreign  attach-  eign  Judgment  is  conclusive,  for  all 

ment,  at  the  suit  of  a  third  person  ;  for  purposes.    And  see  Roacti  v.  Garran, 

here  the  defendant  would  not  be  ob-  1  Yes.  9en.  167.    But  Eyrt's  distinc* 

Uged  to  pay  tbe  money  twice,  since  tion    is    maintained    by    Lord   Afan§- 

payment  at  least,  if  not  a  recovery  in  Jieklf  in  Walker  v.  Witter,  Doug.    1 ; 

the  one  suit,  might  be  pleaded  pm's  and  by  BuHetf  J.,  in  Galbraith  o.  Nev- 

darrein  contmuance  to  the  other  suit;  ille,  I>ong.  S,   n.    (8);    and   in   Houl- 

and  if  the  two  suits  should  even  pro-  ditch  v.  Donegal,  8  Bligh,    887,  Lord 

eeed/wn'fXMM  to  judgment  and  execu-  Brvugkam  givee  his  reasons  at  length 

tion,  a  satisfaction  of  either  judgment  for  holding  a  foreign  judgment  to  be 

migiit  be  shown  upon  audita  qmanla^  or  only  prima  fade  evidence.    And  see 

otherwise,  in  discharge  of  the  other."  Herbert  v.  dook,  WiHes,  86,  n. ;  Hall 

In  Maule  v.  Murray,  7  T.  R.  470,  a  for-  v.  Odber,  11  East,  118 ;  Bayley  v.  Ed- 

eign  judgment  was   disregarded,  be-  wards,   8     Swanst.    708.    But    Lord 

cause  it  was  taken  subject  to  a  case  Kenifon,  in  Galbraith  v.  Neville,  cited 

which  had  not  then  been  decided,  in  above,  doubts  whether  a  fbreign  jndg- 

respect  to  the  amount.  ment   be  not   conclusive   in   English 

{x)  This  distinction  is  clearly  stated  courts ;  and  Jjord  Ellenborouoh  at  least 

by  Evre,  C.  J.,  in  Philips  v.  Hunter,  2  implies  a  similar  doubt,  in  Tarieton  v. 

H.  Bl.  410.    **  It  is/'  said  he,  "  in  one  Tarieton,  4  M.  &  S.  2D;  and  Sir  L, 

way  only  that  the  sentence  or  judg-  Skadweil,  in  Martin  v.  Nicotls,  8  Sim. 

ment  of  the  court  of  a  foreign  state  is  468,  rtrjected  this  distinction  altogether, 

examinable  in  our  courts,  and  that  is,  and  therefore  allowed  a  demurrer  to  a 

when  the  party  who  claims  the  benefit  bill  for  a  discovery,  and  a  commission 

of  it  applies  to  our  courts  to  enforce  it.  to  examine  witnesses  abroad  in  aid  of 

When  it  is  thus  voluntarily  submitted  the   plaintiff's   defence   to  an   action 

to  our  jurisdiction,  we  treat  it,  not  as  brought  in  England  on  a  foreign  judg- 

obligatory  to  the  extent  to  which   it  ment.    The  law  on  this  subject  cannot 

would  be  obligatory,  perhaps,  in   the  be  considered  as  settled  in  England; 

country  in  which  it  was  pronounced,  but  from  Smith  v.  Nicolls,  5  Bing.  N. 

nor  as  obligatory  to   the   extent   to  C.  208,  it  may  perhaps  be  inferred  that 

which,  by  our  law,  sentences  and  jodg-  in  an  lotion  on  a  foreign  judgment,  the 

roents  are  obligatory,  not  as  condu-  judgment  is  only  prima  facie  evidence, 

sive,  but  as  matter  innaitf  as  consider-  It  is  believed,  that  in  this  countiy  this 

ation  prima  facts  sufficient  to  raise  a  distinction  has  been  regarded  in  prac- 

promise ;  we  examine  it,  as  we  do  all  tice,  but  the  reported  adjudications  do 

other  considerations  of  promises,  and  not  authorise  us  to  speak  of  it  as  estab- 

for  that  purpose  we  receive  evidence  lished  here.    See  Cummings  v..  Banks, 

ef  what  the  law  of  the  foreign  State  is,  2  Barb.  602,  where  the  queftion  is  dis- 

andwhether  the  judgment  is  warranted  cussed  hy  Edmonds,  J.    In  Boston  In 

hy  that  law.    In  aU  other  cases,  we  dia  K.  t.  ».  Holt,  14  Vt  92,  it  mm 
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*  The  very  first  esaeatial  to  this,  or  to  any  efficacy  ^  609 

of  a  foreign  judgmeiit,  is,  that  the  court  by  which  it  is 
pronounced  has  unquestionable  jurisdiction  over  the 

case,  (y)    And  if  the  origin  *  of  this  jurisdiction  do  •  610 

Md,    that   debt    and    not  aaaiuBpnt  debt  en  a  Judgment  of  the  Superior 

•hould  be  brought  on  the  judgment  of  Court  in  Georgia ;  and  it  was  hda,  that 

another  State ;  and  in  Nbjes  v.  Butler,  the  defendant,  uader  the  plea  of  nU 

6  Barb.  618,  a  Judgment  in  another  dtbet,  might  show  that  the  court  had 

State  was  kdd  conclusive  as  to  ail  facta  no  jurisdiction  over  his  person.    And 

b«t   those  which  went  to  show  the  Parker,  C.  J.,  in  delivering  the  judf^ 

jurisdiction  of  the  court  rendering  the  ment  aS  the  court,  said :  "  It  cannot  be 

Judgment.    It  most  be  remembered,  pretended,  we  tliink,  that  a  citissn  ol 

however,  that  the  questioA  dues  not  Massachusetts*  against  whom  a  jod^ 

•tand  in  this  country,  as  between  the  meat  may  have  been  rendered  in  Uii- 

oowts  of   the  several  States,  in  the  nois  or  Missouri,  he  never  haying  been 

same  position  in  which  it  stands  in  witlun  a  tbousajid  miles  of  those  States^ 

England,  as  between  the  courts  of  that  should  be  compelled  by  our  courts  to 

ootmtry  and  those  of  foreign  countries,  execute  that  judgment,  it  not  appeal^ 

by  reason  of  the  intervention  of  our  ing  by  tlie  record  that  he  received  any 

constitutional  provisions.    Judgments  manner  of  notice  that  any  suit  waa 

rendered  in  any  State  have  fieneraUjf  pending  there  against  him,  and  being 

the  same  force  and  effect  in  all  other  ready  to  show  that  he  never  had  any 

Siates  as  in  that  in  which  they  are  dealings  with  the  party  who  has  ot^- 

rendered.    See,  for  an  account  of  the  tained  the  judgment ;  and  yet  this  must 

decisions  on  this  subject,  Robinson  p.  be  the  consequence,  if   the  doctrine 

Presoott,  4  N.  H.  450 ;  1  Kent,  Com.  contended  for  by  some  is  carried  to  its 

260,  261.    See  also  Downer  v.  Shaw,  2  full  length,  namely,  that  the  record  of 

}?oster,  277.  a  judgment  is  to  have  exactly  the  same 

(«)  Buchanan  v.  Backer,   0   East,  enect  here  as  it  would  haye  in  Illinois 

192;  Thurber  r.  Blakboume,  1  N.  H.  or  Missouri;  for  in  those  States,  if  the 

242;  Bissell  p.  Briggs,  9  Mass.  462;  pmcess  has  been  served  according  to 

Aldrich  V.  Kinney,  4  Conn.  880;  Shum-  their  laws,  which  may  be  in  a  maanei 

way  V.  Stiliroan,  6  Wend.  Ml ;  Curtia  quite    consistent   with    an   utter   ig- 

e.  Gibbe,  1  Penning.  899 ;  Don  v.  Lipp-  norance  of  the  suit  by  the  party  witb- 

man,  6  Clark  &  F.  20;  Rogers  v.  Cole-  out  the  State,  the  judgment  would  be 

man,  Hardin,  418 ;  Borden  v.  Fitch,  16  binding  there  until  reversed  by  some 

Johns.  121 ;  Benton  v.  Burgot,  10  S.  &  proceedings  reeogniied  by  their  laws. 

R.  240.    And  see  the  reporter's  note  If  it  be  said,  Uiat  a  party  thus  ag- 

to  Andrews  o,  Herriot^  4  Cowen,  524.  grieved  may  obtain  redress  by  writ  of 

From  Mills  v,  Duryee,  7  Crancb,  481,  error  or  a  new  trial,  in  the  State  where 

apparently  conflrined  by  Chief  Justice  the  judgment  was  rendered,  it  is  a  suf- 

Marskail,  in  Hampton  v,  M'Connell,  8  flcient  answer,  that  never  having  been 

Wheat.  234,  it  miglit  seem  to  be  the  within  their  jurisdiction,  or  amenable 

established  law  of  this  country,  that  a  to  tlieir  laws,  he  shall  not  be  compelled 

Judgment  recovered  in  one  Sute  by  a  to  go  from  home  to  a  distant  State,  to 

dtiien  tliereof ,  against  a  dtiaen  of  an-  protect  himself  from  a  judgment  which 

ether,  was  absolute  and  final,  and  per-  never,  aocording  to  universal  principles 

lectly  exclusive  of  all  inquiry  into  the  of  justice^  had   any  legal  operation 

jurisdiction  of  the  court  which  ren-  agamst  him.    The  laws  of  a  State  do 

dered  the  judgment.  .But  this  question  not    operate,   except    upon    its   own 

was  very  fully  considered  in  Bissell  e.  citixens,  extra  Urriknium ;  nor  does  a 

BriffgSt  9  Mass.  462;  and  it  wal  there  decree  or  judgment  of  its  judicial  tri- 

Uldf  that  a  court   of  another  State  bunals,  except  so  fkr  as  is  allowed  by 

must   have   had   jurisdiction   of  the  comity,  or  required  by  the  Constitutioa 

parties,  as  well  as  of  the  cause,  for  its  of  the  United  States ;  and  neither  of 

judgment  to  he  entitled   to  the  full  these  can  be  held  to  sanction  so  uqjusl 

faith   and   credit   mentioned    in    the  a  principle.    If  the  States  were  merely 

federal  Constitution.    The  same  ques-  foreign  to  each  other,  we  have  seen 

lion  was  again  fully  considered  in  Hall  that  a  ludgment  in  one  would  not  be 

••  Williams,  6  Pick.  28:^  which  waa  received  in  another  as  a  record,  but 
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not  appear,  or  if  it  be  of  the  ordinary  kind  admitted 
*  611  among  civilized  nations,  and  established  in  an  *  au- 

merely  as  evidence  of  debt,  oontro-  jurisdiction,  and  talcing  the  obyioua 
▼ertible  by  the  party  sued  upon  it  distinction  between  the  effect  of  the 
By  the  Constitution,  such  a  judgment  judgment  upon  propertjf  within  the  ter- 
is  to  have  the  same  effect  it  would  ritory,  and  the  penan  who  was  without 
have  iu  the  State  wliere  it  was  ren-  it  It  was  thought  that  this  was  car^ 
dered,  that  is,  it  is  to  conclude  as  to  rying  the  sanctity  of  judgments  of 
every  thing  over  which  the  court  other  States  as  far  as  was  consistent 
which  rendered  it  had  jurisdiction.  If  with  the  safety  of  the  citizen  who  was 
the  property  of  a  citixen  of  another  not  amenable  to  their  laws,  and  as  far 
State,  within  its  lawful  jurisdiction,  is  as  is  required  by  the  spirit  or  letter  of 
condemned  by  lawful  process  there,  the  the  Constitution  of  the  United  States, 
decree  is  final  and  conclusive.  If  the  The  doctrine  thus  established  here  has 
citizen  himself  is  there,  and  senred  been  approved  and  adopted  by  the 
with  process,  he  is  bound  to  appear  courts  of  the  great  States  of  Penn- 
and  make  his  detence»  or  submit  to  the  sylvania  and  New  York,  in  both  of 
consequences ;  but  if  never  there,  there  which  before,  it  had  been  keid^  that  the 
is  no  Jurisdiction  over  his  person,  and  judgments  of  the  several  States  were 
ft  judgment  cannot  follow  him  beyond  to  be  treated  as  foreign  judgments, 
the  territories  of  the  State,  and  if  it  ...  The  principle  upon  which  this 
does  he  may  treat  it  as  a  nullity,  and  exception  is  made  to  the  conclusive- 
the  courts  here  will  so  treat  it,  when  it  ness  in  every  particular  of  the  judg- 
is  made  to  appear  in  a  legal  way  that  ments  of  other  states,  is  well  express^ 
he  was  never  a  proper  subject  of  the  by  Mr.  Justice  Joknsom,  of  the  Supreme 
adjudication.  These  principles  were  Court  of  the  United  States,  when  dis- 
settled  in  a  most  lucid  and  satisfactory  senting  from  the  decision  of  the  court 
course  of  reasoning  by  Chief  Justice  iu  the  case  of  Mills  v.  Duryee.  He 
Parsons^  in  the  opinion  of  the  court  says,  it  is  an  eternal  principle  of  jus- 
delivered  by  him  in  the  case  of  BisseU  tice, '  that  jurisdiction  cannot  be  justly 
V.  Briggs,  9  Mass.  462.  And  see  Dob-  exercised  by  a  State  over  property  not 
son  V.  Pearoe,  2  Kern.  166.  This  ex-  within  the  reach  of  its  process,  or  over 
position  of  the  constitutional  provision  persons  not  owing  them  allegiance,  or 
respecting  the  records  and  judicial  pro-  not  subjected  to  their  jurisdiction  by 
ceedings,  authenticated  as  the  act  of  being  found  within  their  limits/  In- 
Congress  requires,  takes  a  middle  deed,  so  palpable  is  this  principle,  that 
ground  between  the  doctrine  as  held  no  doubt  could  exist  in  the  mind'  (^ 
by  tlie  court  of  this  State, in  the  case  any  lawyer  upon  the  subject,  but  for 
of  Bartlett  v.  Knight,  1  Mass.  401,  and  the  construction  supposed  to  be  given 
by  the  court  of  New  York,  in  the  case  to  the  Constitution  of  the  IMted 
of  Hitchcock  v.  Aicken,  1  Caines,  460 ;  States,  and  the  act  of  Congress  follow- 
in  both  of  which  it  was  held,  that  the  ing  it,  in  the  case  of  Mills  v.  Duryee» 
Constitution  and  act  of  Congress  had  7   Cranch,  481,  and    resanctioned   in 

{)rodiiced  no  other  effect  than  to  estab-  the  case  of  Hampton  v.  M'Connel,  8 
ish  definitively  the  mode  of  authenti-  Wheat.  284,  in  the  brief  opinion  de- 
cation,  leaving  in  other  respects  such  livered  by  Chief  Justice  ManhalL  This 
judgments  entirely  upon  the  footing  construction,  when  first  referred  to  in 
of  foreign  judgments,  according  to  the  this  court,  in  the  case  of  the  Common- 
principles  of  the  common  law.  But  in  wealth  v.  Green,  was  supposed  to  have 
the  case  of  BisseU  v,  Briggs,  the  prin-  put  an  end  to  all  questions  on  this  sub- 
ciple  settled  is,  that  by  virtue  of  the  ject,  and  to  have  established,  as  the  law 
provision  of  the  Constitution,  and  the  of  the  land,  that  a  judgment  recovered 
act  of  legislation  under  it,  a  judgment  in  one  Btate  by  a  citisen  thereof,  against 
of  another  State  i&  rendered  in  all  a  citisen  of  another,  was  absolute  and 
respects  like  domestic  judgments,  when  incontrovertible,  and  would  admit  of  no 
the  court  where  it  was  recovered  had  inquiry,  even  as  to  the  jurisdiction  of 
Jurisdiction  over  the  subject  acted  the  court  which  rendered  it.  This 
upon  and  the  x^erson  against  whom  it  court  yielded  a  painful  deference  to  the 
was  rendered,  leaving  open  for  in-  decision,  without  that  close  examination 
quiry  in  the  court  where  it  was  it  would  have  received,  if  presented  to 
sought  to  be  enforced  the  question  of  them,  otherwise  than  incidentally,  and 
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thentic  manner,  it  will  be  presumed  to  be  legitimate;  if, 
however,  it  be  of  unusual  origin  or  character,  or  not  yet 
certainly  established,  then  its  legitimacy  must  be  proved  by 
the  party  relying  upon  it.  («)  It  is  not  however  necessary, 
that  the  authority  on  which  the  jurisdiction  of  the  tribunal 
rests,  should  be  proved  to  be  legitimate  dejure  as  well 
as  de  facto.  *  It  is  generally  enough  if  it  be  de  facto  *  612 
established,  and  the  tribunal  be  commissioned  by  the 
government  in  which  the  sovereign  power  of  the  country  is 
actually  vested,  (a) 

if  its  bearing  had  been  of  importance  in  the  United  State*.    But  notwithstand> 

the  case  then  before  the  court ;  but  the  ing  all  these  decisions,  many  of  which 

notice  taken  of  the  case  was  merely  the  are  siibse<]|ueDt  in  point  of  time  to  the 

expression  of  opinion  arffuendOf  and  not  case  of  Mills  v.  Duryee,  and  most  of 

ajudicial  determination  of  the  question,  them  commenting  on  it,  we  should  be 

And  as  a  further  reason  for  not  receiv-  bound  to  give  up  the  point,  if  that  case 

ing  the  doctrine  implicitly  as  authority,  settles    the   question  as   conclusively 

it  may  be  remarked,  that  tlie  case  to  as  it  has  been  supposed  it  did.     But 

which  it  was  applied  was  one  cleariy  all  the  State  judges  who  hare  con* 

within   the  jurisdiction  of   the  court  sidered  that  case,  are  of  opinion,  that 

which  decided  it,  so  that  the  point  now  it  was  intended  only  to  embrace  judg- 

raised  was  not  brought  into  question,  ments  where  the  defendant  had  been  a 

.  .  .  The  case  of  Mills  v.  Duryee  has,  party  to  the  suit,  by  an  actual  appear* 

as  its  importance  merited,  undergone  a  anoe  and  defence,  or  at  least  by  having 

revision  m  almost  every  State  court  in  been  duly  served  with  process  when 

the  Union,  of  whose  decisions  we  have  within   the  jurisdiction  of  the  court 

any  printed  account,  and  the  opinion  which  gave  it,  and  they  formed  their 

has  Deen  unanimous,  without  the  dis-  opinion  upon  the  following  clause  io 

senting  voice,  so  far  as  we  can  learn,  the   opinion    of    Mr.    Justice   Story, 

of  a  single  judge,  that  that  case,  how-  namely :  '  In  the  present  case  the  de* 

ever  unquaiifi^  it  may  appear  in  the  fendant  had  full  notice  of  the  suit,  foi 

report,  does  not  warrant  the  conclusion,  he  was  arrested  and  gave  bail,  and  it  is 

that  judgments  of  State  courts  are  in  beyond  all  doubt  that  the  judsment  of 

all  respects  the  same,  when  carried  into  tlie  Supreme  Court  of  New  York  was 

another  State  to  be  enforced,  as  they  conclusive   upon  the  parties   in  that 

are  in  the  State  wherein  they  are  ren-  State.'    If  this  is  all  that  was  intended 

dered,   but  that  in  all  instances  the  to  be  decided,  the  case  harmonizes  with 

jurisdiction  of  the  court  rendering  the  the  general  course  of  decisions  in  tlie 

judgment  may  be  inquired  into*     In  State  courts  as  before  cited,  and  it  la 

truth,  all  of  them  sanctioning  the  prin-  in  no  respect  different  fhim  the  decision 

ciples,  and  some  of  them  by  express  ref-  of  this  court,  in  the  case  of  Bissell  v. 

erence,  which   were  asserted  by  this  Briggs."    That  the  doctrine  of  the  two 

court  in  the  case  of  Bissell  v.  Briggs,  as  preceding  cases  is  now  the  established 

the  only  just  exposition  of  the  provision  doctrine  throughout  the  country,  see 

in  the  i^onstitution  of  the  United  States  the  authorities  cited  at  the  end  of  the 

in  relation  to  the  records  and  Judicial  preceding  note.     See  also  Monroe  v. 

proceeding  of  States.  .  .  .  With  such  Douglas,  4  Sandf .  Ch.  126.  In  this  very 

a  cloud  of  witnesses  in  favor  of  the  con-  long  and  interesting  case  the  whole 

•truction  given  to  the  clause  of  the  doctrine  of   tlie  law  of  foreign  judg^ 

Constitution  which  is  in  question  by  ments  is  examined  witii  great  ability, 

this  court,  in  the  case  of  Bissell  v.  And  see  Gleason  v.  Dodd,  4  Met.  888 ; 

Briggs,  we  may  well  rest  upon  that  as  D'Arcy  v.  Ketchum,  II  How.  165. 

the  true  construction,  if  it  is  not  most  {z)  Snell  v.  Foussat,  8  Binn.  2i!d,  n. ; 

elearly  and  explicitly  overruled  by  the  Cheriot  v.  Foussat,  id.  220. 

only  tribunal  whose  authority  ought  to  {a)  Bank  of  North  America  v.M'Cal^ 

be  sttbmiited  to,  the  Supreme  Court  of  4  Binn.  871. 
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Another  essential  is,  that  the  defendant  in  the  foreign  ao« 
tion  had  such  personal  notioe  as  enabled  him  to  defend  him- 
self;  or  that  his  interests  were  otherwise  actually  and  in 
good  faith  protected.  (6)  And  the  notice  most  be  such  aa 
the  court  from  which  it  issued  has  authority  to  give,  (c?)  If 
it  be  by  summons,  and  in  the  State  in  which  it  issued,  that  is 
equivalent  to  personal  notice,  it  will  so  be  held  in  other 
States  as  to  the  judgment  founded  upon  it.  ((2) 

It  seems  to  be  held,  that  a  plaintiff  who  has  recovered 
a  judgment  abroad  may  elect  to  sue  at  home  on  that  judg* 
ment^  or  on  the  original  cause  of  action,  because  there  is  no 
merger,  (e) 

The  relations  between  the  several  States  of  the  Union  are 
peculiar.  In  some  respects  they  are  held  to  be  foreign  to 
each  other,  as  they  are  for  most  purposes  in  the  law  of  admi- 
ralty ;  and  in  other  respects  not  foreign,  excepting  so  far  as 
this  is  necessarily  implied  in  their  independence  of  each 
other.  On  this  subject  the  Constitution  of  the  United  States 
declares,  that  ^^  full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records,  and  judicial  proceedings  of 
every  other  State.  And  the  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof.**  (/)  In 
execution  of  this  power,  the  first  congress  passed  a  statute, 
providing  ^'  that  the  records  and  judicial  proceedings  of  the 
courts  of  any  State  shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States  by  the  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presid* 

*  613  ing  magistrate,  as  the  case  may  be,  that  the  *  said 

attestation  is  in  due  form.  And  the  said  records  and 
judicial  proceedings,  authenticated  as  aforesaid,  shall  have 
such  faith  and  credit  given  to  them  in  every  court  within  the 

(&)  See  tmU,  p.  688,  n.  {I),  and  mpra,  could  be  maintained  in  MaMAchiuetts. 

n.  (y).  £wer  v.  Coffin,  1  Cush.  28. 

(c)    Therefore,   where   a  court    in  (d)  Rocco  t;.  HackeU,  21  Law  Rep 

Rhode  Island  ordered  personal  notioe  to  858 ;  and  see  Barringer  o.  King,  6  Gray, 

be  le^v^en  a  defendant  in  Massachusetts,  Q. 

which  was  done,  it  was  not  such  a  («)  Smith  v.  Kicolls,  6  Bing.  N.  GL 

notice  as  would  suffice  for  the  founda-  208;  Hall  v.  Odber,  11  East,  118. 

tion  of  a  judgment  on  which  an  actioa  (/)  Art.  ^  {  1. 
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United  States  as  they  bare  by  law  or  usage  in  the  courts  of 
the^  State  from  whence  the  said  records  are  or  shall  be 
taken."  (j) 

In  the  construction  of  these  clauses,  many  questions  have 
been  raised,  and  a  great  diversity  of  opinion  manifested. 
The  more  important  of  these  questions  we  have,  however, 
already  considered. 

It  has  been  held,  that  the  provisions  of  the  statute  must  be 
strictly  complied  with.  Thus,  it  wiU  be  noticed  that  the  re- 
cords are  to  be  attested  by  the  seal  of  the  court,  *^  if  there  be 
a  seal ; ''  therefore  the  records  of  a  court  not  having  a  seal 
may  be  sufficiently  attested  otherwise.  But  there  is  no  similar 
phraseology  as  to  the  attestation  of  the  clerk ;  that  is  therefore 
absolutely  requisite ;  and,  consequently,  the  proceedings  of  a 
court  which  has  no  clerk,  as  a  court  held  by  a  justice  of  the 
peace,  cannot  be  authenticated  in  the  terms  of  the  statute, 
and  therefore  cannot  be  entitled  to  the  whole  privilege  which 
purports  to  be  given  by  the  clause  in  the  Constitution.  (A) 

There  remains  to  be  considered,  the  operation  of  the  law 
of  place  upon  the  insolvent  laws  of  this  country.  But  these 
laws  are,  in  this  respect,  principally  influenced  and  affected 
by  the  clause  in  the  Constitution  which  forbids  the  several 
States  from  passing  laws  impairing  the  obligation  of  contracts ; 
and  we  shall  advert  to  this  subject  when  we  speak  specifically 
of  that  clause,  and  of  the  law  of  bankruptcy. 

iff)  1  U.  S.  State,  at  Large,  122,  ch.  cott,  4  N.  H.  460 ;  Mahurin  ».  Bickfotd 

xxxTii.  6  id.  667 ;  and  SilTer  Lake  Bank  v. 

{h)  This  question  is  renr  taXiy  con-  Harding,  6  Oliio,  646.    But,  for  casee 

sidered  in  Snyder  v.  Wise,  10  Penn.  St.  which  Incline  to  an  opposite  opinion, 

167 ;  and  the  decision  there  Is  in  acoord-  see  Bissell  v,  Edwards.  6  Day,  868; 

ance  with  the  text,  and  with  Warren  o.  Starkweather  v,  Loring,  2  Vt.  678 ;  ana 

Ilagg,  2  Pick.  448;  BobinMn  v.  Pkw-  Blodgelt  v.  Jordan,  6  SL  680. 
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•614  •CHAPTER   IH. 

DBFENOES. 

Sect,  I. — Payment  of  Money* 

L  Of  ths  Pabtt  to  whom  Patmbvt  should  bb  ]ijj>v. 

Patment  to  an  agent  in  the  ordinary  course  of  business 
binds  the  principal,  unless  the  latter  has  notified  the  debtor 
beforehand  that  he  requires  the  paj'ment  to  be  made  to 
himself,  (a)  And  circumstances  might  make  a  payment 
to  the  debtor* »  own  agent  sufficient,  (i)  So  payment  to 
an  attorney  is  as  effectual  as  if  made  to  the  principal 
•  615  himself ;  (<?)  but  not  so  to  an  agent  of  the  attorney  *  ap- 

(a)  Fayenc  v.  Bennett,  11  East,  86 ;  at  matarity.  In  an  action  by  the 
Hornby  ».  Lacy,  6  M.  k  S.  166;  Drink-  plaintiff  against  the  defendant  for  the 
water  r.  Goodwin,  Cowp.  261.  So  if  price  of  the  ivory,  the  court  Ae/<f,  that 
one  allows  an  agent  to  trade  in  kit  own  the  payment  of  the  bills  drawn  by  the 
%ame^  and  as  carrying  on  business  for  broker  constituted  a  good  defence,  in- 
himself,  payment  to  such  agent  is  a  asmuch  as  the  plaintiff,  by  the  condi- 
bar  to  an  action  by  the  principal.  Gar-  tion  of  sale  contained  in  his  catalogues, 
diner  v.  Davis,  2  C.  &  r.  49.  And  see  had  authorized  the  defendant  to  believe 
Coates  V.  Lewis,  1  Camp.  444 ;  Moore  that  the  ivory  had  been  paid  for  bv  the 
V.  Clenientson,  2  id.  24.  And  in  Capel  broker  on  delivery  of  the  bills  of  par- 
ty. Thornton,  8  C.  &  P.  852,  it  was  ruled  eels. 

by  Lord  Tenterden,  that  an  agent  au-        (c)  Powell  v.  Little,  1    W.    Bl.  8 

thorized  to  sell  goods  has,  in  the  ab-  Tates  v.  Freckle  ton,    2   Douff.    628 

sence  of  advice  to  the  contrary,  an  im-  Hudson  v.  Johnson,  1  Wash.  va.  10 

plied  authority  to    receive    payment.  Branch  v.  Burnley,  1  Call,  147.    And 

But  see  Jackson  v.  Jacob,  6  Scott,  79 ;  an  attorney  has  authority  to  receive 

Blackburn  v.  Scholes,  2  Camp.  848.  payment  as  well  after  judgment  haa 

(6)  Horsfall  o.  Fauntleroy,  10  B.  ft  oeen  recovered  as  before.    Brackett  v. 

C.  756.    In  this  case,  the  plaintiff,  who  Norton,  4  Conn.  517  ;  Erwin  p.  Blake, 

was  an  importer  of  ivory,  had  caused  8  Pet.   18;  Gray  v.  Wass,  1  Greenl. 

cataloguee  to  be  circulated,  stating  that  257  ;  Lewis  v.  Gamage,  1  Pick.  847. 

a  quantity  of  ivory  was  to  be  sold  on  But  an  attorney  has  no  authority  to 

his  account  on  a  certain  day  by  auc-  receive  any  thing  but  money  in  pay- 

tion,  subject  to  the  condition,  among  ment  of  his  client's  debt,  nor  a  part  in 

others,  that  payment  was  to  be  made  satisfiiction  of  the  whole,  nor  to  assign 

on  delivery  of  the  bills  of  parcels.    The  the  execution.    Savoury  v.  Chapman, 

defendant,  having  received  one  of  the  8  Dowl.  656 ;  Jackson  v.  Bartlett,  8 

catalogues,  instructed  his   broker   to  Johns.  861 ;  Kellogg  v,  Gilbert,  10  id. 

purchase  certain  lots  on  his  account.  220:   Carter  v.  Talcot,  10  Vt.   471; 

The  broker  did  so,  and  shortly  after  Gullett  t;.  Lewis,  8  Stew.  28 :  Kirk  i^ 

drew  bills  on  the  defendant  for   the  Glover,  5  Stew,  ft  P.  840;  Wilson  v 

amount,  which  were  accepted  and  paid  Wadleigh,  86  Bie.  496. 
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pointed  by  the  attorney  to  sue  the  debtor.  (cI)  And  where 
one  contracts  to  do  work  and  sues  for  the  price,  the  defend- 
ant may  prove  that  the  plaintiff  had  a  partner  in  the 
undertaking,  and  that  he  has  paid  that  partner,  (e)  Pay- 
ment to  the  creditor's  wjfe  will  not  be  a  good  payment ;  (/) 
unless  she  was  his  agent,  either  expressly  or  by  course  of 
business,  (jg)  She  has  no  authority,  <u  w\fe^  to  receipt  for 
her  husband's  claims,  although  she  be  the  meritorious 
cause.  (A)  An  auctioneer  or  other  agent  employed  to  sell 
real  estate  has  no  implied  authority  to  receive  payment,  (t) 
In  case  of  sales  by  auction,  the  auctioneer  has  usually,  by  the 
conditions  of  sale,  authority  to  receive  the  deposit,  but  not 
the  remainder  of  the  purchase*money.  (/) 

One  may  be  justified  in  making  payments  to  a  party  who  is 
sitting  in  the  creditor's  counting-room,  and  apparently  in- 
trusted with  the  transaction  of  the  business,  and  authorized  to 
receive  the  money,  although  he  be  not  so  in  fiEict.  (k')  In 
general  it  is  only  a  money  payment  that  binds  the  princi- 
pal ;  (J)  so  that  he  is  not  affected  by  any  claim  which  the 
debtor  may  have  against  the  agent,  (m)     And  ,an  agent 

(d)  Tateti;.Freckleton,2I>oag.628.  {g)  Spenoer  v.  Tirae,  Addis.  816; 

For  an  attorney-at-law,  by  Tirtue  of  Seaborne  v.  Blackston,  2  Freem.  178 ; 

hiB  ffrdinaty  powen,  cannot  delegate  Thrasher  v.  Tuttle,  22  Me.  886. 

his  authority  to  another,  so  as  to  raise  (A)  Offley  r.  Cla^,  sma, 

a  privity  between  such  third  person  (i)  M/nn  v.  Jolifte,  i  Moody  A  B. 

and  his  principal,  or  to  confer  on  him  826. 

as  to  Uie  principal,  his  own  rights,  du-  {j)  Mynn  v.  JoliCfe,  tupra;  Sykea  v. 

ties,  and  ooligations.    Johnson  v.  Cun-  Giles,  6  M.  &  W.  646. 

Dingham,  1  Ala.  249 ;  Kellogg  p.  Nor^  {k)  Barrett  v.  Deere,  Moody  ft  M. 

ris.  6Eng.  (Ark.)  18.    So  payment  to  200.    And  see  Wilmot  v.  Smith,  id. 

a  sheriif  employed  by  an  attorney  to  288 ;  Moffat  v.  Parsons,  6  Taunt  807. 

serve  a  wnt  will  not  discharge  the  But  payment  to  an  apprentice,  not  in  the 

debt    Green  v.  Lowell,  8  Greenl.  878 ;  usual  course  oi  the  creditor's  business, 

Waite  V,  Delesdernier,  16  Me.  144.  but  on  a  collateral   transaction,  has 

(«)  Shepard  v.  Ward,  8  Wend.  642.  been  luid  not  to  discharge  the  debt,  al- 
And  it  is  a  general  rule,  that  payment  though  made  at  the  creditor's  count- 
to  one  partner  is  good,  and  binds  the  ing-room.  Sanderson  v.  Bell,  2  Cromp. 
firm.    Duff  V.  The  East  India  Co.  16  ft  M.  804. 

Ves.196;  Yandesv.LefaT0ur,2Blackf.  (/)  Thorold  v.  Smith,  11  Mod.  71. 
871 ;  Gregg  o.  James,  Breese,  107 ;  Por-  (m)  Thus,  where  an  assured  who  re- 
fer V.  Tavlor,  6  M.  ft  S.  166 ;  Scott  v,  sided  at  Plymouth  employed  an  insur- 
Trent,  1  Wash.  (Va.)  77.  Even  after  ance  broker  in  London  to  recover  a  loss 
dissolution.  Kine  v.  Smith,  4  C.  ft  P.  from  the  underwriters,  and  the  latter 
106.  And  see  Morse  v.  Bellows,  7  N.  ac^usted  the  loss  by  setting  off  in  ao- 
H.  668.  So  payment  to  one  of  two  count  against  it  a  debt  due  nom  him  to 
joint  creditors  is  good,  although  they  tlie  underwriters  for  premiums,  and  the 
are  not  partners  in  business.  Mor^  broker  became  bankrupt,  and  never  paid 
row  V,  Starice,  4  J.  J.  Marsh.  867.  the  money  to  the  assured,  it  was  hdd, 
')  Offley  9.  Clay,  2  Soott,  N.  R.  that  the  setoff  in  account  between  the 

underwriters  and  the  broker  was  not 
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*  616  authorized   to   receive  payment  in  *  money  cannot 
bind  IiIb  principal  by  receiving  goods,  (n)  or  a  bill  cfr 
note.  (0) 

Payment  by  bankers  to  one  of  several  persona  who  hare 
jointly  deposited  money  with  them,  and  who  are  not  part- 
ners, or  to  one  of  several  joint  trustees,  does  not  discharge 
the  bankers  as  to  the  others,  unless  they  had  authorized  the 
payment,  (^p^  And  payment  to  one  of  two  or  more  joint 
creditors  of  a  part  of  the  debt,  does  not  so  alter  the  nature 
of  the  debt  as  to  permit  the  other  creditors  to  sue  alone  for 
the  remainder,  (9)  But  payment  to  one  of  several  executors 
is  held  to  be  sufficient,  (r)  Whether  payment  to  one  of 
several  assignees  of  a  bankrupt  is  sufficient,  may  be  doubtful ; 
it  seems  clear  that  it  is  not,  if  shown  to  have  been  against 
the   will  of  the  co-assignees.  («)      A  .voluntary  payment 

pAjment  to  the  assured,  iDasmiich  as  of  seTend  persons  with  whom  he  has 

the  broker  had  only  authority  to  re-  contracted  jointly.    In  the  case  of  a 

oeiTO  payment  in  monev.    Bartlett  v.  banker   he  cannot   do  so ;   but  that 

Pentland,  10  B.  &  C.  760.  arises   from   the    particular   contract 

(a)  Howard  v.  Chapnun,  4  C.  4  P.  which  exists  between  hkn  and  his  coa- 

60S.  tomer."    Husband  v.  Daris,  10  Q.  B. 

(o)  Sykes  v.  Giles,  6  M.  ft  W.  646;  645,  4  Eng.  L.  ft  Eq.  842. 
Ward   V.  Evans,  2   Ld.  Raym.   928.        (7)  Hatsall  p.  Griflth,  4  Tyrwh.  488. 

And  see  Townsend  v.  Ing!is,*H(4t,  N.  In  this  case  two  of  thrtee  part-owners 

P.  278.    But  muBre  wliether,  in  those  of  a  ressel,  acting  for  themselres  and 

States  where  t tie  giving  of  a  negotiable  the   other   part-owner,   employed    sn 

promissory  note  is  regarded  as  prima  agent  to  sell  the  wliole  vessel.    He  did 

/aeie  payment,  an  agent  would  not  be  so,  and  paid  the  two  their  proportion 

authorized  to  receive  payment  by  such  of  the  proceeds.    The  other  pait^wner 

bill  or  note.  brought  an  action  against  the  agent  to 

{p)  Innes  v.  Stephenson,  1  Moody  ft  recover  his  proportion.    It  was  held, 

B.  146.    The  depositors  here  were  co-  tiiat  he  could  not  sue  o^cms,  as  the  agent 

assignees  of  a  bankrupt,  and  the  money  was  employed  by  all  the  owners.    The 

had  been  drawn  out  on  the  check  of  case  of  Garret  v.  Taylor,  1  Eap.  117, 

two  out  of  three  depositors,  but  the  emitra,  is  not  law.    8>ee  craSs,  vol.  i.  p. 

name  of  one  of  the  two  was  forged.  29,  n.    But  this  rule  does  not  apply  m 

Lord  Tenterden  said,  "that  the  case  cases  founded  upon  tort.    Sedgfworth 

was  a  very  dear  one ;  that  money  was  v.  Overend,  7  T.  K.  279. 
paid  to  bankers  by  three  persons  not        (r)  "  Beosnse,'*  saya  Ixird  ffufdmidbe, 

partners  in  trade;  that  it  had  been  "they  have  each  a  power  over  the 

stated  that  one  of  them  could  draw  whole  estate  of  the  testator,  and  are 

checks  so  as  to  bind  the  others,  but  considered  as  distinct  persons."    Can 

that  was  not  the  law,  and  to  allow  it  v.  Read,  8  Atk.  696. 
would  defeat  the  very  object  of  paying        (t )  In  Can  v.  Head,  sttpra,  if  Ute  re 

the  money  In  Jointly ;  and  it  must  be  port  is  correct,  X^ord  Hardmch$  stated 

well  known  to  the  jury  that  it  was  not  in  general  terms,  that  payment  to  one 

the  practice,  unless  the  persons  draw-  assignee   would   not  be  a  discharge 

ing  stood  in  the  relation  of  partners.'*  witliout  a  receipt  ftom  the  others  aw). 

And  see,  to  the  same  eflibct,  Stone  1^.  In  Smith  o.  Jameson,  1  Esp.  114,  Lord 

Marsh,  Ryan  ft  M.  864.    But  this  rule  Kentfon  niled,  at  A^ist  Prim,  that  om 

as  to  bankers  is  peculiar.    "  It  is  a  gen-  assij^ee  of  a  bankrupt  estate  might 

eral   rule,"  says   Mr.  Justice  Mamie,  receive  the  money  belonging  to  the  ea- 

"thftt  a  man  maj  pay  a  debt  to  oae  tate,  and  give  a  legal  and  valid  die- 
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bj  a  principal  to  the  assignees  *  of  a  bankrupt  agent,  *  617 
with  a  full  knowledge  of  the  facts,  cannot  be  recovered 
back,  when  the  principal  so  paying  subsequently  compromises 
with  third  parties  for  the  default  of  his  agent,  (t)  In  gen- 
eral a  payment  to  a  trustee  is  effectual  against  his  cestui  que 
trust  at  law,  even  in  cases  where  it  wotUd  be  relieved  against 
in  equity,  (u) 

If  one  of  several  plaintiffs,  or  a  nominal  plaintiff  suing  for 
the  benefit  of  another,  discharge  the  debt  by  a  collusive  re- 
ceipt, without  payment  of  money,  a  court  of  law  will  prevent 
the  defendant  from  availing  himself  thereof  on  application  by 
the  plaintiff,  made  as  soon  as  may  be  after  a  knowledge  of 
the  firaud.  (t;) 

charge  for  it    Afterwards,  in  Bristow  J.  862;  Leigh  v.  Leigh,  1  B.  ft  P.  447; 

V,  Eastman,  1  Esp.  172,  the  tame  qaes-  Innell  v.  Newman,  4  B.  &  Aid.  419 ; 

tioQ  was  presented    to   Lord  Kmyon  Mountatephen  v.  Brook,  1  Chitty,  890; 

again.    That  was  an  action  of  assump-  Manning  v.  Cox,  7  J.  B.  Moore,  617 ; 

sit    for    money   had    and     received,  Johnson  v.  Holdsworth,  4  Dowl.  P.  C. 

brought  by  the  assignees  of  a  bank-  68 ;    Payne   v.    Rogers,    Doug.   407 ; 

rapt.    At  the  trial  the  defendant  pro-  Hickey  o.  Burt,  7  Taunt  48 ;  Alner  v. 

diiced  a  receipt  from  one  of  the  assign-  George,  1  Camp.  892 ;  Strong  v.  Strong, 

ees.    But,  upon  its  being  shown  tliat  2  Aikens,  878 ;  Green  v,  Beatty,  Coxe, 

it  hacl  been  given  against  theAriU  of  142.    But  a  release  from  one  of  the 

the  co-assignee,  th* learned  Judge  said,  •  several  pUuntifis  will  not  be  set  aside, 

"  that  aU  the  rights  of  property  of  the  unless  a  dear  case  of  fraud  is  made 

bankrupt    centered  in'  the  assignees,  out  between  the  rtletuor  and  the  rdeasee. 

and  though  the  act  of  one  in  receiving  Fraud  upon  the  releasor  alone  is  not  a 

part  of  the  bankrupt  estate  might,  if  sufficient  ground  for  calling  upon  the 

fairiy  done,  bind  the  estate  by  any  dis>  emtitabU  jurisdiction  of  the  court,  since 

charge  he  might  give  for  it,  that  it  that  may  be  replied.     Wild  v.  Wil* 

could  never  be,  that  where  one  assignee  liams,  6  M.  &  W.  490.    **  If  such  a 

had  shown  his  express  dissent  that  the  release/'  says  Baron  Parke,  Phillipa  v. 

other  might  give  a  receipt,  binding  on  Clagett,  11  M.  &  W.  98,  "  is  a  fraud  in 

the   estate ;   as   such    a   construction  point  of  law  upon  one  of  the  parties  to 

would  enable  one  assignee  to  dissipate  \i,  the  court  would  not  interfere ;  that 

and  destroy  the  estate,  in  despite  of  is  the  proper  subject  fbr  a  replication ; 

his  brother  trustee."    See  also  Wil-  they  can  only  interfere  when  it  is  a 

Uams  V.  Walsby ,  4  Esp.  220 ;  Stewart  fraud   on    third    persons,   and    when 

Lee,  Moody  &  M.  158.  a  court  of  equity  would  clearly  set 

!t)  Barber  v.  Pott,  4  H.  &  N.  759.  aside  the  release,  not  merely  as  be- 
u)  This  is  because  the  outui  que  tween  the  parties  one  of  whom  re- 
tnui  is  obliged  to  proceed  in  a  court  of  leases,  but  where  they  would  set  it  aside 
law  in  the  name  of  the  trustee ;  and  as  a  as  against  the  defendant."  So  in  the 
court  of  law  can  only  consider  the  -still  later  case  of  Rawstome  v,  Qan- 
parties  on  the  record,  whatever  is  an  dell,  15  M.  &  W.  804,  the  rule  was  laid 
answer  as  to  the  trustee  is  an  answer  down  that  the  court  will  not  tot  aside 
to  the  action.  Gibson  v.  Winter,  5  B.  a  plea  of  a  release  by  one  of  several 
ft  Ad.  96.  In  modem  times,  however,  co-plaintiffs,  unless  it  is  dearly  shown 
courts  of  law  have  been  in  the  habit  to  have  been  made  in  fraud  of  the 
of  exercising  an  equitable  jurisdiction  other  plaintifls,  or  unless  the  releasor 
on  motion,  and  preventing  a  defendant  be  a  mere  nominal  party  to  the  action, 
from  availing  himself  of  such  a  de-  having  no  interest  whatever  in  the  sub- 
fence  nxgustly.  See  the  next  note.  ject-matter  of  it.  In  the  case  of  Al- 
(v)  Barker  p.  Richardson,  1  Young  ft  ner  v.  George,  1  Camp.  892,  Lord  £Ueii* 
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After  the  lapse  of  twenty  years,  there  is  a  presumption  of 
payment  at  law;  and  it  has  been  held  that  it  may  arise 
earlier  if  there  be  additional  circumstances  tending  to  prove 
payment,  (vv) 

»  618  •a  Of  Paw  PATMsirT. 

It  has  been  said,  that  the  payment  of  a  part  of  a  debt,  or 
of  liquidated  damages,  is  no  satisfaction  of  the  whole  debt, 
even  where  the  creditor  agrees  to  receive  a  part  for  the 
whole,  and  gives  a  receipt  for  the  whole  demand ;  and  a  plea 
of  payment  of  a  small  sum  in  satisfaction  of  a  larger  is  bad 
even  after  verdict,  (w^     But  this  rule  must  be  so  far  quali- 

borough  ruled,  that  this  equitable  ju-  nominal  damages  and  costs.    Randall 

risdiction  could  not  be  exercised  by  a  v.  Moon,  12  C.  B.  261, 14  Eng.  L.  A  Eq. 

single  judge  at  Niti  Prius.  248 ;  Gtoodwin  p.  Cremer,  mpra,  and 

iyv}  Baker  v.  Stonebreaker,  86  Mo.  editor's  note.     But  in  Beaumont    v. 

S8d.  Greathead,  8  Dowl.  A  L.  P.  C.  681, 

(w)  Pinnel's  case,  5  Rep.  117;  Cum-  It  was  held,  that  payment  and  aocept- 
ber  V,  Wane,  Stra.  426 ;  Thomas  v.  ance  of  the  amount  of  a  promissoiy 
Heathom,  2  B.  &  C.  477 ;  Fitch  r.  Sut-  note  after  it  becomes  due,  and  when 
ton,  5  East,  280 ;  Blanchard  v.  Nojres,  the  holder  is  entitled  to  nominal  dam- 
8  N.  H.  518 ;  Wheeler  r.  Wheeler,  11  a^es,  will  support  a  plea  of  payment 
Yt.  60;  Bailey  v.  Day,  26  Me.  88;  and  a>?ceptance  in  discharge  of  the 
Down  V.  Hatcher,  10  A.  &  E.  121 ;  debt  and  damages ;  and  that  conse- 
Gei^r  v.  Kershner,  4  Gill  &  J.  806 ;  quently  the  hplder,  after  such  payment 
Watkinson  o.  Inglesby,  6  Johns.  886 ;  and  acceptance,  cannot  maintain  an 
Dederick  p.  Leman,  9  Johns.  888 ;  Sey-  action  for  such  nominal  damages.  And 
mour  V.  Mintum,  17  Johns.  169 ;  Rob-  per  Maule^  J. :  "  The  point  is,  whether, 
bins  V.  Alexander,  11  How.  Pr.  Rep.  after  default  on  a  simple  contract  for 
100 ;  Hinckley  r.  Arey,  27  Me.  862.  £50,  in  respect  of  which  the  defendant 
But  it  has  been  hdd,  that  upon  a  plea  is  liable  to  nominal  damages,  if  the 
of  payment,  the  acceptance  of  a  less  party  accept  that  sum,  he  can  after- 
sum  may  be  left  to  the  jury  as  evi-  wards  sue  for  those  nominal  damages, 
dence  that  the  rest  has  been  paid.  I  think  he  cannot.  Those  nominal 
Henderson  v.  Moore,  5  Cranch,  11 ;  damages,  in  fact,  are  introduced  solely 
Blanchard  v.  Noyes,  8  N.  H.  518.^  for  a  technical  purpose,  because  the 
Payment  of  a  debt  alone,  without  the  statute  of  Gloucester  (6  Ed.  I.  c.  1, 
costs,  made  after  suit  brought,  is  not  a  §  2)  says  '  damages ; '  and  are,  in 
good  payment  to  bar  the  action.  Costs  effect,  only  a  peg  to  hang  costs  on. 
with  nominal  damages  may  still  be  The  creditor,  for  example,  says,  Tou 
recoTered,  at  least  up  to  the  time  of  owe  me  a  debt  of  £50,  and  a  nomi- 
payment.  Stevens  v,  Briggs,  14  Yt  nal  sum ;  the  debtor  thereupon  takes 
44 ;  Goings  v.  Mills,  1  Pike,  Ark.  out  £50  and  pays  it  to  him,  saying, 
11.  And  see  Horsburgh  v.  Orme,  1  Here  is  the  £50  debt,  and  the  nomi- 
Camp.  568,  note ;  Godard  r.  Benjamin,  nal  sum.  That  nominal  sum  means 
8  Canip.  881 ;  Goodwin  v.  Cremer,  18  in  fact  no  sum  at  all ;  it  is  not  merely 
Q.  B.  757, 16  Ene.  L.  A  Eq.  90 ;  Kemp  an  insignificant  sum,  but  a  sum  which 
V.  Balls,  10  Exch.  607,  28  Eng.  L.  &  does  not  exist,  in  point  of  quantity,  at 
Eq.  498.  So  if  two  actions  be  com-  all.  It  has  a  mere  fictitious  existence ; 
menoed  on  a  bill  or  note  against  sepa-  and  therefore,  I  sajr,  a  man  may  well 
rate  parties,  and  the  debt  and  costs  receive  £50  in  satisfaction  and  dis- 
in  one  suit  be  paid,  this  is  not  such  a  charge  of  a  debt  of  £50,  and  nominal 
payment  as  will  defeat  the  other  ao-  damages."  And  see  Cooper  v.  Parker, 
tion;  but  the  plaintiflT  it  entitled  to  15  C.  B.  828,  29  Eng.  L.  &  Eq.  241. 
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tied  as  not  to  include  the  comnjon  case  of  a  payment  of  a 
debt  by  a  fair  and  well-understood  compromise,  carried  faith 
fully  into  effect,  even  though  there  were  no  release 
under  seal,  (x)    Some  exceptions  *  to  the  rule  have  *  619 
always  been  acknowledged ;  as  if  a  part  be  paid  be- 
fore all  is  due,  (y)  or  in  a  way  more  beneficial  to  the  cred- 
itor than  that  prescribed  by  the  contract ;  (2)  here  it  is  said 

(x)  Milliken  v.  Brown,  1  Rawie,  891.  ment  of  part  could  be  a  satisfaotion 
There  a  creditor  of  tttree  joint  debtors,  of  the  whole ;  bat,  if  part  was  paid 
accepted  from  one  of  them  one-third  before  the  day,  it  was  a  good  satis- 
ofthe  debt,  with  intent  to  exonerate  faction  of  the  whole.  I  mention  this 
bim.  Tliis  was  hdd  to  operate  as  a  not  firom  a  general  disrespect  to  the 
release  as  to  him,  and  therefore  as  to  law  or  lawyers  of  the  days  I  speak  of, 
the  other  two  also.  Huston,  J.,  said :  bnt  for  another  purpose.  It  has,  alas  1 
"  There  was  a  time  in  the  history  of  become  too  common  for  men  of  good 
the  Uw,  when,  like  every  thing  else  character  and  principles,  but  who  trade 
of  that  day,  it  was  a  system  of  meta-  on  borrowed  capital,  to  fail,  and  their 
physics  and  logic ;  and  when  the  cause  creditors  are  glad  to  receive  fifty  cents 
was  decided  without  the  slightest  re-  in  the  dollar,  and  give  a  discharge  in 
gard  to  its  justice,  solely  on  the  techni-  tall ;  and  I  do  not  know  the  lawyer 
cal  accuracy  of  the  pleaders  on  the  ser-  who  would  be  hardy  enough  to  deny 
•ral  sides ;  defect  of  form  in  the  plea  the  validity  of  such  msclukrge,  although 
was  defect  of  right  in  him  who  used  it.  given  after  tlie  money  was  due,  and 
This  period  of  juridical  history,  how-  although  the  discharge  was  not  under 
ever,  was  in  some  respects  distinguished  seal,  or  although  it  might  be  doubtful 
by  great  men,  of  great  learning,  and  whether  it  could  more  properly  be 
abounds  with  information  to  the  stu-  osUed  a  receipt  or  a  release,  or  a  cov- 
dent  At  the  time  I  speak  of,  pay-  enant  never  to  sue,  if  the  meaning  can 
ment  of  debt  and  interest  on  a  bond,  be  certainly  ascertained,  and  no  fraud, 
the  next  day  after  it  fell  due,  was  concealment,  or  mistake  at  the  giving 
DO  defence  in  a  court  of  law  ;  nay,  it,  it  is  effectual,  it  avails  little,  then, 
It  was  no  defence  to  prove  payment  to  go  back  to  the  hut  century,  or  fur- 
without  an  acquittance  before  the  day ;  ther,  to  cite  cases  in  which  a  matter 
nay,  if  you  pleaded  and  proved  a  pay-  was  of  validity  or  effect  according  as 
ment,  which  was  accepted  in  fuU  of  it  was  couched  in  this  or  that  form, 
the  debt,  yet  you  failed  unless  your  Universally  the  law  is,  or  ought  to  be, 
plea  stated  that  you  paid  ii  in  fvU,  that  the  meaning  or  intention  of  the 
as  well  as  that  it  was  accepted  in  full ;  parties  is,  if  it  can  be  distinctly  known, 
or  perhaps  because  you  pleaded  it  as  to  have  effect,  unless  the  intention  con- 
a  payment,  when  you  ought  to  have  travenes  some  well-established  princi- 
pleaded  it  as  an  accord  and  aatisfao-  pie  of  Uw."  See  Keen  v.  Vaughan,  4S 
tion.    An  act  of  |Mirliament  or  two,  Penn.  St.  477. 

and  the  constant  mterferenoe  of  the  (y)  Pinnerscase,6Bep.  117;  Brooks 

Court   of  Chanceiy,  granting   relief,  v.  White,  2  Met.  288 ;  Smith  v.  Brown, 

have  changed  tills  in  a  great  measure ;  8  Hawks,  680. 

but  it  is  not  a  century  since  it  was  (x)  As  if  the  debtor  give  his  own 
solemnly  decided,  that  if  a  creditor,  nupdiable  note  for  part  of  the  debt, 
finding  his  debtor  in  failing  circum-  Sibree  o.  Tripp,  16  M.  &  W.  28,  where 
stances,  and  being  afraid  of  losing  his  the  cases  of  Cumber  17.  Wane,  I  Stra 
debt,  proposed  to  give  him  a  discharge  426,  and  Thomas  e.  Heathom,  2  B. 
in  full  if  he  paid  half  the  money,  and  &  C.  477,  are  somewhat  shaken.  Or 
the  debtor  borrowed  the  money,  and  if  the  debtor  pay  a  part  at  a  more  con- 
paid  the  one-half  on  the  day  the  bond  venient  plare  than  stipulated  for  in  the 
fell  due,  and  got  an  acquittance  in  contract,  this  will  be  a  good  satisfao- 
terms  as  explicit  as  tho  English  Ian-  tion  for  the  whole,  if  so  received, 
guage  could  afford,  yet.  if  sued,  he  Smith  v.  Brown,  8  Hawks,  680.  80 
must  pay  the  rest  of  the  debt ;  for  it  if  the  debtor  give  and  the  creditor  re- 
was  impoesible,  say  the  oourt^  pay-  oeiveadbalto/,insatisfiu!tionof  awhdie 
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there  is  a  new  consideration  for  tibe  release  of  the  whole  debt. 
And  if  a  stranger  pay  from  his  own  monej,  or  give  his  own 
note,  for  a  part  of  a  debt  due  from  another,  in  consideration 

of  a  discharge  of  the  whole,  such  discharge  is  good,  (a) 
*  620       •  If  a  creditor  by  his  own  act  and  choice  compel  a 

payment  of  a  part  of  his  claim  by  process  of  law,  this 
will  generally  operate  as  an  extinguishment  of  his  whole 
claim,  under  the  rule  that  he  shall  not  so  divide  an  entire 
cause  of  action  as  to  give  himself  two  suits  upon  it.  (i)  He 
may  often  bring  his  action  for  a  part ;  but  a  recovery  in  that 
action  bars  a  suit  for  the  remainder.  As  if  one  has  a  de« 
mand  for  three  articles  under  one  contractt  and  sues  for  one, 
he  cannot  afterwards  bring  his  action  for  the  other  two. 
This  has  been  carried  so  far,  that  where  a  note,  given  as 
security  for  a  sum  to  be  paid  by  instalments,  was  sued,  and 
judgment  recovered  for  the  instalments  then  due,  it  was 
held,  that  the  note  could  not  afterwards  be  put  in  suit  to  re- 
cover the  remaining  instalments  when  they  fell  due  ;  (<?)  we 
cannot  accept  this,  however  as  a  general  rule  of  law.  But 
a  second  indorser  may  bring  one  action  against  a  prior  in- 

debt,  this  is  a  good  defence,  although  ham  v.  Hall,  11  S.  &  R.  78 ;  Cook  v, 

the  chattel  may  not  be  of  half  the  value  The  Genesee  Mot.  Ins.  Co.  8  How.  Pr. 

of  the  debt.   Andrew  p.  Bonghey,  Dyer,  Rep.  614;  Field  o.  The  Mayor,  &c.  of 

76,  a;  Pinnel's  case,  6  Rep.  117;  and  New   York,  2  Seld.  179;    Palmer  v. 

tee  Sibree  v,  Tripp,  16  M.  &  W.  86,  Merrill,  6  Cush.  282.    Nor  can  a  ci«d- 

Parke,  B. ;  Brooks  v.  White,  2  Met.  iter,  after  baring  compelled  payment 

286,  286,  Dewe^f  J. ;  Jones  v,  Bullitt,  of  a  part  of  his  claim  by  process  of  law, 

2  Litt.  49 ;  DoiiglaM  v.  White,  8  Barb,  arail  himself  of  the  residue  by  way  of 

Ch.  621.    So  if  the  debtor  render  cer-  set-off  in  an  action  against  him  by  the 

tain  serTices,  by  consent  of  the  cred-  other  party.    Miller  v.  Covert,  1  ^end. 

itor,  in  full  payment  of  a  debt,  this  is  a  487.    And  the  same  rule  applies  to  torts, 

good  discharge,  whatever  the  nature  If  a  person  by  one  and  tne  same  act 

of  the  services.    Blinn  v.  Chester,  6  convert  several  of  the  plaintifTs  arti- 

Pay,  869.    Or  assign  certain  property,  cles,  he  cannot  have  a  separate  action 

Waticinson  v.  Inglesby,  6  Johns.  886  ;  for  each  article.    Farrington  v.  Payne, 

Eaton  V.  Lincoln,  18  Mass.  424.  16  Johns.  482.    But  the  general  rule 

(a)  Brooks  v.  White,  2  Met.  288 ;  stated  in  the  text  must  be  confined  to 

Boyd  V.  Hitchcock,  20  Johns.  76 ;  Kel-  cases  where  the  claim  is  single  and  indi- 

logg  V,  Richards,  14  Wend.  116;  Le  visible.  Phillipsv.Berick,  16  Johns.  186. 
Pag^  V,  McCrefl«.  I  Wend.  164 ;  San-        (c)  Siddall  v.  Rawdiff,  1  Moody  & 

ders  V.  Branch  JBank,  18  Ala.  868 ;  R.  268.     We  should  have  much  doubt 

Lewis  V.  Jones,  4  B.  &  C.  606 ;  Stein-  of  this  case ;  for  it  is  every  day's  prao- 

man  v.  Magnus,  11  East,  890.  tioe  to  bring  actions  on*  notes  when 

(6)  Ingrahara  v»  Hall,  11  S.  &  R.  78 ;  interest  is  payable  annually,  and  re- 
Smith  v.  Jones,  16  Johns.  229;  Far-  cover  the  same  from  year  to  year, 
rington  r.  Payne,  id.  482 ;  Willard  v,  although  the  note  may  not  be  due  for 
Bperry,  16  Johns.  121 ;  Phillips  v.  Be-  many  years.  And,  indeed,  the  above 
rick,  f  i.  186.  So  assigning  a  part  of  case  seems  to  have  been  decided  in  a 
his  claim  will  not  enable  a  creditor  to  great  measure  on  the  ground  that  such 
■ubject  his  debtor  to  two  suits.    Ingra-  a  note  was  a  fraud  on  the  stamp  acts. 
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dorser  for  moneys  paid,  and  a  second  action  for  moneys  suIh 
sequenUy  paid.  ((2) 

8.  Of  PATnNT  bt  Lkttbb. 

Payment  is  often  made  by  letter ;  and  the  question  arises, 
at  Avho.se  risk  it  is  when  so  made.  This  must  depend  upon 
circumstances ;  but  in  general  the  debtor  is  discharged,  al- 
though the  money  do  not  reach  the  creditor,  if  he 
was  directed  or  expressly  •  authorized  by  the  creditor  •  621 
80  to  send  it,  or  if  he  can  distinctly  derive  such  au-  • 
thority  from  its  being  the  usual  course  of  business ;  but  not 
otherwise,  (e)     And*  if  a  creditor  directs  certain  specific 


I; 


\d)  Wright  9.  Butler,  6  Wend.  284.  hj  mail  to  the  phiiBtifrs  attorney,  to 

\e)  Warwick  v.  Noakes,  Peake,  67.  whom^however,  it  was  never  delivered. 

This  was  an  action  of  assumpsit  for  It  was  hdd,  that  the  sheriff  was  liable  to 

goods  sold  and  delivered,  and  money  the  creditor,  and  tliat  the  money  was 

had  and  reteived.    The  plaintiff  was  a  sent  at  his  own  risk.    Otherwise,  if 

hop  merchant,  and  the  defendant  his  the   money  had   been   sent  immedi- 

customer,  living  at  Sherborne,  in  Dor-  ately  upon  receipt  of  tlie  attorney's 

setshire.    The  plaintiff  sold  him  hops,  letter.^  When  payment  is  to  be  made 

and  also  sold  hops  to  several  persouH  in  by  letter,  care  should  be  taken  that 

that  neighborhood ;  and  requested  the  the  letter  is  properly  directed,  or  it  will 

defendant,  as  his  friend,  to  receive  the  not  discliarge   the  debtor.    Thus,  in 

money  due  to  him  from  his  other  cus-  Walter  o.  Uaynes,  Ryan  &  M.  149,  a 

tomers.  and  remit  him  by  the  post  a  bill  letter  was  put  into  the  office  directed 

for  those  sums,  and  also  the  money  due  to  *'  Mr.  Haynes,  Bristol,"  and  this  waa 

to  him  from  the  defendant  himself.     A  held  to  be  insufficient.    And,  per  Abbott, 

bill  was  accordingly  remitted,  but  the  let-  C.  J. :  **  Where  a  letter  fully  and  par- 

ter  got  into  bad  hands,  and  the  bill  was  ticuiarly  directed  to  a  person  at  hU 

received  by  some  third  person  at  the  usual  place  of  residence  is  proved  to 

banker's  on  whom  it  was  drawn.    Upon  have  been  put  into  the  post-office,  this 

this  evidence,  Lord  Kenyan  nonsuited  is  equivalent  to  proof  of  a  delivery  into 

the  plaintiff,  and  said :  '*  Had  no  direc*  the  hands  of  that  person ;  because  it  is 

lions  been  given  about  the  mode  of  a  ^afe  and  reasonable  presumption  that 

remittance,  still  this  being  done  in  the  it  reaches  its  destination  ;  but  where  a 

usual  way  of  transacting  business  of  letter  is  addressed  generally  to  A.  B. 

this  nature,  I  should  have  held  the  at  a  large  town,  as  in  the  present  case, 

defendant  clearly  discharged  from  the  it  is  not  to  be  absolutely  presumed, 

money  he  lutd  received  as  agent.    It  from  the  fact  of  its  having  been  put 

was  so  determined  in  the  Court  of  into  the  post-office,  that  it  was  ever 

Chancery  forty  years  since ;  and  as  the  received  by  the  party  for  whom  it  was 

plaintiff  in  this  case  directed  the  defend-  intended.     The  name  may  be  unknown 

ant  to  remit  the  whole  money  in  this  at  the  post-office,  or  if  the  name  l)e 

way,  it  was  remitted  at  the  peril  of  the  known,  there  may  be  several  persons 

plaintiff."    And  see  Kington  v.  King-  to  whom  so  general  an  address  would 

ton,  11  M.  &  W.  233.    In  Wakefield  t;.  apply.    It  is  therefore  always  neoes- 

Lithgow,  3  Mass.  249,  a  sheriff  had  sary,  in  the  latter  case,  to  give  some 

allowed  an  execution  in  his  hands  to  lie  further  evidence  to  show  that  tlie  letter 

by  until  the  return  day  had  passed,  and  did  in  fact  come  to  the  hands  of  tlia 

tlie  creditor's  attorney  wrote  to  the  person    for  whom  it  was   intended." 

sheriff;  pret^uming  he  had  collected  the  See  also  Gordon  v.  Strange,  1  Exch. 

money,  and  requested  him  to  send  it  to  477.    So  in  the  case  of  Hawkins  o. 

him  by  mail.    At  that  time  the  sheriff  Butt,  Peake,  186,  Lord  Kgnyon  ruled 

had  not  received  the  money,  but  collect-  that  a  person  remitting  money  by  the 

ing  it  several  months.afterwjicda,  sent  it  poat  abould  c*eUTer  the  letter  at  thQ 
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precautions,  it  is  no  defence  to  a  creditor  sending  mouej 
without  these  precautions,  that  he  could  not  take  them ;  as 
he  then  should  not  have  sent  it.  Xee) 

< 

4.  Of  Pxtmeitt  ik  Bxhk-bills. 

In  this  country,  where  paper-money  is  in  universal  use, 
questions  often  arise  as  to  payments  made  in  that  way.  It 
seems  to  be  settled  that  a  payment  in  good  bank-bills,  rot 

.  objected  to  at  the  time,  is  a  good  payment ;  and 
*  622  so  is  a  tender  of  such  *  bills ;  (/)  but  the  creditor 
may  object  and  demand  specie,  (jg)  If  the  bills  are 
forged,  both  in  England  and  in  this  country,  the  payee  may 
treat  them  as  a  nullity,  for  such  bills  are  not  what  they  pur* 
port  to  be.  (A)  But  if  the  bills  are  true  and  genuine,  the 
responsibility  of  the  solvency  of  the  bank  would  seem  from 
some  cases  to  rest  upon  the  payee,  (t)    But  if  the  debtor 

ffenenl  pott-office,  or  at  a  receiving  Horton,  8  Barr,  880 ;  Keene  o.  Thomp- 

house  appointed    by  that  office,   and  son,  4  Gill  A  J.  468.     See  also  ante, 

that  a  deliTery  to  a  bellman  in  the  vol.  i.  p.  264.    But  such  forged  notes 

street  was  not  sufficient.     See  Crane  (and  the  same  applies  to  forged  coin) 

V.  Pratt,  12  Gray,  848.  must  be  returned  by  the  receiver  in 

{ee)  Williams  v.  Carpenter,  86  Ala.  9.  a  reasonable  time,  or.  he  must  bear  the 

(/)  Snow  V.  Perry,  9    Pick.  642;  loss.    Pindall    r.    The    Northwestern 

Warren    r.    Mains,    7    Johns.    476;  Bank,  7  Leigh,  617:  Sims  v,  Clarke, 

Wheeler  p.  Kraggs,  8  Ohio,  169 ;  Uoyt  11  111.  187.    But  payment  made  to  a 

V.  Byrnes,  2  Faiif.  475 ;  Tiley  v.  Cour-  bank,  honajide,  in  its  own  notes,  which 

tier,  2  Cromp.  &  J.  16,  n. ;  Wright  o.  are  received  as  genuine,  but  afterwards 

lieed,  8  T.  R.  564 ;  Ball  v.  Stanley,  ascertained  to  be  forged,  is  good,  and 

6  Yerg.  199;    Polglass    v.    Oliver,  2  the  bank  must  hear  the  loss.     See 

Cromp.   &  J.   15;   Brown  v.  Saul,  4  ante^  rol.  i.  p.  264.    This   seems    to 

Esp.  267 ;  Noe  v.  Hodges,  8  Humph,  be  on  the  ground  that  the  bank,  or 

162 ;  Sea  well  v.  Henry,  6  Ala.  226.  its  officers,  naving  superior  means  of 

(7)  Coxe   V,  State  Bank,  8  Halst.  determining  the  genuineness  of  their 

172 ;  Moody  v.  Mahurin,  4  N.  H.  296 ;  own  bills,  are  guilty  of  negligence  in 

Donaldson  v.  Benton,  4  Dev.  &  Bat  receiving  them  without  examination. 

485.    And  a  legal  tender  cannot  be  But  payment  to  a  bank  by  its  own 

made  in  copper  cents  under  the  Con-  notes,  which  have  been  stolen  from 

stitution  of  the  United  States.    M'Cla-  such  bank,  is  no  payment.    State  Bank 

rin  V.  Nesbit,  2  Nott  &  M'C.  519.  o.  Welles,  8  Pick.  894. 

{h)  United  States  Bank  v.  Bank  of  (t)  Lowrey  v.  Murrell,  2  Port.  280; 
Georgia,  10  Wheat.  888;  Markle  v.  Bayard  v.  Shunk,  1  WatU  &  S.  92; 
Hatfield,  2  Johns.  455;  Thomas  v.  Scruggs  v.  Gass,  8  Yerg.  175.  Per> 
Todd,  6  Hill,  810;  Hargrave  v.  Dusen-  haps  these  cases  rest  upon  the  ground 
berry,  2  Hawks,  326 ;  Anderson  v.  that  the  identical  bills  given  and  re- 
Hawkins,  8  Hawks,  568 ;  Pindall  o.  ceived  were  received  as  payment,  per 
The  Northwestern  Bank,  7  Leigh,  617;  s^  whether  they  were  good  or  bad. 
Mudd  V.  lieeves,  2  Harris  &  J.  868 ;  PotsiVtff  also,  there  may  be  a  difference 
Wilson  o.  Alexander,  8  Scam.  892;  between  bills  received  in  payment  of 
Eagle  Bnxilg  v.  Smith,  5  Conn.  71 ;  an  antecedent  debt  and  bills  passed  iu 
Young  V,  Adams,  6  Mass.  182;  Sims  payment  at  the  time  of  a  purchase. 
V.  Clarke,  11  111.  187;  Ramsdale  0.  in  the  latter  case,  perhaps,  the  doo 
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knew  of  the  insolvency,  and  did  not  disclose  it,  or  if  he 
might  have  known  it,  and  his  ignorance  was  the  result  of  hi^ 
negligence,  he  certainly  is  not  discharged  by  such  pay- 
ment. (/)  And  the  majority  of  our  cases  appear  to  take 
the  ground,  that  where  bills  of  a  bank  that  has  failed  are 
paid  and  received  in  ignorance  of  such  failure,  the  loss  falls 
on  the  party  paying ;  putting  such  bills  on  the  same  footing 
as  forged  bills,  and  as  equally  a  nullity,  (k)  But  if 
such  a  rule  were  adopted,  it  would  undoubtedly  •  be  so  *  628 
far  qualified,  that  where  both  parties  were  entirely 
and  equally  ignorant,  and  the  creditors  by  receiving  and  re- 
taining the  bills  without  notice,  deprived  the  debtor  of  any 
remedy  or  indemnity  he  might  have,  the  debtor  was  then 
discharged.  (J) 

6.  Of  Tjlyumvt  bt  Ghsok. 

Payment  is  also  often  made  by  the  debtor's  check  upon  a 
bank.  A  check  is  a  draft,  and  the  law  of  bills  and  notes  is 
generally  applicable  to  it.  K  given  in  the  ordinary  course 
of  business,  and  unattended  by  especial  circumstances,  it  is 
not  presumed  to  be  received  as  absolute  payment,  even  if 
the  drawer  have  funds  in  the  bank.  The  holder  is  not  bound 
by  receiving  it,  but  may  treat  it  as  a  nullity  if  he  derives  no 

trine  of  caveat  emptor  applies  to  the  refused  payment.  They  were  trans- 
receiver  of  the  bills,  as  well  as  to  the  mitted  by  that  night's  post  to  the 
purchaser  of  the  goods.    Sed  qucere,  banking  company,  who  on  the  follow- 

ij)  See  Commonwealth  v.  Stone,  4  ing  day  gave  notice   of  dishonor  to 

Met.  43.  M.  W.,  and  tendered  to  him  the  notes, 

{k)  Wainwright  v.  Webster,  11  Vt.  which  he  refused.  It  turned  out  that 
676;  Gilman  v.  Peck,  id.  616;  Fogg  the  bank  which  had  issued  the  notes 
V.  Sawyer,  9  N.  H.  865 ;  Frontier  Bank  had  stopped  payment  upon  the  day 
V.  Morse,  22  Me.  88 ;  Lighthody  v.  On-  when  M.  W.  made  the  deposit  with 
tario  Bank,  11  Wend.  1,  13  Wend.  101 ;  the  banking  company,  but  that  neither 
Houghton  V.  Adams,  18  Barb.  646.  See  M.  W.  nor  the  company  were  then 
also  ante,  vol.  i.  p.  264.  In  Timmins  aware  of  this.  It  was  held,  that  under 
V.  Gibbins,  18  Q.  B.  722,  14  £ng.  L.  the  above  circumstances  M.  W.  could 
&  £q.  64,  M.  W.  deposited  certain  not  maintain  an  action,  either  for 
country  bank-notes,  payable  in  Lon-  money  lent,  or  for  money  had  and 
don,  representing  £80  in  value,  with  a  received,  against  the  banking  corn- 
banking  company,  and  received    the  pany. 

following  memorandum,  signed  by  the  (/)  Thus,  where  a  banking  company 

manager :   "  Received  of  M.  W.  £80,  paid  notes,  on  which  the  name  of  the 

for  which  we  are  accountable,  j£80,  at  president  had  been  forged,  and  neglected 

3  per  cent,  interest,  with  fourteen  days'  for  fifteen  days  to  return  them,  it  was 

notice."    The  notes  were  sent  on  the  heid,  that  they  had  lost  their  remedy 

same  evening  by  poet  to  the  London  against   the   person  from  whom  the 

agents  of  the  banking  company,  and  notes  had  been  received.     Gloucester 

were  presented  on  the  next  day,  and  Bank  v.  Salem  Bank,  17  Mass.  83. 
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benefit  from  it,  provided  he  has  been  guilty  of  no  negligence 
which  has  caused  an  injury  to  the  drawer,  (m)  Nor  is  it 
necessary  to  preserve  the  payee's  rights  that  it  should  be 

presented  on  the  day  on  which  it  is  received,  (n) 
•  624  And  if  drawn  on  a  bank  in  which  the  drawer  •  has  no 

funds,  it  need  not  be  presented  at  all  in  order  to  sus- 
tain an  action  upon  it.  (o)  The  drawing  of  such  a  check 
knowingly  is  a  fraud,  which  deprives  the  drawer  of  all  right 
of  presentation  or  demand. 

6   Of  PxTMBirT  bt  Notb. 

Payment  is  also  often  made  by  the  debtor's  giving  his  own 
negotiable  promissory  note  for  the  amount.  In  Massachu* 
setts,  such  note  is  said  in  some  cases  to  be  Bn  absolute  pay- 
ment and  a  discharge  of'  the  debt,  (j?)  It  is  said  that  this 
rule  has  prevailed  in  that  State  from  colonial  times ;  and  it 
rests  upon  the  danger  which  the  promisor  would  be  under  of 
being  obliged  to  pay  the  note  to  an  innocent  indorsee,  after 
he  had  paid  the  sum  due  on  a  suit  brought  by  his  creditor  on 
the  original  contract.  But  most  of  the  cases  in  Massachu- 
setts treat  it  only  as  a  presumption  of  payment,  in  the  ab-  | 
sence  of  circumstances  going  to  show  an  opposite  intention, 
and  this  may  now  be  considered  the  settled  rule  in  that 
State,  (g)    And  the  same  rule  is  recognized  in  Maine  and 

(m)  Cromwell  v.  Lorett,  1  Hall,  66.  Bolton  v,  Richard,  6  T.  R.  189;  Brown 

The  holder  of  the  check  in  such  a  case  v,  Kewlej,  2  B.  &  P.  518. 

becomes  the  agent  of  tlie  drawer  to  (n)  Tlie  Merchants  Bank  v.  Spvsef, 

collect  the  money.    And  oertainly  if  6   Wend.  448;   Robson  v.  Bennett,  2 

the  check  is  conditional,  as  if  it  is  Taunt.    896;    Rickford   r.    Ridge,    2                                I 

stated  to  be  for  the  "  balance  due  "  the  Camp.  687 ;  Gough  v.  Staats,  13  Wend.                                ' 

creditor,  this  would  be  no  payment,  649.    Checks  are  considered  as  inland                                i 

and  the  creditor  need  not  return  it  bills  of  exchange,  and  the  holder  must 

before  commencing  suit  on  tlie  original  use  the  same  diligence  in  presenting 

cause  of  action.    Hough  r.  May,  4  A.  them  for  payment  as  tlie  holder  of  such 

&  E.  954.    And  if  a  creditor  is  offered  bill.    Marcgf  J.,  in  Bank  v.  Spicer,  6 

either  cash,  in  payment  of  his  debt,  or  Wend.  448. 

a  check  of  the  debtor's  agent,  and  he  (o)  Franklin  v.  Yanderpool,  1  Hall, 

prefers  the  latter,  this  does  not  dis-  78. 

charge  the  debt  if  the  check  is  not  (;>)  Thacher  v.  Dinsraore,  5  Mass. 

paid ;  although  such  agent  afterwards  299 ;  Whitcombe  v.  Williams,  4  Pick, 

fails  with  a  large  balance  of  the  debtor's  228.                                                                                         I 

f^ndsin  his  hands;  for  the  check  of  {q)  Watkins  v.  Hill,  8  Pick.  622; 

the  agent  is  considered,  in  such  a  case,  Reed  v.  Upton,  10  id.  526 ;  Maneely  v.                                 ! 

«w  the  check  of  the  principal  debtor.  McGee,  6  Mass.  l48 ;  Wood  v.  Bodwell,                                 ! 

Brerett  v.  Collins,  2  Camp.  515.    See  12  Pick.  268;  Ilsley  u.  Jewett,  2  Met 

also  Tapley  V.  Martens,  8  T.  R.  451;  168.    This  presumption  is  but  prinuL 
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Yermont.  (r)  But  even  in  this  the  law  in  those  States  diffen 
from  the  rule  as  held  in  the  courts  of  the  United  States,  and 
of  the  State  courts  generally.  There  it  is  held  that  a  nego- 
tiable promissory  note  is  not  payment,  unless  circumstances 
show  that  such  was  the  intention  of'  the  parties.  («) 

It  woidd  seem  to  be  clear  both  on  principle  and  on  au- 
tiiority,  that  if  one  receives  negotiable  paper  of  any  kind  in 
payment  of  or  as  security  for.  a  debt,  and  by  his  laches  de- 
stroys or  diminishes  the  value  of  the  paper,  he  makes  the 
paper  his  own,  and  the  loss  must  fall  upon  him.  (««) 

*7.  Op  PxTimfT  bt  Dblboatiov.  *625 

Payment  may  be  made  by  an  arrangement,  whereby  a 
credit  is  given  or  funds  supplied  by  a  third  party  to  the 
creditor,  at  the  instance  of  the  debtor.  But  such  an  ar- 
rangement must  be  carried  into  actual  effect  to  have  all  the 
force  of  payment ;  and,  in  general,  it  may  be  compared  with 
the  delegation  of  the  civil  law.  Thus,  where  a  debtor  di- 
rected his  bankers  to  place  to  the  credit  of  the  creditor,  who 
was  also  a  customer  of  the  bankers,  such  a  sum  as  would  be 

JhetBt  aod  may  be  rebutted  bf  proof  of  ceired  in  payment  of  a  pre-existing 

a  different  intent.    Butts  p.  Dean,  2  debt  is  received  and  held  upon  valid 

Met.  76.  And  tlie  fkci  tliat  taking  such  and  valuable  consideration, 

note  as  payment  would  deprive  the  («)  Peter  v.  Beverly,  10  Pet.  667; 

party  taking  it  of  a  substantial  benefit,  Sbeehy  v.  Mandeville,  6  Crancb,  268 ; 

or,  where  he  has  other  ^ecuritv  for  the  Wallace  t*.  Agry,  4  Mason,  886 ;  Smith 

payment,  has  a  strong    tendency  to  v.  Smith,  7  Foster^  2^4 ;  Van  Ostrand 

show  that  the  note  was  not  intended  v.  Reed,    1    Wend.    424 ;    Burdick  v. 

as   payment    Curtis    v.   Hubbard,    9  Green,    15    Johns.    247;    Hughes    v. 

Met  828.  And  see  Thurston  v.  Blanch-  Wheeler,  8  Cowen,  77 ;  Booth  v.  Smith, 

ard,  22  Pick.  18;  Melledge  v.  Boston  8  Wend.  66;  Bill  v.  Porter,  9  Conn.  28; 

lion  Company,  5  Cush.  158;  Appleton  Davidson  o.  Bridgeport,  8  Conn.  472; 

V.  Parker,   15  Gray,   178;    Pahuer  v.  Elliott  p.  Sleeper,  2  N.  H.  525 ;  Frisbie 

Eliot,  1  CUfibrd,  68.  v.  Lamed,  21   Wend.  450;  St  John  v, 

(r)  Varner     r.     Nobleborough,     2  Purdy,  1  Sandf .  9 ;  Hawley  c.  Foote, 

Greenl.  121,  and  note  a;  Descadillas  v.  19  Wend.  516;  Cole  v.  Sackett,  1  Hill, 

Harrises  Greenl.  298;  Kewall  v.  Hus-  516;   Waydell  o.   Luer,  5  Hill,  448; 

say,  18  Me.  249 ;  Banffor  i;.  Warren,  84  Van    Eps  v.  Dillaye.    6   Barb.   244; 

Me.  824 ;  Fowler  v,  Ludwig,  id.  455 ;  Pratt  o.  Foote,  5    Seld.    468 ;    Com- 

Shumway  v.  Reed,  id.  560 ;  Gilmore  v.  roercial  Bank  v.  Bobo,  9  Rich.  81 ; 

Bussey,    8    Fairf.   418 ;    Conistock  v.  Mooring  v.  Mobile  M.  D.  &  M.  I.  Co. 

Smith,  28  Me.  802 ;  Gooding  v.  Morgan,  27  Ala.  254.    For  the  English  law  upon 

87  Me.  419.    But  this  rule  never  ap-  this  point  see  Crowe  v.  Clay,  9  Exch. 

ph'es  to  notes  not  neqotinhU.    Trustees,  604,  25  Eng.  L.  &  Eq.  454 ;  Maxwell  v. 

Ac.  ».  Kendrick,  8  J'airf.  881;  Edmond  Deare,  8  Mcore,  P.  C.  868,  26  Eng.  L. 

V.    Caldwell,    15    Me.    840;    Wait    p.  &Eq.  56;  Seymour  p.  Darrow,  81  Vi. 

Brewster,  81  Vt.  516.    It  is  likewise  122.    See  post,  p.  688. 

hdd,  in  Dixon  r.  Dixon  et  o/.  81  Vt  («)  Peacock  p.PurseU,  14  C.B.(ir.8.) 

450,  as  weU  setUed,  that  a  note  re-  728. 
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equal  to  a  bill  at  one  month,  and  the  bankeis  agreed  so  to 
do,  and  so  said  to  the  creditor  who  assented  to  the  arrange- 
ment, and  the  bankers  became  bankrupt  before  the  day  on 
which  the  credit  was  to  be  given,  this  was  held  to  be  no 
payment,  and  the  creditor  was  permitted  to  maintain  an 
action  against  the  original  debtor  on  the  original  Uability.  (t) 
It  would  doubtless  have  been  otherwise  had  there  been  a  re- 
mittance or  actual  transfer  on  account  of  the  debt ;  for  it 
seems  to  be  settled,  that  the  actual  transfer  of  the  amount 
of  the  debt  in  a  banker^s  books,  frdm  the  debtor  to  the  cred- 
itor, with  the  knowledge  and  assent  of  both,  is  equiy- 

*  626  alent  to  payment,  (u)    Where  *  bankers  receive  funds 

from  a  debtor,  to  be  by  them  transmitted  through 
their  foreign  correspondents  to  a  foreign  creditor,  it  seems 
that  the  bankers  are  not  liable  if  they  pass  it  to  the  credit 
of  their  foreign  correspondents,  and  give  notice  to  them  to 
pay  it  over  to  the  creditor,  and  afterwards  accept  bills  drawn 
on  them  by  the  foreign  correspondents,  although  the  foreign 
correspondents  become  bankrupts  before  the  notice  reaches 
them,  and  do  not  transmit  the  money  to  the  creditors,  (v) 
The  rule  seems  to  rest  on  the  fact  that  the  bankers  had  done 
all  that  was  to  be  expected  of  them,  and  aU  that  they  had 
undertaken  to  do. 

(0  Fedder  1^.  Watt,  Peake,  Ad.  Gas.  J.,  said:  "The  learned  seijeant  was 

41.  right  in  esteeming   this  a  pajment. 

(tf )  Eyles  V.  Ellis.  4  Bing.  112.    This  The  plaintiff  had  made  the  Maidstone 

was  an  action  of  oovenant  for  rent  due  banlcers  his  agents,  and  had  authorized 

from  tlie  defendant  to  the  plaintiff.   At  them  to  receive  the  money  due,  from 

the  ix}9\  before  On»l<nt,  Serjt.,  it  ap-  the  defendant.    Was  it  then  paid,  or 

peared  that  the  plaintiff,  in  October,  was  that  done  which  was  equivalent 

authorized  the  defendant  to  pay  in,  at  to  payment  1    At  first,  not;  but  on  the 

a  certain  banker's,  the  amount  due.  8th  a  sum  was  actually  placed,  to  the 

Owing  to  a  mistake  it  was  not  then  plaintiff's   account;    and    though   no 

paid ;  but  the  defendant,  who  kept  an  money  was  transferred  in  specie,  that 

account  with  the  same  bankers,  trans-  was    an    acknowledgment    from    the 

f erred  the  sum  to  the  plaintiff's  credit  bankers  that  they  had  received   the 

on  Friday,  the  9tli  of  December.    The  amount    from    Ellis.     The    plaintiff 

plaintiff,  being  at  a  distance,  did  not  might  then  have  drawn  for  it,  and  the 

receive  notice  of  this  transfer  till  the  bankers  could  not   have  reused  his 

Sunday  following,  and  on  the  Saturday  draft."  See  also  Bodenham  v.  Purchas, 

the  bankers  failed.    The  learned  ser-  2  B.  &  Aid.  89,  and  ante,  vol.  i.  pp. 

Jeant     thought     tliat     this     transfer  217-220.    See    Hewes  v.  Hansom,  10 

amounted,  under  the  circumstances,  to  Gray,  886. 

payment.    And   this  ruling  was  bus-  (v)  M'Carthy  v.  Colvin,  9  A.  &  2i 

tained  by  the  Court  of  Common  Pleas,  607. 
CQ  a  motion  for  a  new  trial.    Bett,  0. 
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8.  Of  Stakb-boldxbs  aitd  Waokbs. 

Payment  is  sometiines  made  to  a  third  party,  to  hold  until 
some  question  be  determined,  or  some  right  ascertained. 
The  third  party  is  then  a  stake-holder,  and  questions  have 
arisen  as  to  his  rights  and  duties,  and  as  to  the  rights  of  the 
several  parties  claiming  the  money.  If  it  be  deposited  with 
him  to  abide  the  result  of  a  wager,  it  seems  to  be  the  law  in 
England,  or  to  have  been  so  before  the  recent  statute  of  8  & 
9  Viot.,  that  where  the  wager  is  legal,  neither  party  to  it  can 
claim  the  money  until  the  wager  is  determined ;  and  then  he 
is  bound  to  pay  it  to  the  winning  party,  (w)  That  is, 
neither  party  can  rescind  the  agreement ;  *  although  ^  627 
Lord  JEllenhoraugh  said  otherwise,  in  one  case,  (jc) 
If  the  wager  be  illegal,  either  party  may  claim  the  money. 
If  the  loser  claim  money  he  has  deposited  on  an  illegal 
wager,  and  chum  it  even  after  the  wager  is  decided  against 

{w)  Brandon  v,  Hibbert,  4    Camp,  the  money.    This  action  was  braaght 

87.    There  tlie  plaintiff  laid  a  wager  to  recover  back  the  deposit  of  eighty 

with  a  butcher  that  another  butcher  guineas,  on  the  ground  that  it  was  a 

would  sell  him  meat  at  a  certain  price,  bubble  bet.    But  per  Gibbt,  C.  J. :  "I 

The    wager   was    accepted,    and    the  think  the  action  cannot  be  maintained, 

money  placed  in  the  defendant's  hands.  There  is  nothing  illegal  in  the  wager, 

and  the  decision  of  the  question  was  Nor  can  it  be  said  that  the  point  was 

left  to  him,  and  he  decided  against  the  Dcrtain  as  to  one  party,  and  contingent 

plaintiff,  who  then  brought  this  action  as  to  the  other.    The  plaintiff  rSied 

to  recover  his  deposit;  but  Dampier,  J.,  upon  his  own  observation.  Porter  upon 

was  of  opinion  that  the  action  could  the  information  he  had  received.    The 

not  be  maintained,  and  directed  a  non-  former  was  the  more  confident  of  the 

suit.    In  Bland  v.  Collett,  id.  167,  the  two ;  and  either  might  haTe  turned  out 

plaintiff,  in  the  presence  of  the  defend-  to  have  been  inistaken." 
ant  and  one  Porter,  boasted  of  having        (x)  Rltham  t;.  Kingsroan,  1  B.  A  Aid. 

conversed     with     Lord     Kensington.  688.    This  was  an  action  against   a 

Porter  asserted  that  the  plaintiff  had  stake-holder  to  recover  back  a  wager, 

never  spoken  to  Lord  Kensington  in  Lord  Elienhormtgh  said :  **  I  think  there 

his  life.    A  bet  was  talked  of  upon  the  is  no  distinction  between  the  situation 

subject,  but  none  was  then  laid.    Next  of  an  arbitrator  and  that  of  the  pres- 

moming  tlie  parties  again  met,  when  ent  defendant;  for  he  is  to  decide  who 

Porter  asked,  "  What  will  you  now  lay  is  the  winner  and  who  is  the  loser  of 

that  yon  conversed  with  Lord  Ken-  the  wager,  and  what  is  to  be  done 

sington  ?  "     The    plaintiff   answered,  with  the  stake  deposited  in  his  hands. 

"  80  guineas  to  10."    The  money  was  Now  an  arbitrator's  authority  before 

accoi^ingly  deposited  in  the  hands  of  he  has   made   his   award   is   clearly 

the  defendant,  as  a  stake-holder.   Upon  conntermandable ;    and   here,    before 

which  Porter  exclaimed,  "  Now  I  have  there  has  been  a  decision,  the  party 

you;  I  have  made  inquiries,  and  the  has  countermanded  the  authority  of 

person  you  conversed  with  was  Lord  the  stake-holder."    This  position,  how« 

kingston,  not  Lord  Kensington."   The  ever,  was  strongly  doubted  in  the  snb> 

plaintiff  owned  his  mistake ;  but  said  sequent  case  of  Maryatt  v.  Brodericl^ 

he  had  been  imposed  upon,  and  gave  2  M.  &  W.  869. 
notice  to  the  defendant  not  to  pay  over 
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him  9  but  before  it  is  actually  paid  over,  the  stake-holder  is 
bound  to  return  it  to  him.  (y)  But  although  the  wager  be 
illegal;  if  the  stake-holder  has  paid  it  over  to  the  winner,  be- 
fore notice  or  demand  against  him  by  the  loser,  he  is  exon- 
erated. (2)  But  in  New  York  it  has  been  held,  under  a 
statute  giving  the  losing  party  a  right  of  action  against  the 
stake-holder  for  the  stake,  '^  whether  the  same  shall  have 
been  paid  over,  by  such  stake-holder  or  not,  and  whether  any 
such  wager  be  lost  or  not,"  that  the  stake-holder  was  liable 

to  the  losing  party  although  he  had  paid  over  the 
^  628  stake  by  his  directions,  (a)     But  *  in  such  a  case  he 

must  declare  on  the  statute  and  cannot  recover  at 
common  law ;  (b)  and  though  he  has  deposited  the  money 
of  others  as  well  as  his  own,  he  can  only  recover  against 
the  stake-hoJder  the  portion  belonging  to  himself.  («) 
When  the  event  has  been  determined,  it  is  said  that  the 
winner  may  bring  an  action  for  the  money  against  the  stake- 
bolder,  without  giving  him  notice  of  the  happening  of  the 
event,  (d) 
The  Statute  8  &  9  Vict.  ch.  109,  §  18,  makes  all  wagers, 

(if)  Cotton  V.  Thurland,  5  T.  R.  406 ;  testator's  lifetime  could  not  be  allowed 

Smith  V.  Bickmore,  4  Taunt.  474 ;  Bate  against  the  estate ;  bat  that  those  made 

V,  Oartwright.  7  IVice,  540 ;  Hastelow  in  respect  of  wagers  not  so  decided 

Tk  Jackson,  SB.  i^C.  221 ;  Hodsdon  v,  were  good  payments,  those  undecided 

Terrill,  1  Cromp.  &  M.  797 ;  Martin  v.  wagers  being  illegal  contracts  which 

Hewson,  10  Exch.  787,  29  Eng.  L.  &  either   party    might   determine,    and 

Bq.  424.    In  Manning  v.  Puroell,  7  De  which  she  by  paying  must  be  taken  to 

O.,  M.  &  O.  66,  81  Eng.  L.  &  Eq.  462,  hare  detennined.    Held,  also,  that  the 

a  testator  before  his  death  had  receiyed  testatrix  was  not  to  be  charged  with 

sums  of  money,  which  he  held  as  stake-  the  £6,000  in  the  hands  of  the  stake* 

holder  for  others,  to  abide  the  result  of  holders  upon  the  bets  made  by  the 

races,  upon  the  event  of  which  bets  had  testator,  because  it^  having  been  paid 

been  made  by  other  persons.    The  tes-  into  the  hands  of  the  stake-holders, 

tator  had  also  placed  abont  £6,000  in  was  not  at  any  subsequent  moment  of 

the  hands  of  other  parties,  which  by  his  existence  in  his  power  of  possee- 

them  had  been  deposited  in  a  bank,  to  sion,  he  never  having  elected  to  witb* 

abide  the  result  of  a  bet  made  by  him-  draw  from  the  bet 

self  (but  which  failed  by  his  death).  (r)  Perkins  o.  Eaton,  8  N.  H.  162; 

In  tbe  administration  of  the  estate  the  Howson   v.   Hancock,  8  T.  R.  676 ; 

administratrix  had  paid  £2,849  to  per-  M'CuUum  v.  Qonrley,  8  Johns.  147 , 

sons  who  had  paid  these  sums  to  the  Livingston  o.  Wootan,  1  Nott  &  McC. 

testator ;  the  fiftct  being,  tlwt  part  of  178. 

the  money  was  in  respect  of  wagers  (a)  Ruckman  v.  Pitcher,  1  Comst. 

which  were  decided  before  tiie  testa-  892.    And  see  Sutphin  v,  Crozer,  1 

tor's  death,  and  part  in  respect  of  bets  Vroom,  267. 

not  decided  at  that  time.    Nothing  had  (6)    See  Morgan  v.  Groff,  4  Barb, 

been  done  as  to  the  £6,000  in  the  628 ;  Like  v.  Thompson,  9  Barb.  815. 

hands  of  the  stake-holders.    Heldf  that  (c)  Ruckman  0.  Pitcher,  20  N.  T. 

the  payments  made  by  the  testatrix  in  (6  Smith)  9. 

respect  of  the  wagers  decided  in  the  {d)  Duncan  v.  Cafe,  2  M.  &  W»  244 
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or  contracts  or  agreements  by  the  way  of  gaming  or  wager* 
ing,  null  and  void,  and  provides  that  no  suit  shall  be  main- 
tained for  the  recoyery  of  any  thing  deposited  to  abide  the 
eyent  of  any  wager.  Many  of  the  courts  of  this  country 
have  viewed  wagers  as  entitled  to  no  favor ;  (e)  but  where 
they  are  in  any  degree  legal  contracts,  they  would  doubtless 
be  governed  by  the  rules  above  stated. 

An  auctioneer  is  often  made  a  stake-holder ;  and  where  he 
receives  a  deposit  finom  a  purchaser,  to  be  paid  over  to  the 
seller,  if  a  good  title  to  the  property  be  made  out,  and  in 
default  thereof  to  be  returned  to  the  purchaser,  he  cannot 
return  it  to  the  purchaser  on  his  demand,  without  such  de- 
fault. But  on  default,  or  a  rescinding  or  abandonment  of 
the  contract,  the  auctioneer  is  bound  to  retnm  it  to  the  pur- 
chaser on  his  demand ;  and  if  he  have  paid  it  to  the  owner  of 
the  property,  he  has  done  so  in  his  own  wrong,  and  must  re- 
fund it  to  the  depositor.  (/)  If  one  deposits  money  in  the 
hands  of  a  stake-bolder,  to  be  paid  to  a  creditor  when  bis 
claim  against  the  depositor  shall  be  ascertained,  and  the 
stake-holder  pays  this  money  to  the  creditor  .on  his  giviiig  an 
indemnity,  before  the  claim  is  ascertained,  without  the  assent 
of  the  depositor,  it  is  said  that  such  depositor  may  maintain 
an  action  against  the  stake-holder  for  money  had  and 
received,  without  any  reference  to  the  demand  *  of  *  629 
the  creditor.  Qf)     But  if  the  cheek  of  the  depositor 

(e)  Perkins  v.  Eaton,  8  N.  H.  152,  the  amount  should  be  depoeited  with 
Btinn  V.  Ricker,  4  Johns.  426 ;  McAllis-  the  defendant,  until  it  should  be  aaeer- 
ter  V.  Hoffinan,  16  8.  &  R.  147  ;  McAl-  tained  whether  the  auctioneer  was  en- 
lister  V,  Gailaher,  8  Penn.  468 ;  Wheeler  titled  to  the  whole  of  his  demand  or 
9.  Spencer,  15  Conn.  28.  not.    The  defendant  haying  paid  over 

If)  Edwards  v.  Hodding,  6  Taunt,  the  amount  so  deposited  to  the  auc- 
Slb,  In  Duncan  v.  Cafe,  2  M.  &  W.  tioneer  on  receiving  his  indemnity, 
244,  the  plaintiff  having  deposited  a  without  the  knowledge  or  concur- 
sum  with  the  auctioneer,  until  a  good  retfoe  of  the  t^hitiff,  it  was  heid^  that 
title  was  made  out,  was  allowed  to  re-  the  latter  was  entitled  to  recover  it 
cover  the  deposit,  without  notice  to  the  back  in  an  action  for  money  had  and 
auctioneer  that  the  contract  had  been  received.  And,  per  Burroughs  J.,  **  The 
rescinded  bv  the  narties.  And  see,  to  sum  in  question  was  deposited  bj  the 
the  same  effect,  dray  v.  Outteridge,  1  plaintiff  with  tlie  defendant  for  an  ex- 
Man.  4b  R.  614.  press   pur|KMe;  it   should,  therefore, 

ig)   Cowling  v,  Beachum,  7  J.  B.  feave  remained  in  his  hands  until  it 

Moore,  466.    In  this  case  the  plaintiff  was  ascertained  to  what  remuneratioa 

had  employed  one  Langdon,  an  auo-  Laogdon  was  entitled  for  selling  the 

tioneer,  to  sell  an  estate,  and  disputed  estate  in  question.    The  payment  of 

the  sum  charged  by  him  for  his  ex-  it  by  him  to  Langdon,  on  lus  indeni- 

penaes ;  whereupon  it  was  agreed  that  nity,  was  a  wrongful  act,  and  a  breach 
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be  given  to  the  stake-holder,  the  mere  fact  that  he  cashes  it 
and  holds  the  money  is  not  such  wrong-doing  as  makes  him 
liable  to  be  sued  for  the  amount.  (A)  A  stake-holder  who 
cashes  a  check  left  with  him,  if  the  parties  agree  to  regard  it 
as  money,  is  guilty  of  a  breach  of  duty,  (i) 


9.  Of  AppROPHixTioir  or  Pxtxbhts. 

There  are  many  cases  relating  to  the  appropriation  of  a 
payment,  where  the  creditor  has  distinct  accounts  against  the 
de1)tor.  In  Cramer  v,  Higginson,  (y)  Mr.  Justice  Story  lays 
down  with  much  precision  the  general  rules  governing  these 
cases.  First,  a  debtor  who  owes  his  creditor  money  on 
distinct  accoimts,  may  direct  his  payments  to  be  applied 
to  either,  as  he  pleases.  Second,  if  the  debtor  makes  no 
appropriation,  the  creditor  may  apply  the  money  as  he 
pleases,  (i)  Third,  if  neither  party  makes  a  specific  appro- 
priation of  the  money,  the  law  will  appropriate  it  as  the 
justice  and  equity  of  the  case  may  require.  These  rules 
seem  to  apply,  although  one  of  the  debts  be  due  on  specialty 

and  the  other  on  simple  contract.  (I)  If  one  owe 
•  680  money  in  respect  *  of  a  debt  contracted  by  his  wife 

before  marriage,  and  also  a  debt  of  his  own,  and  pay 
money  generally,  the  creditor  may  apply  the  payment  to 
either  demand,  (m)    And  if  one  of  the  debts  be  barred  by 

of  the  trust  reposed  {n  the  defendant  Fierce,  Clark  &  Co.  v.  Knight,  81  Vt. 

by  the  plaintiff;  and  for  which  the  sum  701 ;  Heintz  t;.  Cahn,  29  111.  808.    And 

in  question  was  deposited  in  his  hands,  see  Pennypacker  v.  Umberger,  22  Penn. 

and  which    he    cannot    now  possibly  St.  492. 

comply  with,  in  consequence  of  hu        (m)  Goddard  v.  Cox,  2  Stra.  1194. 

own  act."  In  this  case  the  defendant  was  indebted 

(A)  Wilkinson  v.  Oodetroy,  9  A.  &  to  the  plaintiff  on  account  of  debts  con- 

£.  686.  tracted  by  his  wife  dum  sola,  and  also 

(t)  Wilkinson  v.  Oodefroy,  9  A.  &  on  account  of  debts  contracted  by  him- 

B.  686.  self.    His  wife  was  also  indebted  to  the 

ij)  1  Mason,  888.    And  see  Franklin  plaintiff^  aa  executrix.    The  defendant 

Bank  v.  Hooper,  86  Me.  222 ;  Smuller  made  payments  to  the  plaintiff  on  ac- 

9.  Union  Canal  Co.  87  Penn.  St.  68.  count  generally,  without  directing  what 

(k)  Blackman  v,  Leonard,'16  La.  An.  debts  they  sliould  be  applie<l  to.    Held, 

69.  that  the  plaintiff  might  elect  whether 

(/)  Brazier  o.  Bryant,  2  Dowl.  P.  C.  to  apply  the  payments  to  discharge  the 

4*7;  Chitty  v.  Naish,  id.  611 ;  Mayor,  debts  contracted  by  liis  wife  dum  aolOf 

ftc.  of  Alexandria  v.  Patten,  4  Cranch,  but  could  not  apply  them  to  discharge 

817 ;    Peters   v.  Anderson,   6  Taunt,  the  debta  due  from  the  wife  aa  execu- 

696;   Hamilton  p.  Benbury,  2  Hayw.  trix. 
886;  Hargroves  v,  Cooke,  16  Qa.  221; 
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the  statute  of  limitations,  and  the  other  not,  and  the  n  onej 
be  paid  generally,  the  creditor  may  apply  the  payment  to  the 
debt  that  is  barred ;  (»)  but,  by  the  weight  of  authority,  he 
may  not  make  use  of  this  payment  to  revive  the  debt,  and 
remove  the  bar  of  the  statute,  (o) 

It  is  not  necessary  that  the  appropriation  of  the  payment 
should  be  made  by  an  express  declaration  of  the  debtor ;  for 
if  his  intention  and  purpose  can  be  clearly  gathered  from  the 
circumstances  of  the  case,  the  creditor  is  bound  by  it.  (jp) 
If  the  debtor,  at  the  time  of  making  a  payment,  makes  also 
an  entry  in  his  own  book,  stating  the  payment  to 
be  on  a  particidar  *  account,  and  nhowM  the  entry  to  *  681 
the  creditor^  this  is  a  sufficient  appropriation  by  the 
debtor.  (9)  But  the  right  of  election  of  appropriation  is 
not  conclusively  exercised  by  entries  in  the  books  of  either 
party,  until  those  entries  are  communicated  to  the  other 
party,  (r) 

Although  the  payment  be  general,  the  creditor  is  not 

(ti)  Mills  V,  Fowket,  5  Bing.  N.  C.  G.  474»  81  Eng.  L.  &  Eq.  565;  Pond  v. 

455.    In  this  case  Tindal,  C.  J.,  said :  Williams,  1  Gmy,  680.    But  the  case 

**  The  ciril  law,  it  is  said,  applies  the  of  Ajer  v.  Hawkiiis,  19  Vt.  26,  shows 

payment  to  the  more  burdensome  of  that  a  creditor   having  weoeral  notes 

two  debts,  where  one  is  more  burden-  against  his  debtor,  all  of  which  are 

some  tlian  the  other;  but  I  do  not  barred  by  the  statute  of  limitations, 

think  that  such  is  tlie  role  of  our  law.  may  appropriate  a  general  pay^nent  of 

According  to  the  law  of  England,  the  sucn  debtor  to  any  one  of  the  notes, 

debtor  may,  in  the  first  instance,  ap-  even  the  largest,  and  reyive  that  partio- 

propriate  the  payment;  solvitttr  in  mo-  ular  note,  but  he  cannot  distribute  such 

dum  Mofvenda ;  if  he  omit  to  do  so,  the  general  payment  upon  all  his  claims 

creditor  may  make  the  appropriation ,  and  thus  ayoid  the  statute  as  to  all. 

rtdpitur  in  modum  recipientie ;  but  if  {p)  The  question  is  always  one  of  in 

neither  make  any  appropriation,  the  tent,  which  is  a  question  for  the  jury 

law  appropriates  the  payment  to  the  under  all  the  circumstances  of  the  case, 

earlier  debt."    See  also  Williams   v.  As  to  what  circumstances  will  be  held 

Griffith,   5  M.  &  W.  800 ;  Logan  v.  sufficient  to  warrant  a  finding  of  such 

Mason,  6  Watts  &  S.  9;  Liyermore  v,  appropriation  by  the  debtor,  see  Tayloe 

Rand,  6  Foster,  85;  Watt  v,  Uoch,  25  r.  Sandiford,  7  Wheat.  14;  Mitihell  v, 

Penn.  8t.  411.    But  if  a  creditor  has  Dall,  2  Harris  &  G.  159,  4  Gill  &  J. 

several  claims,  some  of  which  are  ille-  861 ;  Fowke  v.  Bowie,  4  Harris  A  J. 

gal,  and  so  not  by  law  recoyerable,  he  566 ;  Robert  9.  Gamie,  8  Gaines,  14 ; 

cannot  appropriate  a  general  payment  West  Branch  Bank  v.  Moorehead,  6 

to   such    illegal    claims.    Caldwell  o.  Watts  &  8.  542;  Scott  v.  Fisher,  4  T. 

Wentworth,  14  N.  H.  481 ;  Wright  v.  B.  Mon.  887 ;  Stone  v.  Seymour,  16 

Laing,  8  B.  &  C.  165 ;  Arnold  r.  The  Wend.  19;  Newmarch  v.  Clay,  14  East, 

Mayor.  &c.  of  Poole,  4  Man.  &  G.  860 ;  239 ;  Shaw  o.  Picton,  4  B.  &  C.  715. 

Ex  parte  Randleson,  2  Deacon  &  Ch.  If  the  debtor  pay  with  one  intent,  and 

584.    But  see,  contra^  Philpott  v.  Jones,  the  creditor  receiye  with  another,  the 

2  A.  &  E  41 ;  Cruickshanks  v.  Rose,  1  intent  of  the  debtor  shall  goyem.    Reed 

Moody  &  R.  100 ;  Treadwell  v.  Moore,  v.  Boardman,  20  Pick.  441. 

84  Me.  112.  (9)  Frazer  v,  Bunn,  8  C.  &  P.  704. 

(0)  Mills  V.  Fowkes,  5  Bing.  N.  C.  (r)  Simpson  o.  Ingham,  2  B   &  C 

456;  Kash  v.  Hodgson,  6  De  O.,  M.  &  66. 
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allowed  in  all  cases  to  appropriate  ihe  same.  As  where  he 
has  an  account  against  the  debtor  in  his  own  right,  and 
another  against  him  as  executor,  and  money  is  paid  by  the 
debtor  without  appropriation,  the  creditor  must  apply  it  to 
the  personal  debt  of  the  debtor,  and  not  to  his  debt  as  exec- 
utor. («)  Nor  can  the  creditor  apply  the  payment  to  a  debt 
not  due  when  there  is  another  which  is  due.  (m)  Nor  can 
he  apply  it  to  items  for  which  he  cannot  maintain  an  action 
if  there  be  those  on  which  an  action  may  be  maintained.  (<£) 
But  he  may  apply  it  to  a  debt  on  which  the  statute  of  frauds 
does  not  sustain  an  action,  (^u) 

A  general  payment  must  be  applied  to  a  prior  legal  debt, 
in  preference  to  a  subsequent  equitable  claim,  (t)  If  the 
equitable  claim  be  prior,  it  has  been  said  that  it  may  be  pre- 
ferred by  the  creditor ;  (u)  but  this  does  not  seem  to  be 
certain,  (v) 

In  general,  the  creditor's  right  of  appropriation,  springing 
from  the  neglect  or  refusal  of  the  debtor  to  make  such  appro- 
priation, exists  only  where  the  debtor  has  in  fact  an  opportu- 
nity of  making  it ;  and  not  where  the  pajment  was  made  on 
his  account  by  another,  or  in  any  way  which  prevents  or  im- 
pedes his  exercise  of  the  right  of  election,  (w') 

Several  rules  may  be  gathered  from  the  cases,  by  which 

(s)  Goddard  v.  Cox,  2  Stnu  1194.        (v)  In  Birch  v.  Tebbntt,  2  Stark,  74, 
And  see  Fowke  v.  Bowie,  4  Harris  &  A  had  certain  bills  of  exchange  ao- 
J.  666  ;  Sawyer  v.  Tappan,  14  N.  H.  cepted  by  B,  and  also  a  mortgage  exe- 
852.    But  where  one  aebt  is  due  to  cuted  by  B  to  a  third  person,  but  of 
the  creditor  in  his  own  right,  and  an-  which  A  might  compel  an  assignment 
other  to  him  as  trustee  or  agent  for  in  equity  to  himself.    B  paid  A  money 
another,  and  neittier  is  secured,  the  on  account,  which  A  received  without 
creditor  cannot  apply  the  whole  of  a  prejudice  to  tlie  claim  he  might  have 
general  payment  to  his  own  debt,  but  upon  any  securities.   Lord  Ellenborowfk 
must  apply  it  pro  rata  to  both  debts  ;  held,  that  the  money  should  be  applied 
for  this  is  a  part  of  his  duty  as  trustee,  wholly  towards  the  bills  of  exchange, 
to  take  the  same  care  of  the  debts  of  and  none  on  the  equitable  daims. 
his  cestui  que  trust  as  of  his  own.    See        {w)  Waller  v.  Lacy,  1  Man.  &  Q.  54. 
Scott  v.  Hay,  18  Pick.  861 ;  Barrett  p.  Here  an  attorney  having  several  de- 
Lewis,  2  id.  128 ;  Cole  v.  Trull,  9  id.  mands  against   his   client,   some   of 
825.  which  were  barred  by  the  statute  of 
(as)  Bode's    Heirs   v,  Stickney,  86  limitations,  and   some   not,   received 
Ala.  482.  from  a  third  person  a  sum  of  money 
(tt)  Kidder  v.  Norris,  18  N.  H.  682.  on  behalf  of  his  client,  and  claimed 
(fu)  Haynes  v.  Nice,  100  Mass.  827.  the  right  to  apply  such  sum  to  the 
\t)  Qoddard  v.  Hodges,  1  Cromp.  &  payment  of  the  earliest  items  in  bia 
M.  88.  own  account  against  the  client ;  but 
(«)  Boaanquet  v.  Wray,  6  Taunt,  the  court  held  that  he  had  no  snch 
497.  light. 

,[784] 


OH.  ni.]  BSFEKCES.  *  631 

oourts  are  guided  where  the  appropriation  or  application  of 
payments  is  made  by  the  law.  Thus,  the  money  is 
applied  to  the  case  of  *  the  most  precarious  security,  *  632 
where  there  is  nothing  to  control  this  application,  (x) 
But  if  one  debt  be  a  mortgage  debt,  and  the  other  a  simple 
account,  it  has  been  said  the  court  will  apply  the  money  to 
the  mortgage  debt  in  preference,  on  the  ground  that  it  will 
be  more  for  the  interest  of  the  debtor  to  have  this  debt  dis^ 
charged,  (y)  And  if  there  be  two  demands,  of  different 
amDunts,  and  the  sum  paid  will  exactly  satisfy  one  of  them, 
it  will  be  considered  as  intended  to  discharge  that  one.  (jT) 
If  one  of  the  debtor's  liabilities  be  contingent,  as  where  the 
creditor  is  his  indorser  or  surety  but  has  not  yet  paid  money  fot 
him,  the  court  wiU  apply  a  general  payment  to  the  certain 
debt,  and  will  not  permit  the  creditor  to  apply  it  to  the  con- 
tingent debt,  (a) 

If  a  partner  in  a  firm  owe  a  private  debt  to  one  who  is  also 
a  creditor  of  the  firm,  and  make  to  this  creditor  a  general 
pa}anent,  but  of  money  belonging  to  the  firm,  the  payment 
must  be  appropriated  to  the  discharge  of  the  partnership 
debt,  (i) 

It  seems  to  be  settled,  that  where  one  of  several  partners 

(of)  See  Field  v.  Holland,  6  Cnuich,  666 ;  Brcod  v.  Brown,  1  Bibb,  884 ; 

8 ;   Plomer   v.   Long,    1    Stark.  168 ;  Stone  v.  Seymour,  16  Wend.  19 ;  Baker 

Smith  V.  Lloyd,  11  Leigh,  612;  Stam-  v.  SUckpoole,  9  Cowen,  420;  McDow- 

ford  Bank  v,  Benedict,  16  Conn.  487 ;  ell  v.  Blackstone  Canal  Co.  6  Mason, 

Vance  v.  Monroe,  4  Gratt.  68.  11.    But  by  express  agreement,  a  pay- 

(y)  Pattison  t*.  Hall,  9  Co  wen,  747,  ment  may  be  applied  to  a  debt  not  yet 
766.  And  see  Doraey  v.  Gassaway,  2  due.  Shaw  v.  Pratt,  22  Pick.  806. 
Harris  &  J.  402 ;  Gwinn  v.  Whitaker,  (6)  Thompson  v.  Brown,  Moodv  & 
1  id.  764 ;  Robinson  v.  Doolittle,  12  M.  40.  And  per  Abbott,  C.  J. :  <<  The 
Yt.  246;  Anonymous,  12  Mod.  669.  general  rule  ^  certainly  is,  that  when 
But  see,  eontra^  Anonymous,  8  Mod.  money  is  paid  generally,  without  any 
286;  C%itty  v.  Naish,  2  Dowl.  611;  appropriation,  it  ought  to  be  applied  to 
Field  «.  Holland,  supra  ;  Planters  Bank  the  first  items  in  the  account ;  but  the 
V.  Stockman,  1  Freem.  Ch.  602;  Mil*  rule  is  subject  to  this  qualification, 
ton  V.  Burley,  2  N.  H.  198;  Jones  r.  that  when  there  are  distinct  demands, 
Kiigore,  2  Rich.  £q.  64;  Moss  v.  one  against  persons  in  partnership,  and 
Adams,  4  Ired.  Bq.  42 ;  Ramsonr  v,  another  against  one  only  of  the  part- 
Thomas,  10  Ired.  166.  ners,  if  the  money  paid  be  the  money 
Is)  Robert  v.  Gamie,  8  Caines,  14.  of  the  partners,  the  creditor  is  not  at 
a)  Niagara  Bank  v.  Roserelt,  9  liberty  to  apply  it  to  the  payment 
Cowen,  4C^;  Newman  v.  Meek,  1  of  the  debt  of  the  individual;  that 
Smedes  &  M.  Ch.  481 ;  Portland  Bank  would  be  allowing  the  creditor  to  pay 
o.  Brown,  22  Me.  296.  So  a  gen-  the  debt  of  one  person  with  the  money 
eral  payment  is  to  be  referred  to  a  of  others."  And  see  Fatrchild  v.  Holly, 
debt  due,  rather  than  to  cyiie  not  yet  10  Conn.  176;  Johnson  o.  Boone,  2 
due.  Seymour  v.  Sexton,  10  Watu,  Harring.  172 ;  Sneed  v,  Wiester,  2  A. 
266;  Hammersley  v.  Knowlys,  2  Esp.  K.  Marsh.  277. 
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dies,  the  firm  being  in  debt,  and  the  sorviying  partners  con- 
tinue their  dealings  with  a  particular  creditor,  and  the  latter 
blends  his  transactions  with  the  firm  before  and  after 

*  638  such  death  *  together,  the  payments  made  from  time 

to  time  by  the  surviving  partners  must  be  applied  to 
the  old  debt,  (c?)  It  will  be  presumed  that  all  the  parties 
have  agreed,  and  intend  to  consider  the  whole  transaction  as 
continuous,  and  the  entire  account  as  one  account.  ((2)  And, 
in  general,  the  doctrine  of  appropriation,  and  the  right  of 
election,  apply  only  where  the  debts  or  accounts  are  distinct 
in  themselves,  and  are  so  regarded  and  treated  by  the  parties. 
Where  the  whole  may  be  takfsn  as  one  continuous  account, 
payments  are,  generally,  but  not  universally,  applied  to  the 
earlier  items  of  the  account,  (e) 

The  due  exercise  of  the  right  of  appropriation  by  the  cred- 
itor may  often  be  of  great  importance  to  the  surety  of  the 
debtor.  Generally,  the  law  favors  the  surety,  especiaUy  if 
his  suretyship  be  not  for  a  previously  existing  debt  So, 
where  one  has  given  security  for  the  payment  for  goods  to  be 
afterwards  supplied  to  his  principal,  and  such  goods  are  sup- 
plied, and  general  payments  made  by  the  principal,  who  was 
otherwise  indebted  to  the  party  supplying  the  goods,  it  woidd 
be  inferred  in  favor  of  the  surety,  that  the  payments  were 
intended  to  be  made  in  liquidation  of  the  account 

*  634  which  he  had  guaranteed.  (/)    But  *  where  an  obligor 

(c)  Per  BafleVf  J.,  in  Simson  v.  Ing-  720 ;  Jones  v.  United  States,  7  How. 
ham,  2  B.  ft  C.  65.  And  see,  to  the  681 ;  Postmaster-General  v.  Furber,  4 
same  effect,  Clayton's  case  (Devaynes  Mason,  882;  United  States  p.  Ward- 
V.  Noble),  1  Meriy.  629,  604  ;  Simson  well,  6  id.  82 ;  Gass  v.  Stinson,  8  Sum* 
V.  Cooke,  1  Bing.  452;  Williams  v,  ner,  98;  Fairchild  v.  Holly,  10  Conn. 
Kawllnson,  8  id.  71 ;  Bodenham  o.  176 ;  McKenxie  v,  Nevius,  22  Me.  188 ; 
Pnrchas,  2  B.  &  Aid.  89;  Toulmin  v.  United  States  p.  Bradbury,  Daveis, 
Copland,  8  Young  &  C.  625,  1  West,  146.  See  also  cases  cited  in  preceding 
164 ;  Smith  v.  Wigley,  8  Moore  &  S.  note.  But  payment  will  not  be  ap- 
174 ;  Livermore  v.  Rand,  6  Foster,  85.  plied  to  the  earliest  items  in  an  ao- 
But  if  a  new  account  is  opened  with  count,  if  a  different  intention  is  clearlr 
the  new  firm,  the  creditor  may  apply  a  expressed  by  the  debtor,  or  by  botn 
general  payment  to  the  new  account  parties,  or  where  such  intention  can  be 
Logan  r.  Mason,  6  Watts  &  S.  9.  gathered  from  the  particular  drcum- 

(d)  Per  BauleUt  X,  in  Simson  v.  Ing-  stances  of  the  case.  See  Taylor  o, 
ham,  2  B.  ft  C.  65.  Kymer,  8  B.  ft  Ad.  820 ;   Henniker 

{e)  Clayton's  case  (Pevi^nes  v.  No-  v.  Wigg,  4  Q.  B.  792;  Capen  v.  Alden, 

ble),  1  Meriv.  629,  609.    This  is  the  6  Met.  268;  Dulles  v.  De  Forest,  19 

leading  case  upon  this  point    See  also  Conn.  190  l  Wilson  v.  Hirst,  1  Nev.  ft 

Brooke  o.  Enderby,  2  Brod.  ft  B.  70;  M.  742;  Pierce  p.  Knight,  81  Vt  701. 
United  States  p.  Kirkpatrick,  9  Wheat        (/)  Manyatts  v.   White,  2   Stark. 
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makes  a  general  payment  to  his  obligee,  to  whom  he  is 
indebted,  not  only  on  the  bond  but  otherwise,  the  surety 
of  the  obligor  cannot  require  that  the  payment  should  be 
applied  to  the  bond,  unless  aided  by  circumstances  which 
show  that  such  application  was  intended  by  the  obligor.  (^) 

In  cases  of  payments  which  are  not  made  by  the  debtor 
voluntarily,  the  creditor  has  no  right  of  appropriation,  but 
must  apply  the  money  towards  the  discharge  of  all  the  debts 
in  proportion.  (K) 

101.  In  this  case  a  son-in-law  of  the  given  by  principal  and  surety,  condi- 
defendant  beiDg  indebted  to  the  plain-  tioned  for  the  payment  of  money  by 
tiff,  and  wishing  to  obtain  a  fiirther  instalments,  who  has  proved  under  a 
credit  for  some  flour,  the  defendant  be-  commission  of  bankruptcy  against  the 
came  his  surety  by  giving  his  note  to  principal  the  whole  debt,  and  received 
the  plaintiff*,  but  with  astipulation  that  a  dividend  thereon  of  it.  and  Id.  in 
it  should  operate  as  a  security  for  tlie  the  pound,  may  recover  against  the 
flour  to  be  delivered,  and  not  for  the  surety  an  instalment  due,  making  a 
debt  which  then  existed.  The  term  deduction  of  2s.  and  7d.  on  the  amount 
of  credit  on  sales  of  flour  was  tliree  of  such  instalment,  and  the  surety  is 
months,  and  discount  was  allowed  for  not  entitled  to  have  the  whole  divi- 
earlier  payment.  After  the  delivery  dend  applied  in  discharge  of  that  instal- 
of  the  flour  the  son-in-law  made  sev-  ment,  but  only  ratably  in  part  pay 
eral  payments  on  account  generally ;  ment  of  each  instalment  as  it  becomes 
but  upon  all  those  which  were  made  due.  See  further  Williams  v.  Raw- 
within  three  months  from  the  time  tlie  linson,  8  Bing.  71.  The  fact  tliat  a 
flour  was  delivered,  the  usual  discount  payment  was  made  to  a  creditor  hav- 
was  allowed.  Held,  tliat  this  was  evi-  ing  several  demands  against  the  same 
dence  that  all  the  payments  were  to  go  debtor,  by  a  surety  of  such  debtor  on 
to  pay  for  the  flour,  and  not  to  dis-  one  of  the  debts,  but  with  the  debtor's 
charge  the  prcSxisting  debt.  And  own  money,  does  not  show  that  the 
Lord  EflenUnxmgh  said,  "  I  think  that  debtor  intended  such  pavment  to  apply 
in  favor  of  a  surety,  such  payments  to  the  debt  guaranteed.  Mitchell  v, 
are  to  be  considered  as  paid  on  the  lat-  Dall,  4  Gill  &  J.  861.  In  Donally  v. 
ter  account.  In  some  instances  the  Wilson,  6  Leigh,  829,  it  was  heid,  that 
payments  were  immediate,  and  in  if  A  owes  a  debt  to  B.  payable  on  de* 
others  before  the  time  had  expired  mand,  for  which  C  is  A's  surety,  and 
within  which  a  discount  was  allowed ;  A  assigns  debts  of  others  to  B  in  part 
ex  piurimm  dUce  omnm.  Where  there  payment,  and  after  such  assignment, 
is  nothing  to  show  the  animus  §olventu,  but  before  the  assigned  debts  are  col- 
the  payment  may  certainly  be  applied  lected,  A  contracts  another  debt  to  B, 
bv  the  party  who  receives  the  money,  for  which  there  is  no  security,  B  can- 
The  payment  of  the  exact  amount  of  not  in  such  case,  after  the  collection  of 
goods  previously  supplied  is  irrefra-  the  assigned  debts,  apply  the  same  to 
gable  evidence  to  show  that  the  sum  the  payment  of  A's  last  debt  con- 
was  intended  in  payment  of  those  tracted  after  the  assignment  was  made, 
goods ;  and  the  payment  of  sums  with-  and  recover  the  whole  amount  of  the 
in  the  time  allowed  for  discount,  and  first  debt  from  the  surety.  —  A  debtor 
on  which  discount  has  been  allowed,  cannot  appropriate  a  payment  in  such 
aflbrds  a  strong  inference,  in  tlie  ab-  manner  as  to  afllect  the  relative  liabil- 
senoe  of  proof  to  the  contrary,  that  it  ity  or  rights  of  his  different  sureties 
is  made  in  relief  of  the  surety."  See  without  their  consent.  Postmaster- 
Kirby  v.  The  Duke  of  Marlborough,  2  General  v.  Norvell,  Gilpin,  106. 
M.  ft  8.  18 ;  Pierce  r  Knight,  81  Vt  (A)  Thus,  where  a  creditor  recov- 
701.  ered  one  judgment  on  several  notes, 
ig)  Plomer  v.  Long,  1  Stark.  158.  some  of  which  were  made  by  the  judg- 
In  Martin  v  Brecknell,  2  M.  &  S.  89,  ment  debtor  alone,  and  others  were 
it  was  held,  that  the  obligee  of  a  bond,  signed  also  by  a  surety,  and  took  out 
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*  685  *  A  question  has  been  made  as  to  the  manner  of 
making  up  the  account  where  partial  payments  have 
been  made  at  different  times  on  bonds,  notes,  or  other  secu- 
rities. Interest  may  be  cast  in  three  ways.  It  may  be  cast 
on  the  whole  sum  to  the  day  of  making  up  the  account, 
and  also  upon  each  pajmient  from  the  time  when  mtide  to 
the  same  day,  and  the  difference  between  these  sums  is  the 
amount  then  due.  Or  interest  may  be  cast  on  the  whole 
sum  to  the  day  of  the  first  payment,  and  added  to  the  orig- 
inal debt,  and,  the  payment  being  deducted,  on  the  remain- 
der, interest  is  cast  to  the  next  payment,  and  so  on.  The 
objection  to  this  method  is,  that  if  the  payment  to  be  de- 
ducted is  not  equal  to  the  interest  which  has  been  added  to 
the  original  sum,  then  a  part  of  this  interest  enters  into  the 
remainder,  on  which  interest  is  cast,  and  thus  the  creditor 
receives  compound  interest.  A  third  method  is,  to  compute 
the  interest  on  the  principal  sum  from  the  time  when  in- 
terest became  payable  to  the  first  time  when  a  payment, 
alone,  or  in  conjunction  with  preceding  payments  with  in- 
terest cast  on  them,  shall  equal  or  exceed  the  interest  due 
on  the  principal.  Deduct  this  sum,  and  cast  interest  on  the 
balance  as  before.  In  this  way  payments  are  applied  first  to 
keep  down  the  interest,  and  then  to  diminish  the  principal 
of  the  debt,  and  the  creditor  does  not  receive  compound  in- 
terest. This  last  method  has  been  adopted  in  Massachusetts 
by  decision,  and  generally  prevails,  (i) 

an  execution  which  wu  satisfied  in  make  the  application  of  anj  paymen!, 

part  hy  a  levy,  it  was  h^,  that  he  for  the  applicatioD  is  made  by  law  ao 

could  not  appropriate   this   payment  cording  to  the  circumstances  and  justice 

solely  to  the  notes  not  signeo  by  the  of  the  case."     Commercial  Bank  v. 

surety,  but  that  all  the  notes  were  paid  Cunningham,  24  Pick.  270.    See  also 

proportionably.     Blackstone  Bank  v,  Merrimack  County  Bank  ».  Brown,  12 

Hill,  10  Pick.  129.    So  where  an  in-  N.  H.  820;  Waller  o.  Lacy,  1  Man.  ft 

solvent  debtor  assigns  his  property  for  O.  64.    But  see,  contra,  Portland  Bank 

the  benefit  of  such   of   his  creditors  v.  Brown,  22  Me.  296. 
as    become    parties    to    the    assign-        (t)  Dean  v.  Williams,  17  Mass.  417 ; 

ment,    and    thereby    releases     their  Fay  v.  Bradley,  1  Pick.  194 ;  and  see 

claims,  and  a    dividend    is    received  Connecticut  v.  Jackson,  1  Johns.  Ch. 

by  one  of  such  creditors,  it  must  be  ap-  17 ;  French  v,  Kennedy,  7  Barb.  462 ; 

plied  ratably  to  all  his  claims  against  Williams  v,  Houghtaltng,  8  Co  wen,  87, 

the    debtor,    as   well    to    those  upon  note;  Union  Bank  v.  Kindrick,  10  Rob* 

which  other  parties  are  liable,  or  which  (La.)  61 ;  Hart  v.  Dorman,  2  Fla.  446 ; 

are   otherwise    secured,  as    to   those  Jones  «.  Ward,  10  Yerg.  160 ;  Spires  v. 

which  are  not  so  secured.    "  This  is  Hamot,  8  WatU  ft  S.  17 ;  United  States 

not  a  case,"  say  the  court,  "in  which  v.  McLemore,  4  Uow.  286;  Story  n 

tlie  debtor  or  creditor  has  the  right  to  Livingston,  18  Pet  869. 
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One  holding  a  note  on  which  interest  is  payable  annuallj 
or  semi-annually,  may  sue  for  each  instalment  of  interest 
as  it  becomes  payable,  although  the  note  is  not  yet 
due.  (y)  But  after  •  the  principal  becomes  due,  the  *  636 
unpaid  instalments  of  interest  become  merged  in  the 
principal,  and  must  therefore  be  sued  for  with  the  principal, 
if  at  all.  (t)  And  if  he  allows  the  time  to  run  by  without 
demanding  interest,  he  cannot  afterwards,  in  an  action  on 
the  note,  recover  compound  interest.  Q) 


SECTION    II. 

OF    PICRFO&MANOE. 

Having  treated  of  payment  as  the  specific  defence  to  an 
action  grounded  on  alleged  non-payment,  we  will  now  speak 
of  performance,  generally,  as  the  most  direct  contradiction 
and  the  most  complete  defence  against  actions  for  the  breach 
of  contract. 

To  make  this  defence  effectual,  the  performance  must 
have  been  by  him  who  was  bound  to  do  it ;  and  whatsoever  is 
necessary  to  be  done  for  the  full  discharge  of  this  duty,  al* 
though  only  incidental  to  it,  must  be  done  by  him.  Nor 
will  a  mere  readiness  to  do,  discharge  him  from  his  liability, 
unless  he  makes  that  manifest  by  tender  or  an  equivalent 
act.  (m) 

(J)  Gh^enleaf  r.   Eellogff,  2  Kass.  payment  Is  mentioned,  the  tenant  moat 

66S ;  Cooley  v.  Rose,  8  id.  221 ;  Henries  seek  out  the  lessor  on  the  day  the  rent 

V,  Jamieson,  6  T.   R.  668.    See  also  falls  due,  and  tender  him  the  money. 

Townsend  v.  Riley,  46  N.  H.  800.  And  It  would  not  be  sufficient  that  be  was 

■ee  (MtUe,  p.  620,  note  (c).  on   the  premises  leased,  at  the  day, 

{k)  Howe  V,  Bradley,  19  Me.  81.  ready  with  the  money  to  pay  the  lessor, 

(/)  Hastings  v.  Wiswali,  8  Mass.  466 ;  and  that  the  latter  did  not  come  there 

Ferry  v.  Ferry,  2  Gush.  92;    Doe  v,  to  receive  it.     Haldane  p.  Johnson,  8 

Warren,  7  Greenl.  48,  and  Bennett's  Exch.  689,  20  Eng.    L.    &    Eq.  498. 

note ;  Connecticut  v.  Jackson,  1  Johns.  And  see  Poole  v.  Tumbrtdge,  2  M.  lb 

Ch.  18;  Van  Benschooter  o.  Lawson,  6  W.  223;  Shep.  Touch.  878;  Rowe  v. 

Johns.  Ch.  313 ;  Attwood  v.  Taylor,  1  Young.  2  Brod.  &  B.  166.    In  Cranley 

Man.  ft  G.  279;  Sparks  v.  Garrigues,  1  v.  Hillary,  2  M.  &  S.  120,  the  plamtift 

Binn.  162,   166;  Leonard  v.  Adm'r  of  had   agreed   with  the  defendant,  his 

YUlars*  28  111.  877.  debtor,  to  release  him  from  the  whole 

(m)  Thus,  if  a  tenant  by  deed  cove-  debt,  if  the  debtor  would  secure  him  a 

nants  to  jmy  rent  in  the  manner  re-  part  by  giving  him  certain  promissory 

served  in  tlie  lease,  bat  no  place  of  notes.    The  ^aintifi*  never  applied  tat 
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•  M7  *1.  Of  Tbitdbb. 

By  the  statutes  of  the  United  States,  known  as  the  Legal 
Tender  Acts,  the  promissory  notes  of  the  United  States  are 
made  a  legal  tender.  After  mirch  conflict  and  some  fluctu- 
ation, these  acts  were  held  by  a  majority  of  the  Supreme 
Court  of  the  United  States  (the  Chief-Justice  and  three  side 
justices  dissenting)  constitutional  and  valid  as  applied  to 
contracts  made  before  their  passage ;  the  dissenting  justices 
holding  them  valid  only  as  to  contracts  made  after  their  pas- 
sage, on  which  point  the  court  was  unanimous,  (mm)  The 
same  court  held  that  a  note  payable  in  specie,  could  not  be 
satisfied  against  the  will  of  the  holder  by  a  tender  of  ^^  legal 
tender  "  notes,  (mn) 

K  the  tender  be  of  money,  it  can  be  a  defence  only  when 
made  before  the  action  is  brought,  (n)  and  when  the  demand 

the  notes,  nor  did  the  defendant  ever  a  plea  of  tender  is  applicable  only  to 

tender  them,  but  he  was  ready  to  give  cases  where  the  party  pleadinfc  it  haa 

ttiem  if  they  had  been  applied  for.  The  never  been  guilty  of  any  breach  of  his 

plaintiff  afterwards  sued  the  defendant  contract ;  and  we  cannot  now  suffer  a 

on  the  original  cause  of  action,  and  the  new  form  of  pleading  to  be  introduced, 

defendant  relied  upon  the  agreement  to  difierent  from  that  which  has  always 

compound.    Ile/d,  that  the  defetldant  prevailed    in    this    case."     And,    per 

should  have  offered  the  plaintiff  the  Lawrence,  J. :  "  This  is  a  plea  in  bar  of 

notes,  and  that  as  he  had  not,  the  plain-  the    plaintiff's  demand,   which  is  for 

tiff  was  not  barred  from  his  action,  damages;   and  therefore  it  ought  to 

See  Soward  o.  Palmer,  2  J.  B.  Moore,  show  upon  the  record  that  he  never  had 

274 ;  Reay  v.  White,  1  Cromp.  ft  M.  any  such  cause  of  action,  but  here  the 

748,  that  a  tender  may  be  dispensed  plea  admits  it"    So  in  Poole  v.  Tum- 

with  under  certain  circumstances.    See  bridge,  2  M.  &  W.  228,  where  the  de- 

also  Eastman  v.  Rapids,  21  Iowa,  690.  fendant,    the    acceptor   of    a   bill    of 

{mm)   Knox  v.  Lee,  and  Parker  v.  exchange,  pleaded  that,  after  the  bill  be- 

Davis,  12  Wallace,  457.  came  due,  and  before  the  commencement 

{mn)  Trebilcock  o.  Wilson,  12  Wal*  of  the  suit,  he  tendered  to  the  plaintiff 

laoe,  687.  the  amount  of  the  bill,  with  interest 

{n)  Bac.  Abr.  Tender  (D) ;  Suffolk  from  the  day  when  it  became  due,  and 
Bank  v.  Worcester  Bank,  6  Pick.  106i.  that  he  had  always,  Jrom  the  time  when 
And  in  Hume  v.  Peploe,  8  East,  168,  it  the  bill  became  due^  been  ready  to  pay 
was  heldy  that  a  plea  of  tender  after  the  the  plaintiff  the  amount,  with  interest 
day  of  payment  of  a  bill  of  exchange,  aforesaid ;  the  court  held  the  plea  bad 
and  before  action  brought,  is  not  good ;  on  special  demurrer.  And  Parke,  B., 
though  the  defendant  aver  that  he  said:  "I  have  no  doubt  this  plea  is 
was  always  ready  to  pay  from  the  bad.  The  declaration  states  the  con- 
time  of  the  tender,  and  that  the  sum  tract  of  the  defendant  to  be,  to  pay  tlie 
tendered  was  the  u^ole  money  then  due,  amount  of  the  bill  on  the  day  it  became 
owing,  or  payable  to  the  plaintiff  in  re-  due,  and  that  promise  is  admitted  by 
spect  of  the  bill,  with  interest  from  the  the  plea.  It  is  clearly  settled  that  an 
time  of  the  default  for  the  damages  sus-  indorsee  has  a  right  of  action  against 
tained  by  the  plaintiff  by  reason  of  the  the  acceptor  by  the  act  of  indorsement, 
non-performance  of  the  promise.  And  without  giving  him  any  notice;  when 
Lord  EUenborough  said :  *'  In  strictness  a  party  accepts  a  negotiable  bill,  he 
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is  of  money,  and  is  definite  in  amount  or  capable  of  being 
made  so.    It  seems  to  be  settled  that  a  tender  may  be  made 
to  a  quantum  meruit^  although  once  held  otherwise  ;  (o)  but, 
generally,  where  the  claim  is  for  unliquidated  dam- 
ages, it  has  been  *  held  in  England,  very  strongly,   •  638 
that  no  tender  is  admissible.  (^)     In  this  country 
cases  of  accidental  or  involuntary  trespass  form  an  excep- 
tion ;  in  part  by  usage,  or  by  an  extension  of  the  principle 
of  the  21  Jas.  I.  c.  16,  or  express  statutory  provision,  (^q) 
This  seems  to  be  settled  in  some   States,  and  would,  we 
think,  be  held  generally,    A  tender  may  be  pleaded  to  an 
action  on  a  covenant  to  pay  money,  (r) 
A  plea  of  tender  admits  the  contract,  and  so  much  of  the 

binds  himself  to  pay  the  amount,  with-  mond,  255,  states  a  contranr  doctrine  to 

out  notice,  to  whomsoever  may  happen  hare  been  laid  down  by  SoU,  C.  J.,  and 

to  be  the  holder,  and  on  the  precise  day  is  cited  accordingly,  in  20  Vtn,  Ab.  tit. 

when  it  becomes  due ;  if  he  places  him-  Tender  (8),  pi.  6.    The  point  is  not  ex- 

self  in  a  situation  of  hardship  from  the  pressly  mentioned  in  the  reports  ot  the 

difficulty  of  finding  out  the  holder,  it  is  same  case  in  Carth.  413,  12  Mod.  152, 

his  own  fault.    It  is  also  clearly  settled  Comb.  443,  Holt,  566."  And  see  Cox  o. 

that  the  meaning  of  a  plea  of  tender  is.  Brain,  3  Taunt.  95. 

that  the  defendant  was  always  ready  (^)  Dearie  v,  Barrett,  2  A.  &  E.  82. 

to  perform  his  engagement  according  Thu  was   an   action   by   a  landlord 

to  tlie  nature  of  it,  and  did  perform  it  against  a  tenant,  for  not  keeping  the 

so  far  as  he  was  able,  the  other  party  premises  in  repair,  &c.  ,  The  deft^ndant 

refusing  to  receive  the  money.    Hume  moved  for  leave  to  pay  £5  into  court 

V.  Peploe  is  a  decisive  authority  that  by  way  of  compensation,  under  stat- 

the  plea  must  state,  not  only  that  the  ute  3  &  4  Will.  IV.  c.  42,  §  21,  and  also 

defendant  was  ready  to  pay  on  the  day  that  it  might  be  received  in  court  un- 

of  payment,  but  that  he  tendef^ed  on  der  a  plea  of  tender   before   action 

that  day.    This  plea  does  not  so  state,  brought.    Pa/lMon,  J.,  said :  "  Is  there 

and  is  therefore  bad."    And  see,  to  the  any  instance  of  such  a  plea  to  an  ao- 

same  point,  City   Bank  v.  Cutter,  8  tion  for  unliquidated  damages  ? "    To 

Pick.  414;  Ddwev  p.  Humphrey,  5  id.  which    White,  for  the  defendant,  an- 

187.    The  case  of  Johnson  v.  Clay,  7  swered:  "  A  plea  of  tender  is  allowed 

Taunt.  486,  if  correctly  reported,  is  not  to  a  count  on  a  guantum.  meruit,  .  It  was 

law.    Per  Parke,  B.,  in  Poole  v.  Turn-  so  settled  in  Johnson  v.  Lancaster,  I 

bridge,  supra.  Stra.  576.    Although  the  contrary  was 

io)  This  was  settled  in  the  case  of  once  held  in  Giles  v.   Hart,  2  Salk. 

Johnson  v.  Lancaster,  Stra.  576.    The  622."    Lord  penman  added :  "  It  does 

report  of  that  case  is  as  follows :  *'  It  not  follow,  because  you  may  plead  a 

was  settled  on  demurrer,  that  a  tender  tender  to  a  count  on  a  quantum  mermt, 

is  pleadable  to  a  quantum  meruit,  and  that  you  may  also  plead  it  to  any  count 

said  to  iiave  been  so  held  before  in  B.  for  unliquidated  damages."    And  see 

R.  10  W.  8 ;  Giles  o.  Hart,  2  Salk.  622."  Green  o.  Shurtliff,  19  YU  592. 

In  reference  to  this  case  of  Giles  v.  (7)  New   York  Kev.  St.  ^zX,  U.  p. 

Hart,  the  learned  reporters,  in  a  note  563,  §§120,  22 ;    Slack  0.  Brown,  13 

toDearlev.  Barrett,  2  A.  &E.  82,say:  Wend.  390;    Mass.   Rev.  St.  c.   105, 

"In  Johnson  v.  Lancaster  this  case  is  §  12;  Tracy  0.  Strong,  2  Conn.  659; 

cited  from  SalkeUl;  and  it  is  said  to  Brown  p.  Neal,  36  Me.  407. 

have  been  there  decided  that  a  tender  (r)  Johnson  v.  Clay,  7  Taunt  486, 1 

is  pleadable  to  a  quantum  meruit;   but  J.  B.  Moore,  200. 

that  does  not  appear  from  the  report  in  (s)  Cox    v.   Brain,    8    Taunt.    96, 

Salkeld,  and  the  report  in  1  X^ord  Raf^  Huntington  v,  American  Bank,  6  Pi(^ 

[791] 


♦  638                          THE  LAW  OP  CONTRACTS.  [PABT  U. 

declaration  as  tbe  plea  is  applied  to.  It  does  not  bar  the 
debt,  as  a  payment  would,  but  rather  establishes  the  liability 
of  the  defendant ;  for,  in  general,  he  is  liable  to  pay  the 

sum  which  he  tenders  whenever  he  is  required  to  do 

*  639  so.  («)     But  it  puts  a  stop  *  to  accruing  damages,  or 

840;  Bennett  v.  Francis,  2  B.  &  P.  coant  claiming  a  reasonable  compen- 
660 ;  Sea  ton  v,  Benedict,  6  Bing.  81 ;  sation  for  his  services,  and  allegtog 
Jones  f.  Hoar,  6  Pick.  291 ;  Bulwer  v,  their  ralue  at  $1,600.  The  defendant 
Home,  4  B.  &  Ad.  182;  Staflbrd  t\  paid  $800  into  court.  The  principa. 
Clark,  2  Bing.  877.  —  The  authorities  question  was,  whether  the  defendant 
and  practice  liave  not  been  entirely  by  paying  the  money  into  court  gener- 
uoiforra  as  to  the  effect  of  a  payment  ally,  witliout  designating  the  count  on 
of  money  into  court,  either  in  actions  which  it  was  paid  in,  admitteil  the  oon- 
of  assumpsit  or  tort  In  assumpsit  the  tract  of  hiring,  as  set  out  in  the  second 
modern  doctrine  is,  that  payment  into  count,  thus  tearing  no  question  for  the 
court,  when  the  counts  are  general,  and  jury,  except  the  value  of  the  plain- 
there  is  no  special  count,  is  an  admis-  tiff's  services.  The  court  Md  that  it 
sion  that  the  amount  paid  in  is  due  in  did.  In  Spalding  p.  Vandercook,  2 
respect  of  some  contract,  but  not  that  Wend.  481  (1829),  the  declaration  con- 
the  defendant  is  liable  on  any  particu-  tained  a  count  on  a  promissory  note 
lar  contract  upon  which  tlie  plaintiff  for  $181,  and  also  the  common  money 
may  choose  to  rely.  Kingham  v.  Rob-  counts.  The  defendant  paid  in  $89,  and 
ins,  6  M.  &  W.  94  (1889);  Stapleton  r.  sought  to  reduce  the  amount  of  the 
Kowell,  6  M.  &  W.  9  ( 1840) ;  Archer  v.  plaintiff's  demand  to  that  sum,  by 
English,  1  Man.  &  6.  878  ( 1840) ;  showing  that  the  consideration  of  the 
Charles  v.  Branker,  12  M.  &  W.  748  note  failed.    The  court  admitted  evi- 

il844) ;  Edan  v.  Dudfleld,  6  Jur.  817  dence  to  that  point,  notwithstanding 

1841).    On  the  other  hand,  if  the  dec-  the  plea.    See  Uonnell  v.  Columbian 

laration  is  on  a  special  contract,  and  it  Insurance   Company,  2  Sumner,  866 

seems  on  the  same  principle,  if  there  (1886).     In  Elgar  v.  Watson,  1  Car.  & 

are  general  counu  and  also  a  special  M.  494  (1842),  the  action  was  assump- 

count,  the  payment  admits  the  cause  sit  for  use  and  occupation,  and  for  money 

of  action  as  set  forth  in  such  special  lent.     Coleridge^  J.,  held  that  a  general 

count,  but  does  not  admit  the  amount  payment  by  the  defendant,  acknowl- 

of  damages  therein  stated.    Stoveld  v,  edged  the  plaintiff's  right  to  recover 

Brewin.  2  B  &  Aid.  116  (1818) ;  Guil-  BomHhintf  on  every  item  in  his  bill  of 

lod  v.  Nock,  1  £sp.  847  (1796) ;  Wright  particulars,  and  it  was  for  the  jury  to 

V.  Qodda'rd,  8  A.  &  E.   144  (1888);  assess  the  amount.  —  In  actions  of  torf 

Yate  t^.  Wilan,  2    East,  184  (1801);  the  same  general  principles  seem  to  be 

Bulwer  v.  Horn,  4  B.  &  Ad.  182  (1882) ;  applied.    If  the  declaration  is  tpecicU, 

Bennett  v.  Francis,  2    B.   &  P.   650  payment  into  court  operates  as  an  ad- 

il801).  In  Jones  r.  Hoar,  6  Pick.  285  mission  of  the  cause  of  action,  as  set 
1827),  there  were  three  counts,  one  out  in  the  declaration.  Thus,  in  ao- 
upon  a  promissory  note,  one  for  goods  tions  against  railways  for  injuries  re- 
sold and  delivered,  and  a  third  for  oeived  by  the  negligence  of  the  corn- 
money  had  and  received.  The  defend-  pany.  or  in  an  action  against  a  town  for 
ant  brought  in  money  generally  **  on  a  defect  in  the  highway,  payment  into 
account  of,  and  in  satisfaction  of,  the  court  admits  the  defendant's  liability 
plaintiff 's  damages  in  the  suit."  The  as  set  out,  and  leaves  the  question  of 
court  thought  this  an  admission  of  all  damages  for  the  jury.  Bacon  v.  Chari* 
the  contracts  set  forth  in  the  decUirap  ton,  7  Cush.  681 ;  Peiren  v.  Monmouth- 
tion,  but  under  the  circumstances  the  shire  Railway  Co.  C.  B.  (1858),  20£ng. 
defendant  had  leave  to  amend  and  spec-  L.  &  Eq.  268.  And  see  Lloyd  t\Wal- 
ify  that  the  money  was  intended  to  be  key,  9  C  &  P.  771.  On  the  other  hand, 
paid  in  upon  the  promissory  note.  So  if  a  declaration  in  tort  is  (ferwraly  as  in 
in  Huntington  v.  American  Bank,  6  trover  for  a  number  of  articles,  pay- 
Pick.  840  (1828).  there  were  two  ment  into  court  would  admit  a  Uabil- 
counts.  first,  on  an  account  annexed  to  ity  on  some  cause  of  action,  but  not 
the  writ,  for  the  plaintiff 's  services,  any  particular  article  mentioned  in  the 
olaiming  a  specific  sum;  and,  second,  a    declaration.    Schreger  v,  Carden,  II 
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interest  for  delay  in  payment,  and  gives  the  defendant 
costs,  (t}  It  need  not  be  made  by  the  defendant  person- 
ally ;  if  made  by  a  third  person,  at  his  request,  it  is  suffi- 
cient ;  (u)  and  if  made  by  a  stranger  without  his  knowledge 
or  request,  it  seems  that  a  subsequent  assent  of  the  debtor 
would  operate  as  a  ratification  of  the  agency  and  make  the 
tender  good,  (v)  Any  person  may  make  a  valid  tender  for 
an  idiot ;  and  the  reason  of  this  rule  has  been  held  applicable 
to  a  tender  for  an  infant  by  a  relative  not  his  guardian,  (w) 
And  if  an  agent,  furnished  with  money  to  make  a  tender,  at 
his  own  risk  tenders  more,  it  is  good,  (x)  So  a  tender  need 
not  be  made  to  a  creditor  personally ;  but  it  must  be 
made  to  an  *  ageut  actually  authorized  to  receive  the  *  640 
money,  (y)  If  the  money  be  due  to  several  jointly, 
it  may  be  tendered  to  either,  but  must  be  pleaded  as  made 
to  all.  (z)  It  perhaps  is  good  if  made  to  one  appointed  ex- 
ecutor, if  he  afterwards  prove  the  will,  (a) 

The  whole  sum  due  must  be  tendered,  (5)  as  the  cred- 

C.  B.  681, 10  Eng.  L.  ft  Eq.  618 ;  Cook  there,  is  good,  although  the  cUdm  had 

V.  Hartle,  8  C.  &  P.  668 ;  Storjr  v.  Fin-  then  been  lodged  with  an  attorney  for 

nis,  6  Ezch.  128,  8  Eng.  L.  &  Eq.  648.  collection.    Hoyt  v.  Bymea,  2  f  airf. 

{t)  Dixon  V,  Clark,  6   C    B.  866;  476;  Mclneflfe  o.  Wheelock,   1  Omy, 

Waifltell  V.   Atkinson,   8    Bing.    290;  600.    And  this  although  the  derk  had 

Law  9.  Jackson,  9  Co  wen.  641 ;  Coit  v.  been  forbidden  to  receive  the  money, 

Houston,  8  Johns.  Cas.  248 ;  Carley  o,  if    tendered.     Moflat    v.    Parsons,    6 

Vance,   17    Mass.    889;    Raymond  v.  Taunt  807.    Tender  to  the  attorney 

Beamard,  12  Johns.  274 ;    Cornell  o.  of  a  creditor  who  has  the  claim  left  for 

Green.  10  S.  &  R.  14.    A  tender  may  collection,  is  good.    Watson  o.  Hether- 

be  sufficient  to  stop  the  running  of  in-  ington,  1  Car.  &  K.  86 ;  Crozer  v.  PU« 

terest.  although  not  a  technical  tender  ling,  4  B.  &  C.  28,  6  Dowl.  &  R.  182. 

so  as  to  give  costs.    Goff  u.  Rehoboth,  And  tender  to  such  attorney's  clerk,  at 

2  Cush.  475 ;  Suffolk  Bank  o.  Worces-  his  office,  the  principal  being  absent, 

ter  Bank,  6  Pick.  106.  may  be  good.    Kirton  o.  Braithwaite, 

(m)  Cropp  V,  Hambleton,  Cro.  Elis.  Bupra.    And  see  Wilmot  v.  Smith,  8 

48 ;  1  Rol.  Abr.  421  (K),  pi.  2.    A  ten-  C.  &  P.  468;  Barrett  o.  Deere,  Moody 

der  may  be  made  by  an  inhabitant  of  a  &  M.  20O.    See  Bingham  v.  AUport,  1 

school  district,  on  behalf  of  such  dis-  Ner.  lb  M.  898.    The  debtor  is  not 

trict,  without  any  express  autliority;  obliged  to  tender  for  such  attorney's 

and  this,  if  ratified  by  the  district,  is  a  letUr,    Kirton  v.  Braithwaite,  supra. 

Kood  tender.     Kincaid  v.  Bnuiswick,  (z)  DougUs  v,  Patrick,  8  T.  R.  688. 

2  Fairf.  188.  So  a  tender  of  a  deed  to  one  of  two 

{v)  Per  Bm/,  C.  J.,  in  Harding  u.  Da>  joint  purchasers  u  sufficient.    Dawson 

Ties,  2  C.  &  P.  78.    And  see  Kincaid  o.  Ewing.  16  S.  &  R.  871. 

V.  Brunswick,  2  Fairf.  188;   Read  9,  (a)  1   Eq.  Cas.  Abr.  819.    Bui 


Goldring,  2  M.  &  8.  86.  Todd  v.  Parker,  Coxe,  46. 

(10)  Co.  Litt.  206  b  ;  Brown  v.  Dy-        (6)  Dixon  0.  CUrk,  6  C.  B.  866.    In 

tinger,  1  Rawle,  408.  this  case  a   declaration    in    debt   on 

(x)  Read  &.  Goldring,  2  M.  &  S.  86.  simple  contract  contained  two  counts, 

ly)  Kirton  v.  Braithwaite,   1  M.  &  in  each  of  which  £26  were  demanded. 

W.  818;  Goodlandv.  Blewith,  1  Camp.  The   defendanU    pleaded    as   to    the 

477.    Tender  to  a  merchant's  clerk,  at  causes  ot  action,  as  to  £6,  parcel,  Ac., 

the  store,  for  goods  previously  bought  a  Under,    The  ^aintiff   replied,  thai 
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^  641   itor  is   *  not  bound   to  receive  a  part  of   his  debt. 

But  this  does  not  mean  the  whole  that  the  debtor 

owes  to  the  creditor ;  for  he  may  owe  him  many  distinct 

before  and  at  the  time  of  the  tender,  direction  to  be  right.  The  defendant 
and  of  the  request  and  refusal  after  cannot  lawfliUy  withhold  from  the 
mentioned,  and  until  and  at  the  com-  plaintiff  any  money  due  to  him,  how- 
mencement  of  the  action,  a  larger  sum  ever  small  the  sum,  and  if  the  defend- 
than  £6,  namely,  £18  lbs.,  part  of  the  ant  intended  to  tender  as  much  money 
money  in  the  declaration  demanded,  as  the  plaintiff  could  claim,  but  made 
uras  due  from  the  defendants  to  the  a  mistake  in  her  calculation,  she  muat 
plaintiff  at  one  entire  sun,  and  on  one  en--  suffer  for  her  own  mistake,  and  not  tlie 
tire  contract  and  liahUiiy,  and  incluaire  plaintiff;  although  the  iqjury  to  him 
of,  and  not  separate  or  diyisible  from,  may  be  very  small,  and  such  as  moat 
the  said  sum  of  £6,  and  the  same  being  men  would  disregard.  From  the  cal« 
a  contract  and  liability  by  which  the  culation  made  by  the  judge  in  the 
defendants  were  liable  to  pay  to  the  hurry  of  the  trial  the  deficiencjr  waa 
plaintiff  the  whole  of  the  said  larger  about  fourteen  cents,  but,  on  a  more 
sum,  in  one  entire  sum  upon  request ;  correct  calculation,  it  amounts  to  about 
and  that,  after  the  last-mentioned  and  forty-one  cents.  And  if  at  the  time 
larger  sum  had  become  so  due,  and  the  money  was  brought  in,  no  action 
while  the  same  remained  unpaid,  the  had  been  pending,  and  tlte  plaintiff  had 
plaintiff  requested  of  the  defendants  then  received  and  indorsed  the  pay- 
payment  of  the  last-mentioned  and  ment,  he  might  afterwards  have  corn- 
larger  sum,  of  which  the  said  £5  in  the  menced  and  maintained  an  action  to 
plea  mentioned  was  then  such  indi-  recover  the  balance  then  due.  That 
visible  parcel  as  aforesaid,  yet  that  the  the  law  will  not  regard  trifles,  is,  wlien 
defendants  refused  to  pay  the  said  properly  applied,  a  correct  maxim, 
larger  sum ;  wherefore  the  plaintiff  re-  But  to  this  point  it  is  not  applicable, 
fused  the  said  £5.  Held,  on  special  In  calculating  interest  there  may  and 
demurrer,  that  the  replication  was  a  probably  must  arise  fractions  not  to 
good  answer  to  the  plea,  and  that,  if  be  expressed  in  the  legal  money  of 
tiiere  was  any  set-off  or  other  just  account ;  these  fractions  are  trifles,  and 
cause  for  not  paying  the  larger  sum,  it  may  be  rejected.  In  making  payments 
should  have  come  by  way  of  rejoinder,  it  is  sometimes  not  possible,  from  the 
So  in  Boyden  v.  Moore.  5  Mass.  865,  value  and  divisions  of  the  current  coin, 
where  the  defendant  had  brought  into  to  make  the  exact  sum ;  —  if  the  pay- 
court  what  she  supposed  justly  due  on  ment  be  made  as  nearly  as  it  can  con- 
the  action,  and  the  costs  up  to  the  time,  veniently  be  made,  the  fractional  part 
but  upon  the  trial  it  appeared  that  she  of  a  small  coin  may  be  neglected ;  it  is 
bad  brought  in  too  little  by  forty-one  a  trifle.  But  the  present  case  is  not 
cents,  and  the  judge  directed  the  jury  one  of  these  trifles.  A  man  may  sue 
that  they  might  still  find  a  verdict  for  and  recover  on  a  note  given  for  for^ 
the  defendant,  if  the  balance  appeared  cents ;  also,  on  a  larger  note  where 
to  them  a  mere  trifle,  and  they  found  forty  cents  remain  unpaid.  It  is  there- 
accordingly,  a  new  trial  was  granted  fore  our  opinion  that  the  jury  ought  to 
for  the  misdirection  of  the  judge.  And  have  been  directed  to  calculate  the  in- 
Parsons,  C.  J.,  said :  "  It  is  a  well-  terest  on  the  second  note,  and  deduct- 
known  rule  that  the  defendant  must  ing  the  payments,  if  a  balance  re- 
take care,  at  his  peril,  to  tender  malned  unpaid,  to  flnd  that  balance  for 
enough,  and  if  he  does  not,  and  if  the  the  plaintiff.  If  any  sum  large  enough 
plaintiff  replies  that  there  is  more  due  to  be  discharged  in  the  current  coin  of 
than  is  tendered,  which  is  traversed,  the  country  is  a  trifle,  which,  although 
the  issue  will  be  against  the  defendant,  due,  the  jury  are  not  obliged  by  law  to 
and  it  will  be  the  duty  of  the  jury  to  award  to  the  plaintiff,  the  creditor ;  it 
assess  for  the  plaintiff  the  sum  due  on  will  be  difficult  to  draw  a  line  and  say 
the  promise ;  and  if  it  be  not  covered  how  large  a  sum  must  be,  not  to  be  a 
by  the  money  tendered,  he  will  have  trifle.  The  law  gives  us  no  rule." 
Judgment  for  the  balance.  If  the  But  a  tender  of  the  sum  jnsdff  due  hr 
present  direction  of  the  judge  had  been  the  condition  of  a  bond,  is  good,  el* 
in  the  trial  of  such  an  issue  arising  on  though  less  than  the  penalty.  Traoy 
ft  plea  of  tender,  we  cannot  think  the  v.  Strong,  2  Coim.  669. 

[794] 


CH.  m.]  DEFBKCBS.  *  641 

debts ;  and  if  they  are  perfectly  separable,  as  so  many  notes, 
or  sums  of  money  otherwise  distinct,  the  debtor  has  a  right 
to  elect  such  as  he  is  willing  to  acknowledge  and  pay,  and 
make  a  tender  of  them.  And  if  the  tender  be  for 
more  than  the  whole  debt,  it  is  valid ;  (<?)  unless  *  it  *  642 
be  accompanied  with  a  demand  of  the  balance,  and 
the  creditor  objects  for  that  reason.  If  the  obligation  be  in 
the  altiernative,  one  thing  or  another  as  the  creditor  may 
choose,  the  tender  should  be  of  both,  that  he  may  make  his 
choice,  (rf) 

A  tender  must  be  made  at  common  law,  on  the  very  day 
the  money  is  due,  if  that  day  be  made  certain  by  the  con- 
tract, (e)     But  the  statutes  and  usages  of  our  States,  (/) 

(c)  Astlejr  v.  Reynolds,  2  Stni.  916 ;  sell,  1  C.  &  P.  86i6.  If  howerer  the 
Wade's  case,  6  Rep.  116;  Dean  9.  creditor  does  not  object  to  the  request 
James,  4  B  &  Ad.  646;  Douglas  v,  for  change,  but  claims  that  more  is 
Patrick,  8  T.  R.  688;  Black  v.  Smith,  due  than  the  whoUamoimt  tendered, and 
Peake,  88 ;  Cadman  v.  Lubbock,  6  D.  therefore  refuses  to  receive  the  tender, 
&  R.  289 ;  Berans  v,  Rees,  6  M.  &  W.  the  tender  is  Rood.  Black  v.  Smith, 
806.  In  this  last  case,  the  defendant,  Peake,  88 ;  Cadman  o.  Lubbock,  6  D. 
who  owed  ihe  plaintiff  £108  for  prin-  &  R.  289 ;  Saunders  v.  Graham,  Gow, 
dpal  and  interest  on  two  promissory  121.  And  so  if  he  reftises  the  tender 
notes,  in  consequence  of  an  application  merelj  on  the  ground  that  the  debtor 
from  the  plaintiff's  attorney  for  the  will  not  pay,  with  the  surplus,  another 
amount,  sent  a  person  to  the  attorney,  and  distinct  debt,  or  unless  the  debtor 
who  told  him  he  came  to  settle  the  will  fix  his  own  counter  claim  against 
amount  due  on  the  notes,  and  desired  the  creditor  at  a  certain  sum. .  Bevans 
to  be  informed  what  was  due,  and  laid  v,  Rees,  6  M.  ft  W.  806.  If  a  creditor 
down  150  sovereigns,  out  of  which  be  has  separate  claims  against  divers  per- 
desired  the  attorney  to  take  the  prin-  sons  for  different  amounts,  a  tender  of 
cipal  and  interest,  but  the  attorney  re-  one  gross  sum  for  the  debts  of  all,  wiO 
fused  to  do  so,  unless  a  shop  account,  not  support  a  plea  of  tender,  stating 
due  from  the  plaintiff  to  the  aefendant,  that  a  certain  portion  of  the  whole  sum 
were  fixed  at  a  certain  amount,  was  tendered  for  the  debt  of  one. 
Hddf  that  this  was  a  good  tender  of  Strong  v.  Harvey,  8  Bing.  804.  But  a 
the  £108,  the  fixing  of  the  shop  ao-  tender  of  one  gross  sum  upon  several 
count  being  a  collateral  matter,  which  demands  from  the  same  debtor,  with- 
the  attorney  had  no  right  to  require,  out  designating  the  amount  tendered 
And  I^rd  Abinoer  said :  "  I  am  not  upon  each,  is  good.  Thetford  v.  Hub- 
disposed  to  lay  down  general  proposi-  bard,  22  Vt.  440. 
tions,  unless  where  it  is  necessary  to  {d)  Fordley's  case,  1  Leon.  68. 
the  decision  of  the  case ;  but  I  am  pre>  {e)  City  Bank  v.  Cutter,  8  Pick, 
pared  to  say,  that  if  the  creditor  knows  414 ;  Dewey  r.  Humphrey,  6  Pick, 
tlie  amount  due  to  him,  and  is  offered  187 ;  Maynard  v.  Hunt,  id.  240 ;  Gould 
a  larger  sum,  and,  without  any  ob-  v.  Banks,  8  Wend.  662;  Day  o.  Laf- 
jection  on  the  ground  of  want  of  ferty,  4  Pike,  460;  and  see  onto,  p. 
change,  makes  quite  a  collateral  ob-  687,  n.  (a).  Perhapg  on  a  contract  for 
jection,  that  will  be  a  good  tender."  the  payment  of  money,  simply,  when 
But  the  tender  of  a  £6  bank-note  in  interest  would  be  the  only  damages 
paj^ment  of  a  debt  of  £8  10s.,  and  re-  to  be  recovered,  a  tender  of  the  prin* 
questing  the  creditor  to.  make  the  cipal  and  inUrett,  to  the  day  of  tender, 
change,  and  return  the  balance,  has  might  be  sufficient,  if  made  before 
been  held  a  bad  tender.  Betterl)ee  v.  action  brought.  But  see  cuUe,  p.  687, 
Davis,  8  Camp.  70.  And  see  Robinson  n.  (n). 
9.  Cook,  6  Taunt.  886;  Blow  v.  Rus-        (/)  This  is  the  rule  in  Connecticat 
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generally  permit  ihe  tender  to  be  made  after  that  day,  but 
before  the  action  is  brought ;  and  in  some  it  may  be  made 
after  the  action  is  brought.  It  has  been  said  that  a  tender 
cannot  be  made  before  the  debt  is  due,  as  the  creditor  is  not 
then  obliged  to  accept  it,  even  if  it  does  not  draw  interest. 
But  we  should  be  inclined  to  believe,  that  the  courts  of  this 
country  would,  generally,  hold  a  tender  valid  that  was  made 
before  the  debt  was  due,  provided  the  debt  did  not  draw 
interest,  or  if,  when  the  debt  did  draw  interest,  the  tender 
included  interest  to  the  maturity  of  the  debt.  (^) 

To  make  a  tender  of  money  valid,  the  money  must  be 

actually  produced  and  proffered,  (A)  unless  the  cred* 

*  643  itor  expressly  *  or  impliedly  waives  this  production ;  (t) 

from  usage.    Tncy'v,  Strong,  2  Conn.  48;  Brown  v.  Gilmore,  8  Greenl.  107. 

669.  It  is  at  all  events  essential,  that  the 

{g)  There  can  be  no  doubt  that  a  debtor  have  the  money  ready  to  de- 
tender  of  a  debt  due  at  a  certain  day,  liver.  It  is  not  sufficient  that  a  third 
before  such  day,  without  tendering  person  on  the  spot  has  the  money 
also  interest  up  to  the  day  of  maturity,  which  he  would  lend  the  debtor,  unless 
is  bad,  where  the  debt  is  drawing  in-  be  actually  consents  to  lend  it.  Sar> 
terest.  Tillou  v.  Brltton,  4  Halst.  120;  gent  v.  Graham,  6  N.  H.  440;  Fuller 
Saunders  v.  Frost,  6  Pick.  267,  per  v.  Little,  7  N.  H.  5d5.  Ttie  rule  is 
Parker,  C.  J.  It  is  not  so  clear  that  thus  laid  down  in  Bakeman  v.  Pooler, 
if  a  debt  is  not  drawing  interest,  tender  16  Wend.  687  :  To  prove  a  plea  of 
of  the  debt  before  the  day  it  is  due  and  Under,  it  must  appear  that  there  was 
payable,  is  not  good ;  and  one  case  has  a  production  and  manual  offer  of  the 
expressly  held  it  valid.  M'Hard  v,  money,  unless  the  same  be  dispensed 
Wheteroft,  8  Harris  &  McH.  86.  with  by  some  positive  act  or  declara- 

{h)   Sucklinge  v.   Coney,  Noy,  74.  tion  on  the  part  of  the  creditor;   it 

This  case  is  stated  in  the  book  as  fol-  is  not  enough  that  the  party  has  the 

lows :  '*  Upon  a  special  verdict,  upon  money  in  his  pocket,  and  says  to  the 

payment  for  a  redemption  of  mortgage,  creditor  that  he  has  it  ready  for  him, 

tlie  mortgagor  comes  at  tlie  day  and  and  asks  him  to  take  it,  witiiout  show- 

place  of  payment,  and  said  to  the  said  ing  the  money.    A  tender  of  the  cred- 

mortgagee, '  Here,  I  am  ready  to  pay  iter's  own  overdue  notes  is  equivalent 

you  the  X'200.' which  was  of  due  money,  to  a  tender  in  cash.    Foley  v.  Mason, 

and  yet  held  it  all  the  time  upon  his  0  Md.  87. 

arm  in  bags;  and  adjudged  no  tender,        (i)  The  decisions  are  nice,  and  per- 

for  it  might  be  counters  or  base  coin  haps  not  altogether  harmonious  upon 

for  any  thing  that  appeared."     And  the  point  of  what  constitutes  a  waiver 

Mr.  Justice  Anderwn  said :  "  It  is  no  of   tlie  production  and  offer   of  the 

good  tender  to  say,  I  am  ready,"  &c.  money,  so  as  to  render  a  tender  valid. 

So  in  Comyns's  Digest,  Pleader  (2  W.)  In  Reed  o.  Goldring,  2  M.  ft  S.  86, 

28,  it  is  said,  "  If  issue  be  upon  the  the  agent  of   the  debtor  pulled  out 

tender,  there  must  be  an  actual  ofl^r.  his  pocket-book,  and  told  the  plaintiff 

The  t  rnder  alleged  must  be  legal,  and  if  he  would  go  to  a  neighboring  publi : 

therefore  it  is  not  sufficient    to   say  house,  he  would  pay  the  debt.    Tho 

parotuB  fuit  0olrere,  without  saying,  et  agent  had  the  necessary  amount  in  his 

oUulit."    See  also  Thomas  v.  Evans,  pocket-book,  but  no  money  was  pro- 

10  East,  101 ;   Dickenson  v.  Shee,  4  duced.    The  creditor  refused  to  take 

Esp.  68 ;    Kraus  v.  Arnold,  7  J.  B.  the  amount.    Yet  this  was  held  a  good 

Moore,  69 ;  Leatherdale  v.  Sweepstone,  tender.    On  the  other  hand,  in  Finch 

8  C.  &  P.  842 ;    Finch  v.  Brook,   1  v.  Brook,  1  Scott,  70,  the  defendant's 

Scott,  70 ;   Glasscott  v.  Day,  6  Esp.  attorney  called  at  the  |ilaintif!'s  •Lixp 
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and  he  does  this  by  declaring  that  he  will  not  receive 
it.  (it)  And  it  has  been  held  that  if  the  creditor  refuses  to 
take,  touch,  or  count  money  tendered  to  him  of  a  certain 
amount,  if  he  afterwards  take  the  ground  that  it  was  less  in 
amount,  he  must  prove  this,  (y )  And  it  seems  that  the 
creditor  may  not  only  waive  the  actual  production  of  the 
money,  but  the  actual  possession  of  it  in  hand  by  the  debtor. 
But  it  has  been  held,  in  one  case,  that  if  a  debtor  has  offered 
to  pay,  and  is  about  producing  the  money,  and  is  prevented 
by  the  creditor's  leaving  him,  this  is  not  a  tender.  (/)  The 
debtor  is  not  bound  to  count  out  the  money,  if  he  has  it  and 
offers  it.  (i) 

*  The  tender  must  be  unconditional ;  so,  at  least,  it  *  644 
is  sometimes  said ;  but  the  reasonable,  and  we  think 
the  true  rule  is,  that  no  condition  must  be  annexed  to  the 
tender,  ({)  which  the  creditor  can  have  any  good  reason 

to  pay  him  the  debt,  haTing  the  monej  We  all  think  this  was  not  a  tender, 

in  his  pocket  for  that  purpose,  and  The  party  must  hare  the  money  about 

mentipned    the   precise  sum,  and    at  him,  wherewith  to  make  the  tender, 

the  same  time  put  his  hand  into  his  though  it  is  not  necessary  to  count 

pocket  for  the  purpose  of  taking  out  it.    We  think  there  was  not  a  tender 

the  money,  but  did  not  actually  pro-  here,  even  on  the  broad  cases  in  Eng* 

duce  it,  the  plaintiff  saying  he  could  land."  See  Strong  v.  Blake,  46  Barb, 
npt  take  h.    And,  wembie,  that  this  was  •  227. 

a  sufficient  tender,  the  plaintiff  having  (it)    Rudolph   v.  Wagner,  80  Ala. 

dispensed  with  the  actual  production  SOS. 

of  the  money ;  but  gtuare  whetlier  such  (t}')  Brewers  v.  Fleming,  61  Penn. 

dispensation  ought  not  to  have  been  102. 

specially  plead^.    And  in  Breed  v,  (J)  Leatherdale  o.  Sweepstone,  8  0. 

Uurd,  6  Pick.  866,  a  witness  told  the  &  P.  842.    In  this  case,  in  order  to 

plaintiff  that  the  defendant  had  left  prove  the  tender  a  witness  was  called, 

money  with  him  to  pay  the  plaintiff's  who  stated  that  he  heard  the  defendant 

bill,  and  that  if  the  defendant  would  oifer  to  pay  the  plaintiff  the  amount  of 

make  it  right,  by  deducting  a  certain  his  demand,  deducting  14s  0|<f.,  which 

sum,  he  would  pay  it,  at  the  same  balance  was  the  sum  stated  in   the 

time  making  a  motion  with  his  hand  plea ;    that   the   defendant    then   put 

towards  his  desk,  at  wliich  he  was  his  hand  into  his  pocket,  but  betore 

then  standing ;  and  he  swore  that  he  he  could  take  out  the  money  the  plain* 

believed,  but  did  not  Imow,  that  there  tiff  left  the  room,  and  the  money  was 

was  money  enough  in  his  desk,  but,  therefore  not  produced  till  the  plaintiff 

if  there  was  not,  he  would  have  oh-  had    gone.    Lord   Tenterden  kdd  this 

tained  it  in  Ave  minutes,  if  the  plaintiff  no  tender.    But  this  was  only  a  Nid 

would  have  made  the  deduction ;  but  PriuB  ease,  and  may  perhaps  be  quee* 

the  plaintiff  replied  that  he  would  d^  tionable.    For  if  a  tender  be  designedly 

duct  nothing.      Hdd,  that   this  was  avoided  by  the  creditor,  he  ought  not 

not  a  tender.    And,  per  Curiam^  **  To  to  object  that  no  tender  was  made, 

our  surprise  there  are  cases  very  nearlv  Gilmore  r.  Holt,  4  Pick.  26 ;  South- 

like  this,  where  the   offer  was   held  worth  v.  Smith,  7  Cush.  891. 

to  be  a  valid  tender,  as  in  Harding  Ik)  Wheeler  v.  Knaggs,  8  Ohio,  169^ 

V.  Davies,  2  Car.  &  P.  77,  where  a  872,  Behaly  v.  Hatch,  Walker  (Miss.), 

woman  stated  *  that  she  had  the  money  869 ;  Breed  v.  Hurd,  6  Pick.  866. 

up  stairs.'    Here  the  witness  said  he  (/)  In  Bevans  v.  Rees,  dted  ntnta, 

•ottld  get  the  money  in  five  minutes,  n.  {c),  Mtmle,  B.,  said:  "No  doubt  t 
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whatever  for  objecting  to ;  as,  for  instance,  that  he  should 
give  a  receipt  in  full  of  all  demands,  (m)    It  may  not  per- 

tender  miut  be  of  a  tpeciflc  sum,  on  a  account  and  for  hia  costs."  And  see 
specific  account ;  and  if  it  be  upon  a  Loring  v.  Cooke,  8  Pick.  48.  Wood  v. 
condition  which  the  creditor  has  a  right  Hitchcock,  20  Wend.  47,  is  a  strong 
to  object  to,  it  is  not  a  good  tender,  case  to  this  point.  It  is  there  held,  that 
But  if  the  only  condition  be  one  which  a  tender  of  money  in  payment  of  a 
he  has  no  right  to  object  to.  and  he  debt  to  be  available  must  be  without 
has  still  power  to  take  the  money  due,  qualification,  t.  e.,  there  must  not  be 
<—  as  if  the  condition  were, '  I  will  pay  any  thing  raising  the  implication  thai 
the  money  if  you  will  take  it  up/  or  the  debtor  intended  to  cut  ofT  or  bar  a 
the  like,  —  tliat  does  not  invalidate  the  claim  for  any  amount  beyond  the  sum 
tender.  Here  the  defendant  offers  the  tendered ;  and  it  was  accordingly  held 
plaintiff'the  option  oftaking  any  amount  in  this  case,  that  the  tender  of  a  sum 
which  he  says  is  due,  and  only  offers  it  of  money  in  full  dlachartfe  of  ail  de- 
In  satisfaction  of  that  amount;  there  mands  of  the  creditor  was  not  good, 
is  no  condition  therefore  which  the  And  Coirea,  J.,  said  :  **  Very  likely  the 
plaintiff*  has  a  right  to  object  to."  defendant  when  he  made  the  tender 
(m)  It  has  been  often  adjudged,  that  owed  the  plaintiff'  in  the  whole  more 
if  the  debtor  demand  a  receipt  in  fidl  than  eighty-five  dollars,  but  has  suc- 
this  vitiates  his  tender.  Glassoott  v,  ceeded,  by  raising  technical  difficulties. 
Day,  6  Esp.  48,  seems  to  be  a  leading  in  reducing  the  report  to  that  sum. 
case  on  this  point.  The  sum  claimed  Independent  of  that,  however,  the  ten- 
in  the  action  was  £20.  The  defendant  d^r  was  defective.  It  was  clearly  a 
pleaded  non-assumpsit,  except  as  to  tender  to  be  accepted  as  the  whole 
£18,  and  as  to  that  a  tender.  The  balance  due,  which  is  holden  bad  by 
witness  for  the  defendant,  who  proved  ail  the  books.  The  tender  was  also 
the  tender^  slated,  that  he  went  to  the  bad,  because  the  defendant  would  not 
plaintiff^  with  the  money,  which  he  allow  that  he  was  even  liable  to  the 
offered  to  pay  on  the  pJaintiff*  giving  full  amount  of  what  he  tendered.  His 
him  a  receipt  in  fuU.  The  plaintiff  act  was  within  the  rule  which  says  he 
refused  to  receive  it  And  Lord  El-  shall  not  make  a  protest  against  his 
(enbonmgh  held  this  not  to  be  a  good  liability.  He  must  also  avoid  ail  coun- 
tender.  Thayer  r.  Brackett,  12  Mass.  ter>claim,  as  of  a  set-off  against  part  of 
460,  is  also  in  point  The  real  debt  the  debt  due.  That  this  defendant 
was  9190.25.  Part  of  this  debt  had  intended  to  impose  the  terms,  or  raise 
been  paid  by  the  note  of  a  third  per-  the  inference  that  the  acceptance  of 
son,  which  was  indorsed  by  the  debtor  the  money  should  be  in  full,  and  thus 
to  the  plaintift.  If  this  note  had  been  conclude  the  plaintiff  against  litigating 
paid  at  maturity,  the  defendant  would  all  further  or  other  claim,  the  referees 
still  have  been  indebted  to  the  plaintiff  were  certainly  entitled  to  say.  That 
in  the  sum  of  $40,  which  he  tendered,  the  defendant  intended  to  question  his 
but  required  a  receipt  in  full  of  all  liability  to  part  of  the  amount  tendered 
demands.  The  creditor  refused  to  give  is  equally  obvious,  and  his  object  was 
this,  as  the  note  was  still  unpaid,  but  at  the  same  time  to  adjust  his  counter- 
offered  to  give  a  receipt  in  full  of  all  claim.  It  is  not  of  the  nature  of  a  ten- 
aoamnU ;  whereupon  the  tender  was  der  to  make  conditions,  terms,  or  qual- 
withdrawn  Parker,  C.  J.,  said :  **  The  ifications,  but  simply  to  pay  the  sum 
defendant  lost  the  benefit  of  his  tender  tendered,  as  for  an  admitted  debt 
by  insisting  on  a  receipt  in  full  of  all  Interlarding  any  other  object  will  al- 
demands,  which  the  plaintiff  was  not  ways  defeat  the  effect  of  the  a^t  as 
obliged  to  give  him.  The  defendant  a  tender.  Even  demanding  a  receipt, 
should  have  relied  on  his  tender  and  or  an  intimation  that  it  is  expected, 
upon  proof  at  the  trial  that  no  more  as  by  asking, '  Have  you  got  a  receipt  ? ' 
was  due.  But  he  withdrew  the  tender,  will  vitiate.  The  demand  of  a  receipt 
because  the  plaintiff  would  not  comply  in  full  would  of  course  be  inadmissible, 
with  the  terms  which  accompanied  it.  The  reason  of  this  rule  is  obvious  where 
This  cannot  be  deemed  a  lawful  tender,  the  debtor  does  not  in  fact  tender  all 
and,  atxxirding  to  the  agreement  of  the  that  is  due ;  for  if  a  debtor  tenders  a 
parties,  judgment  must  be  entered  for  certain  sum  as  all  that  is  due,  and 
Man  pLiiniiff  for  the  balance   of  his  the  creditor  receives  it,  onder  these 
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haps  be  quite  settled  that  if  the  *  debtor  demands  a  *  645 
receipt  for  the  sum  which  he  pays,  and  if  this  be  re- 
fused, retains  the  money,  he  will  thereby  (though  always 
ready  to  pay  it  on  those  terms)  lose  the  benefit  of  his  tender. 
But  the  authorities  seem  to  go  in  this  direction.  It  has  been 
recently  held  in  New  York,  that  a  tender  is  valid  although 
accompanied  with  a  condition,  if  this  be  one  which  the  debtor 
had  a  right  to  make  and  the  creditor  had  no  right  to  re* 
sist.  (mTn)  If,  however,  a  tender  be  refused  on  some  objec- 
tion quite  distinct  from  the  manner  in  which  it  was  made, 
as  for  the  insufficiency  of  the  sum  or  any  similar  ground, 
objections  arising  from  the  form  of  the  tender  are  considered 
as  waived,  and  cannot  afterwards  be  insisted  upon,  (n)  The 
tender  may  certainly  be  accompanied  with  words  explanatory 
of  the  transaction,  if  they  impose  no  condition,  (nn) 

The  tender  should  be  in  money  made  lawful  by  the  State 
in  which  it  is  offered,  (p)  But  if  it  be  offered  in  bank-bills 
which  are  current  and  good,  and  there  is  no  objection  to 
them  at  the  time  on  the  ground  that  they  are  not  money,  it 
will  be  considered  so  far  an  objection  of  form,  that  it  cannot 
afterwards  be  advanced.  (^) 

It  has  been  said  in  England,  that  by  a  tender  is  meant,  not 
merely  that  the  debtor  was  once  ready  and  willing  to  pay,  but 
that  he  has  always  been  so  and  still  is ;  and  that  the  effect 
of  it  will  therefore  be  destroyed  if  the  creditor  can  show  a 
demand  by  him  of  the  proper  fulfilment  of  the  contract,  at 
the  proper  time,  and  a  refusal  by  the  debtor,  (ji)    It  is  pos- 

circumttances  it  might  compromise  his  (mm)  Wheelock  v.  Tanner,  89  N.  Y. 

rights  in  seeking  to  recorer  more ;  but  481. 

if  the  same  sum  was  tendered  vmcon-  (n)  Cole  v.  Blake,  Peake,  179;  Rich- 

ditianally,  no  such  effect  could  follow,  aroson  v.  Jackson,  8  M.  &  W.  298; 

Sutton  V.  Hawkins,  8  C.  &  P.  259.  Bull  v.  Parker,  2  Dowl.  (m.  8.)  845. 

The  reason  why  a  tender  has  so  often  Irm)  Foster  v.  Drew,  89  Vt.  51. 

been  held  invalid,  when  a  receipt  in  •     (o)  Wade's  case,  5  Rep.  114 ;  Hallo- 

full  was  demanded,  seems  not  to  bare  well  v.  Howard,  18  Mass.  285;  Mood/ 

been    merely  because   a  receipt  was  v.  Mahnrin,  4  N.  H.  296. 

asked  for,  but  rather  because  a  part  (/>)  Tliis  may  be  fiEurly  inferred  from 

was  offered    in   full   payment.     See  the  case  of  Warren  v.  Mains,  7  Johns. 

Cheminant  r.  Thornton,  2  C.  &  P.  50 ;  476 ;  and  see  Ball  v,  Stanley,  5  Yerg. 

Peacock  v,  Dickerson,  2  C.  &  P.  51,  n. ;  199;  Wheeler  i;.  KnagKS,  8  Ohio,  172; 

Sandford  v.  Bulkley,   80  Conn.  844.  Brown  v.  Dy singer,    I    Rawle,    408; 

It  is  belicTed  that  no  case  has  gone  Snow  v.  Perry,  9  Pick.  542 ;  Towson  v. 

so  far  as  to  hold  that  a  tender  would  Havre-de-Grace  Bank,  6  Harris  &  J.  58. 

be  bad  becauae  a  receipt  for  the  turn  {q)  Dixon  v,  Clark,  5  C.  B.  865;  nnd 

tendered  was  requested.  aeo  Cotton  v.  Godwin,  7  M.  &  W.  147. 
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sible  that  a  demand  and  refusal  may  in  some  cases  have  tiie 
effect  of  annulling  a  tender,  eyen  if  thej  take  place 

*  646  before  the  tender  was  *  made  ;  although,  as  has  been 

said,  generally,  if  not  imiversally,  in  this  country,  a 
tender  is  valid  and  effectual  if  made  at  any  time  after  a  debt 
is  due ;  and  a  demand  made  after  the  tender,  if  for  more 
than  the  sum  tendered,  will  not  avoid  the  tender,  (r) 

Any  tender  made  may  be  refused,  and,  if  left  with  the 
party  against  his  will,  it  is  ineffectual ;  but  if  it  is  so  left, 
and  when  afterwards  demanded  by  the  tenderer  is  refused, 
it  is  then  valid,  (rr) 

2.  Or  THfl  Tbkdbb  or  Crattbls. 

The  thing  to  be  tendered  may  not  be  money,  but  some 
specific  article;  and  the  law  in  relation  to  the  delivery  of 
these  under  a  contract,  has  been  much  discussed,  and  is  not 
perhaps  yet  quite  settled.  We  have  alluded  to  some  of  the 
questions  which  this  topic  presents,  when  speaking  of  sales 
of  chattels.     Others  remain  to  be  considered. 

It  may  be  considered  as  settled,  that  acts  which  would 
constitute  a  sufficient  tender  of  money,  will  not  always  have 
this  effect  in  relation  to  chattels.  Thus,  if  one  who  is  bound 
to  pay  money  to  another  at  a  certain  tin^e  and  place,  is  there 
with  the  money  in  his  pocket  for  the  purpose  of  paying,  it, 
and  is  prevented  from  paying  it  only  by  the  absence  of  the 
payee,  this  has  the  full  effect  of  a  tender.  («)  But  if  he  is 
bound  to  deliver  chattels  at  a  particular  time  and  place^  it 
may  not  be  enough  if  he  has  them  there.  They  may  be 
mingled  with  others  of  the  like  kind  which  he  is  not  to 
deliver.  Or  they  may  need  some  act  of  separation,  or  iden- 
tification, or  completion,  before  they  could  become  the 

•  647  property  of  the  other  party,  (t}    As  in  sales,  *  the 

Ir)    Thetford    v.  Hubbard,   22  Vt.  (s)    GUmore  v.  Holt,  4  Pick.  258; 

440.    Certainly  not,  if  the  demand  is  Soatliworth  v.  Smith,  7  Cush.  891. 

for  more  than  the  real  debt,  although  (<)  Veazy  v.  Harmony,  7  Greenl.  91 ; 

the  excess  was  for  another  debt  truly  Wyman  v,  Winslow,  2  Fairf.  898 ;  Leb- 

due.     Dixon  v,   Clark.  5  C.   B.  878.  allister  e>.  Nash,  24  Me.  816 ;  Bates  «. 

And  see  Brandon  t;.  Newington,  8  Q.  Churchill,  82  Me.  81 ;  Bates  v.  Bates, 

B.  916;  Uesketh  17.  Fawcett,  11  M.  &  Walker,  401;  Newton  v,  Galbraith,  6 

W.  866 ;   apparently  overruling  Tyler  Johns.  119.     In  this  last  case  a  note 

V.  Bland,  9  M.  &  W.  888.  was  payable  in  produce  at  the  maker's 

(rr)  Biogers  v.  Butter,  10  Gray,  410.  house.     Tlia  defendant  pleaded  pay- 

fsooi 
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property  in  chattels  does  not  pass  while  any  such  act 
remains  to  be  done ;  so,  if  there  be  an  obligation  to  deliver 
these  articles,  it  may  be  said,  as  a  general  rule,  that  the  obli* 
gation  is  not  discharged  so  long  as  any  thing  is  left  undone 
which  would  prevent  the  property  from  passing  under  a  sale* 

roent,  and  proved  that  he  had  bay  in  and  that  the  plaintiff  was  not  there  to 

his  barn,  and  was  tliere  ready  to  pay,  receive  it,  must  have  also  proved  that 

and  tlie  plaintiff  did  not  come  for  it.  he    so  designated  and  set  apart  liie 

He  did  not  prove  how  much  he  had,  wa^n  as  to  vest  the  property  in  the 

nor  its  value.    //e/</,  no  pavment,  nor  plaintiff.  Tiie  same  distinction  between 

tender.    So  in  Barney  v.  Bliss,    1  1).  the  defence  of  payment ^  and  a  defence 

Chip.  899,  tlie  Supreme  Court  of  Ver-  founded  upon  special  matter  pleaded  in 

mont  heid,  that  a  plea  that  the  debtor  bar,  was  recognized  in  tlie  subsequent 

had  the  property  ready  at  the  time  and  case  of  Downer  v.  Sinclair,  16  Vt.  495. 

5 lace,  and  there  remained  through  tlie  There  the  defendant  had  agreed  to  de- 
ay,  ready  to  deliver  it,  but  tliat  the  liver  at  his  shop,  and  the  plaintiff  had 
creditor  did  not  attend  to  receive  it,  agreed  to  receive, certain  "winnowing 
and  that  the  property  is  still  ready  for  mills  "  in  discharge  of  a  debt.  A  part 
the  creditor,  if  he  wiU  receive  it,  was  had  been  delivered  and  received  at  said 
not  sufficient  to  discharge  the  contract,  shop,  and  their  rilue  indorsed  on  the 
and  vest  the  property  in  Uie  payee,  claim.  On  the  day  the  remainder  were 
The  debtor  ought  to  have  gone  further,  due  the  plaintiff  called  at  the  defend- 
and  set  apart  the  chattels  (boards),  so  ant's  shop  for  them,  but  did  not  find  the 
that  the  payee  could  have  identified  and  defendant  at  home,  and  went  away 
taken  them.  See  also  Bams  r.  Graham,  without  making  any  demand.  On  the 
4  Cowen,  462 ;  Smith  v.  Loomis,  7  tame  dojf  the  defendant  returned,  and 
Conn.  110.  This  last  case  denies  to  be  being  informed  what  had  taken  place, 
sound  law  the  case  of  Bobbins  v.  Luce,  set  apart  for  the  plaintiff  the  number  of 
4  Mass.  474,  in  which  the  defendant  mills  requisite  to  complete  the  contract, 
had  contracted  to  deliver  the  plaintiff  Tliese  mills  had  ever  since  remained  so 
27  ash  barrels,  at  the  defendant^  dwell-  set  apart;  the  plaintiff  never  called 
ing-house,  on  the  20th  Sept.  1804.  again,  bat  brought  suit  upon  his 
Being  sued  on  the  contract,  the  defend-  original  claim.  The  court  heid,  that 
ant  pleaded  in  bar,  that  on  the  day  he  these  fkcts  would  not  support  a  plea  of 
had  the  27  barrels  at  his  dwelling-house  payment,  since  they  were  not  given  and 
read^  to  be  delivered,  and  had  always  received  by  the  creditor,  but  that  they 
had  the  same  ready  for  deUvery.  The  would  be  a  special  defenoe  to  the 
plea  did  not  aver  that  the  plaintiff  was  action,  and  gave  judgement  for  the  de- 
not  there  to  receive  them,  but  the  plea  fendant.  See  Mattison  v.  Wescott,  18 
was  still  held  good  on  special  demurrer.  Vt.  268 ;  Oilman  v.  Moore,  14  Vt.  467. 
See  also  Robinson  t;.  Batchelder,  4  N.  But  if  a  plea  of  readiness  and  willing- 
U.  40 ;  and  Brown  p.  Berry,  14  N.  U.  ness  to  perform,  amountg  to  a  defence, 
469,  which  tends  to  support  Bobbins  v,  the  plea  should  be  full  and  positive;  it 
Lace.  In  M'Connel  v.  Hall,  Bray  ton,  should  leave  nothing  open  to  inference. 
228,  the  Supreme  Court  of  Vermont  Thus  in  Savary  v.  Ooe,  8  Wash.  C.  C. 
held,  that  the  promise  to  pay  the  plain-  140,  the  contract  was  to  deliver  to  the 
tiff  a  wagon  to  be  delivered  at  the  de-  plaintiff  a  Quantity  of  whiskey  in  the 
fendaat's  store,  was  not  complied  with  month  of  May,  1809.  The  defendant 
by  the  fact  that  the  defendant  had  the  being  sued  on  tlie  contract,  pleaded 
wagon  at  tlie  time  and  place  ready  to  that  he  was  ready  and  willing  at  the 
be  delivered,  according  to  the  contract,  time  and  place  agreed  upon  to  deliver 
But  the  question  here  arose  under  the  the  whiskey,  according  to  the  terms  of 
general  iuuf,  and  the  court  held,  that  the  tlie  contract ;  but  tliat  the  plaintiff  was 
fiK;t  of  readiness  and  willingness  did  not  not  then  and  there  ready  to  accept  the 
support  the  fact  of  payment  or  diecharge  same;  but  the  plea  did  not  state  that 
of  the  contract ;  but  the  case  does  not  the  defendant  was  at  the  place,  in  person 
decide  that  the  defendant,  had  he  or  by  agent,  ready  and  prepared  to  de- 
pleaded  in  bar,  that  he  was  ready  »t  the  liver  the  whiskey,  and  for  this 
time  and  place  to  deliver  the  wag«m,  the  plea  was  held  insufficient. 
VOL.  11.                                        51  [  801  ] 
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That  is,  it  is  no  teoder,  unless  so  much  is  done  that  the  other 
party  has  nothing  to  do  but  signify  his  acceptance,  in  order 
to  make  the  property  in  the  chattels  vest  at  once  in  him. 
An  exception  would  doubtless  be  made  to  this  rule,  in  refer- 
ence to  chattels  which  could  be  ascertained  and  specified  by 
weight,  measure,  or  number.  If  one,  bound  to  deliver 
twenty  bushels  of  wheat  at  a  certain  time  and  place, 
*  648  came  there  with  fifty  bushels  in  his  *  wagon,  all  of  the 
same  quality,  and  in  one  mass,  with  the  purpose  of 
measuring  out  twenty  bushels ;  and  was  prevented  from 
doing  so  only  by  the  absence  of  the  promisee,  this  must  be  a 
sufficient  tender.  It  is  not  necessary  that  the  chattels  should 
be  so  discriminated  that  they  might  be  described  and  iden- 
tified with  the  accuracy  necessary  for  a  declaration  in  trover ; 
because,  except  in  some  instances  to  be  spoken  of  presently, 
the  promisee  does  not  acquire  property  in  the  chattels  by  a 
tender  of  them  which  he  does  not  accept.  He  may  still  sue 
on  the  contract ;  and  to  this  action  the  promisor  may  plead 
a  tender,  and  ^'  that  he  always  has  been  and  now  is  ready  '' 
to  deliver  the  same ;  and  then  the  promisee  may  take  the 
goods  and  they  become  his  property,  and  the  contract  is  dis- 
charged. But  the  promisor  need  not  plead  the  tender  unless 
he  choose  to  do  so.  He  may  waive  it,  and  then  the  promisee 
recovers  only  damages  for  the  breach  of  the  contract,  and 
acquires  no  property  in  the  chattels. 

When  a  tender  is  pleaded  with  a  profert,  the  defendant 
should  have  the  article  with  him  in  court.  But  this  would 
be  sometimes  inconvenient,  in  the  case  of  very  bulky  arti- 
cles, and  sometimes  impossible.  A  reasonable  construction 
is  therefore  given  to  this  requirement ;  and  it  is  sufficient  if 
the  defendant  be  in  actual  possession  of  the  article,  and 
ready  to  make  immediate  delivery  to  the  plainti£F,  in  a  man- 
ner reasonably  convenient  to  him.  (u)  In  such  case,  how- 
ever, it  was  a  rule  of  the  old  law,  and  the  reason  would  seem 
to  exist  now,  that  it  should  be  averred  in  the  plea  that  the 
thing  cannot,  by  reason  of  its  weight,  conveniently  be 
brought  into  court,  (v) 

(«)  Bro.  Abr.  tit.  T<mt  tempt  pritt,       (v)  Id. 
pL8;  2  Rol.  Abr.  624. 
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The  tender  must  be  equally  unconditional  as  if  of  money. 
It  may  be  made  to  an  agent,  Ol  by  an  agent;  but  if  the 
agent  of  the  deliverer  has  orders  to  deliver  the  chattels  to 
the  receiver  only  if  he  will  cancel  and  deliver  up  the  con- 
tract, this  is  not  a  tender,  although  such  agent  had  the  chat- 
tels at  the  proper  time  and  place,  (toy 

It  is  a  good  defence  pro  tanto  to  such  a  contract, 
that  the  *  plaintiff  accepted  a  part  of  the  articles  be-  *  649 
fore  the  day  specified  in  the  contract ;  (x)  or  that 
there  was  an  agreement  between  the  parties,  which  may  be 
by  parol,  that  the  chattels  should  be  delivered  at  another 
time  and  place,  and  that  the  plaintiff  was  there,  wholly 
ready  to  deliver  them ;  (y)  or  that  the  defendant  knew 
that  the  articles  were  delivered  at  another  time  and  place, 
and  did  not  dissent  or  object,  (t) 

Generally,  if  no  time  or  place  be  specified,  the  articles  are 
to  be  delivered  where  they  are  at  the  time  of  the  contract,  (a) 
unless  collateral  circumstances  designate  a  different  place,  (i) 
If  the  time  be  fixed,  (<?)  but  not  the  place,  then  it  will  be 

[w)  Robinson  v.  Batchelder,  4  K.  H.  Barb.  472,  while  the  general  rule  was 

40.  admitted,  that  tlie  store  of  the  mer- 

(x)  Id.  chant,  the  shop  -of  the  mechanic,  or 

(y)  Id.  manufacturer,  and  the  farm  or  granary 

\t)  Flagg  V.  Dryden,  7  Pick.  58.  of  the  fitrmer,  is  the  place  of  delivery 

(a)  Bronson  v.  Gleason.  7  Barb.  472;  when  the  contract  is  silent  on  the  sub- 

Barr  v,  Myers,  8  Watts  &  S.  296,  a  sale  ject ;  this  rule  was  held   inapplicable 

of  2,000  mulberry  trees.    The  reason  when  the  collateral  circumstances  in- 

is,  that  the  party  to  receive  is  to  be  the  dicated  a  different  place.    It  was  there 

actor,  by  going  to  demand  the  articles ;  heid^  that  where  goods  are  a  subject  of 

and  until  then,  the  other  party  is  not  general  commerce,  and  are  purchased 

In  default  by  omitting  to  tender  them,  in  large  quantities  for  reshipment,  and 

See  also  Thaxttm  v.  Edwards,  1  Stew,  the  purchaser  resides  at  the  place  of 

524;    McMurry  v.  The  State,  6  Ala.  reshipment,  and  has  there  a  storehouse 

826 ;    Minor  v.    Michie.   Walker,  24 ;  and  dock  for  that  purpose,  a  contract  to 

Chambers  v.   Winn,  Hardin,  80,  n. ;  deliver  such  purchaser  "400  barrels  of 

Dandridge  i^.  Harris,   1  Wash.   (Va.)  salt  in  good  order ^  before  the  first  of 

826.    A   note  payable  in  specific  ar-  November,"  meant  a  delivery  at  the 

tides,    without   mentioning    time    or  purchaser's  place  of  residence, 
place,  is  payable  only  on  demand,  and        (c)  If  tlie  time  fall  on  Sunday,  tender 

should  be  demanded  at  the  place  where  on  Monday  is  good.     Barrett  v.  Allen, 

the  property  is.    Lobdell  ».  Hopkins,  10  Ohio,  426 ;  Stebbins  v.  Leowolf,  8 

5  Cowen,  518 ;  Vance  v.  Bloomer,  20  Cush.  187 ;  Sands  ».  Lyon,  18  Conn. 

Wend.  196.    In  Rice  ».  Churchill,  2  18;  Avery  ».  Stewart,  2  id.  69 ;  Salter 

Penio,  146,  a  note  was  given  by  the  ».    Burt.  20  Wend.  206.  —  Questions 

owner  of  a  saw-mill,  payable  in  lumber,  often  arise  as  to  the  time  of  day  at  which 

when  called  for.    It  was  held  to  be  pay-  a  tender  may,  or  must  be  made.    It 

able  at  the  maker's  mill,  and  that  a  teems  that  the  debtor  must  hare  the 

special  demand  there  was  necessaiy  to  property  at  the  place  agreed  upon,  at 

fix  the  maker,  unless  he  had  waived  the  last  convenient  hour  of  that  day. 

the  necessity  thereof.  See  Tieman  ».  Kapler,  5  Yerg.  410; 

{b)  Thus,  in  Bronson  o.  Gleason,  7  Aldrichv.Albee,  IGreenl.  120;  Sayaiy 
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presumed  that  the  deliverer  was  to  bring  the  articles  to  the 
receiver  at  that  time ;  and,  for  that  purpose,  he  must  go  with 

the  chattels  to  the  residence  of  the  receiver,  (cl)  un- 
•  650  less  something  in  their  *  very  nature  or  use,  or  some 

other  circumstances  of  equivalent  force,  distinctly  im- 
plies that  they  are  to  be  left  at  some  other  place,  (e)  And 
it  may  happen,  from  the  cumbrousness  of  the  chattels,  or 
other  circumstances,  that  it  is  obviously  reasonable  and  just 
for  the  deliverer  to  ascertain  from  the  receiver,  long  enough 
beforehand,  where  they  shall  be  delivered ;  and  then  he  will 
be  held  to  this  as  a  legal  obligation.  (/)  So  too,  in  such  a 
case,  the  receiver  would  have  the  right  to  designate  to  the 
deliverer,  a  reasonable  time  beforehand,  a  place  of  delivery 
reasonably  convenient  to  both  parties,  and  the  deliverer 
would  be  bound  by  such  direction.  (J)  If  no  place  is  indi- 
cated, and  the  deliverer  is  not  in  fault  in  this,  he  may  deliver 
the  chattels  to  the  receiver,  in  person,  at  any  place  which  is 
reasonably  convenient.  (A)  And  if  the  deliverer  be  under 
an  obligation  to  seek  or  notify  the  receiver,  he  need  not 
follow  him  out  of  the  State  for  this  purpose,  for  he  is  only 
bound  to  reasonable  diligence  and  efforts.  (%)  And  if  the 
receiver  refuses  or  neglects  to  appoint  a  place,  or  purposely 

p.  Goe,  8  Wash.  C.  C.  140.    UnleM  br  the  day  of  payment,  or  the  payor  maj 

the  act«  of  the  parties  this  is  waired.  tender  the  articles  at  any  reasonable 

In  Sweet  v.  Haiding,  19  Vt.  587,  a  note  PJ^ce,  and  notify  the  payee   thereof, 

was  payable  in  grain,  "in  January.**  The  right  of  the  payee  to  elect  the 

Tender  was  made  early  in  the  evening  place  of  delivery  in  such  cases,  is  not  a 

of  the  last  day  of  that  month,  but  the  condition  precedent,  but  a  mere  privi- 

payee  was  absent.    The  tender  or  sepa-  lege,  which  he  may  waive  by  a  neglect 

ration  of  the  grain  was  at  the  debtor's  to  exercise  it.    Peck  t;.  HubbaroL  11 

own  dwelling-house  (where  by  the  con-  Vt.  612 ;  overruling  Bassett  v.  Kerne,  1 

tract  it  was  to  be  delivered),  and  the  Leon.  69;  and  see  Taylor  v.  Gallup,  8 

payee  did  not  know  of  it.    The  tender  Vt.  840;  Townsend  v.  Wells,  8  Day, 

was  held  to  be  too  late,  and  no  defence  827 ;  Kussell  v,  Ormsbee,  10  Vt.  274 ; 

to  the  contract.    But  rent  may  be  ten-  Livingston  v.  Miller,  1  Kern.  80.    And 

dered  to  the  lessor  personally  on  the  see  Gilbert  r.  Danforth,  2  Seld.  685. 

evening  it  falls  due.     Id.     And  see  (/*)  Co.  Litt.  210,  b. ;  Barrv.  Myers, 

Startup  V.  Macdonald,  2  Scott,  N.  R.  8  Watte  &  S.  296;  Howard  v.  Miner, 

485.  20  Me.  825;   Bixby    v.  Whitney,    6 

id)  Barr  v.  Myers,  8  Watts  &  S.  296;  Greenl.  192;  Bean  v.  Simpson.  16  Me. 

Boberts  v.  Beatty,  2  Penn.  68.    In  such  49 ;   Mingus  v.  Pritchett,  8  Der.  7&- 

cases  the  creditor  has  the  right  to  ap-  Roberte  v.  Beatty,  2  Penn.  68. 

point  the  place  of  delivery.    Aldrich  v.  (g)  Howard  v.  Miner,  20  Me.  826; 

Albee,  1  Greenl.  120.  Aldrich  v,  Albee,  I  Greenl.  120. 

(ej  If  the  time  b«>  fixed,  and  by  the  (A)  Howard  v.  Miner,  20  Me.  825. 

contract  the  payee  has  his  election  of  (i)  Co.  Litt.  210;  Smith  v.  Smith,  25 

the  place,  he  must  notify  the  payor  of  Wend.  405,  2  HiU,  851 ;    Howard  v. 

his  election  in  a  reas  >nable  time  before  Hiner«  20  Me.  825. 
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avoids  receiving  notice  of  a  place,  the  deliverer  may  appoint 
any  place,  with  a  reasonable  regard  to  the  convenience  of 
the  other  party,  and  there  deliver  the  articles.  (/)  But 
though  he  is  not  obliged  to  follow  the  receiver  out  of  the 
State,  yet  if  the  receiver  live  out  of  the  State,  or  even  out 
of  the  United  States,  this  perhaps  does  not  exempt  him  from 
the  obligation  of  inquiring  from  him  where  the  chattels 
shall  be  delivered  ;(£)  and  the  same  rule  seems  to 
hold  if  the  *  promisor  lives  out  of  the  United  States  *  651 
and  the  promisee  within.  (J) 

If  no  expression  used  by  the  parties,  and  nothing  in  the 
nature  of  the  goods  or  the  circumstances  of  the  case,  controls 
the  presumption,  then  the  place  where  the  promise  is  made 
is  the  place  where  it  should  be  performed.  Nor  will  an 
action  be  maintainable  upon  such  a  promise,  without  evidence 
that  the  promisee  was  ready  at  that  place  and  at  the  proper 
time  to  receive  the  chattel,  or  that  the  promisor  was  imable 
to  deliver  it  at  that  place  and  time,  (m)  The  plaintiff  must 
show  a  demand  or  a  readiness  to  receive,  and  notice  equiv- 
alent to  a  demand,  or  else  that  the  demand  must  have  been 
nugatory,  because  the  defendant  could  not  have  complied 
with  it. 

If  the  promise  be  to  pay  money  at  a  certain  time,  or  deliver 
certain  chattels,  it  is  a  promise  in  the  alternative ;  and  the 
alternative  belongs  to  the  promisor,  (n)     He  may  do  either 


d) 


j)  Id.  470;   Games  v.   Manning,  2  Greene, 

(1)  Bixby  V.  Whitney,  6  Greenl.  192.  261. 

(/)  White  V.  Perley,  15   Me.    470.  (n)  A  promise  to  pay  a  certain  sum 

But  qucere  if  the  two  preceding  cases  in  money,  at  a  certain  time,  but "  which 

can  be  reconciled  with  the  cases  and  may  be  discharged  in  good  leather/'  is 

authorities  cited  supra,  n.  (/ ).  a    conditional    contract,    leaving   the 

(m)  But  in  a  note  payable  in  specific  debtor  the  option  of  paying   in  that 

articles  at  a  certain  time  and  piace,  it  has  manner  if  he  elect,  at  the  time  of  pay- 

been  heid,  the  plaintiff^  may  maintain  mmt.    It  is  a  condition  for  the  debtor  s 

his  action  without  proving  a  demand  benefit,  and  he  should  notify  the  other 

at  tie  time  and  place.    If  the  defend-  party  of  his  desire  to  pay  in  leather,  or 

ant  was  there  ready  and   willing  to  the  right  to  the  money  becomes  abso- 

comply  with  the  contract,  that  might  lute.    Plowman  v.  McLane,  7  Ala.  776. 

be  a  good  defence  to  the  action  ;  but  If  the  leather  rises  in  value,  the  debtor 

that  must  come  in  by  way  of  defence ;  is  not  bound  to  pay  in  that  article.    Id. 

and  on  fiiilure  of  such  proof,  the  plain-  If  the  specific  property  is  not  delivered 

tiff  may  recover  the  amount  of  his  note  at  the  time  and  place  agreed  upon,  and 

in  money.    Fleming  v.  Potter,  7  Watts,  this  without  the  fault  of  the  payee, 

880.    And  see  Thomas    v,    Roosa,  7  his  right  to  recover  the  money  is  abso- 

Johns.    461;    Townsend    v.    Wells.  8  lute.    Stewart ».  Donelly,  4  Yerg.  177. 

Day,  S27 ;   White  v.  Perley,  16  Me.  And  the  payee  is  not  bound  to  reoeive 
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the  one  or  the  other,  at  his  election ;  nor  need  he  make  his 
election  until  the  time  when  the  promise  is  to  be  performed ; 
but  after  tliat  day  has  passed  without  election  on  his  part, 
the  promisee  has  an  absolute  right  to  the  money,  and  may 

bring  his  action  for  it.  (o) 
*  652  *A  contract  to  deliver  a  certain  quantity  of  mer- 
chandise at  a  certain  time,  means,  of  course,  to  deliver 
the  whole  then ;  (/>)  and  such  is  its  meaning,  though  the 
delivery  is  to  be  made  on  an  event  which  may  happen  at  one 
time  as  to  one  part,  and  at  another  time  as  to  another ;  as  on 
its  arrival  at  a  certain  port ;  for,  if  a  part  only  arrives  there, 
the  promisor  is  not  bound  to  deliver,  (jf)  nor  if  he  tenders  is 
the  promisee  bound  to  receive  such  part.  The  contract  is 
entire,  and  the  obligation  of  each  party  is  entire.  But  as  it 
is  certainly  competent  for  them  to  contract  that  a  part  shall 
be  delivered  at  one  time,  and  a  part  at  another,  so  this  con- 
struction may  be  given  to  a  contract,  either  by  its  express 
terms,  or  by  such  facts  and  circumstances  in  the  transaction, 
or  in  the  nature  of  the  chattels  to  be  delivered,  as  would  dis- 
tinctiy  indicate  this  as  the  meaning  and  intention  of  the 
parties. 

Whenever  chattels  are  deliverable  by  contract  on  a  de- 
mand, this  demand  must  be  reasonable  ;  that  is,  reasonable  in 
time,  and  place,  and  manner,  (r)     And  the  conduct  of  the 

the  property  Itf/ore  the  day  of  pAvment.  Church  v.  Feterow,  2  Penn.  801 ;  Van- 
Orr  V.  Williams,  6  Humph.  4z8.  In  hooser  v.  Logan,  8  Scam.  889 ;  Elkins 
Gihnan  v.  Moore,  14  Vt.  457,  the  note  r.  Parkhurst,  17  Vt.  105.  If  a  promise 
was  payable  "  in  the  month  of  Febru-  be  in  the  alteroative  to  deliver  one  ar- 
ary  ; "  the  property  was  set  apart  on  the  tide  at  one  place,  or  anotJier  article  at 
last  day  of  January,  and  kept  there  in  another  place,  at  the  election  of  the 
a  suitable  condition  from  that  time  debtor,  he  ought  to  give  the  creditor 
through  the  month  of  February.  The  reasonable  notice  of  his  election.  Aid- 
tender  was  ac[judged  sufficient  to  pass  rich  v.  Albee,  1  Greenl.  120. 
the  property  and  extinguish  the  debt.  (p)  Roberts  v.  Beatty,  2  Penn.  68. 
(o)  Townsend  v.  Wells,  8  Day,  827.  If,  however,  the  party  accepts  a  part 
This  was  an  action  on  a  note  for  $80,  without  objection,  he  thereby  disaf* 
payable  in  rum,  sugar,  or  molasses,  at  firms  the  entirety  of  the  contract,  and 
the  election  of  the  payee,  within  eight  is  liable  to  pay  for  so  much  as  he  re- 
days  after  date.  It  was  Md  not  neces-  ceives.  Id. ;  Oxendale  v.  Wetherell,  9 
sary  to  prove  that  the  payee  made  his  B.  &  C.  886 ;  Booth  r.  Tyson,  15  Vt. 
election  and  gave  notice  thereof  to  the  515 ;  Bowker  v.  Hoyt,  18  Pick.  555. 
maker,  but  that  if  the  defendant  did  Deducting,  it  seems,  any  damage  sua- 
not  tender  either  of  the  articles  within  tained  by  the  non-fulfilment  of  the  con- 
eight  days,  he  became  immediately  tract,  id.  And  see  ante,  p.  519  el 
liable  on  his  note,  and    the  amount  »eq, 

might  be  recovered  in  money.    And  Iq)  Russell  v.  Nicoll,  8  Wend.  112. 

see  Roberts  v.  Beatty,  2  Penn.  68 ;  (r)  Higgins  v,  Emmons^  5  Conn.  76, 
Wiley  V.  bhoemak,  2   GreenCi   205; 
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promisor  will  always  receive  a  reasonable  construction.  Thus, 
in  general,  if  a  proper  demand  be  made  upon  him,  his  silence 
will  be  held  equivalent  to  a  refusal  to  deliver  the  chattels.  («) 
And  bj  application  of  the  same  universal  principle,  all  the 
obligations  of  both  parties  receive  a  reasonable  construction. 
Thus,  if  the  promise  be  to  do  within  a  certain  time  a  certain 
amount  of  labor  on  materials  furnished,  they  must  be  fur- 
nished in  season  to  permit  that  work  to  be  done  within  that 
time,  by  reasonable  exertions,  (t)  And  if  certain 
work  is  to  be  done,  that  certain  *  other  work  may  *  653 
be  done,  all  to  be  completed  and  the  whole  delivered 
within  a  certain  period,  the  work  first  to  be  done,  must  be 
finished  early  enough  to  permit  the  other  work  to  be  done  in 
season,  (u) 

If,  by  the  terms  of  the  contract.  Certain  specific  articles 
are  to  be  delivered  at  a  certain  time  and  place^  in  payment  of 
an  existing  debt,  this  contract  is  fully  discharged,  and  the 
debt  is  paid,  by  a  complete  and  legal  tender  of  the  articles  at 
the  time  and  place,  although  the  promisee  was  not  there  to  re- 
ceive them,  and  no  action  can  be  thereafter  maintained 
on  the  contract,  (t;)     *  But  the  property  in  the  goods  •  654 

(•)  Higffins  V.  Emmons,  5  Conn.  76.  Garrard  v.  Zachariah,  1  Stew.  272,  is 

And  see  Dunlap  v.  HoDting,  2  Denio,  to  the  same  effect.    Case  v.  Green.  6 

643.  Watts,  262,  is  a  strong  case  to  the 

(t)  Clement  p.  Clement,  8  N.  H.  210.  same  point.     There  the  creditor  was 

See  also  Goodwin  v.  Holbrook,  4  Wend,  prevented  by  sickness  from  attending 

877.  at  tlie  time  and  place  designated  to 

(m)  Clement  v,  Clement,  8  N.  H.  210.  receive  the  articles.    The  debtor  had 

(v)  Mitchell  r.  Merrill,  2  BUc'kf.  87;  the  property  there,  and  left  it  on 
Slingerland  v.  Morse,  8  Johns.  474.  In  the  ground.  The  oedltor  afterwards 
this  last  case  the  time  of  the  delivery  brought  suit  on  the  contract,  and  the 
was  rendered  certain  by  the  contract,  tender  was  heid  a  good  bar.  Parke,  B., 
bnt  no  ftiaee.  The  debtor  tendered  the  in  Startup  v,  Macdonald,  6  M.  &  G. 
property  at  the  place  where  it  was  625,  said:  "Where  a  thing  is  to  be 
(it  being  cumbrous  articles) ;  but  the  done  anyichere,  a  tender  a  convenient 
creditor  refu8«»d  to  receive  it  there,  and  time  before  midnight  is  sufficient ; 
then  appointed  another  place,  but  the  where  the  thing  is  to  be  done  at  a  par- 
same  not  being  delivered,  he  brought  tiadar  place,  and  where  the  law  implies 
his  action  on  the  contract,  which  was  a  duty  on  the  party  to  whom  tlie  thing 
either  to  deliver  the  property  or  pay  a  is  to  be  done  to  attend,  that  attend- 
oertain  sum  of  money.  The  tender  ance  is  to  be  by  daylight,  and  a  con- 
was  held  to  be  a  bar  to  the  action,  and  venient  time  before  sunset."  See 
the  creditor  was  held  bound  to  resort  also  Lamb  v.  Lathrop,  18  Wend.  96, 
to  the  specific  articles  tendered,  and  to  which  holds,  that  if  the  tender  be  not 
the  person  in  whose  possession  they  accepted,  the  creditor  cannot,  by  a 
were.  N«  also  Curtis  v.  Greenbanks,  subsequent  demand  and  refusal,  revive 
24  Vt.  536 ;  Zinn  v.  Rowley,  4  Barr,  his  right  to  sue  upon  the  contract ;  for 
169;  Gamos  v.  Manning,  2  Greene,  254.  the  debtor  ia  not  bound,  as  in  tender 
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has  passed  to  the  creditor,  and  he  may  retain  them  as 
*  655  his  own.  (juT)     These  two  things  go  *  together.    If 

of  monej,  to  keep  his  tender  always  295»  a  different  doctrine  was  decUred. 
roadj.  After  such  tender  he  is  but  a  It  was  there  heid^  that^when  a  creditor, 
bailee  of  the  property  for  the  creditor,  to  whom  a  tender  of  specific  articles  is 
and  his  rights  and  duties  are  the  same  made  in  pursuance  of  a  contract,  re- 
as  those  of  other  bailees.  *  Some  cases  fVises  to  accept  the  tender,  lie  acquires 
hold,  that  a  tender  under  the  circum-  no  property  in  the  articles  tendered, 
stances  stated  in  the  text,  must  always  though  the  contract  is  discharged  by 
be  kept  good,  and  that  a  plea  averring  such  tender.  That  was  an  action  of 
that  the  debtor  was  ready  at  the  time  trover  for  leather.  It  appeared  that 
and  place  to  deliver  the  articles,  but  Hadley  gave  Weld  a  note,  dated  Aa> 
that  the  payee  did  not  come  to  receive  gust  9,  1808,  for  800  dollars,  payable  in 
them,  is  bad,  for  not  averring  that  the  good  merchantable  leather  at  cash  price, 
debtor  was  always  and  still  is  ready  to  in  two  years  fWmi  January  1,  1809. 
deliver  the  same.  Nixon  v.  Bullock,  When  the  note  became  due,  Hadley 
9  Yerg.  414 ;  Tieman  v.  Napier,  Peck,  tendered  to  the  plaintiff  a  quantity  of 
212 ;  MiUer  v.  McClain,  10  Yerg.  245 ;  leather  ;  but  a  dispute  arose  as  to'  the 
and  dicta  in  Roberts  v.  Bcatty,  2  Penn.  price  of  leather,  and  Weld  thinking  the 
68.  But  this,  as  we  have  seen,  is  not  quantity  not  sufficient  to  pay  the  note, 
the  generally  recognized  rule.  The  refused  to  receive  it,  and  Hadley  took 
tender,  however,  must  be  such  as  to  it  away  and  used  it.  Weld  then 
vest  the  property  in  the  creditor.  The  brought  a  suit  upon  the  note ;  Hadley 
articles  should  be  so  set  apart,  and  pleaded  the  tender  in  bar,  and  issue  he- 
designated,  as  to  enable  the  payee  to  ing  joined  upon  the  tender,  the  jury 
distinguish  and  know  them  from  all  found  that  a  sufficient  quantity  was 
others.  The  absence  of  the  payee  tendered,  and  judgment  was  rendered 
alone  will  not  dispense  with  such  desig-  in  favor  of  Hadley.  Afler  that  suit 
nation  and  separation  by  the  debtor,  was  determined,  Weld  demanded  the 
The  fact  that  the  latter  had  the  arti-  leather  of  the  defendant,  and  tendered 
cles  at  the  time  and  place,  readu  to  be  the  expenses  of  keepuig.  Hadley  re- 
delivered if  the  other  party  had  been  fused  to  deliver  the  leatlicr,  and  there- 
present,  is  not  alone  a  sufficient  tender  upon  this  suit  was  brought.  The  case 
to  vest  the  property  in  the  other  party,  was  argued  with  great  ability  on  both 
or  to  bar  an  action  on  the  contract,  sides.  And  Richardton^  C  J.,  in  de- 
Smith  V.  Loomis,  7  Conn.  110.  In  this  livering  the  judgment  of  the  coor^ 
case  Peten,  J.,  said :  "  Though  we  find  said  :  '*  The  plaintiff  cannot  prevail  ic 
much  confusion  and  contradiction  in  this  action,  unless  he  has  shown  a  legal 
the  books  on  this  subject,  our  own  title  to  the  leather,  which  is  the  sub- 
practice  seems  to  have  been  uniform  ject  of  contest,  vested  in  himself.  The 
for  nearly  sixt^  years,  and  establishes  question  tlien  to  be  decided  is,  whether 
these  propositions :  1.  That  a  debt  upon  the  tender  of  the  leather  by  the 
payable  in  specific  articles,  may  be  dis-  defendant  in  pursuance  of  his  coutract, 
charged  by  a  tender  of  these  articles,  the  property  vested  in  the  plaintiff, 
at  the  proper  time  and  place.  2.  That  notwithstanding  his  refusal  to  accept 
the  articles  must  be  set  apart  and  desig-  it.  It  therefore  becomes  necessary  to 
nated  so  as  to  enable  the  creditor  to  look  into  the  nature  and  consequences 
distinguish  them  from  others.  3.  That  of  a  tender  and  refusal.  In  some  cases 
the  property  so  tendered  vests  in  the  the  debt  or  duty  is  discharged  by  a 
creditor,  and  is  at  his  risk.  4.  That  a  tender  and  refusal;  and  in  other  cases 
tender  may  be  made  in  the  absence  of  it  is  not.  ...  In  an  obligation  with 
the  creditor."  And  see  M'Connell  v.  condition  for  the  delivery  of  specific 
Hall,  Brayton,  223;  Newton  v.  Gal-  articles,  a  tender  and  refusal  of  the 
braith,  5  Johns.  119 ;  Bams  v,  Graham,  articles  is  a  perpetual  discharge.  Thus, 
4  Cowen,  452;  Nichols  v.  Whiting,  1  if  a  man  make  an  obligation  of  £100, 
Root,  443.  After  st/cA  tender,  the  prop-  with  condition  for  the  delivery  of  corn, 
erty  vests  in  the  creditor,  and  he  may  timber,  &c.,  or  for  the  performance  of 
maintain  trover  for  the  same.  Rix  v.  an  award,  or  the  doing  of  any  act,  &c.. 
Strong,  1  Root,  55.  this  is  collateral  to  the  obligation,  and 
{w)  See  preceding  note.  In  the  cele-  a  tender  and  refusal  is  a  perpetual  bar. 
brated  case  of  Weld  v.  fiadley,  1  N.  H.  Co.  Litt.  207 ;  9  Co.  79,  H.  Peytoe'i 
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the  contract  and  its  obligation  are  discharged  by  the  ten- 
der, the  property  in  the  chattels  passes  by  the  tender ;  and  on 
the   other  hand,  if  the    property  passes   by   the    tender, 

the  contract  is  discharged.  And  therefore,  whenever  a 
tender  would  discharge  the  contract,  it  must  be  so  complete 
and  perfect,' as  to  vest  the  property  in  the  promisee,  and  give 
him  instead  of  the  jvs  ad  rem  which  he  loses,  an  absolute 
ju9  in  re. 

case.  So  if  %  man  be  bonnd  in  200  ferent  opinion  formerly  prerailed  in 
quarters  of  wheat  for  delivery  of  100  Connecticut.  1  lioot,  56  and  443;  1 
quarters  of  wheat,  if  the  obligor  tender  Swift's  Syst.  404.  But  it  seems  to 
at  the  day  the  100  quarters,  he  shall  not  have  been  formed  without  due  consid- 
plead  uncore  priate^  because  albeit  it  be  eratiun,  and  stands  wholly  unsupported 
parcel  of  the  condition,  yet  they  be  by  authority.  Nor  are  we  able  to  learn, 
iona  peritura,  and  it  is  a  charge  for  the  either  from  Swifl  or  Koot,  the  grounds 
obligor  to  keep  them.  Co.  Litt.  207.  of  the  decision.  It  also  seems  from 
From  a  remark  of  Coke  upon  this  exam-  some  remarks  made  by  indiridual 
pie  of  an  obligation  for  the  delivery  of  judges  in  the  case  of  Slingerland  v. 
wheat,  it  is  very  clear,  that  he  was  of  Morse,  8  Johns.  474 ;  and  in  Coit  et  at. 
opinion  that  the  obligee  had  no  remedy  v.  Houston,  8  Johns.  Cas.  248,  that  an 
to  recover  the  wheat  tendered.  For  he  opinion  is  entertained  in  New  York  that 
says,  *  and  the  reason  wherefore  in  the  property  may  pass  upon  a  tender  and 
case  of  an  obligation  for  the  payment  refusal.  But  in  neither  of  those  cases 
of  money,  the  sum  mentioned  in  the  was  that  tite  point  before  the  court, 
condition  Is  not  lost  by  the  tender  and  and  although  we  entertain  the  highest 
refusal,  is  not  only  for  that  it  is  a  duty  respect  for  the  talents  and  legal  learn- 
and  parcel  of  the  obligation,  and  there-  ing  of  the  judges  who  seem  to  hare  in« 
fore  is  not  lost  by  the  tender  and  re-  timated  such  an  opinion,  we  cannot 
lusal,  but  also  for  that  the  obligee  hath  rely  upon  their  clnter  dicta  on  points  not 
remedy  by  law  for  the  same.'  This  re-  before  them,  in  opposition  to  the  whole 
mark  has  no  point  whatever,  unless  the  current  of  authorities  from  the  earliest 
wheat  is  to  be  considered  as  lost  by  the  times.  .  .  .  Had  the  plaintiff  been  well 
tender  and  refusal.  In  tlie  case  of  an  advised,  he  would  not  have  r^ected 
obligation  or  contract  for  the  delivery  the  tender  at  the  risk  of  his  debt,  but 
of  specific  articles,  &c.,  the  duty  is  not  would  have  received  the  leather  and 
discharged  by  a  tender  or  refusal,  be-  indorsed  the  quantity  upon  the  note. 
cause  any  title  to  the  thing  tendered  He  might  then  have  brought  an  action 
vests  in  him  who  refuses  it,  for  in  that  upon  the  note  to  recover  the  balance, 
case  the  condition  or  contract  must  be  and  have  settled  the  question  without 
considered  as  performed,  and  should  be  incurring  any  hazard  but  that  of  costs. 
BO  pleaded,  but  because  the  defendant  But  he  saw  fit  to  take  a  difierent  course, 
having  done  all  in  his  power  to  perform  This  was  probably  done  through  an 
the  condition  or  contract,  and  having  mnocent  mistake,  and  if  so,  it  was  his 
been  prevented  by  the  fault  of  the  misfortune,  but  cannot  alter  the  law. 
other  party,  the  non-performance  is  by  However  innocent  the  mistake  may 
law  excused.  This  is  evident  from  have  been  he  has  no  right  to  ask  an  in- 
many  cases  that  are  to  be  found  in  the  demnity  from  the  defendant,  who  seems 
books."  The  learned  judge  then  cites  to  have  been  in  all  things  equally  inno- 
and  comments  on  several  cases,  and  cent.  And  as  he  chose  to  exact  of  the 
continues,  '*  It  is  believed,  that  it  may  defendant  a  rigid  compliance  with  the 
with  great  safety  be  aiBrmed  that  there  terms  of  the  contract,  he  must  not 
is  nothing  in  the  English  books,  nor  in  complain  if  the  defendant  now  chooses 
the  decisions  of  our  own  courts,  that  to  shield  himself  under  the  rigid  rules 
gives  the  least  countenance  to  the  sup-  of  the  law."  But  this  decision  has  not 
position,  that  wlten  specific  articles  are  been  approved  of,  and  it  probably 
tendered  and  refused,  the  property  still  would  not  now  be  considered  as  law  in 
passes     It  seems,  however,  that  a  dif*  any  jurisdiction. 
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If  there  be  a  contract  to  deliver  wares  or  goods  which  are 
merchandise,  and  belong  to  a  certain  trade,  this  means  wares 
or  goods  of  the  kind,  fashion,  and  quality  in  common  use  in 
that  trade,  and  not  such  as  are  antiquated  and  unsalable,  (x) 
And  the  kind  and  quality  of  the  goods  should  be  such  as 
would  be  necessary  to  make  a  sale  of  them  legal,  (y) 


*  666  *  8.  Or  ths  Kikd  or  Pbrformakob. 

When  the  defence  against  an  action  on  a  contract  is  per- 
formance, the  question  sometimes  aiises  whether  the  perform- 
ance relied  upon  has  been  of  such  a  kind  as  the  law  requires. 
The  only  general  rule  upon  this  point  is,  that  the  performance 
must  be  such  as  is  required  by  the  true  spirit  and  meaning  of 
the  contract,  and  the  intention  of  the  parties  as  expressed 
therein.  A  mere  literally  accurate  performance  may  wholly 
fail  to  satisfy  the  true  purpose  of  the  contract ;  and  such  a 
performance  is  not  enough,  if  the  true  purpose  of  the  contract 
can  be  gathered  from  it,  according  to  the  established  rules  of 
construction.  Thus  a  contract  for  the  conveyance  of  real 
estate,  is  satisfied  only  by  a  valid  conveyance  with  good 
title,  (z^     But  if  the   contract  expresses  and  defines  the 

(x)  Dennett  v.  Short,  7  Greenl.  150.  In  Brown  v.  Gammon,  14  Me.  276,  the 
{if)  TiiuB  when  a  statute  required  all  contract  was  "  to  convey  a  certain 
leather  offered  for  sale  to  be  stamped  Q.  tract  of  land,  the  title  to  be  a  good  and 
or  B.,  a  tender  of  unstamped  leather  is  sufficient  deed ; "  and  this  was  held  to 
not  safficient.  Elkins  v.  Parkhurst,  17  be  a  contract  to  give  a  good  title  bj 
Vt.  106.  So  if  the  law  requires  the  deed.  Lawrence  v.  Dole,  11  Vt  549, 
article  to  he  packed  in  a  certain  man-  bears  upon  the  same  point.  It  was  there 
ner.  Clark  v.  Pinney,  7  Cowen,  681.  h^d,  that  if  the  contract  be  "  to  convey 
A  contract  to  deliver  good  coarse  moU  is  the  land  by  a  deed  of  conveyance,"  for  a 
fulfilled  by  a  delivery  of  coarse  salt  of  stipulated  price,  this  is  not  fulfilled  by 
a  medium  quality,  of  the  kind  generally  executing  a  deed  of  conveyance  merely, 
used  at  the  place  and  time  of  delivery.  The  party  must  be  able  to  convey  such 
Gobs  u.  Turner,  21  Vt  487.  In  Crane  a  title  as  the  otlier  party  had  a  right  to 
V.  Roberts.  5  Greenl.  419,  there  was  a  expect,  and  this  is  to  be  determined  by 
contract  to  deliver  such  hay  as  B  should  the  fair  import  of  the  terms  used  with 
say  was  "  merchantable."  That  which  reference  to  the  subject-hiatter.  Red- 
he  did  deliver,  B  called  "  a  fair  lot,  say  Jield,  J.,  said :  "  The  contract  is,  not  to 
merchantable,  not  quite  so  good  as  I  execute  a  deed  merely,  but  to  conveify 
expected ;  the  outside  of  the  bundles  by  a  deed,  &c-,  a  certain  trad  of  land, 
some  damaged  by  the  weather." —  Could  language  be  more  explicit? 
Heldy  no  compliance  with  the  contract.  What  is  implied  in  conveying  land  ? 
(s)  Smith  V.  Haynes,  9  Greenl.  128.  Surely,  that  the  title  shall  be  con- 
Here  the  agreement  was  "  to  sell  cer-  veyed."  But  it  has  been  keid  in  Ohio, 
tain  land."  It  was  hdd  to  be  an  agree*  that  a  contract  for  a  good  title  was  dis- 
mcnt  also  to  "  convey "  the  land ;  but  charged  by  a  tender  of  a  quitclaim 
it  was  not  determined  whether  the  deed,  the  grantor  having  the  wliole  ti- 
deed  should  contain  a  wammty  or  not.  tie.    Pugh  v,  Chesseldine,  11  Oliio,  109 
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exact  method  of  conveyance,  and  that  method  is  accnrately 
followed,  although  no  good  title  passes,  this  is  a  sufficient 
performance,  (a)  But  if  the  expression  is,  ^^  a  good  and 
sufficient  deed,''  the  deed  must  not  only  be  good  and  sufficient 
of  itself,  but  it  must  in  fact  convey  a  good  title  to  the  land, 
because  otherwise  it  would  not  be  sufficient  for  the  purpose 
of  the  contract.  (6) 

*  If  the  contract  be  in  the  alternative,  as  to  do  a  *  657 
thing  on  one  day  or  another,  or  in  one  way  or  another, 
the  right  of  election  is  with  the  promisor,  if  there  be  nothing 
in  the  contract  to  control  the  presumption,  (c)  It  is  an  an- 
cient rule,  that  ^'  in  case  an  election  be  given  of  two  several 
things,  always  he  that  is  the  first  agent,  and  which  ought  to 
do  the  first  act,  shall  have  the  election.''  ({{)  But  this  same 
rule  may  give  the  election  to  the  promisee,  if  something  must 

(a)  Hill  V.  Hobart,  Id  Me.  1S4 ;  per  when  used  as  detfcriptire  of  ft  deed* 

BedjUid,  J.,  in  I^wrenoe  v.  Dole,  11  have  reference  to  the  title  to  be  con- 

Vt.  664.     In   Tinney  v,  Ashley,   15  veyed,  and  not  to  the  mere  form  of  the 

Pick.  646,  the  obligors  undertook  to  deed,  see  Fletcher  v.  Button,  4  Comst 

execute  and  deliver  a  *'  good  and  suffl-  896 ;  Clute  v.  Robinson,  2  Johns.  596 ; 

dent  warranty  deed"  of  certain  land  ;  Judson  v.  Wass,  11  Johns.  525;  Stow 

and    the   court   held,  that  the  words  v.  Stevens,  7  Vt.  27.    But  see  Aiken 

"  good  and  sufficient "  were  to  be  ap-  v.  Sanford,  5  Mass.  494 ;    Gazley  v. 

plied  to  the  deed  and  not  to  the  title.  Price,  16  Johns.  268 ;  Parker  v.  Par> 

and  that  the  condition  was  performed  mele,  20  id.  180 ;  Stone  r.  Fowle,  22 

by  making  and  delivering  a  deed  good  Pick.  166.    See  also  Tinney  v,  Ashley, 

and  sufficient  in  point  of  firm  to  con-  15  Pick.  546,  cited  in  preceding  note, 

vey  a  good  title,  the  remedy  for  any  In  this  last  case  the  court  lay  oonsider- 

defect  being  upon  the  covenant  of  war-  able  stress  on  the  fact  that  the  deed 

ranty  in  the  deed  ;  but  see  next  note.  was  to  contain  a  covenant   of    war- 

(h)  Tremain  v.  Liming,  Wright,  644.  ranty,  which  showed  that  the  party  in- 

It  was  held  that  the  words  "  good  and  tended  to  look  at  that  as  his  muniment 

sufficient  deed  "  meant  a  deed  of  war-  of  title. 

ranty  conveying  a  fee-simple;  and  a  (c)  Smith  v.  Sanborn,  11  Johns.  69; 
dee(i  without  warranty,  and  not  signed  Layton  v.  Pearce,  Dong.  16,  per  Lord 
by  the  obligor's  wife,  was  held  no  compli-  Mantfield ;  Small  9.  Quincy ,  4  Greenl. 
ance  with  the  contract.  In  Hill  v.  Hobart,  497.  In  this  case  A  contracted  to  de- 
•16  Me.  164,  the  contract  was  to  make  liver  "from  one  to  three  thousand 
and  execute  "  a  good  and  sufficient  deed  bushels  of  potatoes,"  and  he  was  al- 
to coniTif  the  title ;  **  this  was  h^ld  not  to  lowed  the  right  to  deliver  any  quantity 
be  performed  unless  a  good  title  pa^ised  be  chose  within  the  limits  of  the  contract, 
by  the  deed.  In  this  case  also  the  dis-  And  see  M'Nitt  v,  Clark,  7  Johns.  465; 
tinction  in  the  text  was  recognized,  18  Ed w.  IV.  4  pi.  12.  If  the  contract  is 
that  if  the  contract  is  for  the  conveyance  to  do  one  of  two  things  by  a  given  day, 
of  land,  or  for  a  titU  to  it,  performance  the  debtor  has  until  that  day  to  make 
can  be  made  only  by  the  conveyance  his  election ;  but  if  he  suffer  that  day 
of  a  good  title.  But  when  it  stipulates  to  pass  without  performing  either,  hii 
only  for  a  deed,  or  for  a  conveyance  by  contract  is  broken  and  his  right  of 
a  deed  described,  it  is  performed  by  election  gone.  Choice  v.  Mosely,  1  Bai- 
giving  such  a  deed  as  is  described,  ley,  186 ;  M'Nitt  v.  Clark,  7  Johns.  465. 
however  defective  the  title  may  be.  {d)  Co.  Litt.  145,  a.  And  see  Nor* 
That  the  words  "  good  and  sufficient/'  ton  v.  Webb,  86  Me.  270. 
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first  be  done  by  him  to  create  the  alternative,  (e)  If  one 
branch  of  the  alternative  becomes  impossible,  so  that  the 
promisor  has  no  longer  an  election,  this  does  not  destroy  his 
obligation,  unless  the  contract  expressly  so  provide ;  but  he 
is  now  bound  to  perform  the  other  alternative.  (/)  An 
agreement  may  be  altogether  optional  with  one  party,  and 
yet  binding  on  the  other,  (jf) 

•  668  *  4.  Of  Pabt  PBRPORHAUCfl. 

A  partial  performance  may  be  a  defence,  pro  tanto^  or  it 
may  sustain  an  action,  j^ro  tanto;  but  this  can  be  only  in 
cases  where  the  duty  to  be  done  consists  of  parts  which 
are  distinct   and  severable   in  their   own    nature,  (A)    and 

(«)  Chippendale  v.  Thurston,  4  C.  &  retained  the  corn  delivered,  until  after 

P.  98.  the  expiration  of  the  time  for  the  com- 

(/)  Stevens  v,  Webb,  7  C.  &  P.  60.  pletion    of   the    contract,    the    whole 

Iff)  Thus,  where  A  agreed  to  deliver  Court  of  Ring's  Bench  held  him  liable 
to  B  by  the  first  of  May,  from  700  to  for  the  same.  Champion  v.  Short,  1 
1,000  barrels  of  meal,  for  which  B  Camp.  53,  is  to  the  same  effect  There 
agreed  to  pay  on  delivery  at  the  rate  of  the  defendant,  who  resided  at  Salia- 
six  dollars  per  barrel,  and  A  delivered  bury,  ordered  from  the  plaintifiT,  a 
700  barrels,  and  also  before  the  day  wholesale  grocer  in  London,  *'  half  a 
tendered  to  B  800  barrels  more,  to  chest  of  French  plums,  two  hogsheads 
makeup  the  1,000  barrels,  which  B  re-  of  raw  sugar,  and  100  lumps  of  white 
fused ;  it  was  Ae/</,  that  B  was  bound  to  sugar,  to  be  all  sent  down  without  de- 
receive  and  pay  for  the  whole  1,000  bar-  lay."  The  plums  and  raw  sugar  ar- 
rets; the  delivery  of  any  quantity  be-  rived  nearly  as  soon  as  the  course  of 
tween  700  and  1,000  barrels,  being  at  the  conveyance  would  permit;  but  the 
option  of  A  only,  and  for  his  benefit,  white  sugar  not  coming  to  hand,  the 
Disborough  v.  Neilson,  8  Johns.  Cas.  81.  defendant  countermanded  it,  and  gave 

(A)  Thus,  in  an  entire  contract  of  notice  to  the  plaintiff,  tliat  as  he  had 
sale  or  manufacture  of  a  large  quantity  wished  to  have  the  two  sorts  of  sugar 
of  an  article  or  articles,  at  an  agreed  together,  or  not  at  all,  he  would  not 
price  for  .each,  the  current  of  author-  accept  of  the  raw.  The  plums  tiie 
ities  holds,  that  a  delivery  and  accept-  defendant  used,  and  this  action  having 
ance  of  part,  gives  a  right  to  recover  been  brought  to  recover  the  price  of 
for  that  part,  deducting  whatever  dam-  the  plums  and  the  raw  sugar,  he  ten- 
ages  the  other  party  sustained  by  dered  the  price  of  the  plums;  and  at 
the  non-fulfilment  of  the  contract,  the  trial  the  question  was.  whether  he 
Bowker  r.  Hoyt,  18  Pick.  655,  a  sale  of  was  liable  to  pay  for  the  sugar.  And, 
1,000  bushels  of  com  at  86  cents  per  per  Lord  Elleuborouah :  "  Where  several 
bushel.  The  plaintiff  delivered  only  articles  are  ordered  at  the  same  time, 
410  bushels,  and  refused  to  deliver  the  it  does  not  follow,  although  there  be  a 
remainder ;  the  vendee  kept  what  he  separate  price  fixed  for  each,  that  tiiey 
had  received,  and  was  held  bound  to  do  not  form  one  gross  contract.  1  may 
pay  for  it,  deducting  his  damages,  wish  to  have  articles  A,  B,  C,  and  D, 
Oxendale  v.  Wetherell,  9  B.  &  C.  886,  all  of  difi*erent  sorts  and  of  different 
was  a  sale  of  250  bushels  of  wheat  at  values ;  but  without  having  every  one 
85  cents  per  bushel.  The  vendor  de-  of  them  as  I  direct,  the  rest  may  be 
livered  only  180  bushels,  when  com  useless  to  me.  I  therefore  bargain  for 
having  advanced,  he  refused  to  deliver  them  Jointly.  Here,  had  the  defendant 
the  remainder.  The  jurif  Jimnd  the  con-  given  notice  that  be  would  acoept 
tract  to  be  entire^  but  as  the  vendee  had  neither  the  plums  nor  the  raw  sugar 

[812] 


CH.  ni.]  DEFEKCES.  *  659 

are  not  bound  *  together  by  expressions  giving  en-  •  669 
tirety  to  the  contract.    It  is  not  enough  that  the  duty 
to  be  done  is  in  itself  severable,  if  the  contract  contemplates 
it  only  as  a  whole,  (i) 

as  without  the  white  sugar  they  did  as  a  go(A  defence  in  law  to  an  action 
not  form  a  proper  assortment  of  goods  for  part  performance,  are,  perhaps,  con- 
for  Ills  shop,  he  might  not  have  been  tracts  of  labor  and  service  for  a  ficed 
liable  in  tlie  present  action ;  but  he  time.  Here  the  current  of  authorities 
has  completely  rebutted  the  presump-  agrees  that  part  performance  gives  no 
tion  of  a  joint  contract,  including  all  right  to  part  compensation,  unless  the 
the  article^i  ordered,  by  accepting  the  fulfilment  of  tlie  contract  is  prevented 
plums,  and  tendering  payment  for  by  the  act  of  the  obligee.  Cutter  9. 
them.  Therefore,  if  the  raw  sugar  Powell,  6  T.  K.  820,  is  well  known  as 
was  of  the  quality  agreed  on,  and  was  the  leading  case  on  this  subject.  There 
delivered  in  reasonable  time,  he  is  lia-  a  sailor  hi^  taken  a  note  from  the  mas- 
ble  to  the  plaintiff  for  the  price  of  it."  ter  of  a  vessel  to  pay  him  80  guineas, 
And  see  Barker  v,  Suttmi,  1  Camp,  '*  provided  he  proceeded,  cmuinued,  and 
56,  n. ;  Bragg  v.  Cole,  6  J.  B.  Moore,  1 14 ;  did  his  duty  as  second  mate  fiom  Ja^ 
Shaw  17.  Badger,  12  8.  &  R.  275,  recog-  maica  to  Liverpool."  The  sailor  died  on 
nize  the  same  rule.  In  Booth  v.  Ty-  the  voyage,  and  his  administrator  was 
son,  15  Vt.  515,  the  contract  was  to  not  allowed  to  recover  any  tiling  for 
monld  for  the  defendant  two  hundred  the  service  actually  performed.  But 
stove  patterns;  only  a  part  was  ever  as  the  sailor  was  by  the  contract  to 
made,  which  the  defendant  used  and  receive  about  four  times  as  much,  pro- 
disposed  of,  as  they  vxre  made.  The  vided  he  completed  the  voyage,  as  was 
plaintiff  gave  up  the  contract  without  generally  paid  for  the  same  service 
completing  it ;  but  he  was  allowed  to  without  any  special  contract,  this  fact 
recover  on  a  quantum  meruit,  deducting  might  have  had  much  influence  upon 
the  damages  to  the  other  party.  In  the  court  in  determining  tliis  contract 
Mavor  v.  Pyne,  8  Bing.  285,  also,  it  to  be  entire  and  not  apportionable.  But 
was  heidf  that  a  contract  to  publish  a  in  this  country,  sickness  or  death  of 
work  in  numbers,  at  so  much  a  number,  the  laborer  has  been  frequently  held  a 
meant  that  each  number  should  be  paid  sufficient  excuse  for  non-perforroanoe 
for  as  deli  vet  ed.  Shipton  v.  Cason,  6  of  the  whole  contract,  and  the  laborer, 
B.  &  C.  878,  holds  also,  that  an  accept-  or  his  administrator,  may  recover  fur^ 
ance  of  part  under  an  entire  contract,  the  service  actually  rendered.  Fenton 
gives  a  right  of  action  for  such  part,  r.  Clark,  11  Vt.  557 ;  Dickey  v,  Lins- 
although,  m  accordance  with  the  sug-  cott,  20  Me.  468;  Fuller  v.  Brown,  11 
gestions  in  that  case,  it  may  be  ques-  Met.  440.  The  same  rule  has  been  ap- 
tioned  whether  the  plaintiff  can  sus-  plied  where  the  non-performance  was 
tain  an  action  for  part,  until  after  the  caused  by  the  act  of  law.  Jones  v. 
expiration  of  the  time  for  the  delivery  Judd,  4  Comst  412.  See  ante,  p.  88, 
of  the  whole;  for  perhaps  the  vendee  n.{j).  Although  in  the  same  courts  the 
may  conclude  to  return  what  he  has  general  rule  is  fiilly  recognized  and 
received  unless  the  whole  is  deliverefl,  constantly  acted  upon,  that  part  per- 
which  cannot  be  known  until  the  time  formance  of  such  a  contract  gives  no 
has  expired.  See  Waddington  r.  Oli-  right  to  part  payment,  if  the  non-per- 
▼er,  5  B.  &  P.  61.  The  New  York  formance  is  voluntary  on  the  part  of- 
courts  adopt  a  different  doctiine,  and  the  plaintiff,  and  not  caused  by  tlie  de- 
hold,  that  part  performance,  although  fendant  or  by  an  act  of  God.  See  St. 
accepted,  furnishes  no  ground  of  recov-  Albans  St.  Co.  v.  Wilkins,  8  Vt.  54; 
ery  pro  tanto,  and  repudiate  the  doc-  Hair  o.  Bell,  0  Vt.  85;  Philbrook  v. 
trine  of  Oxendale  v,  Wetherell,  supra  ;  Belknap,  6  Vt.  888 ;  Brown  r.  Kimball, 
Champlin  v.  Rowley,  18  Wend.  286.  12  Vt.  617  ;  Ripley  v.  Chipman,  18  Vt. 
18  id.  187;  Mead  r.  Degolyer,  16  Wend.  268;  Stark  ».  Parker,  2  Hck.  267; 
682;  Paige  v.  Ott,  5  Denio,  406 ;  Mc-  Olmstead  v,  Beale,  19  Pick.  528.  And 
Knight  V.  Dunlop,  4  Barb.  86 ;  and  see  see  ante,  p.  86,  n.  {g)  and  ante  p.  528, 
ante,  p.  528,  n.  (i).  n.  U).  So  if  rent  is  to  be  paid  quarterly, 
(i)  The  most  frequent  cases  where  and  during  a  quarter  the  lessee  deliveri 
the  entirety  of  a  contract  is  sustained  up  and  the  lessor  accepts  possession  of 
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If  money  is  to  be  paid  when  work  is  done,  and  an  aetion 
be  brought  for  the  money,  non-performance  of  the  work  is 
of  course  a  good  defence ;  but  if  there  is  a  part  performance, 
and  this  is  a  performance  of  the  whole  substance  of  the  con- 
tract, and  an  omission  only  of  what  is  incidental  and  unim- 
portant, (/)  it  is  a  sufficient  performance ;  but  the  contract 
may  expressly  and  in  special  terms,  provide  that  these  formal, 
incidental,  and  non-essential  parts  shall  be  done,  and  then 

they  are  made  by  the  parties  matters  of  substance. 
•  660  Thus,  if  the  time  be  set  in  *  which  certain  work  is  to 

be  done,  it  is  not  in  general  so  far  of  the  substance  of 
the  contract,  that  if  the  work  be  done,  but  not  until  some 
days  later,  no  compensation  will  be  recovered ;  but  an  action 
for  the  price  will  be  sustained,  leaving  the  defendant  to  show 
an  injury  he  has  sustained  by  the  delay,  and  use  it  in  reduc- 
tion of  damages,  by  way  of  set-off,  or  to  sustain  a  cross  action 
according  to  the  circumstances  of  the  case.  (A;)  But  if  the 
parties  see  fit  to  stipulate  in  unequivocal  language  that  no 
money  shall  be  paid  for  the  work  unless  it  is  done  within  a 
fixed  time,  both  parties  will  be  bound  by  their  agreement,  (l) 
Although  we  should  say  that  even  then  the  promisee  would 
not  be  permitted  to  receive  and  retain  the  work  after  the  due 

the  premises,  without  any  thing  said  Aik.  417 ;  Warren  v.  Mains,  7  Johne. 

about  rent  pro  rata,  none  is  payable.  476;  Lindsej  v.  Gordon,  18  Me.  GO; 

Grimman  p.  Legge,  8  B.  &  C.  824 ;  and  Smith  v.  Gugertj,  4  Barb.  614.    Bat  in 

see  Badeley  v.  vlgurs,  4  Ellis  &  B.  71,  most  or  all  of  these  cases  it  is  to  be 

26  £ng.  L.  &  Eq.  144.  noted,  that  there  had  been  an  accept- 

Ij)  Thus,  in  Gillman  v.  Hall,  11  Vt.  ance  by  the  defendant  after  the  time 

510,  A  contracted  to  build  $60  worth  stipulated  in  the  contract.    See  attU,  p. 

of  stone-wall  for  B,  of  a  given  length,  628,  n.  (i). 

h^ht,  and  thickness.    He  built  a  wall        (/)  Kent  v,  Humphreys,  18  ni.  578 

worth  160,  but  in  some  partsUt  was  not  Westerman  v.  Means,  12  Penn.  St.  97 

of  the  given  height,  the  cleficiency  being  Liddell  v.  Sims,  9  Smedes  &  M.  596 

made  up  in  extra  length.    He  was  al-  Tyler  v,  McCardle.  id.  280.    In  Sneed 

lowed  to  recover  on  a  quantum  meruit,  v.  Wiggins,  8  Ga.  94,    A    recovered 

on  the  ground,  that  there  had  been  a  two  judgments  against  B,  who  being 

substantial  compliance.    See  also  Cham-  about  to  appeal,  A  agreed  in  writing, 

bers  v.  Jaynes,  4  Barr,  89,  that  a  sub-  that  if  he  would  not  appeal,  he  (A) 

stantial  bona  fide  compliance  is  all  that  would  give  certain  time  for  the  pay- 

18  necessary.    And  see  anU,  p.  628,  ment  of  the  amount  due  by  instal- 

n.  (i).  ments,  **  provided  that  if  any  of  the 

(k)  Thus  in  Lucas  t;.  Godwin,  8  Bing.  instalments  should  not  be  paid  at  the 

N.  C.  787,  A  contracted  to  finish  some  time  specified,  then  A  should  proceed 

cottages  by  the  10th  of  October.  They  with  his  execution."    Hdd,  that  time 

were  not  finished  until  the  15th.    The  was  of  the  essence  of  the  contract j 

defendant  then  accepted  them,  and  he  and  that  B  having  failed  to  pay  one  of 

was  held  bound  to  pay  on  a  quantum  the  instalments  when  due,  was  not  eD» 

taUhant,    See  also  Porter  v.  Stewart,  2  titled  to  relief  in  equity. 
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time  of  delivery,  and  make  no  compensation.  Either  his 
acceptance  would  amoimt  to  a  waiver  of  the  condition  of 
time,  or  the  other  party  might  have  his  action  on  a  quantum 
tneruU. 

6.  Of  thb  Timb  ov  Performavcb. 

If  the  contract  specifies  no  time,  the  law  implies  that  it 
shall  be  performed  within  a  reasonable  time ;  (m)  and 
will  not  permit  *  this  implication  to  be  rebutted  by  *  661 
extrinsic  testimony  going  to  fix  a  definite  term,  be- 
cause this  varies  the  contract,  (n)    What  is  a  reasohable 
time  is  a  question  of  law.  (o)    And  if  the  contract  specify  a 

(m)  Sansom  v.  Hhodet,  8  Scott,  644.  for  deducing  a  good  title  had  elapeed, 
Id  this  case  the  defendant  put  up  prop-  I  think  the  demurrer  must  prevail,  and 
erty  for   sale  by  public   auction  on  consequently,  that  the  defendant  is  en- 
the  18th  September,  subject  (amongst  titled  to  judgment"    Atwood  v.  Cobb, 
others)   to    the   following  conditions :  16  Pick.  227 ;    Roberts  v.   Beatty,  2 
that  the  purchaser  should  pay  down  a  Penn.  68 ;  Philips  v.  Morrison,  3  Bibb, 
deposit  of  10  per  cent,  and  sign  an  105;  Cocker  v.  Franklin  Man.  Co.  8 
agreement   for   payment   of   the    re-  Sumner,  580 ;  Atkinson  v.  Brown,  20 
mainder  of  the  purchase-money  on  or  Me.  67.    And  see  ante,  p.  585,  n.  (c). 
before   the   28th    November;   that  a        (n)  5Aat0,  C.  J.,  in  Atwood  v.  Cobb, 
proper  abstract    should   be   delivered  16  Pick.  227.    Unless  it  be  in  connec- 
within  fourteen  days  from  the  dav  of  tion  with  other  facts,  as  tending  to 
the  sale,  and  a  -good  title  deduced  at  show  what  is  a  reasonable  time  under 
the  vendor's  expense,  having  regard  to  the  circumstances  of  the  case.    Cocker 
the  conditions ;  the  conveyance  to  be  v.  Franklin  Man.  Co  8  Sumner,  580; 
prepared  by  and  at  the  expense  of  the  Davis  v.  Tallcot,  2  Kern.  184 ;  Ellis  r. 
purchaser,  and  left  at  the  office  of  the  Thompson,  8  M.  &  W.  445.    And  see 
vendor's  solicitors  for  execution  on  or  anttt  p.  552,  n.  (s). 
before  the  10th  November;  and  that        lo)  Stodden   v.  Harver,  Cro.  Jao. 
all  objections  to  the  title*  should  be  204,  where  the  court  held,  that  the  ex- 
communicated to  the  vendor's  solici-  ecutor  of  a  lessee  for  life  had  a  reason- 
tors  within  twenty-eight  davs  after  the  able  time  after  his  death  to  remove  his 
delivery  of  the  abstract     In  an  action  goods,  and  that  six  days  was  reason- 
by  the  purchaser  to  recover  back  the  able.    So  in  Ellis  v,  Paige,  1  Pick.  43, 
deposit,  on  the  ground  that  the  vendor  it  was  considered  as  a  question  for  the 
bad  not  deduced  a  good  title  by  tlie  court,  what  was  a  reasonaUe  time  for 
28th  of  November :    £Ieid,  on  special  a  tenant  at  will  to  quit  after  receiving 
demurrer,  that  the  declaration  was  bad  notice,  and  that  ten   days  were  not 
for  not  averring  that  a  reasonable  time  enough.    And  where  the  maker  of  a 
for  deducing  a  good  title  had  elapsed  note  deposited  goods  with  the  holder 
before  the  commencement  of  the  ac-  to  be  sold  to  pay  it,  the  court  hdd,  that 
tion,  the  conditions  of  sale  naming  no  a  sale  several  years  afterwards  was  not 
roedfic  time  for  that  purpose.    Tindal,  within  a  reasonable  time.    Porter  p. 
C.  J.,  said :  "  There  does  not  appear  Blood,  5  Pick.  54.    Likewise  in  Doe 
on  the  face  of  the  declaration  to  have  v.  Smith,  2  T.  R.  486,  where  a  lessor 
been  any  express  stipulation  that  the  reserved  in  the  lease  a  right  for  hit 
vendor  should  deduce  a  good  title  by  son  to  terminate  the   lease,    and   to 
any  specific  time;  and,  if  no  express  take  possession  upon  coming  of  age, 
time  was  stipulated,  the  law  will  in  the   court  determmed,  that   a   week 
tbia,  as  in  every  other  case,  imply  that  or  a  fortnight   after   comUig   of  age 
a  reasonable  time  was  intended.    Inas-  would  have  been  a  raasonable  time, 
much,  however,  as  it  is  not  alleged  in  but  that  a  year  was  not.    On  the  same 
the  declaration  that  a  reasonable  time  principle  it  has  been  bdd  to  be  a  qnea 
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place  in  which  articles  shall  be  delivered,  but  not  a  time,  this 
means  that  they  are  deliverable  on  demand*;  but  the  demand 
must  be  sufficient  to  enable  the  promisor  to  have  the  articles 
at  the  appointed  place  with  reasonable  convenience,  (p)  If 
any  period,  as  a  month,  be  expressed,  the  promisor  has  a 
right  to  the  whole  of  it.  There  is,  perhaps,  no  exact  defini- 
tion, and  no  precise  standard  of  reasonable  time.  The 
*  662  true  rule  *must  be,  that  that  is  a  reasonable  time 
which  preserves  to  each  party  the  rights  and  advan- 
tages he  possesses,  and  protects  each  party  from  losses  that  he 
ought  not  to  suffer.  Thus,  in  a  case  of  guaranty,  if  the  prin- 
cipal faUs  to  pay  when  he  should,  the  guarantor  must  be 
informed  of  the  failure  within  a  reasonable  time ;  that  is  to 
say,  soon  enough  to  give  him  such  opportunities  as  he  ought 
to  have  to  save  himself  from  loss.  If,  therefore,  the  notice  be 
delayed  but  a  short  time,  but  by  reason  of  the  delay  the 
guarantor  loses  the  opportunity  of  obtaining  indemnity,  and 
is  irreparably  damaged,  he  would  be  discharged  fi*om  his  ob- 
ligation. But  if  the  delay  were  for  a  long  period,  for  months, 
and  possibly  for  years,  and  it  was  nevertheless  clear  that  the 
guarantor  could  have  derived  no  benefit  from  an  earlier 
notice,  the  delay  would  not  impair  his  obligation,  (g)  And 
if  the  time  be  fixed  by  reference  to  a  future  event,  the  prom- 
isor has  a  right  to  all  the  time  requisite  for  the  happening  of 
that  event  in  the  fullest  and  most  perfect  manner,  (r) 

Whether  in  computing  time,  the  day  when  the  contract  is 

tion  for  the  court,  whether  notice  of  haa  been  eaid  that  the  whole  mnst 
abandonment  was  given  within  a  rea^  necessarily  be  submitted  to  a  jury. 
Bonable  time  after  intelligence  of  the  Hill  v.  Hobart,  16  Me.  164 ;  Greene  v, 
loss,  and  that  five  days  was  an  nnrea-  Dinfi^ey,  24  Me.  181.  See  also  Cocker 
sonable  delay.  Hunt  v.  Royal  Exch.  v.  Franklin  Man  Co.  8  Sumner,  680, 
Asa.  Co.  5  M.  &  S.  47.  In  Atwood  and  Kills  v.  Thompson,  8  M.  &  W.  446, 
9.  Clark,  2  Greenl.  249,  the  purchaser  for  instances  of  reasonable  time  de- 
of  a  crate  of  ware  was  to  furnish  the  cided  by  the  Jury.  In  Howe  v.  Hunt- 
vendor  with  a  list  of  tlie  broken  ar-  tngton,  16  Me.  860,  Shepley,  J.,  enumer- 
tides ;  and  it  was  held,  that  the  court  ates  several  cases  where  this  question 
must  decide  whether  it  was  or  was  not  is  fbr  the  jury.  And  see  cmttf  p.  685, 
done  in  a  reasonable  time.    See  also  n.  (</). 

Murry  v.  Smith,  1  Hawks,  41 ;   Kings-  (p)  Russell  v,  Ormsbee,  10  Vt.  274. 

ley  V.  Wallis,  14  Me.  67.    It  is  not  a/-  And  see  Bailey  v.  Simonds,  6  N.  H. 

ways  a  question  for  the  court  what  is  169. 

reasonable  time;  for  if  the  facts  are  {q)  Clark    v.   Hemington,  11    Met 

not  olearly  esublished,  or  if  the  ques-  861;    Craft   v.  Isham,   18  Conn.  28; 

tion  of  time  depends  upon  other  con-  Thomas  v.  Daris,  14  Pick.  868 ;  Tal- 

troTerted  facts,  or  where  the  motives  bot  v.  Gray,  18  Pick.  684. 

of  the  party  enter  into  the  question,  it  (r)  Howe  v.  Hnntington,  16  Me.  860. 
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made  shall  be  included  or  excluded,  has  been  much  disputed. 
It  has  been  thought  that  this  might  be  made  to  depend  on 
the  very  words,  as  that  "in  ten  days"  includes  the  day  of 
the  making,  and  "  in  ten  days  from  the  day  of  the  date,"  ex- 
cludes it,  while  "  ten  days  from  the  date  "  is  uncertain.  The 
later  cases,  however,  seem  to  establish  the  principle,  that  a 
computation  of  this  kind  shall  always  conform  to  the  inten- 
tion of  the  parties,  so  far  as  that  can  be  ascertained  from 
the   contract,  aided  by  admissible  evidence.  («)     If,  how- 

(«)  Pngh  V.  Leeds,  Cowp.  714,  is  the  and  prose,  where  it  is  used  hoth  In- 
leading  case  upon  this  point.  There,  clusively  and  exclusively.  If  the  par- 
one  Godolphin  Edwards,  und«rapower  ties  in  the  present  case  had  added  the 
reserved  in  his  marriage  settlement  to  word  'inclusive/  or  'exclusive,'  the 
lease  for  twenty-one  years  in  possettion,  matter  would  have  been  very  clear. 
but  not  in  reversion,  granted  a  lease  to  If  they  had  said  'firom  the  day  of  the 
his  only  daughter  for  twenty -one  years,  date  inctusive,*  the  term  would  have 
to  commence  Jrom  thi  dajf  of  the  date ;  commenced  immediately  ;  if  they  had 
and  the  question  was  whether  this  was  said  '  irom  the  day  of  the  date  exdu- 
a  lease  in  possession  or  in  reversion,  tive*  it  would  have  commenced  the 
The  court  Ae/</,  that  the  word  "  from  **  next  day.  But  let  us  see  whether  the 
may  mean  either  inclusive  or  exclusive,  context  and  subject-matter  in  this  case 
according  to  the  context  and  subject-  do  not  show  that  the  construction  here 
matter ;  and  should  be  so  construed  as  should  be  inclusive,  as  demonstrably 
to  effectuate  the  deeds  of  parties,  and  as  if  the  word  '  inclusive '  had  been 
not  destroy  them,  and  therefore  that  added.  This  is  a  lease  made  under  a 
in  this  case  it  should  be  construed  as  power :  the  lease  refers  to  the  power, 
tWustVe.  Lord  Afansjield,  in  delivering  and  the  power  requires  that  the  lease 
the  judgment  of  the  court,  said  :  "  The  should  be  a  lease  in  possession.  The 
question  is,  '  whether  this  be  a  lease  in  validity  of  it  depends  upon  its  being  in 
possession  f  *  And  it  turns  upon  this :  possession ;  and  it  is  nmde  as  a  pro- 
'  Whether  to  commence  Jrom  the  day  vision  for  an  only  daughter.  He  must 
of  the  date  in  this  deed,  is  to  be  con-  therefore  intend  to  make  a  good  lease, 
strued  inclusive  or  exclusive  of  the  day  The  expression,  then,  compared  with 
it  bears  date?'  I  will  first  consider  it  as  the  circumstances,  is  as  strong  in  re- 
supposing  this  a  new  question,  and  that  spect  of  what  his  intention  was,  as  if 
there  never  had  existed  any  litigation  he  had  said  in  express  words,  '  I  mean 
concerning  it.  In  that  light,  the  whole  it  as  a  lease  in  possession.'  '  I  mean  it 
will  turn  upon  a  point  of  construction  shall  be  so  construed.'  If  it  is  so 
of  the  particle  'from.*  The  power  re-  construed,  the  word  \from '  must  he 
quires  no  precise  form  to  describe  the  inclusive.  This  construction  is  to 
commencement  of  the  lease ;  the  law  support  the  deed  of  parties,  to  give 
requires  no  technical  form.  All  that  is  effect  to  their  intention,  and  to  pro- 
required  is  only  enough  to  show  that  tect  property.  The  other  is  a  s  ubiety 
it  is  a  lease  in  possession,  and  not  in  to  overturn  property,  and  to  defeat 
reTerdon ;  and  therefore,  if  the  words  the  intention  of  parties,  without  an- 
used  are  sufficient  for  that  purpose,  the  swering  any  one  good  end  or  pur- 
lease  will  be  a  good  and  valid  lease,  pose  whatsoever.  And  though  courts 
In  grammatical  strictness,  and  in  the  of  justice  are  sometimes  obliged 
nicest  propriety  of  speech  that  the  to  decide  against  the  convenience, 
English  language  admito  of,  the  sense  and  even  against  the  seeming  right, 
of  the  word  *from*  must  always  de-  of  private  persons,  yet  it  is  al- 
pend  upon  the  context  and  subject-matter,  ^tLjs  in  fiivor  of  some  great  public 
whether  it  shall  be  construed  inclusive  benefit.  But  here,  to  construe  '  from 
or  exclusive  of  the  terminus  a  truo :  and  the  day  of  the  date,'  to  be  exclusive, 
whilst  the  gentlemen  at  the  bar  were  can  only  be  to  defeat  the  intention  of 
arguing  this  case,  a  hundred  insUnces  the  parties.  If  such  a  construction 
or  more  occurred  to  me,  both  in  verse  were  right,  it  would  hold  good,  tup- 
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*  668   ever,  there  is  nothing  in  the  *langaage  or  subjeclr 
matter  of  the  contract,  which  clearly  indicates  the 

intention  of  the  parties,  time  should  be  computed  exclusiye 
of  the  day  when  the  contract  was  made.  (0 

posing  the  lessee  had  laid  out  ever  so  in  the  compntation ;  and  that  this  rale 
much  money  upon  the  estate;  and  all  of  construction  is  never  to  be  rejected, 
would  be  alilce  defeated  by  a  mere  unless  it  appears  that  a  different  corn- 
blunder  of  the  attorney  or  his  clerk,  putation  was  intended.  So  also  if  we 
Therefore,  if  the  case  stood  clear  of  consider  the  question  independent  of 
every  question  or  decision  which  has  the  authorities,  it  seems  to  be  impos- 
existed,  it  could  not  bear  a  moment's  sible  to  raise  a  doubt.  No  moment  of 
argument."  His  lordship  then  pro-  time  can  be  said  to  be  after  any  given 
oeeded  to  a  minute  examination  of  day,  until  that  day  is  expired."  See 
the  cases  in  their  chronological  order ;  also  Pellew  r.  Wonford,  9  B.  &  C.  184« 
and  concluded  that  they  were  "yes  and  where  the  clause  "  two  days  offer  "  a 
nOf  and  a  medium  between  them,"  and  certain  day  was  held  to  exclude  that 
stood  little  in  the  way,  "  as  binding  au-  day.  A  sensible  criterion  seems  to  be 
thorities,  against  justice,  reason,  and  to  reduce  the  time  to  one  day,  and  see 
common  sense."  So  in  Lester  i;.  Gar-  whether  you  do  npt  obtain  an  absurdity, 
land,  16  Ves.  248,  it  was  said  to  de-  unless  you  exclude  the  first  day ;  ana 
pend  upon  the  reason  of  the  thing,  you  must  have  the  same  rule  whatever 
according  to  circumstances,  whether  be  the  number  of  days.  This  was  the 
the  day  should  be  included  or  ex-  rule  adopted  in  Webb  v.  Fairmaner,  8 
eluded.  And  see  Phelan  v.  Douglass,  M.  &  W.  478,  where  goods  were  sold  on 
11  How.  Pr.  Rep.  198.  the  5th  of  October  to  be  paid  /a»- 1»  Uro 
(t)  Bigeiow  V,  Willson,  1  Pick.  485.  months.  It  was  held,  that  no  suit  could 
In  this  case  it  was  held,  that,  in  com-  be  sustained  until  after  the  expiration 
puting  the  time  allowed  by  St.  1815,  c.  of  the  5th  of  December  following.  And 
187,  §  1,  for  redeeming  a  right  in  equity,  see,  to  the  same  eflTect,  Bigeluw  i».  Will- 
sold  on  execution,  which  is"  within  one  son,  supm;  Hardy  v.  Ryle.  9  B.  &  C. 
year  from  the  time  of  executing,  by  608.  Rex  v.  Adderley,  2  Doug.  468, 
the  officer  to  the  purchaser,  the  deed  was  decided  on  a  particular  ground, 
thereof,"  the  day  on  which  the  deed  is  under  a  statute  in  favor  of  sheriffs,  and 
executed  is  to  be  excluded.  And  Wilde,  cannot  be  coMidered  as  hiying  down 
J.,  in  delivering  the  opinion  of  the  any  general  rule.  It  is  true  that  in 
court,  said,  "  Before  the  case  of  Pugh  Glassington  v.  Rawlins,  8  East,  407,  the 
V.  The  Duke  of  Leeds,  all  the  cases  first  day  seems  to  have  been  included  ; 
agree  that  the  words,  *  from  the  day  but  there  the  party  lay  in  prison  on  the 
of  the  date,'  are  words  of  exclusion,  day  he  went  there,  and  also  a  portion  of 
So  plain  was  this  meaning"  thought  to  each  of  the  twenty-eight  days  necessary 
be,  that  leases  depending  on  this  rule  under  the  statute  to  amount  to  an  act 
of  construction  were  uniformly  declared  of  bankruptcy  ;  and,  as  the  law  takes 
void,  against  the  manifest  intention  of  no  cognizance  of  a  part  of  a  day,  the 
the  parties.  Of  this  doctrine,  thus  ap-  case  does  not  upon  careful  examina- 
plied.  Lord  Mansfield  very  justly  com-  tion  conflict  with  the  rule  in  the  text, 
plains ;  not,  however,  on  the  ground  namelv,  to  regard  the  first  day  as  ex- 
that  the  general  meaning  of  the  words  eluded.  Rex  v.  Cumberland,  4  Nev.  & 
had  been  misunderstood,  but  because  M.  378,  is  to  the  same  effect.  See  Wil- 
the  plain  intention  of  the  parties  to  kinson  o.  Gaston,  9  Q.  B.  141 ;  Gorst  v. 
the  contract  had  been  disregarded.  Lowndes,  11  Sim.  484;  Farwell  v. 
All  that  was  decided  in  that  case  was,  Rogers,  4  Cush.  460;  Judd  v.  Fulton, 
that  '  from  the  day  of  the  date '  might  10  Barb.  117  ;  Bissell  v.  Bissell,  11  id. 
include  the  day,  if  such  was  the  clear  96 ;  Thomas  v.  Afllick,  16  Penn.  St 
intention  of  the  contracting  parties;  14,  overruling  Goswilor's  Estate,  8 
and  not  that  such  was  the  usual  signi-  Penn.  200 ;  4  Kent's  Com.  p.  95, 
fication  of  the  words.  I  think,  there-  n.  (a) ;  Blake  v,  Crowninshield,  9  N.  H. 
fore,  we  are  warranted  by  the  authori-  804 ;  Ewing  v.  Bailey,  4  Scam.  420 ; 
ties  to  say,  that  when  time  is  to  be  Presbrey  i^.  Williams,  15  Mass.  198; 
computed  from  or  after  the  day  of  a  Weeks  v.  Hull,  19  Conn.  876 ;  Sands  v. 
given  date,  the  day  is  to  be  excluded  Lyon,  18  Ccnn.  28 ;  Avery  v.  Stewart, 
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CH.  m.]  DEFENCES.  *  664 

*  Generally,  where  the  party  whose  interests  the  •  664 
computation  affects,  is  not  the  one  who  may  determine 
when  the  event  shall  happen,  the  longest  time  is  given  him, 
and  therefore  the  day  of  the  making  is  excluded,  (u)  If 
the  contract  refers  to  "  the  day  of  the  date,"  or  "  the  date,'' 
and  expresses  any  date,  this  day,  and  not  that  of  the  actual 
making,  is  taken.  But  if  there  is  in  the  contract  no  date,  or 
an  impossible  date  —  as  if  a  thing  is  required  to  be  done 
within  ^^  ten  days  from  the  date,*'  and  the  contract  was  not 
made  until  twenty  days  from  the  expressed  date,  then  the  day 
of  the  actual  making  will  be  understood  to  be  meant  by  the 
day  of  the  date,  (v)  The  expression  ^*  between  two  days  *' 
excludes  both.  (ir) 

2  Conn.  69 ;  Wifrgin  v.  Petera,  1  M«e.  calendar  month  after  the  expiration  of 

127  ;  Comell  i^.  Moulton,  8  Denio,  12.  said  twenty-four  calendar  months.   The 

(m)  Lester  v.  Garland,  16  Ves.  248,  defendant  pleaded,  that  the  indenture 

166  ;  Peliew  v.  Wonford,  9  B.  &  0. 184,  was  not  in  fact  executed  and  delivered 

144,  per  Lord  Tenterden,    So  the  phrase  until  the  Sth  of  April,  1828 ;  and  that 

'*  until  a  certain  day,"  has  heen  held  to  at  the  time  of  the  commencement  of 

exclude  that  day.    Wicker  9.  Norris,  the  action,  twenty-five  calendar  montlia 

Cas.  temp.  Hardw.  108.    But  it  may  had  not  elapsed  from  the  time  of  the 

admit   of    a    different    interpretation  execution  of  the  indenture.    To  this 

according  to  the  8Ubjec^matter  and  plea  the  plaintiff  demurred,  and  the 

context.    Rex  v.  Stevens,  6  East,  244.  court  sustained  the  demurrer.    BayUy^ 

(r)  Styles  0.  Wardle,  4  B.  ft  C.  908.  J.,  said :  "  The  question  in  this  case  is 

This  was  an  action  of  covenant  on  an  simply  as  to  the  construction  to  he  put 

indenture,  dated  the  .24th  December,  upon  the  words  of  this  deed.    A  deed 

1822,  whereby  the  plaintiff,  in  consid-  has  no  operation  until  deliTery,  and 

eration  of  X924,  leased  to  the  defend-  there  may  be  cases  in  which,  itf  rt§ 

ant  a  house  and  premises  for  ninety-  oaieat,  it  is  necessary  to  construe  date 

seven  years ;  subject  to  an  a^rreement  delivery.    When  there  is  no  date,  or 

ibr  an  underlease  to  A  for  twenty-one  an  impossible  date,  that  word  must 

years ;  and  the  defendant  covenanted  mean  uellreTy.    But  where  there  is  a 

that  he  would,  within  twenty-four  cal-  sensible  date,  that  word  in  other  parte 

endar  months  then  next  after  the  date  of  the  deed  means  the  day  of  the  date, 

of  the  indenture,  procure  A  to  accept  and  not  of  the  delivery.    This  distinc- 

a  lease  of  the  premises  for  the  term  of  tion  is  noticed  in  Co.  Litt.  46  6,  wliere 

twenty-one  years  from   Chriitmas-^ay,  it  is  said  :  '  If  a  lease  be  made  by  in- 

1821 ;  and  that,  in  case  A  would  not  denture  bearing  date  2eth  of  May,  to 

accept  the  lease,  that  he,  the  defend-  hold,  ftc.,  for  twenty-one  years  from  the 

ant  would,  within  one  calendar  month  date,  or  fh>m  the  day  of  the  date,  it 

next  after  the  expiration  of  the  said  shall  begin  on  the  27th  day  of  May. 

twenty-four  calendar  months,  pay  to  If  the  lease  bears  date  the  2bth  of  May, 

the  plaintiff  a  certain  sum  of  money,  to  have,  Ac.,  from  the  making  hereof, 

The  declaration,  after  setting  forth  the  or  from  henceforth,  it  shall  begin  on 

indenture   as   above,   assigned   as   a  the  day  on  which  it  is  delirered,  Ac.' 

breach  that  the  defendant  did  not  pro-  And  afterwards  it  is  said :  '  If  an  in- 

cure  A  to  accept  of  said  lease  within  denture  of  lease  bear  date  which  is 

said  twenty-four  calendar  months,  nor  Toid  or  impossible,  as  the  80th  of  Feb- 

pay  the  said  sum  of  money  within  one  ruary,  Ac.,  if  m  this  case  the  term  be 

(id)  Therefore,  a  policy  of  insurance  cover  goods  shipped  on  the  15th  of  July, 
on  goods  to  be  shipped  between  "  Feb-  Atkins  v.  Boylston  Fire  and  Marine 
ruaiy  1st  and   July  16th"  doea  not    Ins.  Co.  6  Met.  489.   In  this  case  ^t^ 

£819] 


•  665                         THB  LAW  OP  CONTRACTS.  [PABT  n. 

•  665       •  The  rule  which  makes  notes  which  become  due  on 

Sunday,  without  grace,  payable  on  the  Monday  follow- 

•  666  ing,  applies  to  all  *  contracts  ;  thus,  where  a  policy  of 

insurance  was  conditioned  for  payment  on  or  before 
Sunday  at  noon,  and  the  party  whose  life  was  insured  died 

limited  to  begin  from  the  date,  it  fib«11  executed  on  a  day  tubseqnent  to  the 

bef^in  from   tlie   delivery,  as  if  there  25th  of  March,  and  that  he  did  not 

had  been  no  date  at  all.    In  Armtt  v.  hold  from  that  day.    All  the  aathori- 

Breame,  2  Ld.  Raym.  1082.  it  is  said :  ties  g\ye  a  definite    meaning  to  the 

'  If  the  award  had  no  date,  it  must  be  word  date,  in  general,  but  show  that 

computed  from  the  delivery,  and  that  it  may  have  a  different  meaning  when 

is  one  sense  of  datug.*    The  question  that  is  necessary,  ut  res  valeat.    It  has 

here  is.  What  in  this  covenant  is  the  been  said  that  the  computation  could 

meaning  of  dcUttat    I  consider  that  a  not  have  been  intended  to  be  made 

Sarty  executing  a  deed  agrees  that  the  from  the  date,  if  the  twenty-four 
ay  therein  mentioned  shall  be  the  months  had  elapsed  before  the  execu- 
date  for  purposes  of  computation.  It  tion  of  the  deed.  That  may  be  true, 
would  be  very  dangerous  to  allow  a  for  then  the  intention  of  the  parties, 
different  construction  of  the  word  </ate;  that  the  computation  should  not  he 
for  then,  if  a  lease  were  executed  on  made  from  the  date,  would  have  been 
the  80th  of  March,  to  hold  from  the  apparent.  Here  the  meaning  of  the 
date,  that  being  the  25th,  and  the  ten-  deed  is  plain,  and  according  to  that  a 
ant  were  to  enter  and  hold  as  if  from  breach  of  covenant  was  committed  be- 
that  day,  yet,  afrer  the  expiration  of  fore  the  commencement  of  the  action, 
the  lease,  he  might  defeat  an  eject-  The  plea  is  therefore  bad." 
ment  on  the  ground  that  the  lease  was 

J.,  said :  "  The  construction  of  the  there  was  a  combat  between  two  per^ 
policy  seems  to  depend  wholly  on  the  sons  between  two  buildings,  the  latter 
true  meaning  of  the  word  '  between.'  word  would  undoubtedly  refer  to  the 
This  preposition,  like  many  other  words,  intermediate  space  between  the  build- 
has  rarious  meanings ;  and  the  question  ings,  while  the  former  word  would  de- 
is.  In  what  sense  was  it  used  in  the  note  the  action  of  the  parties.  But  it 
present  policy  ?  The  most  common  was  argued  that  the  word  '  between ' 
use  of  the  won)  is  to  denote  an  inter*  is  not  always  used  as  exclusive  of  the 
mediate  space  of  time  or  place,  and  the  termini,  when  it  refers  to  locality.  Thns, 
defendant's  counsel  contends  that  it  we  speak  of  a  road  between  one  town 
was  so  used  in  the  present  policy,  and  and  another,  although  the  road  ex- 
that  the  first  day  of  February,  and  the  tends  from  the  centre  of  one  town  to 
fifteenth  day  oi  July,  are  to  be  both  the  other ;  and  this,  in  common  par- 
excluded.  On  the  other  hand,  the  lance,  is  a  description  sufficiently  intel- 
plaintiff's  counsel  insists  that  both  days  ligible  although  the  road  in  fact  pene- 
are  to  be  included ;  at  least  I  so  under-  trates  each  town.  But  if  all  the  land 
stood  the  argument.  And  we  think  it  between  two  buildings,  or  between 
dear  that  both  days  must  be  included  two  other  lots  of  land  be  granted,  then 
or  exduded ;  for  there  is  nothing  in  the  certainly  only  the  intermediate  land 
contract  manifesting  the  intentiim  of  between  the  two  lots  of  land  or  the 
the  parties  to  include  or  exclude  one  two  buildings  would  pass  by  tlie 
day  rather  than  the  other.  It  is  un-  grant.  And  we  think  the  word  'be- 
doubtedly  true  that  the  word  *  between '  tween '  has  the  same  meaning  when  it 
is  not  always  used  to  denote  an  inter-  refers  to  a  period  of  time  from  one  day, 
mediate  space  of  time  or  place,  as  the  month,  or  year,  to  anotlier.  If  this 
plaintiffs  counsel  remarked.  We  speak  policy  had  insured  the  plaintifTs  prop- 
of  a  battle  between  two  armies,  a  com-  erty  to  be  shipped  between  February 
bat,  a  controversy,  or  a  suit  at  law  be-  and  the  next  July,  it  would  clearly  not 
tween  two  or  niore  parties ;  but  the  cover  any  property  shipped  in  either  of 
word  thus  used  refers  to  the  actions  of  those  months.  So  we  wink  the  days 
the  parties,  and  does  not  denote  locality  mentioned  in  the  policy  are  excluded.' 
or  time.    But  if  it  should  be  said  that 
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in  the  afternoon  of  that  day,  and  the  premium  was  tendered 
on  Monday,  the  insurers  were  held.  (2;)  No  one  is  bound  to 
do  any  work  in  performance  of  his  contract  on  Sui  day,  (y) 
unless  the  work  by  its  very  nature,  or  by  express  agreement, 
is  to  be  done  on  that  day,  and  can  be  then  done,  without  a 
breach  of  the  law.  But  if  a  contract  is  to  be  performed,  or 
some  act  done  in  a  certain  number  of  days,  and  Sunday  hap- 
pens to  come  between  the  first  and  last  day,  it  must  be 
counted  as  one  day,  unless  the  contrary  be  clfiarly  ex- 
pressed, (z)  If  a  party,  bound  to  do  a  thing  on  a  certain 
day,  and  therefore  having  the  whole  intermediate  time,  by 
some  act  distinctly  incapacitates  himself  from  doing  that 
thing  on  that  day,  it  seems  that  an  action  may  be  commenced 
at  once  without  waiting  for  that  day.  As  if  a  man  promises 
to  marry  a  woman  on  a  future  day,  and  before  that  time 
marries  another,  he  has  been  held  liable  to  an  action  before 
the  day  of  performance  arrives,  (a)  So  if  he  engages  to 
lease  or  sell  property  from  and  after  a  certain  day,  but  be- 
fore that  time  conveys  it  to  another.  (J)  It  might,  however, 
seem  more  reasonable  to  permit  such  an  action  only 
where  the  capacity  of  the  promisor  could  *  not  be  re-  *  667 
stored  before  the  day,  or  the  promisee  had  received  a 
present  injury  from  the  act  of  the  promisor,  (c) 

{x)  Hammond  v,  American  Mutual  consideration  tliat  tlie  plaintiff  would 

Life  Ins.  Co.  10  Gray,  806.  agree  to  enter  the  service  of  the  defendp 

(j/)   Sands  v.  Lyon,   IS  Conn.  18;  ant  as  a  courier,  on  the  1st  of  June, 

Avery  v.  Stewart,  2  Conn.  69 ;  Cock  p.  1862,  and  to  serve  the  defendant  in  that 

Bunn,  6  Johns.  826,  and  note  (a)  in  2d  capacity,  and   travel   with  him  as  a 

edition ;  Salter  r.  Burt,  20  Wend.  205;  courier,  for  three  months  certain,  from 

Barrett  v.  Allen,  10  Ohio,  426 ;  Link  v.  tlie  said  1st  of  June,  for  certain  monthly 

Clemmens,  7  BUckf  479.     But  see,  wages,  the  defendant  agreed  to  employ 

contra^  Kilgour  o.  Miles,  6  Gill  &  J.  268 ;  the  plaintiff  as  courier  on  and  from  the 

and  see  Stead  v.  Dawber,  10  A.  &  £.  said  1st  of  June  for  three  months  cer- 

67.  tain,  to  travel  with  him  on  the  contl- 

(z)  Brown  v.  Johnson,  10  M.  &  W.  nent,  and  to  start  with  the  plaintiff  on 

881 ;  King  v.  Dowdall,  2  Sandf.  181.  such  travels  on  the  said  day,  and  to  pay 

(a)  Short  v.  Stone,  8  Q.  B.  858.  the  plaintiff  during  such  employment 

(6)  Lovelock  r.  Franklyn,  8  Q.  B.  the  said  monthly  wages.    Averment  of 

871;  Ford  r.  Tiley,  6  B.  ft  C    825;  an  agreement  to  the  said  terms  on  the 

Bowdell  V.  Parsons,  10  East,  359.  part  of  the  plaintiff,  and  of  his  readinewi 

(c)  See  New  Eng.  Mutiuil  F.  Ins.  Co.  and  willingness  to  enter  upon  the  said 

9.  Butler,  84  Me.  451.     But  the  recent  employment,  and  to  perform  the  said 

case  of  Hochester  v.  DeLHtour,  2  Ellis  agreement     Breach,  that  the  defend- 

&  B.  678,  20  Eng.  L.  &  Eq.  157,  goes  ant,  before  the  said  1st  of  June,  wholly 

further  in  sustaining  such  an  action  refused  to  employ  the  plaintiff  in  the 

than  any  previous  case.    The  action  capacity  and  for  the  purpose  aforesaid, 

mas  commenced  on  the  22d  of  May,  on  or  from  tlie  said  1st  day  of  June  or 

1862.    The  declaration  stated,  that  in  any  other  time;  and  wholly  discharged 
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688  *6.  Of  Noticb. 

ContmctB  sometimes  express  that  they  are  to  be  performed 
on  notice  *'  generally,  or  on  some  specific  notice,  and  notice  is 


the  plaintiff  from  his  said  agreement,  day  executes  a  lease  to  another  for  the 
and  from  the  performance  of  the  same,  same  term,  he  may  be  immediately 
aiid  from  being  ready  and  wilhng  to  sued  for  breaking  the  contract.  Fora 
perform  the  same ;  and  the  defendant  v.  Tiley,  6  B.  &  C-  825.  So  if  a  man 
wholly  broke  and  put  an  end  to  his  contracts  to  sell  and  deliver  specific 
promise  asd  engagement.  Held,  in  goods  on  a  future  day,  and  before  tlie 
arrest  of  judgment,  that,  after  the  re-  day  he  sells  and  delivers  them  to 
fusal  of  the  defendant  to  employ,  the  another,  he  is  immediately  liable  to  an 
plaintiff  was  entitled  to  bring  an  action  action  at  the  suit  of  the  person  with 
immediately,  and  was  not  bound  to  whom  be  fint  contracted  to  sell  and 
wait  until  atYer  tiie  day  agreed  upon  deliver  them.  Bowdell  v.  Parsons,  10 
for  the  commencement  of  performance  East,  869.  One  reason  alleged  in  8up> 
had  arrived.  And  Lord  Campbell,  in  'port  of  such  an  action  is,  that  die  de- 
delivering  the  judgment  of  the  court,  fendant  has,  before  the  day,  rendered 
said :  "  On  this  motion  in  arrest  of  judg-  it  impossible  for  him  to  perform  tlie 
ment,  the  question  arises  whether,  if  contract  at  the  day.  But  this  does  not 
there  be  an  agreement  between  A  and  necessarily  follow ;  for,  prior  to  the  day 
B,  wliereby  B  engages  to  employ  A,  on  fixed  for  doing  the  act,  the  first  wife 
and  from  a  future  day,  for  a  given  may  have  died;  a  surrender  of  the 
period  of  time,  to  travel  with  him  into  lease  executed  might  be  obtained ;  and 
a  foreign  country  as  a  courier,  and  to  the  defendant  might  have  repurchased 
start  with  him  in  that  capacity  on  that  the  goods,  so  as  to  be  in  a  situation  to 
day,  A  being  to  receive  a  monthly  sell  and  deliver  them  to  the  plaintiff, 
salary  during  the  continuance  of  such  Another  reason  may  be,  that  when 
service,  B  may,  before  the  day,  refuse  there  is  a  contract  to  do  an  act  on  a 
to  perform  the  agreement,  and  break  future  day,  there  is  a  relation  consti- 
and  renounce  it,  so  as  to  entitle  A  be-  tuted  between  the  parties  in  the  mean 
fore  the  day,  to  commence  an  action  time  by  the  contract,  and  that  they  im- 
against  B  to  recover  damages  for  pliedly  promise,  tliat  in  the  mean  time 
breach  of  the  agreement;  A  having  neither  will  do  any  thin^  to  the  preju- 
been  ready  and  willins  to  perform  it  dice  of  the  other,  inconsistent  with  that 
until  it  was  broken  and  renounced  by  relation.  As  an  example :  a  roan  and 
B.  The  defendant's  counsel  very  woman  engage  to  marry,  are  affianced 
powerfully  contended,  that,  if  the  to  one  another  during  the  period  be- 
plaintiff  was  not  contented  to  dissolve  tween  the  time  of  the  engagement  and 
the  contract,  and  to  abandon  all  remedy  tlie  celebration  of  the  marriage.  In 
upon  it,  he  was  bound  to  remain  ready  this  very  case  of  traveller  and  courier, 
and  willing  to  perform  it  till  the  day  from  the  day  of  the  hiring  till  tlie  day 
when  the  actual  employment  as  courier  when  the  employment  was  to  begin, 
in  the  service  of  the  defendant  was  to  they  were  engaged  to  each  other,  and 
begin,  and  that  there  could  be  no  breach  it  seems  to  be  a  breach  of  an  implied 
of  the  agreement  before  that  day  to  contract  if  either  of  them  renounce^  ilie 
give  a  right  of  action.  But  it  cannot  engagement.  This  reasoning  seeuis  in 
be  laid  down  as  a  universal  rule,  that  acconlance  with  the  unanimous  decision 
where,  by  agreement,  an  act  is  to  be  of  the  Exchequer  Chamber,  in  £lderton 
done  on  a  future  day,  no  action  can  o.  Emniens,6  C.  B.  160,  which  we  have 
be  brought  for  a  breach  of  the  agree-  followed  in  subsequent  cases  in  this 
ment  till  the  day  for  doing  the  act  has  court.  The  declaration  in  the  present 
arrived.  If  a  man  promises  to  marry  a  case,  in  alleging  a  breach,  states  a  great 
woman  on  a  future  day,  and  before  that  deal  more  than  a  passing  intention  on 
day  marries  another  woman,  he  is  in-  the  part  of  the  defendant  which  he  may 
stMitly  liable  to  an  action  for  breach  of  repent  of,  and  could  only  be  proved  by 
promise  of  marriage.  Short  v.  Stone,  evidence  that  he  had  utterly  renounced 
8  Q.  B.  358.  If  a  man  contracts  to  the  contract,  or  done  some  act  which 
execute  a  lease  on  and  from  a  future  rendered  it  impossible  for  him  to  per- 
day  for  a  certain  term,  and  before  that  form  it.    If  the  plaintiff  has  no  reme^ 
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then  indispensable.  (<2)    In  some  instances  the  neces- 
sity of  notice  *  springs  from  the  nature  of  the  con-  *  669 
tract,  though  nothing  be  said  about  it.    Generally, 

for  breach  of  the  contract,  unleu  he  entered,  cannot  justly  complain  if  he  is 

treats  the  contract  as  in  force,  and  acts  immediately  sued  for  a  compensation 

npon  it  down  to  the  first  of  June,  1862,  in  damages  by  the  man  whom  he  has 

it  follows  that  till  then  he  must  enter  iixjured ;    and  it  seems  reasonable  to 

into  no  employment  which  will  inter-  allow  an  option  to  the  injured  party, 

fore  with  his  promise  *  to  start  on  such  either  to  sue  immediately  or  to  wait  till 

travels  with  the  plaintiiT  on  that  day,'  the  time  when  the  act  was  to  be  done, 

and^  that  he  must  then  be  properly  still  holding  it  as  prospectively  binding 

equipped  in  all  respects  as  a  courier  for  for  the  exercise  of  this  option,  whidi 

three  months'  tour  on  the  continent  of  may  be  advantageous  to  tne  innocent 

Europe.    But  it  is  surely  much  more  party,  and  cannot  be  prejudicial  to  the 

rational,  and  more  for  the  benefit  of  wrong-doer.    An  argument  against  the 

botii  parties,  that  after  the  renunciation  action  before  the  1st  of  June  is  urged, 

of  the  agreement  by  the  defendant,  the  from  the  difllculty  of  calculating  the 

Elaintiff  should  be  at  liberty  to  consider  damages ;  but  this  argrument  is  equally 
imself  absolved  from  any  future  per-  strong  against  an  action  before  the  1st 
formance  of  it,  retaining  his  right  to  of  September,  when  the  three  months 
aue  for  any  damage  he  has  suffered  would  expire.  In  either  case,  the  jury, 
from  the  breach  of  it.  Thus,  instead  in  assessmg  the  damages,  would  be 
of  remaining  idle  and  laying  out  money  Justified  in  looking  to  all  that  had  hap- 
in  preparations  which  must  be  useless,  pened,  or  was  likely  to  happen,  to  in- 
he  is  at  liberty  to  seek  service  under  crease  or  mitigate  the  loss  of  the 
another  employer,  which  would  go  in  plaintiff  down  to  the  day  of  trial." 
mitigation  of  the  damages  to  which  he  (d)  Hodsden  v.  Harridge,  2  Wms. 
would  otherwise  be  entitled  for  a  breach  Saund.  62  a,  n.  (4) ;  Child  v.  Horden,  2 
of  the  contract.  It  seems  strange  that  Bulstr.  144.  In  Quarles  v.  George,  28 
the  defendant,  after  renouncing  the  Pick.  400,  by  a  contract  between  the 
contract,  and  absolutely  declaring  that  plaintiff  and  the  defendant  it  was 
he  will  never  act  under  it,  should  be  agreed  that  the  defendant  should  de- 
permitted  to  object  that  faith  is  given  liver  to  the  plaintiff  one  thousand  bar- 
to  his  assertion,  and  that  an  opportunity  rels  of  flour,  at  the  rate  of  six  dollars 
is  not  left  to  him  of  changing  his  mind,  per  barrel,  at  anv  time  within  six 
If  the  plaintiff  is  barred  of  any  remedy  months  from  the  date  of  the  contract, 
by  entering  into  an  engagement  incon-  and  give  him  six  days'  notice  prior  to 
sistent  with  starting  as  a  courier  with  the  time  of  such  delivery,  and  that  tlie 
the  dcffendant  on  the  first  of  June,  he  is  plaintiff  should  pay  that  price  therefor 
prejudiced  by  putting  faith  in  the  de-  on  delivery.  In  an  action  by  the  plain- 
fondant's  assertion ;  and  it  would  be  tiff  against  the  defendant  for  not  deliv- 
more  consonant  with  principle,  if  the  ering  the  fiour  within  the  six  months,  it 
defendant  were  precluaed  from  saying  was  Af/</,  that  under  the  provisions  of 
tliat  be  had  not  liroken  the  contract  this  contract  it  was  incumbent  on  the 
when  be  declared  that  he  entirely  re-  defendant  to  do  the  first  act  by  giving 
nounced  it.  Suppose  that  the  defend-  notice  of  his  readiness  to  deliver  the 
ant,  at  the  time  of  his  renunciation,  had  flour;  but  that,  as  he  had  a  right  to 
embarked  on  a  voyage  to  Australia,  so  give  notice  six  days  before  the  expira- 
as  to  render  it  physically  impossible  for  tion  of  the  six  months,  and  had  he  then 
him  to  employ  the  pUintifl  as  a  courier  given  notice,  he  would  have  had  till 
on  the  continent  of  Europe,  in  the  the  last  day  of  the  six  months  to  de- 
months  of  June,  July,  and  August,  liver  the  flour,  the  actual  breach  of  the 
1S52,  according  to  decided  cases  the  contract  by  non-delivery  must  be  taken 
action  might  have  been  brougtit  before  to  have  occurred  on  such  last  day,  and 
the  1st  of  Jane ;  but  the  renunciation  the  damage  computed  accordingly. — 
may  have  been  founded  on  other  tacts  In  declaring  on  a  promise  to  pay 
to  be  given  in  evidence,  which  would  money  on  demand,  if  a  third  person 
equally  have  rendered  the  defendant's  shall  fail  to  do  a  certain  act.  It  is  not 
performance  of  the  contract  impossible,  necessary  to  aver  a  notice  of  the  fail- 
The  man  who  wrongfully  renounces  a  ure  to  do  that  act,  or  a  demand  of  tl^ 
oontract  into  which  be  has  deliberately  money.    Dyer  v.  Rich,  1  Met.  189. 
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where  any  thing  is  to  be  done  by  one  party  on  the  perform- 
ance of  some  act  by  the  other,  this  other  must  give 
*  670  notice  of  such  act,  (e)  unless  it  be  one  that  carries  *  no- 

(e)  Vyse  v.  Wakefield,  6  M.  &  W.  442,  fected  ;  because  the  coveDant  here  is, 

8  Dowl.  ?.  C.  877,  4  Jur.  509,  affirmed  not  that  the  defendant  shall  not  do  may 

on  error,  7  M.  &  W.  126,  is  an  excel-  thing  to  evade  the  covenants  or  condi- 

lent  case  on  this  subject.     There  the  tlons  usually  prescribed  hy  insurance 

declaration  stated,  that,  by  indenture,  offices;  but  that  he  shall  not  Yiolate 

the    defendant    covenanted    that    he  any  of  the  conditions  by  which  such 

would,  at  any  time  or  tiroes  thereafter,  insurance  might  be  avoided  or  pr^u- 

appear  at  an  office  or  offices  for  the  in-  diced  ;  i.e.,  he  is  bound  to  observe  aU 

suranoe  of  lives  within  London,  or  the  the  stipulations  contained  m  any  pol- 

bills  of  mortality,  and   answer  such  icy  which    the   plaintifT    may    effect, 

questions  as  might  be  asked  respecting  Now,  some  conditions,  totally  distinct 

his  age,  &G.,  in  order  to  enable  the  from    the  conditions  in  general   use, 

plaintifi*  to  insure  his  life,  and  would  might  be  annexed  by  a  particular  in* 

not  aAerwards  do  or  permit  to  be  done  surance   office ;    and  in  such  case  it 

any  act  whereby  such  insurance  should  would    be  most    unfair  to  allow  the 

be  avoided  or  prejudiced.    It  then  al-  plaintiff. to  keep  the  policy  in  his  pocket, 

leged,  that  the  defendant,  in  part  per-  and,  without  notice  of  tliem,  to  call  on 

formance  of  his  covenant,  did,  at  the  the  defendant  to  pay  for  a  violation  of 

plaintiff's  request,  appear  at  the  office  the  stipulations  contained  in  it.    Sup- 

of  the  Itock  Life  Insurance  Company,  pose  one  of  the  conditions  imposed  by 

and  did  answer  certain  questions  asked  the  policy  were,  that'  tlie  party  whose 

of  him  ;  and  that  the  plaintiff  insured  life  was  insured  should  live  on  a  partic- 

the  defendant's  ttfe  with  that  company,  ular  diet,  or  at  a  particular  place,  or 

by  a  policy  containing  a  proviso,  that  cease  from  some  particular  practice  to 

if  the  defendant  went  beyond  the  lim-  which  he  was  addicted,  or  tluit  he  should 

its  of  Europe,  the  policy  should  be  null  abandon  some  course  of  exercise  which 

and  void :  Breach,  that  the  defendant  might,  if  persevered  in.  cost  him  hia 

went   beyond   the  limits  of   Europe,  life,  and  the  forsaking  of  which  the  in* 

namely,  to  the  province  of  Canada,  in  surance  office  might  be  fully  justified 

North  America.    Heldf  on  special  de-  in  making  a  condition  of  insuring  the 

murrer,  that  the  declaration  was  bad,  life  at  all,  it  would  be  hard  if  the  plain- 

for  not  averring  that  the  defendant  had  tiff  could,  without  giving  the  defend- 

notice  that  the   policy  was  effected,  ant  notice  of  the  existence  of  such  a 

Lord  Abinger  said :  "I  am  of  opinion  condition,  make  him  pay  the  amount 

that  the  defendant  in  this  case  is  enti-  of  the  policy  on  its  violation.    The 

tied  to  our  judgment,  on  two  grounds,  rule  to   be  collected    from  the  cases 

The  plaintiff  having  reserved  to  him-  seems  to  be  this,  that  where  a  party 

self  the  liberty  of  effecting  the  insur-  stipulates  to  do  a  certain  thing  in  a 

ance  at  any  office  within  the  bills  of  certain  specific  event  which  may  be- 

mortality,  the  number  of  which  is  lim-  come  known  to  him,  or  with  which  he 

ited  only  bv  the  circumscription  of  the  can  make  himself  acquainted,  he  is  not 

place  and  having  also  reserved  to  htm-  entitled  to  any  notice,  unless  lie  stipu- 

self  the  choice  of  time  for  effecting  the  lates  for  it ;  but  when  it  is  to  do  a  thing 

insurance,  it  appears  to  me  that  he  which  lies  within  the  peculiar  knowl- 

ought  to  give  the  defendant  notice  of  edge  of  the  opposite  party,  then  notice 

his  having  exercised  his  option,  and  of  ought  to  be  given  him.    That  is  the 

the  insurance  having  been  effected,  be-  common  sense  of  the  matter,  and  is 

fore  an  action  can  be  maintained.    But  what  is  laid  down  in  all  the  cases  on 

tliere  is  also  another  ground,  which  the  subject ;  and  if  there  are  any  to  be 

weighs  strongly  with  me  in  coming  to  found  which  deviate  from  this  princi- 

this  conclusion.    Even  supposing  the  pie,  it  is  quite  time  that  they  should 

defendant  were  bound  to  go  to  all  the  be  overruled."    And  Parker  B.,  said . 

insurance  offices  within  the  bills  of  "  The  general  rule  is,  that  a  party  ia 

mortality,  to  ascertain  whether  such  a  not  entitled  to  notice,  unless  he  has 

polioy  had  been  effected,  he  would  still  stipulated  for  it ;  but  there  are  certain 

oe  obliged   to   do   something    more ;  cases  where,  from  the  very  nature  of 

namely,  to  learn  what  were  the  partic-  the  transaction,  the  law  requires  notice 

ular  conditions  on  which  it  was  ef-  to  be  given,  though  not  expressly  stip- 
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tice  of  itself.     And  if  the  thing  is  to  be  done  on  the  hap* 
pening  of  an  event  not  to  be  caused  by  either  party, 
he  who  is  to  *  have  the  benefit  of  the  thing  should  *  671 
give  notice  to  him  who  is  to  do  it,  that  the  event  has 
occurred,  unless  from  its  own  nature  it  must  become  known 

ulated  for.    There  are  two  classes  of  mined  that  option  ought  to  be  given ; 

cases  on  this  subject,  neither  of  which,  and  if  this  had  been  a  covenant  b^ 

however,  altogether  resembles  the  pres-  the  defendant  to  perform  the  condi- 

ent    One  of  them  is,  where  a  party  tions  to  be  imposed  by  any  insurance 

contracts  to  do  something,  but  the  act  company  then  existing  in  Lfondon,  I 

on  which  the  right  to  demand  perform-  think  it  would   be  the  duty  of  the 

anee  is  to  arise  is  perfectly  indefinite,  aa  plaintiff  to  notify  to  the  defendant  the 

in  the  case  of  Haule  v.  Uemyng,  Vin.  exercise  of  his  option,  as  to  which  he 

Abr. '  Condition '  ( A.  d.),  pi.  16;  a.  o.  had  selected.    But  this  principle  holds 

notn.  Henning's   case,  uro.  Jac.  482,  even   more    strongly    in   the  present 

where  the  defendant  promised  to  pay  case ;  for  not  only  do  the  terms  ol  the 

the  plaintiff  for  certain  weys  of  barley  covenant  apply  to  all  actually  existing 

as  much  as  the  plaintiff  sold  them  for  companies  of  the  sort,  but  to  aii  that 

to  any  other  man ;  there  the  plaintiff  might,  at  any  future  time  subsequent 

is  bound  to  aver  notice,  because  the  to  the  date  of  the  deed,  lie  established 

person  to  whom  the  weys  are  to  be  sold  within  the  bills  of  mortality.    Now  that 

IS  perfectly  indefinite,  and  altogether  at  is  a  condition  which  appears  to  me  so 

the  option  of  the  plaintiff,  who  may  perfectly  indefinite,  that  notice  ought 

tell  them  to  whom  he  pleases  ,*  and,  in  to  be  given  by  the  plaintiff  of  his  bav- 

such  cases,  the  right  ox  the  defendant  ing   determined    his   choice ;    and   I 

to  a  notice  before  he  can  be  called  on  think  therefore,  that  he  was  at  least 

to  pay,  is  implied  by  law  from  the  con-  bound  to  give  notice  that  a  policy  of 

struction  of  the  contract.    So,  where  a  insurance  had  been  effected  by  him  at 

party  stipulates  to  account  before  such  such  a  particular  ofiiee  ;  it  might  then 

auditors  as  the  obligee  shall  assign,  the  perhaps,  be  the  duty  of  the  defendant 

obligee  is  bound  to  give  him  notice  to  inquire  at  that  office  into  the  nature 

when  he  has  assigned  tliem ;  for  that  and  terms  of  the  policy   which  had 

is  a  fact  which  depends  entirely  on  the  been  there  effected  "    See  also  Haule 

option  or  choice  of  the  plaintiff.    On  v.  Hemyng,  Vin.  Abr.  Condition  (A.  d.), 

the  other  hand,  no  notice  is  requisite  pi.  15 ;  s.  c.  nom.  Henning's  case,  Cio. 

when  a  specific  act  is  to  be  done  by  a  Jac.  482.    So  in  Graildon  v.  Price,  2  CL 

third  party  named,  or  even  by  the  obli-  ft  P.  610,  it  was  held  that  a  performer 

gee  himself;  as,  for  example,  where  the  who  is  called  on  to  resume,  in  conse- 

defendant  covenants  to  pay  money  on  quence  of  the  illness  of  another,  a  part 

the  marriage  of  the  obligee  with  B,  or  in   which    by  previous    performances 

perhaps  on  the  marriage  of  B  alone  she  has  acquired  celebrity,  is  entitled 

(for  there  are  some  cases  to  that  ef-  to  reasonable  notice  previous  to  the 

iSsct),  or  to  pay  such  a  sum  to  a  certain  time  of  performance,  such  notice  to  be 

person,  or  at  such  a  rate  as  A  shall  pay  proportioned  to  the  reputation  at  stake, 

to  B.    In  these  cases  there  is  a  partio-  In  Haverley  v.  I>eighton,  1  Bulstr.  12, 

ular  individual  snecifled,  and  no  option  the  defendant  promised  the  plaintiff's 

is  to  be  exercised ;  and  the  party  who,  intestate,  that  if  he  borrowed  jCIOO  of 

without  stipulating  for  notice,  has  en-  B,  he  would  pay  him  the  same  snm^ 

tered  into  the  obligation  to  do  those  upon  the  same  conditions,  as  they  be- 

acts,  is  bound  to  do  them.    But  there  tween  them  should  agree  upon,  and 
is  an  intermediate  class  of  cases  be-    notice  of  such  agreement  was  held  not 

tween  these  two    Let  us  suppose  the  de-  necessary.    So  in  Bradley  v.  Toder, 

fendant  in  this  case  bound  to  perform  Cro.  Jac.  228,  and  Fletcher  v.  Pynsett^ 

such  stipulations  as  shall  be  contained  Cro.  Jac.  102,  where  the  promise  waa 

on  a  policy  to  be  effected  at  som«  office  in  consideration  that  the  plaintiff  would 

in  London.    Now,  my  present  impres-  marry  such  a  woman,  the  defendant 

sion  is,  that  where  any  option  at  all  re-  would  give  him  £100,  notice  of  the 

mains  to  be  exercised  on  the  part  of  marriage  was  held  not  necessary, 
the  plaintifl^  notice  of  bis  having  deter- 
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to  that  party  when  it  happens ;  or,  perhaps,  unless  it  is 
likely  to  be  known  to  the  party  who  is  to  do  the  act  required 
by  the  contract,  as  to  him  for  whose  benefit  it  is  to  be  done. 
The  rule  in  respect  to  demand  rests  upon  the  same  principle 
with  that  in  respect  to  notice.  It  may  be  requisite,  either 
from  the  stipulations  of  the  parties,  or  from  the  peculiar 
nature  of  the  contract ;  but  where  not  so  requisite,  he  who 
has  promised  to  do  any  thing,  must  perform  his  promise  in 
the  prescribed  time  and  in  the  prescribed  way ;  or,  if  none 
be  prescribed,  in  a  reasonable  time  and  a  reasonable  way, 
without  waiting  to  be  called  upon. 

Notice  to  an  agent  has  been  fully  considered  in  the  first 
volume.  It  may  be  well  to  remark  here,  however,  that  no- 
tice, whether  directly  to  a  principal,  or  through  an  agent, 
may  be  constructive  only ;  but  the  construction  which  should 
give  effect  to  a  notice,  would  be  more  closely  restricted  if  an 
agent  intervened. 

We  apprehend  that  constructive  notice  may. be  of  two 
kinds.  In  one,  some  notice  or  knowledge  of  a  fact  is  proved, 
which  would  imply  to  a  reasonable  man  certain  other  &cts, 
or  would  lead  a  person  of  ordinary  caution  into  an  inquiry 
which  would  certainly  disclose  those  facts.  (/)  The  other 
kind  of  constructive  notice  exists,  when  actual  notice  was 
attempted,  or  when  sufficient  means  of  knowledge  and  mo- 
tives to  inquiry  exist,  and  the  court  are  satisfied  that  the 
party  has  abstained  from  inquiry,  or  avoided  notice,  with  the 
intent  of  remaining  in  ignorance. 

*  672  *  7.  Of  Impossibility  of  Pbrformjlmob. 

It  has  been  somewhat  questioned,  how  far  the  impossibility 
of  doing  what  a  contract  requires,  is  a  good  defence  against 
an  action  for  the  breach  of  it.  If  the  performance  of  a  con- 
tract becomes  impossible  by  the  act  of  God,  that  is,  by  a 
cause  which  could  not  possibly  be  attributed  to  the  promisor, 
and  this  impossibility  was  not  among  the  probable  contin« 

(/)  Jones  v.  Smith,  1  Hare,  48,  1  as  reported  in  1  Phillips,  254,  that  cooits 

Phillips,  253 ;    Kennedy  v.  Green,  8  of  equity  are  now  disposed  to  restrain 

Mylne  &  K.  719,  8ui?den  on  V.  &  P.  rather  than  enlarge  the  law  of  coa- 

1052.    It  is  intimated  in  Jones  v.  Smith,  structire  notice. 
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gencies  which  a  prudent  man  should  have  foreseen  and  pro 
Tided  for,  it  should  seem  that  this  would  be  a  sufficient 
defence,  (jj)    But  to  make  the  act  of  God  a  defence,  it  must 
amount  to  an  impossibility  of  performance  by  the  promisor  ; 
mere   hardship  or  difficulty  will  not  suffice.  (A)    So   the 

(^)  WilUmnt  p.  Llojd,  W.  Jonet,  and  proceed  therewith  to  London,  and 
179 ;  8.  c.  nom,  Williams  v.  Hide,  deliver  the  same  on  being  fMud  freight, 
Palmer,  648.  In  this  case  the  decla-  &c. ;  it  was  keld^  that  the  master,  after 
ration  stated,  that  the  plaintiff  dellv-  taking  in  at  St.  Petersburg  aboat  half 
ered  a  horse  to  tlie  defendant,  which  a  cargo,  having  sailed  away  upon  a 
the  defendant  promised  to  redeliver  gener^  rumor  of  a  hostile  embarso 
upon  request ;  and  that,  although  he  being  laid  on  British  sliips  bj  the 
was  requested  to  redeliver  the  horse,  Russian  government,  was  liable  in 
he  refused.  The  defendant  pleaded  damages  to  the  f^ighter  for  the  short 
that  the  horse  was  taken  sick  and  delivery  of  the  cargo,  though  the  jary 
died,  and  that  the  plaintiff  made  the  found  that  he  acted  hanajiak  and  under 
request  after  the  horse  was  dead.  To  a  reasonable  and  well-grounded  appre- 
this  plea  the  plaintiff  demurred,  and  hension  at  the  time,  and  a  hostile  em- 
judgment  was  given  to  the  defendant,  bargo  and  seizure  was  in  fiict  laid  on 
See  also  Lord  v.  Wheeler,  1  Gray,  *282 ;  six  weeks  afterwards.  And  the  cases 
Oakley  v.  Morton,  1  Kern.  26;  Har-  from  6  T.  R.  above  cited,  were  ap- 
mony  v.  Bingham,  2  id.  99.  proved.    So  in  Gilpins  v.  Consequa, 

(A)  Thus  in  Bullock  v.  Dommitt,  6  Pet.  C.  C.  86,  it  was  bdd,  that  it  la 
T.  R.  660,  it  was  held,  that  a  lessee  no  excuse  for  the  non-performance  ol 
of  a  house  who  covenants  general  I  v  a  contract  to  deliver  "prime,"  ''first 
to  repair,  is  bound  to  rebuild  it,  if  it  chop  "  teas,  that  the  season  of  the  year 
be  burned  by  an  accidental  fire.  And  when  the  teas  were  to  have  been  deliv- 
Lord  Kenyan  said  :  '*  The  cases  cited  ered,  was  unfavorable  to  the  best  teas 
on  behalf  of  the  plaintiff  have  always  being  in  market  Again,  in  the  leading 
been  considered  and  acted  upon  as  case  of  Paradine  v.  Jane,  Aleyn,  26, 
law.  Li  the  Tear  1764,  a  great  fire  where,  to  an  action  of  debt  for  rent, 
broke  out  in  Lincoln's  Inn,  and  con-  the  defendant  pleaded  that  a  certain 
sumed  many  of  the  chambers,  and  German  Prince,  by  name  Prince  Ra- 
among  the  rest  those  rented  by  Mr.  pert,  an  alien  bom,  an  enemy  to  the 
Wilbraham ;  and  he,  after  taking  the  king  and  kingdom,  had  invaded  the 
opinions  of  his  professional  friends,  realm  with  a  hostile  army,  and  with 
found  it  necessary  to  rebuild  them,  the  same  force  had  entered  upon  the 
On  a  general  covenant  like  the  pres-  defendant's  possession,  and  him  ex- 
ent,  there  is  no  doubt  but  that  the  pelled  and  held  out  of  possession, 
'lessee  is  bound  to  rebuild  in  case  of  an  whereby  he  could  not  take  the  prof- 
accidental  fire ;  the  common  opinion  its ;  upon  demurrer  the  plea  was  Md 
of  mankind  confirms  this,  for  in  many  bad.  And  this  difference  was  taken, 
cases  an  exception  of  accidents  by  fire  "  that  where  the  law  creates  a  duty 
is  cautiously  introduced  into  the  lease  or  charge,  and  the  party  is  disabled 
to  protect  the  lessee."  So  in  Breck-  to  perform  it  without  any  default  in 
nock  Co.  V.  Pritchard,  6  T.  R.  760,  him,  and  hath  no  remedy  over,  there 
it  was  A«/<i,  that  on  a  covenant  to  build  the  law  will  excuse  him.  But  when 
a  bridge  in  a  substantial  manner  and  the  party  by  his  own  contract  creates 
to  keep  it  in  repair  for  a  certain  time,  a  dutv  or  charge  upon  himself,  he  is 
the  party  is  bound  to  rebuild  the  bridge  bouna  t6  make  it  good,  if  he  may, 
though  broken  down  by  an  unusual  and  notwithstanding  any  accident  by  inev- 
extraordinarv  flood.  So  in  Atkinson  itable  necessity,  b^use  he  might  have 
V.  Ritchie.  10  East,  680,  the  master  provided  against  it  by  his  contract." 
and  freighter  of  a  vessel  of  400  tons,  See  also  Hulins  v,  Craig,  Addis.  842 ; 
having  mutually  agreed  in  writing,  Harmony  v.  Bmgham,  2  Kern.  99; 
that  the  ship,  being  fitted  for  the  voy-  and  Exposito  v.  Bowden,  4  Ellis  k  B 
age,  should  proceed  to  St.  Petersburg,  968,  80  Eng.  L.  k  £q.  886,  reversed 
and  there  load  from  the  fVeighter's  fac*  in  7  Ellis  &  B.  768. 
tor  a  ofuuptele  cargo  of  hemp  and  iron, 
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•  678  noD^peiformance  •  of  the  contract  is  not  excused  by 
an  act  of  God,  where  it  still  may  be  substantially  car- 
ried into  effect,  althbugh  the  act  of  God  makes  a  literal  and 
precise  performance  of  it  impossible,  (t) 

If  one  for  a  valid  consideration  promises  another  to  do  that 
which  is  in  fact  impossible,  but  the  promise  is  not  obtained 
by  actual  or  constructive  fraud,  and  is  not  on  its  face  obvi- 
ously impossible,  there  seems  no  reason  why  the  promisor 
should  not  be  held  to  pay  damages  for  the  breach  of  the 
contract ;  not,  in  fact,  for  not  doing  what  cannot  be  done, 
but  for  undertaking  and  promising  to  do  it.  So  if  it  becomes 
impossible  by  contingencies  which  should  have  been  foreseen 
and  provided  against  in  the  contract,  and  still  more  if  they 
might  have  been  prevented,  the  promisor  should  be  held 
answerable.  So  if  the  impossibility  applies  to  the  promisor 
personally,  there  being  no  natural  impossibility  in  the  thing, 
this  will  not  be  a  sufQcient  excuse.  (/)  But  if  one  promises 
to  do  what  cannot  be  done,  and  the  impossibility  is  not  only 
certain  but  perfectly  obvious  to  the  promisee,  as,  if  the 
promise  were  to  build  a  common  dwelling-house  in  one  day, 
such  a  contract  must  be  void  for  its  inherent  absurdity.  (*) 
And  impossibility  is  a  good  defence  where  it  arises  even  indi- 
rectly from  the  act  of  the  promisee ;  as  where  one  contracted 
to  excavate  land  and  replace  it  in  a  certain  way,  and  the 
promisee  directed  him  to  put  the  earth  taken  out  on  the  land 
of  another  man,  who  would  not  permit  it  to  be  taken  away 
again,  the  contractor  was  held  excused  from  replacing  the 
earth,  and  permitted  to  recover  for  tlie  rest  of  the  work.  Qkk) 

8.  Ov  Iluboalitt  of  the  Cohtbjlot 

That  the  illegality  of  a  contract  is  in  general  a  perfect 
defence,  must    be  too  obvious  to  need  illustration.       It 

(i)    White  V.  Mann,  26   Me.  861;        (k)  Tbua,  in  Faulkner  w.  Lowe.  2 

Chapman   v,    Dalton,   Plowden,  284;  Exch.  695,  there  was  a  covenant  by 

Holtham  v.  Ryland,  1  £q.  Cas.  Abr.  C  to  pay  a  sum  of  money  to  A,  B,  and 

18.  to  himself  C,  or  the  survivors  or  sur- 

U)  See  ante,  vol.  I.  p.  469,  n.  (/).  vivor  of  them,  on  their  joint  account. 

And   see    Pothier,  Traits  des  Obli'ga-  C  being  sued  upon  this  covenant,  the 

tions,  pt,  1,  cli.  1,  sec.  4,  §  2;  Stray  v.  court  held  the  covenant  senseless  anil 

Russell,  28  L.J.  Q.  B.  279:  29  ib.  115;  impossible,  and  judgment  was  given 

Stevens  v.  Webb,  7  C.  &  P.  60;  Wilk-  for  the  defendant, 
inson  v.  Lloyd,  7  Q.  B.  27.  (kk)  Tome  o.  Doelger,  6  Rob.  251. 
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may,  indeed,  *  be  regarded  as  an  impossibility  by  act  *  674 
of  law ;  and  it  is  put  on  the  same  footing  as  an  impos- 
sibility by  act  of  God ;  because  it  would  be  absurd  for  the 
law  to  punish  a  man  for  not  doing,  or,  in  other  words,  to 
require  him  to  do,  that  which  it  forbids  his  doing. 

Therefore,  if  one  agrees  to  do  a  thing  which  it  is  lawful 
for  him  to  do,  and  it  becomes  unlawful  by  an  act  of  the  legis- 
lature, the  act  avoids  the  promise ;  and  so  if  one  agrees  not 
to  do  that  which  he  may  lawfully  abstain  from  doing,  but  a 
subsequent  act  requires  him  to  do  it,  this  act  also  avoids  the 
agreement.  (I) 

But  if  one  i^ees  to  do  what  is  at  the  time  unlawful,  a 
subsequent  act  making  the  act  lawful,  cannot  give  validity  to 
the  agreement,  because  it  was  void  at  its  beginning.  A  law 
may,  however,  have  the  effect  of  suspending  an  agreement 
that  was  originally  valid,  and  which  it  makes  impossible  with- 
out violation  of  law ;  and  yet  leave  the  contract  so  far  sub- 

(I)  Presb.    Church   v.    Citr  of  N.  of  pariiament  will  amomit  to  a  repeal 

York,  6  Cowen,  68S.     In  that  case  of  a  coTenant  and  when  not,  i«  this: 

the  corporation  of  the  city  of  New  when  a  man  corenants  not  to  do  a 

York  conTeyed  lands  for  the  purposes  thing  which  wss  lawftil  for  him  to  do, 

of  a    chiin:h    and    cemetery,   with  a  and  an  act  of  parliament  comes  after 

coTenant  for  a  quiet  eigoymeat,  and  and  compels  him  to  do  it,  then  the  ad 

afterwards,  pursuant  to  a  power  granted  repeals  the  covenant;  and  nos  versa, 

by  the  legislature,  passed  a  by-law  pro-  But  when  a  man  covenants  not  to  do  a 

hibiting  the  use  of  these  lands  as  a  thing  which  was  unlawflil  at  tho  time 

cemetery  ;  hefd,  that  this  was  not  a  of  tiie  covenant,  and  afterwards  an  act 

breach  of  the  covenant  which  entitled  makes  it  lawful,  the  act  does  not  repeal 

to  damages,  but  it  was  a  repeal  of  the  the  covenant.'    In  1  Salkeld,  198,  where 

covenant.    And  Savnge,  C.  J.,  thus  re-  the  same  case  is  reported,  the  proposi- 

roarked  upon  the  authorities  :  "  There  tion  is  thus  stated :  '  Where  H.  cov- 

8i«  but  few  authorities  on  this  ques-  enants  not  to  do  an  act  or  thing  which 

don,  and  those  few  are  at  variance,  was  lawftil  to  do,  and  an  act  of  parlia^ 

The  case  of  Brason  v.  Dean,  8  Mod.  ment  comes  after  and  compels  him  to 

39,  decided  in  1688,  was  covenant  upon  do  it,  the  statute  repeals  the  covenant, 

a  charter-party  for  the  freight  of  a  snip.  So  if  H.  covenants  to  do  a  thing  which 

The  defendant  pleaded  that  the  ship  is  lawful,  and  an  act  of  parliament 

was  loaded  with  French  goods,  prohib-  comes  in  and  hinders  him  nt>m  doing 

ited  by  law  to  be  imported.    And  upon  it,  the  covenant  is  repealed.    But  u 

demurrer  judgment  was  given  for  the  a  man  covenants  not  to  do  a  thing 

plaintiff,  for  the  court  were  all  of  opin-  which  then  was  unlawful,  and  an  act 

ion,  that  if  the  thing  to  be  done  was  comes  and  makes  it  lawftil  to  do  it, 

lawftil  at  the  time  when  the  defendant  such  act  of  parliament  does  not  repeal 

entered  into  the  covenant,  though  it  the  covenant.' "    And  see  Bennett  v. 

was  afterwards  prohibited  by  act  of  Woolfolk,  15  6a.  218.    As  to  the  dis- 

Earliament,  yet  the  covenant  was  bind-  solution  of  contracts  hv  a  declaration 

Iff.    But  in  the  case  of  Brewster  v,  of  war,  see  Beid  r.  Aoskins,  4  Ellia 

Kitchin,  1  Ld.  Raym.  817,  821,  ▲.  d.  &  B.  979,  80  Eng.  L.  &  Eq.  406.    See 

1698,  a  different  and  a  more  rational  also  same  case,  6  Ellis  &  B.  729,  84 

doctrine  is  established.     It  is   there  Eng.  L.  &  Eq.  61,  affirmed  6  Ellis  &  B. 

eaid :  'For  the  difference  when  an  act  968,  88  Eng.  L.  k  Eq.  180. 
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sisting,  that  upon  a  repeal  of  the  law  Che  force  and 
•  675  obligation  of  the  contract  *  remain,  (m)     It  would 

seem  that  a  prevention  by  the  law  of  a  foreign  coun- 
try is  no  excuse,  because  this  does  not  make  the  act  unlawful 
in  the  view  of  the  law  which  determines  the  obligation  of 
the  contract.  The  subject  of  Qlegal  contracts  is  again  con- 
sidered in  a  subsequent  section  of  this  chapter. 


SECTION  IIL 

OP  DEFENCES    BESTING  UPON    THE  ACTS  OR  OMISSIONS  OF 

THE  PLAINTIFF. 

It  is  a  good  defence  to  an  action  on  a  contract,  that  the 
obligation  to  perform  the  act  required,  was  dependent  upon 
some  other  tiling  which  the  other  party  was  to  do,  and  has 
failed  to  do.  And  if,  before  the  one  party  has  done  any 
thing,  it  is  ascertained  that  the  other  party  will  not  be  able 
to  do  that  which  he  has  undertaken  to  do,  this  will  be  a 
sufficient  reason  why  the  first  party  should  do  nothing,  (n) 
And  this  excuse  is  valid,  although  the  omission  by  tl^e  other 
party  to  do  the  thing  required  of  him,  was  produced  by 
causes  which  he  could  neither  foresee  nor  control.  And  if  it 
is  provided  that  the  thing  shall  be  done  "  unless  prevented 
by    unavoidable    accident,"    the    accident    to    excuse    the 

(m)  Thus  in  Baylies  o.  Fettylace,  7  plaintiff  in  damages  for  the  non-perform* 

Mass.  826,  it  was  heid,  that  a  law  of  the  ance  of  their  contract. 

United  States  laying  an  embargo  for  (n)  Gaines  v.  Smith,  16  M.  &  W.  189, 

an  unlimited  time,  and  afterwards  re-  where  defendant  had  promised  to  marry 

pealed,  did  not  extinguish  a  promise  to  plaintiff,  but  married  another  woman, 

deliver  debentures,  but  operated  as  a  To  an  action  for  breach  of  promise,  a 

suspension  only  during  the  continuance  plea  by  defendant  that  he  had  never 

of  tne  law.    So  in  Hadley  v.  Clarke,  8  been  requested  by  the  plaintiff  to  per- 

T.  R.  269,  where  the  defendants  con-  form  his  contract  was  Kekl  dl.    John- 

trncted  to  carry  the  plaintiff's  goods  ston  v.  Caulkins,  1  Johns.  Cas.  116, 

from  Liverpool  to  Leghorn,  and  on  the  where  in  a  similar  action  it  was  Md, 

vessel's  arrival  at  Falmouth    in    the  that  if  the  defendant  has  abtamded,  the 

course  of  her  voyage,  an  embargo  was  plsintiff  need  not  show  an  offer  to  marry 

laid  on  her  "until  the  further  order  of  him.    And  see  other  instances  of  the 

council;"  it  was  AeM,  that  such  embargo  same  principle  in  Short  p.  Stone,  8  Q. 

only  suspended  tlie  execution,  but  did  B.  868 ;  Lovelock  v.  Franklyn,  id.  871 ; 

Qot  dissolve  the  contract  between  the  Ford  v,  Tiley,  6  B.  &  C.  S*2o ;  BowdeU 

parties  ;  and  that  even  after  two  years,  v.  Parsons,  10  East,  869 ;  Tewksbvry  «. 

when  the  embargo  was  taken  off,  the  O'Connell.  21  Cal.  60. 
defendants   were    answerable    to   the 
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not  doing,  must  be  not  only  unavoidable,     but  must  *  676 
lender  the  act  physically  impossible,  and  not  merely 
unprofitable  and  inexpedient  by  reason  of  an  increase  of 
labor  a|Did  cost.  (0) 

If  one  bound  to  perform  a  future  act,  before  the  time  for 
doing  it  declares  his  intention  not  to  do  it,  this  is  no  breach 
of  his  contract ;  ( j?)  but  if  his  declaration  be  not  withdrawn 
when  the  time  comes  for  the  act  to  be  done,  it  constitutes  a 
sufficient  excuse  for  the  default  of  the  other  party.  In  all 
cases  whatever,  a  promisor  will  be  discharged  from  all  lia- 
bility^ when  the  non-performance  of  his  obligation  is  caused 
by  the  act,  or  the  fault,  of  the  other  contracting  party.  (9) 

The  validity  of  many  of  these  defences,  resting  upon  the 
act  or  default  of  the  other  party,  must  depend  upon  the 
question,  which  is  sometimes  difficult,  whether  the  contracts 
are  in  fact  dependent  or  independent.  There  are  cases,  and 
especially  some  early  ones,  which  seem  to  be  severe,  and 
more  technical  than  rational ;  but  of  late  the  courts  in- 
cline to  decide  these  questions  as  good  sense  and  common 
justice  require.  But  there  are  rules  by  which  they  are 
guided  in  this  matter,  if  not  controlled ;  and  we  would  add 
to  what  we  have  already  said  on  this  subject,  that  the  classes 
of  engagements  contained  in  a  contract,  —  dependent,  con* 


to)  See 

(d)   Phil 

477;  Riph 


[0)  See  aniBf  p.  672,  n.  {h).  having  accepted  and  paid  for  a  portion 

I  Philipotta  V.  Eyam,  5  M.  &  W.  of  tiie  goods  contracted  for,  givea  notice 

Ripley  o.  M'Clnre,  4  Exch.  345 ;  to  the  vendor  not  to  manufacture  any 

Leigh  V.  Paterson,  2  J.  B.  Moore,  688.  more,  as  he  has  no  occasion  for  them, 

■This  principle,  however,  is  drawn  in  and  will  not  accept  or  pay  for  them, 

question  bv  the  recent  case  of  Hoch-  the  vendor  having  been  desirous  and 

ster  V.  De  Latour,  2  Ellis  &  B.  678,  20  able  to  complete  the  contract,  he  may, 

£ng.  L.  &  Eq.  167,  where  it  was  held,  without  manufacturing  and  tendering 

that  if  A  engages  to  employ  B  in  his  the  rest  of  the  goods,  maintain  an  ac- 

servioe,  the  term  to  commence  at  a  tion  against  the  purchaser  for  breach  of 

future  da^,  and   before  that  day  A  the  contract 

changes  his  mind  and  refuses  to  employ  (q)  Tlius  where  one  was  bound  to 

him,  this  is  a  breach  of  the  contract,  deliver  a  deed  on  a  day  certain,  and  at 

and  B  may  have  his  action  for  such  the  day  was  ready  with  the  deed,  and 

breach  imnwdiateljf,  and  is  not  bound  to  would  have  tendered  it  but  for  the  eva- 

wait  until  the  day  the  service  was  to  sion  of  the  other  party,  this  was  held  to 

commence.    A  in  such  case  has  no  right  be  equivalent  to  a  tender.    Borden  r. 

to  ^  toau  ptmiteniicB,    See  the  case  fully  Borden,  6  Mass.  67.    And  see  Com. 

stated,  ante,  p.  667,  n.  (c).    So  it  was  Dig.  Condition,  L.  (6) ;  Goodwin  ».  Hoi- 

held  in  Cort  v.  Ambergate,  &c.  Railway  brook,  4  Wend.  877 ;  Whitney  v,  Spen* 

Co.  17  Q.  B.  127,  6  Eng.  L.  &  Eq.  280,  cer,  4  Cowen,  89 ;  People  v,  Bartlett,  8 

that  where  there  is  an  ezecutofy  oon-  Hill,  670  ;     Qrandy    p.    McCleese,  2 

tract  for  the  manuikcturing  and  supply  Jones,  Law,  142 ;  Warters  v.  berrtng, 

of  goods  from  time  to  time*  to  be  paid  id.  46. 
for  after   delivery,  if  the  purchaser, 
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'  cxirrent,  and  independent, — may  be  thus  distinguished. 
•  677  Where  the  agreements  go  to  the  whole  of  *  the  con- 
sideration on  both  sides,  the  promises  are  dependent, 
and  one  of  them  is  a  condition  precedent  to  the  other.  If 
the  agreements  go  to  a  part  only  of  the  consideration  on  both 
sides,  and  a  breach  may  be  paid  for  in  damages,  the  promises 
are  so  far  independent.'^  If  money  is  to  be  paid  on  a  day  cer- 
tain, in  consideration  of  a  thing  to  be  performed  at  an  earlier 
day,  the  performance  of  this  thing  is  a  condition  precedent 
to  the  payment ;  and  if  the  money  is  to  be  paid  in  instal- 
ments, some  before  a  thing  is  to  be  done,  and  some  when  it 
is  done,  the  doing  of  the  thing  is  not  a  condition  precedent 
to  the  former  payments,  but  is  to  the  latter.  And  if  there  is 
a  day  for  the  payment  of  the  money,  and  this  comes  before 
the  day  fixed  for  the  doing  of  the  thing,  or  before  the  time 
when  the  thing,  from  its  nature,  can  be  performed,  then  the 
payment  is  at  all  events  obligatory,  and  an  action  may  be 
brought  for  it  independently  of  the  act  to  be  done.  Concur- 
rent promises  are  those  where  the  acts  to  be  performed  are 
simultaneous,  and  either  party  may  sue  the  other  for  a  breach 
of  the  contract,  on  showing  either^  that  he  was  able,  ready, 
and  willing  to  do  his  act  at  the  proper  time  and  in  the  proper 
way,  or,  that  he  was  preyented  from  doing  it,  or,  being  so 
ready  to  do  it,  by  the  act  or  default  of  the  other  contracting 
party,  (r) 

The  defendant  may  rely  on  the  fact  that  the  contract  has 
been  rescinded ;  and  this  may  have  been  done  by  mutual  con- 
sent, or  by  the  plaintiff,  who  had  the  right  to  do  so,  or  by  the 
defendant,  if  he  had  the  right.  And  a  suit  for  recovery  of 
damages  for  breach  of  a  contract  is  equivalent  to  a  notice  of 
rescission,  and  the  contract  can  no  longer  be  enforced  unless 
it  is  renewed  by  mutual  consent,  (rr)  Whichever  party  has 
the  right  to  rescind,  must  do  it  within  the  time  specified,  if 
there  be  such  a  time,  or  otherwise  within  a  reasonable  time.  («) 
What  is  a  reasonable  time,  is  in  this,  as  in  most  other  cases, 
a  question  of   law  for  the  court  only,  (t)     Generally,  as  a 

(r)  See  this  subject  considered  and  (t)  Hodgson  v.  Dayies,  2CainD.  680; 

the  authorities  cited,  ante^  p.  625  «l  tq,  Okell  v.  Smith,  1  Starkie,  107 ;  j^rosser 

(rr)   Graliam    o.  Hailowa7,   44    111.  v.  Hooper,  1  J.  B.  Moore,  106. 

886.  (0  Khigsle7  v.  WaUis,  14  Me.  67 ; 
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contract  can  be  *  made  only  by  the  consent  of  al!  the  *  678 
contracting  parties,  it  can  be  rescinded  only  by  the 
consent  of  all.  (u)  But  this  consent  need  not  be  expressed 
as  an  agreement,  (v)  If  either  party,  without  right,  claims 
to  rescind  the  contract,  the  other  party  need  not  object,  and 
if  he  permit  it  to  be  rescinded,  it  will  be  done  by  mutual 
consent.  Nor  need  this  purpose  of  rescinding  be  expressly 
declared  by  the  one  party,  in  order  to  give  to  the  other  the 
right  of  consenting,  and  so  rescinding.  There  may  be  many 
acts  from  which  the  opposite  party  has  a  right  to  infer  that 

Hotbrook  v.  Burt,  22  Pick.  546.    One  sold  the  chattels  to  a  stranger,  and  the 

party  may  have  a  right  to  rescind  aeon-  boy  was  afterwards  wrongfully  turned 

tract,  which  may  vet  be  binding  upon  away  by  the  defendant  before  the  ex- 

tbe  other;  and  although  the  contract  pi  ration  of  the  term.    The  defendant 

was,  in  a  certain  event,  by  its  terms,  to  reclaimed  the  chattels,  and  the  vendee, 

be  "  null  and  void."    Thus,  where  by  knowing  all  the  facts,  settled  the  de- 

Stat.  17  Geo.  III.  c.  60,  §  8,  the  vendor  mai>d  by  paying  him  a  sum  of  money, 

at  an  auction  was  empowered  to  make  HeUl,   that  the  written  contract  was 

it  a  condition  of  sale  that  the  purchaser  rescinded,  and  that  the  plaintiff  waa 

should  pay  the   auction-duty  in  addi-  entitled  to  recover  on  a  quantum  merttit 

tion  to  the  purchase-money,  and  it  was  for  the  service  performed ;  but  that 

declared,  that  upon  his  neglect  or  retVisal  neither  the  plaintiff  nor  his  vendee 

to  pay  the  same,  the  bidding  "  should  could  recover  back  the  money  paid  to 

be  null  and  void  to  all  intents  and  pur-  the  defendant    In  Quincy  t*.  Tilton,  6 

poses ;  **  it  was  heid,  that  the  contract  is  Greenl.  277,  it  was  ?uJd,  that  where  par- 

not  by  reason  of  such  neglect  or  refusal  ties  agree  to  rescind  a  sale  once  mad^ 

absolutely  void,  but  voidable  only,  at  the.  and  perfected  without  fraud,  the  samo 

option  of  the  vendor.    MaUns  v.  Free-  formalities  of  delivery,  &c.,  are  neces- 

man,  6  Scott,  187.  sary  to  revest  the  property  in  the  orig- 

(m)  Whether  there  has  been  a  resets-  inal  vendor,  which  were  necessary  to 

•ion  of  the  contract  is  a  question  for  pass  it  from  htm  to  the  vendee.    In 

the  Jury.    See  Fitt  v.  Cassanet,  4  Blan.  James  v.  Cotton,  7  Bing.  266,  the  plain- 

ft  O.  898.  tiff  engaged  to  let  land  to  tlie  defend- 

(v)  The  rescission  by  one  party  may  ant  on  building  leases,  and  to  lend  him 

be  as  strongly  expressed  by  acts  as  by  £6,000  to  assist  him  in  the  erection  of 

words.    Tlius,  in  Goodrich  v.  liafflin,  1  20  houses  on    the    land.      Defendant 

Pick.  67,  A  agreed  to  deliver  to  6  some  agreed  to  build  the  houses,  and  convey 

step  stones,  which  were  to  be  paid  for,  them  as  security  for  the  loan,  which 

one  half   in  money  and  one  half  in  was  to  be  paid  at  a  time  flxefl.     When 

r>d8.  The  stones  were  delivered,  and  six  houses  had  been  built,  and  part  of 
delivered  some  of  the  goods  upon  the  jC6,000  had  been  advanced,  plain- 
the  apecial  contract.  B  having  sued  A  tiff  requested  defendant  not  to  go  on 
and  recoveredjudgment  for  the  value  of  with  the  other  fourteen  houses.  De- 
the  goods  delivered,  declaring  upon  fendant  desisted.  Hetd,  that  this 
the  common  counts  only,  it  was  neid,  amounted  to  a  rescission  of  the  oon- 
that  A  might,  upon  the  common  counts  tract  by  mutual  consent,  and  the  plain- 
ofi/y,  recover  the  value  of  the  stones,  tiff  was  allowed  to  recover  the  amount 
8o  in  Hill  r.  Green,  4  Pick.  114,  by  a  advanced  on  a  count  for  money  lent 
contract  under  seal  the  plaintiff  agreed  —  If  by  the  terms  of  the  contract  it  is 
that  his  son,  a  minor,  should  work  for  left  in  the  power  of  the  plaintiff  to  r^ 
the  defendant  nine  months,  and  the  de-  scind  by  any  act  of  his,  and  he  does  it, 
fendant  agreed  to  give  him,  therefore,  or  if  the  defendant  afterwards  con- 
certain  chattels,  which  were  delivered  sents  to  its  being  rescinded,  the  plain- 
forthwith,  but  were  U)  remain  the  prop-  tiff  may  treat  the  contract  as  rescinded, 
erty  of  the  defendant  until  the  service  Towers  v.  Barrett,  1  T.  R.  188. 
abmild  be  performed.     The  plaintiff 
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the  party  doing  them  would  rescind  ;  (w)  and,  generallj, 
where  one  fails  to  perform  his  part  of  the  contract,  or  dis- 
ables himself  from  performing  it,  (x)  the  other  party 
•  679  may  treat  the  *  contract  as  rescinded,  (y)  But  not  if 
he  has  been  guilty  of  a  defaidt  in  his  engagement,  for 
he  cannot  take  advantage  of  his  own  wrong  to  defeat  the 
contract.  Nor  if  the  failure  of  the  other  party  be  but  par- 
tial, leaving  a  distinpt  part  as  a  subsisting  and  executed  con« 
sideration,  and  leaving  also  to  the  other  party  his  action  for 
damages  for  the  part  not  performed,  (z)  Generally,  no  con- 
tract can  be  rescinded  by  one  of  the  parties,  unless  both  can 
be  restored  to  the  condition  in  which  they  were  before 
the  contract  was  made,  (a)    If,  therefore,  one  of  the  par- 

(w)  See  preceding  note.  (y)  But  thU  is  not  always  the  case. 

(x)  Thus  in  Keys  v,  Harwood,  2  C.  Thus,  in  Wearer  v.  Sessions,  6  Taunt. 
B.  805,  A  agreed  to  board  B,  and  to  154,  the  plaintiff  covenanted  to  furnish 
receive  pay  in  certain  goods.  Before  the  defendant  all  tlie  malt  he  should 
the  time  of  payment  arrived,  B  allowed  wa^t  for  a '  certain  specified  period, 
those  goods  to  be  seized  and  sold,  on  which  should  be  *'  good,  well  dried, 
execution  against  him.  This  was  held  and  marketable."  The  defendant  cot- 
a  rescission  of  the  contract,  and  A  was  enanted  to  buy  all  his  malt  of  the  plain- 
allowed  to  recover  on  a  general  count,  tiff,  and  not  to  buy  elsewhere,  unless 
and  without  reference  to  the  special  the  plaintiff  neglected  or  refused  to 
contract.  So  in  Planch^  v.  Colbum,  8  deliver  him  good  malt  on  request.  The 
Bing.  14,  where  A  agreed  to  write  a  plaintiff  having  delivered  bad  malt,  the 
treatise  for  a  periodical  publication,  defendant  bought  of  others,  without 
which,  before  the  treatise  was  com-  having  first  requested  the  plaintiff  to 
pleted,  the  defendant  discontinued,  this  furnish  better.  The  court  hdd,  that 
was  considered  an  abandonment  of  the  the  non-compliance  by  the  plaintiff, 
contract  by  the  defendant,  and  the  merely  in  delivering  bad  malt  for  good, 
plaintiff  was  allowed  to  recover  on  a  did  not  authorize  a  rescission  of  the 
qwifdum  meruit,  without  completing  the  contract,  and  that  the  defendant  was 
treatise.  See  Shaw  v.  The  Turnpike  liable  for  purchasing  of  others,  before 
Co.  2  I'enn.  454,  8  id.  445 ;  King  r.  the  plaintiff  had  rtfiued  or  neglected  on 
Hutchins,  8  Foster,  561 ;  also.  Warden  reguett  to  furnish  better, 
of  the  Church  of  St.  Louis  v.  Kerwan,  {z)  In  Franklin  v.  Miller,  4  A.  &  £^ 
9  La.  An.  81.  In  Dubois  v,  Delaware  599,  Littledale,  J.,  says :  "  It  is  a  cleariy 
Canal  Co.  4  Wend.  285,  Marcy,  J.,  recognized  principle,  that,  if  there  is 
said :  "  Every  breach  of  a  special  agree-  only  a  partial  failure  of  performance 
raent  by  one  party  does  not  authorize  by  one  party  to  a  contract,  for  which 
tlie  other  to  treat  it  as  rescinded ;  but  there  may  be  a  compensation  in  dam- 
there  are  some  breaches  that  do  amount  ages,  the  contract  is  not  put  an  end 
to  an  abandonment  of  it.  There  is  not,  to."  See  ante,  p.  680,  n. 
perhaps,  any  precise  rule,  which,  when  (a)  Hunt  v.  Silk,  5  East,  249,  the 
applied  to  the  breach  of  a  contract,  leading  case  upon  this  point.  There 
certainly  settles  the  question  whether  it  A  agreed,  in  consideration  of  ^10, 
is  thereby  abandoned  or  not ;  but,  if  to  let'  a  house  to  B,  which  A  was  to 
the  act  of  one  party  be  such  as  neces-  repair  and  execute  a  lease  of  within  ten 
sanly  to  prevent  the  other  from  per-  diuyt;  but  B  was  to  have  immediate 
forming  on  his  part  according  to  the  possession,  and  in  consideration  of  the 
terms  of  )iis  agreement,  the  contract  aforesaid  was  to  execute  a  counterpart 
may,  I  think,  be  considered  as  re-  and  pa^  the  rent.  B  took  possession 
ccinded."  and  paid  XIO  immediaie.yj  but  A  nei^ 
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ties  has  *  derived  an  advantage  from  a  partial  per-  *  680 
formance,  or  so  disposed  of  property  bought  that  he 

lected  to  execute  the  lease  and  make  cumstances,  it  cannot  be  said  that  the 
the  repairs  beyond  the  period  of  the  situation  of  the  parties  has  not  been 
ten  days,  notwithstanding  which  B  altered ;  and  that,  by  the  plaintift's 
still  continued  in  possession.  Hetd^  recovering  in  this  action,  their  original 
tliat  B  could  not,  by  quitting  the  house  position  may  be  restored.  Besides 
^  tA^  rfc/fiw// o/*  A,  rescind  the  contract  this,  the  defendant's  title-deeds  have 
and  recover  back  the  £10  in  an  action  been  deposited  by  the  plainti£F  as  a 
for  money  had  and  received,  but  oould  security  for  the  money  advanced  to 
only  declare  for  a  breach  of  the  special  him.  How  could  the  defendant,  in 
contract ;  for  a  contract  cannot  be  re-  this  respect,  be  restored  to  his  original 
•cinded  by  one  party  for  the  default  situation  by  this  action  %  He  is  at  the 
of  the  other,  unless  both  can  be  put  mercy  of  the  defendant,  for  his  title- 
tM  bUiIu  quo  as  before  the  contract ;  and  deeds,  and  cannot  recover  them  by 
here  B  had  had  an  intermediate  pos-  an^  process  in  this  cause.  I  think  the 
session  of  the  premises  under  the  agree-  objection  is  unanswerable,  and  .thai 
ment.  And  Lord  EUmborough  said :  the  rule  for  a  nonsuit  must  be  maile 
**  Where  a  contract  is  to  be  rescinded  absolute."  And  Vaughan,  B.,  said : 
at  aU,  it  must  be  rescinded  in  Mo,  and  "  The  decision  in  Hunt  v.  Silk  lays 
the  parties  put  in  Uatu  qito.  But  here  down  a  very  clear  and  just  rule  in 
was  an  intermediate  occupation,  a  part  these  cases :  if  the  circumstances  be 
execution  of  the  agreement,  wliicli  was  such,  that,  by  rescinding  the  contract, 
incapable  of  being  rescinded.  If  the  the  rights  of  neither  party  are  injured, 
plaintiff  might  occupy  the  premises  in  that  case,  if  one  contracting  party 
two  days  beyond  the  time  when  the  will  not  fulfil  his  part  of  the  engage- 
repairs  were  to  have  been  done  and  ment,  the  other  may  rescind  the  con- 
the  lease  executed,  and  yet  rescind  tract,  and  maintain  his  action  for 
the  contract,  why  might  he  not  rescind  money  had  and  received,  to  recover 
it  after  a  twelvemonth  on  the  same  back  what  he  may  have  paid  upon  the 
account  1  This  objection  cannot  be  faith  of  it."  —  And  where  one  partr 
gotten  rid  of:  the  parties  cannot  be  elects  to  rescind  a  contract  for  fraud, 
put  in  stcUu  quo."  So  in  Beed  i;.  Bland-  be  must  return  the  consideration  re- 
ford,  2  Young  &  J.  278,  where  the  ceived  before  any  right  of  action 
master  and  part-owner  of  a  ressel  accrues ;  and  it  is  not  enough  to  no- 
agreed  to  purchase  tlte  moiety  uf  his  tify  the  party  defrauding,  and  call 
partner,  and  having  paid  the  purchase-  upon  him  to  come  and  receive  the 
money  and  received  the  title-deeds,  goods.  Norton  i;.  Young,  8  Greenl. 
which  he  deposited  as  a  security  with  80.  But  in  the  case  of  Masson  v. 
a  third  person,  had  the  entire  posses-  Bovet,  1  Denio,  69,  it  was  said,  that 
sion  of  the  vessel  given  up  to  him,  but  though  the  general  rule  is,  that  the 
his  partner  afterwards  refused  to  exe-  party  who  would  rescind  a  contract  on 
cute  a  bill  of  sale,  or  refund  the  money  ;  the  ground  of  fraud,  for  the  purpose 
it  was  heldf  that  an  action  for  money  of  recovering  what  he  has  advanced 
had  and  received  would  not  lie  to  re-  upon  it,  must  restore  the  other  party 
cover  the  purchase-money,  as  the  par-  to  the  condition  in  which  he  stood 
ties  could  not  be  restored  to  their  before  the  contract  was  made;  yet, 
original  situation.  Alexander,  C.  B.,  where  the  party  who  practised  the 
said:  "In  order  to  sustain  an  action  fraud  has  entangled  and  complicated 
in  this  form,  it  is  necessary  that  the  the  subject  of  the  contract  in  such  a 
parties  should,  by  the  plaintiff's  recov-  manner  as  to  render  it  impossible  that 
ering  the  verdict,  be  placed  in  the  he  should  be  restored  to  his  former 
same  situation  in  which  they  originally  conditien,  the  party  injured,  upon 
were  before  the  contract  was  entered  restoring,  or  offering  to  restore,  what 
into.  The  plaintiff  has,  by  his  inter-  he  has  received,  and  doing  whatever  is 
mediate  occupation,  derivea  the  profits  in  his  power  to  undo  what  has  been 
of  the  vessel ;  if  he  has  not,  he  might  done  in  the  execution  of  the  contract, 
have  done  so ;  and  it  is  impossible  to  may  rescind  it  and  recover  what  ho 
say  wliat  the  defendant  might  have  has  advanced.  See  further  upon  this 
made,  had  he,  during  the  time,  had  point,  per  Tindal,  C.  J.,  In  Fitt  p.  Caa- 
any  control  over  it     under  these  cir-  aanet,  4  Man.  ft  O.  908 ;  Blackburn 
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cannot  restore  it,  (aa)  he  cannot  hold  this  and  consider  the 
contract  as  rescinded  because  of  the  non-performance  of  the 
residue ;  (&)  but  must  do  all  that  the  contract  obliges  him  to 
do,  and  seek  his  remedy  in  damages.  But  where  one  party 
has  gained  an  advantage  over  another  by  fraud,  the  rule  that 
the  parties  cannot  be  restored  to  their  original  condition, 
will  not  prevent  the  defrauded  party  from  rescinding  the 
contract ;  at  least,  will  not  in  equity,  (hli) 

If  the  thing  to  be  done  on  the  one  side  as  the  considera- 
tion of  the  agreement  on  the  other  side,  is  to  be  done 
*  681  at  several  *  times,  a  failure  at  one  time  will  not  gener- 
ally authorize  the  other  party  to  treat  the  whole  con- 
tract as  rescinded ;  although,  even  in  such  continuing  cases, 
this  partial  failure  may  be  so  destructive  of  the  contract  as 
to  give  the  other  party  the  right  to  consider  it  as  wholly  re- 
scinded, (c) 

It  is  a  general  rule,  that  a  party  having  a  right  of  rescis- 
sion because  of  the  fault  or  act  of  the  other,  should  make 
known  his  rescission,  as  soon  as  may  be  after  he  knows  his 
right  to  rescind,  (ec) 

Replevin  may  be  maintained  for  goods  sold  under  false 
and  fraudulent  representations,  the  contract  of  sale  being 
rescinded,  (jcd) 

A  defendant,  who  is  a  wrong-doer,  cannot  set  up  the  right 
of  a  third  person  to  bar  the  claim  of  the  plaintiff,  (jt) 

Redhibition  is  a  term  borrowed  from  the  civil  law,  and  some- 


r.  Smith,  2  Ezch.  788 ;  Junkins  v.  lold  and  deliyered,  it  is  no  defence  that 
Simpson,  14  Me.  864 ;  Coolidge  v.  the  goods  were  sold  in  pursuance  of 
Brigham,  1  Met.  547 ;  Peters  v.  Gooch,  a  special  contract  which  was  afterwards 
4  Black f.  615;  Tnrnpike  Co.  v.  Com-  rescinded  and  annulled  by  both  parties, 
monwealtl ,  2  Watts,  488 ;  Brown  v,  Edwards  v.  Chapman,  1  M.  &  w.  231 , 
Witter,  10  Ohio,  142 ;  Johnson  v.  Jack-  Parhe,  B.,  saying :  "  A  duty  arises 
son,  27  Miss.  498 ;  Allen  v,  Edgerton,  from  the  contract  of  sale,  which  can- 
8  Vt  442 ;  Luey  v.  Bundy,  9  N.  H.  not  be  got  rid  of  without  an  accord  and 
298 ;  Stevens  r.  Cushing,  1  N.  H.  17 ;  satisfaction." 
Periey  v.  Balch,  22  Pick.  288  ;  Downer  {bb)  Coffee  v.  RufBn,  4  Cold.  487. 
J,  Smith,  82  Vt.  1 ;  Lewis  v.  White,  16  (c)  See  supra,  n.  (z).  And  see  Bat- 
Ohio,  444.  tie  V.  Rochester  Ciiy  Bank,  8  Comst 

{aa)  McCrillis   v,   Carlton,  87  Vt  88 

189.  (ee)  Central  Bank  «.  Pindar,  46  Barb. 

(6)  And  if  one  party  has  deriyed  all  467. 

the  intended  benefit  from  a  contract,  led)    Manning  v.  Albe^,  11  Allen, 

the  agreement  to  rescind  the  contract  520. 

will  not  bar  the  plaintiff  from  some  {d)  Jefferies  v.  Great  Western  Rail 

remedy.    Thus,  to  an  action  for  goods  way  Co.  6  Ellis  ft  B.  802. 
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times  used  by  our  courts.  In  a  case  in  Louisiana,  it  is  said 
to  be  the  avoidance  of  a  Bale  on  account  of  some  vice  or 
defect  of  the  thing  sold,  rendering  it  either  useless,  or  so  far 
diminishing  its  value  to  the  purchaser,  that  it  must  be  sup- 
posed lie  would  not  have  bought  the  thing  with  knowledge 
of  the  defect.  (dJ) 

2.  Of  Coxtributort  Nboliobhgr. 

We  have  referred  in  many  parts  of  this  work,  to  a  liability 
for  negligence,  whether  this  be  put  on  the  ground  of  contract 
or  of  tort.  A  defence  very  frequently  made,  is  that  of  con- 
tributory negligence.  The  rules  of  law  are  well  settled  on 
this  subject ;  and  the  apparent  uncertainty  of  the  law  in  some 
cases,  is  but  the  difficulty  of  applying  these  rules  to  the  par- 
ticular facts,  which  are  indefinitely  diversified  in  the  numer- 
ous cases  in  which  the  question  arises.  If  the  plaintiff's  own 
negligence  was  an  immediate  and  a  principal  cause  of  the 
injury,  without  which  it  probably  would  not  have  occurred, 
it  is  certain  he  cannot  recover  damages.  But,  although 
the  plaintiff  is  proved  to  have  been  somewhat  negligent,  and 
to  have  contributed  somewhat  to  the  injury  by  his  negligence, 
he  may  nevertheless  recover,  if  he  can  show  gross  or  far 
greater  negligence  on  the  part  of  the  defendant,  and  also  that 
this  negligence  was  the  principal  and  proximate  cause  of  the 
injury.  Language  is  sometimes  used  from  which  it  might  be 
inferred  that  if  both  parties  are  negligent,  and  the  defendant 
more  so  than  the  plaintiff,  the  plaintiff  should  recover.  (<2e) 
The  rule  may  be  incapaWe  of  exact  definition.  But  we 
think  it  is  not  law,  that  if  both  parties  are  negligent  in  a 
nearly  equal  degree,  but  the  defendant  is,  on  the  whole, 
the  most  negligent  of  the  two,  the  plaintiff  shall  prevail. 
'£o  auAtain  the  action,  a  greater  than  a  merely  perceptible 
difference  must  exist  between  the  two  degrees  of  negli- 
gence, (rff )     Whether  the  defendant  used  reasonable  care, 

{dd)   Morphy  r.  Blandiin,  18   La.  heretofore  cited,  under  the  subjects  of 

An.  138;    Hard  v.  Seelejr,  47  Barb,  a  master's  liability,  or  a  carrier^s  liabil- 

428.  ity,  and  in  some  under  Insurance,  thit 

(*)  C.  B.  of  Q.  R.  R.  Co.  V.  Fayne,  question  of  contributory  negligence  has 

49  ni.  499.  arisen.    For  recent  cases  in  which  it 

{df)  In  a  lai^  part  of  the  cases  is  considered,  see  Memphis,  &c  R.  B. 
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or  was  guilty  of  contributory  negligence,  is  said  to  be  a 
question  of  fact  for  the  jury ;  (dg)  but  the  true  rule  is,  that 
what  constitutes  contributory  negligence  is  a  question  of 
law.  And  this  being  determined  by  the  court,  the 
jury  then  pass  upon  the  question  whether  the  facts  in  evi- 
dence bring  the  case  within  the  legal  definition  of  contrib- 
utory negligence.  As  to  this  definition,  the  authorities  cannot 
be  reconciled.  For  example,  it  is  very  common  for  passen- 
gers in  rieiilroad  cars  to  put  their  arms  out  of  the  windows. 
And  it  is  so  common  for  passengers  who  do  this  to  be  injured 
because  of  it,  that  it  might  seem  an  almost  necessary  conclu- 
sion that  the  act  was  proved  to  be  dangerous,  and  that  the 
doing  of  it  would  incur,  without  sufficient  cause,  a  real  peril, 
and  would  therefore  be  a  negligence  on  the  part  of  the  pas- 
senger, on  which  the  railroad  company  might  rest  their 
defence,  unless  gross  negligence  was  shown  on  their  part. 
So  indeed  it  is  held  in  Indiana,  ((2A)  in  Massachusetts,  (di) 
in  New  York,  (d/)  and  in  Pennsylvania,  (jilc)  But  it  is  held 
in  Wisconsin  (dV)  and  in  Illinois,  (dm)  that  a  passenger 
may  thrust  or  rest  his  arm  out  of  the  window,  without  neg- 
ligence, or  at  least  without  such  negligence  as  constitutes  a 
bar  to  his  action. 

Co.  9.  Blakeney,  48  Miss.  218;  Chi-  nolds,  68  HI.  212;  Chafi^  v.  Boston, 

cfigo,  &c.  R.  R.  Co.  V.  Pondrom,  6  111.  &c.  R.  R.  Co.  104  Mius.  106 ;  Lynch 

888;  Keating  v.  Central  R.  R.  Co,  8  v.  Smith,  104  Masa.  62;  Mahoney  v, 

Lansing:,  469 ;  Baltimore,  &c.   R.   R.  Metropolitan  R.  R.  Co.  104  Mass.  78. 

Co  V.  State.  88  Md.  642;  Van  Shaick  {dh)  L  &  C.  R.  R.  v.  Ratherford,  29 

V.  Hudson  River  R.  R.  Co.  48  N.  Y.  Ind.  82. 

627.    In  tins  case  the  negltfcence  of  [di)  Todd  v.  Old  CoIodj  R.  R.  Co.  8 

the  defendant  sui&ced  to  defeat  the  Allen,  18. 

action.    In  the  other  cases  cited  in  this  {dj)  Holbrook  o.  U.  &  S.  R  R.  Co. 

note,  it  was  insui&cient,  and  also  in  12  ^.  T.  280. 

Schneider  v.  the  Prorident  Life  Ins.  {dk)  Pittsburg,  Ac.  R.  R.  Co.  v.  Mo- 
Co.  24  Wis.  28;  Transportation  Co.  Clurs,  66  Penn.  294. 
V,  Downer,  11  Wallace,  129 ;  Kesee  v.  {dl)  Spencer  v.  Milwaukee,  Ac.  R. 
Chicago  &  N.  W.  R.  R.  Co.  80  Iowa,  R.  Co.  17  Wis.  487. 
7S.  {dm)  Pondrom  v.  Ch.  4  A.  B.  B.  OOi 

(dg)  So  stated  in  some  of  the  cases  61  IlL  888.- 
b  preceding  note,  and  in  Pfan  v.  Bejr- 
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SECTION    IV. 


AGCOBD  AND  SATISFACTIOK. 

Another  sufficient  defence  is  accord  •  and  satisfaction ; 
which  is  substantially  another  agreement  between  the  par- 
ties in  satisfaction  of  the  former  one  ;  and  also  an  execution 
of  the  latter  agreement.  This  is  the  meaning  of  the  ancient 
rule,  that  accord  without  satisfaction  is  no  bar  to  an  action ; 
and  it  used  to  be  laid  down  in  the  earlier  books  with  great 
exactness,  that  the  execution  of  the  accord  must  be  complete 
and  perfect,  (e)  So,  indeed,  it  must  .be  now,  except  where 
the  new  promise  itself  is,  hj  the  accord  or  agreement,  the 
satisfaction  for  the  debt  or  broken  contract.  The  party  hold- 
ing the  claim  may  agree  to  take  a  new  promise  of  the  other 
in  satisfaction  of  it ;  or  he  may  agree  to  receive  a  new  under- 
taking when  the  same  shall  be  executed,  as  a  satisfaction* 
In  either  case  he  will  be  held  to  his  bargain,  and  only 
to  that.  (/)     Whether  the  new  promise  •  shall  have  *  682 

(e)  Cock  V.  Honycburch,  T.  Rajrm.  ment  of  the  suit,  the  partiet  met,  and 
208,  2  Keble,  690.  Trespass  for  an  the  defendant  agreed  to  give  a  note  for 
assault.  Plea,  a  concord  between  the  thirty  dollars  to  the  plaintiff,  and  paj 
parties,  that  the  defendant  should  par  all  the  plaintiff's  costs  m  the  suit, 
plaintiff  jC8,  and  his  attorney's  bill,  except  the  writ  and  service.  The  de- 
and  that  he  had  paid  the  £6,  and  was  fendant  executed  the  note,  and  agreed 
ready  to  pay  the  attorney's  bill,  but  he  to  pay  the  costs,  as  above  stated ;  and 
never  showed  him  any.  This  was  hdd  the  plaintiff  then  executed  and  de- 
no  defence,  because  the  accord  was  livered  to  him  a  receipt  in  these  words : 
not  whoily  executed.  See  also  Pey-  "  Received  of  Peter  Hawkins  thirty 
toe's  case,  9  Rep.  79  b ;  Anonymous,  dollars  by  note  given  per  this  date,  in 
Cro.  Eliz.  46 ;  Case  v.  Barber,  T.  full  to  settle  all  book  accounts  up  to 
Raym.  450.  T.  Jones,  168 ;  Bree  «.  this  date ;  "  and  the  suit,  as  well  as  the 
Sayler,  2  Keble,  882;  HaU  o.  Sea-  subject-matter  of  the  suit,  was  con- 
bright,  2  Keble,  684 ;  Brown  v.  Wade,  sidered  as  settled  by  the  parties.  The 
2  Keble,  851 ;  Frentress  v.  Markle,  2  defendant  never  paid  any  portion  of 
Iowa,  658 ;  Coit  o.  Houston,  8  Jolms.  the  costs,  but  paid  part  of  the  note ; 
Cas.  248 ;  Watkinson  p.*  Inglesby,  6  and  for  the  reason  that  the  defendant 
Johns.  886 ;  Frost  p.  Johnson,  8  Ohio,  had  not  paid  the  costs,  the  plaintiff 
898 ;  Woodruff  o.  DoU>ins,  7  Blackf.  refused  to  discontinue  the  suit.  Upon 
582;  Ballard  v.  Noaks,  2  Pike,  45;  these  fkcts,  found  by  an  auditor,  the 
Brooklyn  Bank  v.  De  Orauw,  23  county  court  rendered  Judgment  tor 
Wend.  812;  Bryant  p.  Proctor,  14  B.  the  defendant,  which  was  affirmed  by 
Hon*  457 ;  Bigelow  «.  Baldwin,  1  the  Supreme  Court.  Bedlfield,  J.,  in  de- 
Gray,  245.  livering  the  opinion  d  the  court  said : 

(/)  Babcock  p.  Hawkins,  28  Vt  661.  <*  We  think  it  must  be  regarded  as  f  uUv 

This  was  an  action  of  book  account,  settled,  that  an  agreement  upon  suflU 

It  appeared,  that  after  the  commence-  cient  consideration,  f^lly  executed,  ao 
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by  itself  the  effect  of  satisfying  the  original  claim,  must 
be    determined    by   the    construction   of   the    new  agree* 

as  to  have  operated  in  the  minds  of  of  intention  always;  unless  the  new 
^lie  parties,  as  a  full  satisfaction  and  contract  be  of  a  higher  grade  of  con- 
•ettlement  of  a  preexisting  contract  or  tract,  in  which  case  it  will  alwajs 
account  between  the  parties,  is  to  be  merge  the  former  contract,  notwith- 
regarded  as  a  valid  settlement,  wlietlter  standing  the  agreement  of  the  debtoi 
tlie  new  contract  be  ever  paid  or  not ;  to  still  remain  liable  upon  the  original 
and  that  tiie  party  is  bound  to  sue  upon  contract"  See  in  Cora.  Dig.  tit.  Ac-  « 
the  new  contract,  if  such  were  the  cord  (B.  4),  it  is  said  that  '*  an  accord, 
agreement  of  the  parties.  This  is  cer-  with  mutual  pronUtes  to  perform,  is  good ; 
tainly  the  common  understanding  of  though  the  tiling  be  not  performed  at 
the  matter.  It  is  reasonable,  and  we  the  time  of  the  action,  for  tlie  party 
think  it  is  in  accordance  with  the  has  a  remedy  to  compel  tlie  perform- 
strictcst  principles  of  technical  law.  ance.  Yet  the  remedy  ouglit  to  be 
1.  There  is  no  want  of  consideration  in  such  that  the  party  might  hare  taken 
any  such  case,  where  one  contract  is  it  upon  tlie  mutual  promise  at  the  time 
substituted  for  another,  and  especially  of  the  agreement.  And  in  Sard  v. 
BO  where  the  amount  due  upon  the  Rhodes,  1  M.  &  W.  15t{,  which  was 
former  contract  or  account  is 'matter  of  auumptit  by  the  indorsee  against  the 
dispute.  The  liquidating  a  disputed  acceptor  of  a  bill  of  exchange  for  £43, 
claim  is  always  a  sufficient  considera-  the  defendant  pleaded  that,  after  the 
tion  for  a  new  promise.  Holcomb  v,  bill  became  due,  one  G.  P.,  the  drawer 
Stimpson,  8  Vt.  141.  2.  The  accord  is  of  the  bill,  made  his  promissory  note 
sufficiently  executed,  when  all  is  done  for  <£44,  and  delivered  the  same  to  the 
which  the  party  agrees  to  accept  in  plaintiff  in  full  satisfaction  and  dia- 
satisfaction  of  the  preexisting  obliga-  charge  of  the  bill.  KepHcatioo,  that 
tion.  This  is  ordinarily  a  matter  of  although  he,  the  plaintiff,  accepted  the 
intention,  and  should  be  evidenced  by  note  in  full  satisiaction  and  discharge 
some  express  agreement  to  that  effect,  of  the  bill,  yet  that  the  note  was  not 
or  by  some  unequivocal  act  evidencing  paid  when  due,  and  still  remained 
such  a  purpose.  This  may  be  done  by  unpaid.  Held^  that  the  replication  was 
surrender  of  former  securities,  by  re-  bad,  and  that  the  plaintiff,  having  ao- 
lease  or  receipt  in  full,  or  in  any  other  cepted  the  note  in  mil  satisfaction  and 
mode.  All  that  is  requisite  is,  that  the  discharge  of  the  bill,  could  not  sue 
debtor  should  have  executed-  the  new  upon  the  latter.  Held,  also,  that  the 
contract  to  that  point  whence  it  was  to  plea  waa  sufficient  And  see  to  the 
operate  as  satisfaction  of  the  pre-exist-  same  effect  Glood  v.  Cheeseman,  2  B.  & 
ing  liability,  in  the  present  tense.  That  Ad.  828 ;  Evans  v,  Powis,  1  Kxch.  601. 
b  shown  in  the  present  case,  by  exe-  But  the  rule  established  by  these  cases 
cuting  a  receipt  in  full,  tlie  same  as  if  has  made  no  material  change  in  the 
the  old  contract  had  been  upon  note,  form  of  the  plea.  It  is  still  true  that 
or  bill,  and  the  papers  have  been  sur-  an  accord  without  satisfaction  ia  not 
rendered.  8.  In  every  case  where  one  good.  Therefore  if  a  defendant  in- 
security or  contract  is  agreed  to  be  tends  to  set  up  a  new  promise  without 
r^^ived  in  lieu  of  another,  whether  the  performance  in  bar  of  an  action,  he 
substituted  contract  be  of  the  same  or  must  take  care  to  aver  distinctly  that 
a  higher  grade,  the  action,  in  case  of  it  was  agreed  that  the  new  promise 
failure  to  perform,  must  be  upon  the  should  be  received  in  satisfaction.  If 
substituted  uontract.  And  in  the  pres-  he  sets  forth  the  agreement  in  such  a 
ent  case,  as  it  is  obvious  to  us  that  the  manner  that  it  appears  upon  the  face 
pUintifis  agreed  to  accept  the  note,  and  of  the  plea  that  performance,  and  not 
the  defendant's  promise  to  pay  the  costs  the  promise  to  perform,  was  to  be 
in  full  satisfaction,  and  in  the  place  of  received  in  satislactioi^  and  does  not 
the  former  liability,  the  defendant  re-  aver  performance,  the  plea  will  of 
inained  liable  only  upon  the  new  con-  course  be  bad.  This  will  explain  sey- 
tract.  4.  In  all  cases  where  the  party  oral  recent  English  cases  which  might 
intends  to  retain  his  former  remedy,  he  seem  at  first  sight  to  be  at  rarianoe 
will  neither  surrender  or  release  it ;  and  with  what  is  stated  in  the  text.  See 
whether  the  party  shall  be  permitted  to  Reaves  v.  Heame,  1  M.  &  W.  828; 
sue  upon  liis  original  contract  is  matter  CoUingbowna  «.  Manteli   6  M.  4  W« 
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ment.  *  Generally,  but  not  aniyersally,  if  the  new  *  688 
promise  be  founded  upon  a  new  consideration,  and 
l8  Clearly  binding  on  the  original  promisor,  this  is  a  Batb- 
faction  of  the  foimer  claim ;  (jg)  and  otherwise  it  is  no  sat- 
isfaction. (K)  But  even  a  promise,  which  would  not  itself  be 
a  satisfaction,  may,  if  it  be  fully  performed,  at  the  right  time 
and  in  the  right  way  (and  not  merely  tendered),  become 
then  a  satisfaction,  (z)  If  the  new  promise  is  executory, 
and  is  not  binding,  it  is  no  satisfaction  until  it  be  executed ; 
and  although  it  is  to  be  performed  on  a  future  day  certain, 
the  promisee  may  have  his  original  action  before  the  new 
promise  becomes  due.  (y)  But  if  it  be  a  bin^ng  promise, 
for  a  new  consideration,  performable  at  a  future  day  certain, 
then  the  original  right  of  action  is  suspended  until  that  day 
comes ;  if  the  promise  is  then  duly  performed,  this  right  is 
destroyed ;  but,  if  the  promise  is  not  then  duly  performed, 
this  right  reviyes,  and  the  promisee  has  his  election  to  sue  on 
the  original  cause  of  action,  or  on  the  new  promise,  imless  by 
the  terms  or  the  legal  effect  of  the  new  contract,  the  new 
promise  is  itself  a  satisfaction  and  an  extinction  of  the 
old  one.  (t)  This  *  may  be  illustrated  by  the  case  of  •  684 
one  who  takes  a  promissory  negotiable  note,  on  time, 
for  money  which  is  due  or  to  become  due.    This  note  is  con- 

289 ;  Carter  v.  Womiftld,  1  Exch.  81 ;  in  bar  as  a  plea  of  accord  and  satiafhus 

GifTord    v.    Whitaker,  6    Q.  B.  249;  tion. 

Griffiths  V.  Owen,  18  M.  &  W.  68:        (h)  Thus,  a  plea  that  the  plaintiff 

Harris  o.  Reynolds,  7  Q  B.  71 ;  Gabriel  accepted  an  oraer  of  the  defendant  on 

r.  Dresser,  6  C.  B.  622,  29  Eng.  I^.  &  a  third  person  for  a  given  sum,  in  satis- 

Eq.  266 ;   Barley  o.  Homan,  8  Bing.  faction  of  the  promises,  is  no  bar  to  an 

N.  C.  920;  James  o.  David,  5  T    R.  action  for  the  original  cause  of  indebted- 

141 ;  Allies  o.  Probyn,  6  Tyrwh.  1079;  ness;  nor  is  a  plea  rood  as  an  accord 

Hall  r.  Smith,  15  Itiwa,  584.  and  satisfaction  that  the  plaintiff  agreed 

(g)  Com.  Dig.  Accord  (b.  4) ;  Good  to  accept  the  note  of  a  third  person, 

v.   Cheesman,  2  B.  &  Ad.  828,   Per  which,  on  being  tendered,  he  refused 

Parke,  J. ;  Cartwright  v.  Cooke,  8  B.  to  accept    Hawley  9.  Foote,  19  Wend. 

4b  Ad.  701 ;  Evans  v,  Powis,  1  Exch.  516. 

907 ;  Bayley  v,  Horasn,  8  Bing.  N.  C.        (t)  Com.  Dig.  tit.  Accord  (b.  4). 
621 ;  Wentworth  v.  Bullen,  9  B.  ft  C.        ( ;)  Com.  Dig.  tit.  Accord  (b.  4). 
850.    In  Pope  v.  Tunstall,  2  Pike,  209,        (4c)  If  such  is  tlie  intent  and  eflect  of 

it  was  Md^  that  in  debt  on  a  bond,  a  the  new  agreement,  the  remedy  on  the 

plea  averring  that  before  suit  brought,  original   cause   is  wholly  gone.    See 

the  obligees  in  the  bond  liad  taken  a  supra,  n.  (/).    And  see  farther  Lewis 

third  person  into  partnership,  and  that  v.  Lyster,  2  Cromp,  M.    4b  R.  704; 

the  defendant,  with  two  securities,  exe-  Kearslake  v,  Morgan,  5  T.   R.  518 

cuted  to  the  new  partnership  a  bond  Richardson  v.  Rtckman,  cited  in  Keart- 

on  longer  time,  which  was  accepted  lake  v.  Morgan,  5  T.  R.  518 ;  GriffiUit 

and  receiveii  in  full  satisfaction  and  v.  Owen,  13  M.  4b  W.  68. 
diicfaarge  of  the  bond  sued  on,  is  good 
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olufiive  eyidence  of  an  agreement  for  delay  or  credit,  and  no 
action  can  be  maintained  on  the  original  cause  of  action  until 
the  maturity  of  the  note ;  (I)  if  then  the  note  is  not  paid,  an 
action  may  be  brought  upon  the  note,  or  on  the  original 
cause  of  action,  unless  the  facts  show  that  the  promisee  took 
the  note  in  payment,  or  the  law  implies  it,  as  in  Massachusetts, 
Maine,  and  Vermont,  (m)  Thus,  if  A  covenants  to  pay  B 
for  property  bought,  ^^  in  manner  and  at  the  times  following,'* 
that  is,  to  give  some  cash,  and  the  rest  in  certain  promissory 
notes,  all  which  are  given,  if  the  notes  are  not  paid,  an  action 
may  be  brought  ou  the  covenant,  although  it  have  been  liter- 
ally complied  with,  (n) 

It  seems  that  a  suit  on  a  written  contract,  as  a  note  of 
hand,  may  be  barred  by  a  proof  of  the  execution  of  a  parol 
contract,  entered  into  concurrently  with  the  written  contract, 
and  agreed  to  be  taken  in  satisfaction  of  it.  (o) 

An  agreement  to  cancel  and  release  mutual  claims, 
*  685  or  to  discontinue  *  mutual  suits,  is  a  mutual  accord 
and  satisfaction ;  and  either  party  may  rely  on  it  as  a 
bar  against  the  further  prosecution  of  the  suit  or  claim  by 
the  other ;  (j?)  but  to  make  this  effectual  as  to  mutual  suits, 
the  mutual  release  should  be  under  seal. 

(/)  Kendrick  v.  Lomax,  2  Cromp.  ft  ity  thereon,  and  the  indorser  did  after- 

J.  406.    In  this  case,  after  a  bill  of  ex-  wards  execute  a  deed  for  the  tract  of  ! 

change  became  due,  and  whilst  it  was  land,  which  was  accepted  by  the  in-  > 

in  London,  where  it  had  been  sent  to  be  dorsee ;  kddt  that  proof  of  tliese  facts  I 

presented  for  payment,  tlie  person  who  was  not  evidence  tending  to  establish 

bad  indorsed  it  to  tlie  plaintiff  came  to  a  contract  variant  from  that  contained 

him  with  another   bill    for  the  same  in  the  written  indorsement,  and  was 

amount,  and  prevailed  on  biro  to  take  competent  to  establish  an  accord  and 

it  for  and  on  account  of  and  in  renewal  satisfaction.    Smitherman  v.  Smith.  8 

of  the  first  bill.    Before  the  second  bill  Dev.  &  Bat  89.     So,  where  P.  and  the 

became  due,  and  without  delivering  it  defendant  agreed  to  purchase  a  vessel 

back,  tlie  plaintiff  brought  an  action  together,  and  the  defendant  having  re- 

on  the  first  bill  against  the  acceptor,  ceived  $190  of  P.,  for  which  he  gave 

Hefd,  that  he  was  not  entitled  to  re-  his  note    on  demand,  purchased  the 

cover.    And  see  Sayer  o.  Wagstaff,  6  vessel  in  his  own  name,  and  afterwards 

Beav.  415 ;  Simon  o,  Lloyd,  2  Cromp.  signed  a  writing  which  set  forth  that  a 

M.  &  R.  187.  portion  of  the  vessel  was  to  belong  to 

im)  See  ante,  p.  624,  nn.  (7),  (r).  P.  upon  his  paying  therefor,  and  ao- 

n)  Dixon  v.  Dixon,  7  Ellis  &  B.  908.  knowledged  the  receipt  of  $190  towards 

See  also  Leake  v.  Young,  6  Ellis  &  B.  such  payment,  which  was  admitted  to 

966.  be  the  same  money  for  which  the  note 

(o)  Thus,  where  upon    the  indorse-  was  given,  and  such  writing  was  ac- 

ment  of  a  note,  it  was  agreed  by  parol  cepted  by  P. ;  it  was  hdd,  that  this  was 

between  the  indorser  and  the  indorsee,  an  accord  and  satisfaction  of  the  note, 

tliat  if  the  former  would  execute  to  the  although  it  was  not  cancelled.    Peck 

aitter  a  deed  for  a  tract  of  land,  the  v.  Davis,  19  Pick.  490. 
Utter  would  strike  out  the  indorsement        M  Thus  in  Vedder  v.  Vedder,  1 

and  release  the  indorser  from  all  iiabil-  Deiuo,  267,  A  and  B  having  mutual 
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Nor  is  it  necessary,  as  we  have  seen,  that  the  accord  and 
satisfaction  should  go  so  far  as  to  extinguish  the  ori^al 
claim.  If  there  be  a  new  agreement,  resting  on  sufficient 
consideration,  and  otherwise  valid,  to  suspend  a  previous 
claim  or  cause  of  action, 'until  the  doing  of  a  certain  thing, 
or  the  happening  of  a  specified  event,  an  action  cannot  be 
maintained  on  that  claim  in  the  mean  time.  But  such  agree- 
ment to  suspend  or  delay  will  not  be  inferred  from  the  mere 
giving  of  collateral  security,  with  power  to  sell  the  same  at 
a  certain  time  if  the  debt  be  not  previously  paid,  (g) 

To  show  that  the  accord  and  satisfaction  were  simultaneous, 
and  consisted  of  the  delivery  of  a  certain  thing,  it  must  be 
proved,  not  only  that  the  thing  was  delivered,  but  that  it 
was  received  in  satisfaction,  (r)  This  delivery  need  not  have 
been  volimtary,  or  intended  by  way  of  satisfaction.  But  if 
the  property  of  the  debtor  come  lawfully  into  possession  of 
the  creditor,  and  they  then  agree  that  it  may  be  re- 
tained by  him,  and  shall  be  in  satisfaction  *  of  the  *  686 
debt,  this  would  be  regarded  as  a  good  accora  and  sat» 
isfaction.  (<) 

causes  of  action  in  tort  against  each  (r)  Maze  v.  Miller,  1  Wash.  C.  C. 
other,  had  an  intenriew  to  adjust  the  828 ;  Sinard  v,  Patterson,  8  Blackf . 
demands  of  B  ;  and  for  the  satisfao-  864 ;  Hall  v.  Flockton,  16  Q.  B.  489,  4 
tion  of  such  demands,  A  paid  him  a  'Eng.  L.  &  Eq.  186 ;  State  Bank  r.  Lit- 
sum  of  money  and  took  his  receipt ;  tlejohn,  1  Dct.  ft  Bat.  666.  And  it  is 
hut  B  insisted,  as  a  condition  to  such  entirely  a  question  for  the  jury,  whether 
adjustment,  that  A  should  execute  to  there  was  an  acceptance.  Erery  rs- 
him  a  receipt  in  "  full  of  all  demands  "  ceipi  is  not  an  acceptance.  To  con- 
on  his  part,  to  which  A  consented,  and  stitute  an  acceptance  there  must  he  an 
such  receipt  was  given,  nothing  heing  act  of  the  will.  Hardman  v.  Bell- 
said  resper^ting  the  particular  demand  house,  9  Bf.  ft  W.  600 ;  Brenner  v. 
of  A.  Hfid,  notwithstanding,  that  it  Herr,  8  Penn.  St.  106.  So  whether  a 
was  a  good  accord  and  satisfaction  of  note  or  hond  is  accepted  in  satisikction 
A's  cause  of  action  against  B.  So,  in  of  an  original  daim,  or  only  as  ooUal- 
Foster  v.  Trull,  12  Johns.  466,  it  was  eral  security,  is  for  the  jury.  Stone  v. 
hdd,  that  an  agreement  by  two,  having  Miller,  16  Penn.  St  460;  Ham  v.  Kiehl, 
each  an  action  for  false  imprisonment  88  Penn.  St.  147. 
pending  against  the  other,  to  discon-  (t)  Thus,  in  Jones  v,  Sawkins,  6  C. 
tinue  their  respective  actions,  and  an  B.  142,  in  an  action  of  debt  for  use  and 
actual  discontinuance  accordingly,  are  occupation  of  certain  rooms  and  apart- 
a  good  accord  and  satisfaction.  So,  an  ments  of  the  plaintiff,  the  defendant 
agreement  to  refer  mutual  causes  of  pleaded :  1st.  That  the  plaintiff  during 
action  to  arbitration,  and  a  perform-  the  demise,  and  before  the  commenoe- 
ance  of  the  agreement,  is  a  good  ac-  ment  of  the  suit,  took  the  defendant's 
cord  and  satisfaction  in  respect  of  such  goods  as  a  distress,  they  being  of  suffi- 
causes  of  action.  Williams  v.  The  cient  value  to  satiffy  the  rent  and  costs 
London  Commercial  Exchange  Co.  10  of  the  distress,  &c. ;  that  the  plaintifT 
Ezch  669,  29  Eng.  L.  ft  Eq.  429.  never  sold  the  goods,  but  retained  them 
[q)  Ernes  V,  Widdowson,  4  C.  ft  P.  until  Just  before  the  commencement  of 
161*  the  Bvd%,  when  he,  with  the  assent  of 
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The  accord  and  satisfiEkctioD  must  be  adyantageouB  to  the 
creditor,  (t)      He  must  receive  from    it    a  distinct   ben- 


the  defendant  received  and  accepted 
them,  and  still  retained  them  in  satis- 
faction, &c.  2.  That  after  the  accru- 
ing of  the  cau8es  of  action,  and  before 
the  commencement  of  tlie  suit,  the 
plaintiff  wrongfully  seized  the  defend- 
ant's goods,  being  of  value  more  than 
sufficient  to  satisfy  the  causes  of  ac- 
tion and  retained  them  for  an  unrea- 
sonable time,  namely,  &c.,  and  con- 
rerted  them ;  that  it  was,  before  the 
commencement  of  the  suit,  agreed  be- 
tween tlie  plaintiff  and  the  defendant, 
that,  for  the  termination  of  disputes 
between  them  concerning  the  causes 
of  action  in  the  declaration,  and  claims 
made  by  the  defendant  In  respect  to 
the  seizure  and  conversion,  such  de- 
mands and  rights  of  action  should  be 
mutually  relinquished ;  and  that  the 
plaintiff  should  retain  the  goods  as  a 
final  settlement  in  full  satisfaction  and 
discharge  of  the  said  causes  of  action ; 
and  that  the  plaintiff  accepted  and  re- 
ceived, and  still  retained  the  said  goods 
in  such  full  satisfaction  and  discharge. 
8d.  That  the  plaintiff  wrongfully  seized 
the  defendant's  goods  to  the  value  of 
all  the  monevs  in  the  declaration  men- 
tioned, and  detained  the  goods  for  an 
unreasonable  time,  and  converted  them, 
and  wrongfully  disturbed  the  defend- 
ant in  the  {)eaceable  possession  of  the 
rooms  ;  that  the  plaintiff  was  desirous 
of  regaining  possession  of  the  rooms ; 
that  after  the  accruing  of  the  causes 
of  action,  and  before  the  commence- 
ment of  the  suit,  it  was  agreed  be- 
tween the  plaintiff  and  the  defen<lant, 
that,  to  put  an  end  to  disputes  in  re- 
spect of  the  causes  of  action  in  that 
|iea  mentioned,  and  other  alleged 
causes  of  action  on  the  part  of  the  de- 
fendant, they  should  mutually  relin- 
quish their  claims;  that  the  plaintiff 
should  retain  the  goods  in  full  satisfac* 
tion  and  discharge  of  his  claim,  and 
that  the  defendant  should  relinquish  her 
right  to  and  give  up  possession  of  the 
rooms,  and  should  be  discharged  by 
plaintiff  from  all  claims ;  and  that  the 
defendant  accordingly  relinquished  her 
claims  to,  and  gave  up  possession  dur- 
ing the  tenancy,  and  the  plaintiff  re- 
sumed, and  still  retained  possession  of, 
the  rooms,  and  retained  the  goods  so 
seized,  in  satisfaction  and  discliarge  of 
the  causes  of  action.  Held^  that  the 
pleas  were  good  pleas  of  accord  and 
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satisfaction.  Hdd,  also,  that  the  rep- 
lications—which in  substance  alleg^ 
that  tlie  plaintiff  did  not  seize  or  detain 
anv  goods  of  the  defendant  of  sufficient 
value  to  satisfy  tlie  rents  and  costs,  or 
of  value  sufficient  for  a  full  satisfac- 
tion and  discharge  of  the  causes  of  ac- 
tion *-  were  bad,  as  raising  an  immate- 
rial issue. 

(0  Thus,  it  is  settled  that  a  mere  re- 
ceipt by  a  creditor  of  part  of  his  debt 
then  due,  is  not  a  good  defence  by  way 
of  accord  and  satisfaction,  to  an  action 
for  the  remainder,  although  the  creditor 
agreed  to  receive  it  in  full  satisfaction. 
See  anie,  pp.  619,  620,  and  notes.  And 
see  further,  Warren  o.  Skinner,  20  Conn. 
669.  an  excellent  case ;  Daniels  v.  Hatch, 

1  N.  J.  891 ;  Adams  v.  Tapling,  4  Mod. 
88;  Worthington  r.  Wtgley,  8  Bing. 
N.  C.  464 ;  Smith  v.  Bartholomew,  1 
Met.  276 ;  Mitchell  p.  Cragg,  10  M.  ft 
W.  867;  Greenwood  v.  Lidbetter,  12 
Price,  188;  Hinckley  o.  Arey,  27  Me. 
862 ;  Hardey  v,  Coe,  6  Gill,  189 ;  White 
V.  Jordan,  27  Me.  370 ;  Eve  v.  Moseley. 

2  Strobh.  208.  But  this  rule  applies 
only  when  the  claim  tlius  settled  is  • 
UquidaUd  and  undisputed  one.  I^ng- 
ridge  v,  DorviUe,  6  B.  &  Aid.  117 
Wilkinson  o.  Byers,  1  A.  &  E.  106 
Revnolds  v,  Pixihowe,  Cro.  Eliz.  429 
Atiee  o.  Backhouse,  8  M.  &  W.  651 
McDaniels  v.  Lapham,  21  Vt.  228 
Stockton  V.  ¥ny,  4  Gill,  406 ;  Palmer* 
ton  0.  Huxford,  4  Denio,  1C6 ;  Tuttle  v 
Tuttle,  12  Met.  561.  And  if  the  debtor 
give  his  negotiable  note  for  part  of  an 
undisputed  debt,  and  this  he  accepted 
in  fuU  satisfaction,  the  right  to  sue  for 
the  balance  is  gone.  See  ante,  p.  619, 
n.  (2).  Or  the  note  of  a  third  person. 
See  ante,  p.  619,  n.  (a) ;  Booth  v.  Smith. 
8  Wend.  66.  In  Bruce  v.  Bruce,  4 
Dana,  680,  the  defendant  pleaded  that 
the  plaintiff  had  agreed  to  accept  the 
promise  of  a  third  person,  in  full  satis- 
faction of  the  note  sued  on.  The  only 
evidence  in  support  of  the  plea  was  au 
indorsement  signed  by  the  third  party, 
and  in  these  words :  **  I  am  to  pay  the 
within  note ; "  and  a  credit  of  the  same 
date,  still  legible,  tliough  lines  had  been 
drawn  through  it,  for  a  sum  paid  by  the 
third  party.  Held,  that  this  was  no 
evidence  of  an  accord  and  satisfaction 
of  the  note   which  remained  in  the 

Slaintiff's  possession.    So  if  the  creditor 
erives  any  benefit  fW>m  the  part  psjr. 
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efit,  which  •  otherwise  he  would  not  have  had.  (u)  •  687 
Thus,  to  an  action  for  wrongfully  taking  cattle,  it  is  no 
plea  that  it  was  agreed  that  plaintiff  might  have  them  again ; 
for  tills  the  law  would  have  given  him ;  and  the  return  of 
the  cattle  is  not  a  satisfaction  for  the  injury  caused  by  the 
detention  of  them,  (v)  But  although  it  has  been  held,  that 
the  thing  given  in  satisfaction  must  have  a  distinct  value  at 
law^  and  therefore  the  release  of  equities  of  redemption  could 
not  be  a  satisfaction  for  want  of  such  value,  (w)  it  cannot 
be  doubted,  that  if  the  satisfaction  be  actual,  and  have  a  real 
value  in  fact,  either  at  law  or  in  equity,  it  would  be  held 
sufficient. 

It  is  held  that  a  creditor  who  agrees  to  receive  a  less  sum 
in  full  satisfaction  for  a  greater  debt,  and  who  receives  this 
sum  and  gives  a  receipt  in  full,  may  yet  sue  for  the  balance 
of  his  debt,  (wto)  But  if  the  promise  to  give  a  smaller  sum 
is  accompanied  by  additional  security,  here  is  a  consideration 
which  makes  valid  t}ie  promise  to  accept  this  sum  in  full,  (wx) 
And  so  would  any  other  consideration  for  the  payment. 

We  have  seen  that  a  promise,  without  execution,  is  no 
satisfaction,  unless  it  has  this  effect  by  express  agreement. 
And  on  the  same  principle,  if  the  promise  be  executed  liter- 
ally, or  in  form,  but  is  rendered  inoperative  or  worthless  to 
the  creditor  by  the  debtor's  act  or  omission,  this  has  no  effect 
as  an  accord  and  satisfaction,  (x) 

ment,  to  which  he  was  not  entitled,  and  plea  of  accord,  te.,  mi»t  show  that  the 

he  accepts  this  additional  benefit,  to-  plaintiff  received  somethins  ▼alnable. 

gether  with  the  part  payment,  as  a  full  bavis  v.  Noaks,  8  J.  J.  Marsh.  497 ; 

satisfaction,  this  is  a  good  discharge  of  Logan  «.  Austin,  1  Stew.  476. 
his  whole  claim.    Douglass  v.  White,  8        (w)  Preston  p.  Christmas,  2  Wils.  86. 
Bnrb.  Ch.  621;  Hincklej  v,  Arej,  27        {ww)  Harrinian    v,    Harriman,     12 

Me.  862.     As  if  part  is  paid  and  re-  Gray,  841 ;  Bunge  v.  Koop,  6  Rob.  1. 

ceiyed  in  full  satisfaction  before  the  But  see  Pepper  v.  Aiken,  2  Bush,  251. 
whole  is  due.   Brooks  v.  White,  2  Met.        (tor)  Keelo*  v.  Salisbury,  88  N.  T. 

288 ;  Goodnow  «;.  Smith,  18  Pick.  414 ;  648. 

Smith  V,  Brown,  8  Hawks,  680.  And  {x)  Thos,  in  Turner  «.  Browne,  8  C. 
if  the  creditor  receives  anj  specific  B.  167,  in  debt  for  money  had  and  re- 
property,  either  from  the  debtor  or  a  oeived,  &c.,  the  defendant  pleaded,  that 
thira  person,  in  AiU  satisfiustion,  this  is  after  the  accruing  of  the  debts  and 
a  good  discharge  whateyer  be  the  value  causes  of  action,  the  defendant  executed 
of  the  thing  thus  received,  there  being  a  deed,  securing  to  the  plaintiff  a  cer- 
no  fraud.  Reed  v,  Bartlett,  19  Pick,  tain  annuity ;  and  that  the  plaintiff 
278 ;  Blinn  v.  Chester,  6  Day,  860.  And  then  aooepted  and  received  the  same 
see  ante,  p.  619,  n.  (s).  of  and  from  the  defendant  in  fhll  satis- 
iu)  See  preceding  note.  faction  and  discharge  of  all  the  said 
h)  Keeler  v.  Neal,  2  Watl^  424.    A  several  debts  and  causes  of  action.  The 
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*  688  *  If  the  accord  and  satisfaction  be  made  bj  a  third 
party,  and  is  accepted  as  satisfaction,  it  would  seem  to 
be  su£Gicient,  if  the  actusd  debtor  consent  to  look  upon  it  as 
such,  (y) 

At  least  this  must  be  the  case  where  the  debtor  and  the 
stranger  are  principal  and  agent,  or  the  transaction  is  such 
that  the  debtor  may  make  it  the  act  of  the  stranger  as  hi» 
agent,  by  his  subsequent  adoption  and  ratification. 

An  accord  and  satisfaction  made  hefore  breach  of  covenant 
or  contract,  is  not  a  bar  to  an  action  for  a  subsequent 
breach,  {z) 

SECTION  V. 

OF  ABBITBAMENT  AlO)  AWABD. 

•Somewhat  analogous  to  the  defence  of  accord  and  satisfac- 
tion, is  that  of  arbitrament  and  award.  By  the  first  the 
parties  have  agreed  as  to  what  shall  be  done  by  one  to  satisfy 
the  claim  of  the  other.  By  the  second  they  have  agreed  to 
submit  this  question  to  third  persons,  (a) 

plaintifT  replied,  that  no  memorial  of  tatisfkction,  in  an  action  against  him 

the  annuity  deed  was  enrolled  pursuant  on  the  bond.     Coles  p.  Soulsbj,  21 

to  the  statute ;  that  the  annuity  being  Cal.  47. 

in  arrear,  the  plaintiff  brought  an  ac-        {\jD  Booth  v.  Smith,  8  Wend.  66; 

tion  to  recover  the  amount  of  the  ar-  Webster  o.  Wjser,  1  Stew.  184. 
rears ;  that  the  defendant  pleaded  in        {z)  And  it  is  immaterial  whether  the 

bar  of  that  action  the  non-enrolment  covenant  is  to  pay  at  a  time  certain,  or 

of  the  memorial,  and  that  thereupon  upon  a  contingency.   Healey  v.  Spenoe, 

the  plaintiff  elected  and  agreed  that  8  £xch.  668,  20  Eng.  L  &  £q.  476; 

the  indenture  should  be  null  and  void.  Mayor  of  Berwick  v.  Oswald,  1  Ellis  & 

as  pleaded  by  the  defendant,  and  dis-  B.  296,  16  Eng.  L.  &  Eq.  286 ;  Snow 

continued  the  action.     Hdd^  a  good  v.  Franklin,  1  Lutw.   858;    Alden    v. 

answer  to  the   plea,  inasmuch  as  it  Blague,  Oo.  Jac.  99 ;  Neal  v.  Sheffield, 

showed  that  the  accord  and  satisfaction  id.  264 ;   Kaye  o.  Waghorne,  I  Taunt, 

thereby  set   up,  had    been   rendered  428 ;  Smith  v.  Brown,  8  Hawks,  680 ; 

nugatory  and  unavailing  by  the  act  of  Harper  v,  Hampton,  1  Harris  &  J.  678. 

the  defendant  himself.    Upon  the  same  .  (a)  The  submission  is,  in  fact,  a  con- 

principle  it  was  hdd  in  Hall  v,  SmaU-  tracts  —  a  contract  to  refer  the  subject 

wood,  Peake's  Add.  Gas.  18,  that  if  a  in  dispute  to  others,  and  to  be  bound 

bill  of  sale  of  goods  is  given  in  satis&c-  by  their  award.    And  the  submission 

tion  of  a  bond  debt,  and  it  is  afterwards  itself  implies  an  agreement  to  abide  the 

discovered  that  the  obligor  had  previ-  result,  although  no  such  agreement  be 

ously  committed  an  act  of  bankruptcy,  txprtntd,    Stewart  v.  Cass,  16  Vt.  668 ; 

the  obligee  may  abandon  the  bill  of  Valentine  o.  Valentine,  2  Barb.   Ch. 

sale  and  sue  out  a  commission  against  430.    And  a  submission  is  valid  and 

the  obligor;   and  a  co«obligor  cannot  binding,  although  there  is  no  agree- 

plead  the  bill  of  sale  as  an  accord  and  ment  that  judgment  may  be  entorpd 
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This  agreement  may  be  made  bj  the  parties  directly,  or 
through  their  agency ;  and  the  authority  to  make  this  agree- 
ment may  be  express  or  implied.  The  authority  of  an  agent 
to  submit  the  claims  of  his  principal  to  arbitration,  has  been 
much  considered.  No  general  authority  to  collect 
claims,  or  even  to  *  compromise  them,  carries  with  it  *  689 
the  power  to  submit  them  to  arbitration,  (5)  unless  the 
power  arises  from  a  general  usage,  or  is  given  by  a  rule  of 
court.  ((?)  But  an  attorney-at-law  has  this  power  by  his 
office,  (<2)  limited,  as  some  courts  hold,  to  claims  already  put 
in  suit,  (e)  No  officer  of  the  United  States  has  authority, 
by  virtue  of  his  office,  to  enter  into  a  submission  on  their 
behalf,  which  shall  be  binding  on  them.  (/) 

A  submission,  if  it  be  not  binding  on  both  parties,  is  void  ; 
and  therefore  it  is  so,  if  it  binds  either  to  do  that  which  he 
has  no  legal  power  to  do.  (Jf ) 

The  first  essential  of  an  award,  without  which  it  has  no 
force  whatever,  is,  that  it  be  conformable  to  the  terms  of  the 
submission,  (jg)  The  authority  given  to  the  arbitrators  should 
not  be  exceeded,  and  the  precise  question  submitted  to  them, 
and  neither  more  nor  less,  should  be  answered.  Neither  can 
the  award  affect  strangers ;  and  if  one  part  of  it  is  that  a 
stranger  shall  do  some  act,  it  is  nqt  only  of  no  force  as  to  the 
stranger,  but  of  no  force  as  to  the  parties,  if  this  unauthor- 
ized part  of  the  award  cannot  be  severed  from  the  rest.  (K) 

on  the  award.    Howard  v.  Sexton,  4  stitnte  another  agreement  for  the  one 

Comst.  167.  actually  made  by  the  parties.    How- 

(6)  Alexandria  Canal  Co.  v.  Swann,  ard  v,  Edgell,  17  Vt.  9. 

6  How.  88.  (h)  1  Rol.  Abr.  tit.  Arbitrament  (£) 

(c)  Buckland  v.  Conwaj,  16  Maw.  An  award  directing  a  qui  tam  action  to 
896 ;  Henley  v.  Soper,  8  B.  &  C.  16.  cease,  is   therefore   bad.     Philips    v. 

(d)  Fihner  p.  Delber,  8  Taunt.  486;  Knightlej,  2  Stra.  908.  So  an  award 
Wilson  V,  Young,  9  Barr,  101 ;  Holker  that  a  stranger  to  the  submission  should 
V.  Parker,  7  Cranch,  486 ;  Talbot  v.  give  bond  as  a  security,  for  the  perform- 
M'Gee,  4  T.  B.  Mon.  877.  ance  of  the  award ;  or  that  one  party's 

(e)  Jenkins  v.  Gillespie,  10  Smedes  wife  and  ton  should  join  in  a  convey- 
&  M.  81 ;  Scarborough  v.  Reynolds,  12  ance,  is  invalid.  Com.  Dig.  Arbtt. 
Ala.  252.  (B-   1);    Pits  v,  Wordal,  Godb.   165, 

(/)  United  States  v.  Ames,  1  Woodb.  Eeilwey,  48  a,  pi.  10.    And  see  Brazil 

&  M.  76.  V,  Isham,  1  £.  D.  Smith.  487.    So,  that 

(ff)  Yeamans  o.  Teamans,  99  Mass.  an  action  by  one  party  and  his  wife, 

68o.  against  the  other  Mrty  should  be  &m- 

(a)  1  Roll.  Abr.  tit.  Arbitrament  (E) ;  continued:   Com.  Dig.  Arbit  (D.  4); 

Hide  p.  Petit,  1  Ch.  Cas.  185 ;   Solo-  that  the  aervant  of  one  party  should  pay 

mons    V.    M'Kinstry,    18   Johns.    27.  acertain  sum :  Dndley  v.  Mallery,citM 

.  Neither  arbitrators  nor  courts  can  sub-  in  Norwich  v.  Norwich,  8  Leon.  62$  or 
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But  if  both  the  parties  to  the  submission  are  bound  to  pay  a 
certain  debt  to  a  stranger,  an  award  that  one  of  them  should 
pay  is  valid  as  to  them.  (AA)  Nor  can  it  require  that  one  of 
the  parties  should  make  a  payment  or  do  any  similar 
*  690  act  to  a  stranger,  (i)  *  But  if  the  stranger  is  men- 
tioned in  an  award  only  as  agent  of  one  of  the  parties, 
which  he  actually  is,  or  as  trustee,  or  as  in  any  way  paying 
for,  or  receiving  for  one  of  the  parties,  this  does  not  inval- 
idate the  award.  (/)  And  in  favor  of  awards,  it  has  been 
said  that  this  will  be  supposed,  where  the  contrary  is  not  in- 
dicated. (A:) 

If  the  award  embrace  matters  not  included  in  the  submis- 
sion it  is  fatal.  (I)    Thus  if  a  question  of  title  be  submitted, 

in  award  that  one  party  fhould  becor^  v.  Mallery,  cited  In  Norwich  v.  Kor- 

bound  with  suniies  for  the  perform-  wich,  S  Leou.  62  *  Bird  v.  Bird,  Salk. 

ance  of  any  particular  act :  Oldfield  v.  74 :   Bedam  v.  ClerkMO,  Ld.   Raym. 

Wilmers,  1  Leon,  140;  Coke  v.  Whor-  128;  Snook  9.  Hellyer,  2  Chitty,  48; 

wood,  2  Lev.  0 ;  that  the  party  and  one  Gale  v,  Mottram,  W.  Kel.  127 ;  Lynch 

loAo  Aa<f  6ec0ni«  surety  in  the  submission  v.  Ciemence,  I  Lutw.  671;  Maoon  v. 

bond,  should  pay  the  sum  awarded :  Crump,  1  Call,  600 ;  Inh.  of  Boston  v. 

Kichards  v,  Brockenbrough,  1   Band.  Brazer,  11  Mass.  447 ;  Beckett  v.  Tay 

449.    And  an  award  against  one  com-  lor,  1  Mod.  9»  2  Keb.  646 ;  Bradgay  v. 

pany  will  not  bind  another  company,  Clyston,  Cro.  Car.  641. 
consisting  in  part  of  the  same  persons.        {k)  Bird  v.  Bird,  1  Salk.  74.    But  see 

Kratzer   v.  Lyon,    6    Penn.  St.  274.  Wood  v.  Adeock,  7  Exch.  468,  9  £ng. 

Strangers  to  the  submission  may  in  L.  &  Kq.  624,  that  the  onus  of  showing 

some  instances  be  bound  by  silently  that  a  payment  to  the  third  person  is 

acquiescing  in  an  award.    Govett  v.  for  the  benefit  of  a  party  to  the  submis- 

Richmond,    7    Simons,    1.    And    see  sion,  lies  on  the  party  seeking  to  en- 

Uumphreys  v.  Gardner,  11  Johns.  61 ;  force    the    award.      And    see    In   ns 

Downs  V.  Cooper,  2  Q.  B.  266.    An  Mackay,  2  A.  &  £.  866 ;  Snook  v.  HeU- 

award  that  one  party  shall  cause  a  yer,  2  Chitty,  48. 
stranger  to  do  a  certain  act,  as  to  de-        (/)    Brown    v,    Sayage,    Cas.  tem. 

lirer  possession  of  land,  is  void.    Mar-  Finch,  486 ;  Warren  v.  Oreen,  id.  141 ; 

tin  o.   Williams,   18  Johns.  264.    Or  Lynch   v.    Clemence,    1    Lutw.  671 ; 

that  one  party  should  erect  a  stile  and  Waters  v.  Bridge,  Cro.  Jac    689 ;  Hill 

bridge  on  the  premises  of  a  stranger,  v.    Thorn,    2  Mod.    809;    Doyley   v. 

Turner  v.  Swainson,  1  M.  &  W.  672.  Burton,  Ld.  Raym.  688 ;    Bonner  v» 

But  an  award  directing  one  party  an(/  Liddell,  1  Brod.  &  B.  80;  Culver  r. 

oUien  to  convey  certain  premises  to  the  Ashley,  17  Pick.  M.    In  this  last  case 

other,  or  that  he  alone  should  pay  a  all  demands  between  the  parties  were 

certain  sum  in  money,  is  not  inyalid  as  submitted  to  arbitration,  and  the  arbi- 

to  the  last  part.    Thornton  v,  Carson,  trators  were  authorized,  in  case  they 

7  Cranch,  596.    And   the  award  will  should  find  the  plaintiff  indebted  to  the 

be  binding  if  that  which  relates  to  a  defendant,  to  estimate  the  value  of  cer- 

third  party  is  separable.    Sears  v.  Yin-  tain  chattels  of  the  plaintiff,  and  the 

cent,  8  Allen,  607.  defendant  was  to  take  them  in  part 

(AA)  Lamphire  v.  Cowan,  89  Vt.  420.  payment.    The  arbitrators  found  the 

(t)  Breton  v.  Prat,  Cro.  Eliz.  768;  plaintiff  indebted  to  a  less  amount  than 

1  Roll.  Abr.  tit.  Arbitrament  (B),  pi.  7 ;  the  value  of  the  chattels ;  but,  instead 

Adams  v.  Statham,  2  Lev.  2!^ ;  In  re  of  appraising  so  much    only  of   the 

Laing  and  Todd,  18  C.  B.  276,  24  Eng.  chattels  as  would  pay  the  debt,  they 

L.  &  Eq.  849.  awarded  that  the  defendant  should  take 

{j)  Com.  Dig.  Atb.  (E.  7) ;  Dadley  them  and  pay  the  pUuntiff  in  money  the 
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the  arbitrators  cannot  award  a  pnrchase  and  sale  of  the 
properly.  (U)  But  if  ^^  all  issues  in  the  case  "  are  referred, 
the  arbitrator  need  not  report  specifically  on  all,  as  it  is 
enoij^h  if  he  hears  all,  and  reports  the  sum  finally  due.  (Im) 
If,  however,  the  portion  of  the  award  which  exceeds  the  sub- 
mission can  be  separated  from  the  rest  without  affecting  the 
merits  of  the  award,  it  may  be  rejected  as  surplusage,  and 
the  rest  will  stand ;  otherwise  the  whole  is  void,  (m) 
If  *  the  submission  specify  the  particulars  to  which  *  691 
it  refers,  or  if,  after  general  words,  it  make  specific 
exceptions,  its  words  must  be  strictly  followed,  (n)  But  if 
these  words  are  very  general,  they  will  be  construed  liber- 
ally, but  yet  without  extending  them  beyond  their  fair  mean- 
^S'  (^)     ^^  ^^^  other  hand,  all  questions  submitted  must 

ezoesa  of  their  yalae  beyond  the  amount  longh  v,  Myers,  Hardin.  197 ;  McDaniell 

of  the  debt    Held,  that  the  arbitrators  v.  Bell,  8  Hayes,  258 ;  Culver  v.  Ashley, 

had  exceeded  their  authorityi  and  that  19  FicJc.  8U0 ;  Frothingham  v.  Haley, 

the   award    was    inralid.     See    also  8  Mass.  70;  Cairnes  v.  Bleecker,   12 

Shearer  v.  Handy,  22  Pick.  417;  In  re  Johns.  800.    And  the  party  in  whose 

WiUiams,  4  Denio,  194 ;  Thrasher  v,  favor  an  award  is  made,  cannot  object 

Haynes.  2  N.  H.  429 ;  Pratt  v.  Hackett,  that  a  certain  particular  found  for  him 

6  Johns.  14.  was  not  authorized  by  the  submission. 

(U)  Robinson  v.  Moore,  17  K.  H.  479.  Galvin  v.  Thompson,  18  Me.  867.    A 

See  also  Brown  v.  Evans,  6  Allen,  888.  fortiori,  third  persons  cannot  impeach  an 

J7m)  Heckers  v.  Fowler,  2  Wallace,  award  because  it  does  not  follow  the 

128.  submission,  if  the  parties  themselves  do 

(m)  Taylor  v,  Nicolson,  1  Hen.  &  not  object.     Penniman  v.  l^atchin,  6 

Mun.  67 ;  Richards  v.  Brockenbrough,  Vt.  82§. 

1  Rand.  449;  McBride  v.  Hagan,  1  (n)  Scott  v.  Barnes,  7  Penn.  St.  184. 
Wend.  826 ;  Clement  v,  Durgin,  1  (o)  Munro  v,  Alaire,  2  Caines,  820. 
Greenl.  800 ;  Philbrick  v,  Preble,  18  A  submission  of  cdi  demands  extends  to 
Me.  266 ;  Banks  v.  Adams,  28  id.  259 ;  real  as  well  as  personal  property. 
Lyle9.Rodger8,5  Wheat.  894;  Walker  Byers  o.  Van  Deusen,  6  Wend.  268. 
V.  Merrill,  18  Me.  178 ;  Gordon  v.  A  submission  of  "  all  business  of  what- 
Tocker,  6  Greenl.  247 ;  Pope  v.  Brett,  ever  kind   in    dispute    between    the 

2  Saund.  298,  and  note  1 ;  Addison  v.  parties,"  includes  a  prosecution  for  an 
Gray,  2  Wilson,  298;  Cromwell  v.  assault  and  battery,  pending.  Noble 
Owings,  6  Harris  &  J.  10;  Martin  v.  Peebles,  18  S.  &  R.  819.  A  submis- 
V.  Wuliams,  18  Johns.  264;  Cox  v.  sion  of  "  all  causes  of  action,"  includes 
JM»er,  2  Cowen.  688 ;  Gomes  v.  Garr,  a  charge  of  fraud  in  a  sale  of  certain 
6  Wend.  588,  9  id.  649 ;  Brown  v.  War-  property.  ]>e  Long  v.  Stanton,  9 
nock,  5  Dana,  492.  For  it  is  well  set-  Johns.  88.  But  a  submission  of  **  all 
tied,  that  an  award  may  be  good  in  unsettled  accounts  "  does  not  authorise 
part,  and  bad  in  part.  Rixford  v.  Nye,  an  award  dividing  all  the  perscoal 
20  y t.  182 ;  Fox  v.  Smith,  2  Wilson,  property  owned  in  common  by  the  two 
267 ;  Addison  v.  Gray,  id.  298 ;  Leo-  parties,  and  that  each  should  pay  one- 
minster  o.  Fitchburg  R.  R.  Co.  7  Allen,  half  the  debts  contracted  by  either,  and 
88;  Griffin  v,  Hadley,  8  Jones,  L.  82.  that  one  should  pay  the  other  9260. 
The  objection  that  the  award  does  not  Shearer  v.  Handy,  2S  Pick.  417.  Under 
follow  the  submission  is  one  that  may  a  submission  of  all  demands,  prospoo- 
be  waived  by  the  parties,  and  their  tive  damages  on  a  bond  of  indemnity 
promise  to  abide  by  it,  or  other  acqni-  then  outstanding,  may  be  taken  into 
osoenoe,  may  render  it  valid*    H'Cul-  consideration.    Cheshire  Bank  c,  Bolh 
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be  decided,  unless  the  submiasion  provides  otherwise  ;(p) 
and  either  party  may  object  to  an  award  that  it  omits  the 
decision  of  some  question  submitted ;  but  the  objection  is 
invalid  if  it  be  shown  that  the  party  objecting  himself  with- 
held that  question  from  the  arbitrat.or8.(9)  Nor  is  it  neces- 
sary that  the  award  embrace  all  the  topics  which  might  be 
considered  within  the  terms  of  a  general  submission.  It  is 
enough  if  it  pass  upon  those  questions  brought  before  l^e 
arbitrators,  and  they  are  so  far  distinct  and  independent  that 
the  omission  of  others  leaves  no  uncertainty  in  the  award,  (r) 
The  testimony  of  arbitrators  is  admissible,  to  show  whether 
a  certain  claim  was  included  in  their  award,  (rr) 

*  692  *  If  the  award  does  not  embrace  all  of  the  matters 

within  the  submission  which  were  brought  to  the  no- 
tice of  the  arbitrators,  it  is  altogether  void,  (a)    If  no  par- 

mson,  2  N.  H.  126.    In  Thoreau  v.  Harris  «.  Wilton,  1  Wend.  611 ;  Eil* 

Palliet,  5  Allen,  864,  it  was  held,  that  burn  v.  Kilbum,  18  M.  &  W.  671. 

under  a  submission  of  an  action  to  an  (g)  Page  v.  Foster,  7  N.  H.  892.  And 

arbitrator,  with  an  agreement  that  he  see  Smith  v,  Johnson.  16  East,  218; 

mtiy  pass  upon  all  guettionB  of  ooais,  an  Metcalf  v.  Ires,  Cas.  tenip.  Hard.  860. 

award  fixing  the  amount  of  costs  in  Under  a  sfoled  submission,  the  partiee 

gross,  is  prima  facie  valid.  cannot,  at  the  hearing,  by  a  panx  agree 

{p)  Browne  v.  Meyerell,  Dyer,  216  6;  ment,  withdnw  one  item  embraced  in 

Cockson  V.  Ogle,  1  Lutw.  660 ;  Free-  the  submission.    Howard  v.  Cooper,  1 

man  v.  Baspoule,    2  Brownl.    &    G.  Hill,  44. 

809 ;  Beail  v,  Newbury,  1  Lev.  189 ;  (r)  McNear  v.  Bailey,  18  Me.  261 ; 
Winter  v.  Munton,  2  J.  B.  Moore,  729 :  Pinkerton  v.  Caslon,  2  B.  &  Aid.  704; 
Richards  0.  Drinker,  1  Halst.  807 ;  Jack-  Garland  v.  Noble,  1  J.  B.  Moore,  187 ; 
SOD  17.  Ambler,  14  Johns.  96 ;  Wright  v.  Biggs  v.  Hansel,  16  C.  B.  662.  Arbi- 
Wright,  6  Co  wen,  197.  If,  however,  trators  are  presumed  to  have  acted 
after  the  making  of  the  submission,  upon  all  matters  submitted,  until  the 
some  portion  of  the  claims  erobraoed  in  contrary  is  shown.  Parsons  v.  Aldrich, 
it  be  withdrawn  from  the  consideration  6  N.  H.  264 ;  Emery  o.  Hitchcock,  12 
of  the  arbitrators,  by  an  agreement  of  Wend.  166.  But  see  King  v.  Bowen, 
the  parties,  and  an  award  be  published,  8  M.  &  W.  626. 
with  their  assent,  embracing  only  Uie  (rr)  Hale  o.  Hnse,  10  Gray,  99. 
remaining  claims,  such  an  award  wiU  (s)  In  Houston  v.  Pollard,  9  Met 
be  valid.  Vamey  v.  Brewster,  14  N.  164,  by  an  agreement  of  submission  to 
H.  49.  If  the  award  does  not,  in  terms,  arbitration,  the  arbitrators  were  to  de- 
decide  all  the  matters  submitted,  yet  if  termine  between  A  and  B,  1st,  wliether 
the  thing  awarded,  necessarily  includes  A  had  finished  a  certain  dwellinr-house 
all  other  things  and  matters  mentioned  according  to  his  oontract  with  B ;  and 
in  the  submission,  this  is  sufficient  what,  if  any  thing,  remained  to  be  done 
Smith  V.  Demarest,  8  Halst  196 ;  Sohier  upon  the  house  by  A ;  and  how  much, 
p.  Easterbrook,  6  Allen,  811.  The  if  any  thing,  remained  to  be  paid  by  B 
omission  of  some  items  must  deariy  to  A ;  and  what  damage,  if  any,  should 
appear.  M'Kinstry  v.  Solomons,  2  be  deducted  and  allowed  to  B  for  the 
Johns.  67, 18  id.  27 ;  Kleine  v.  Catara,  failure  of  A  to  perform  the  agreement 
2  Gallis.  61 ;  Karthaus  v.  Ferrer,  1  Pet  to  build  the  house.  2d.  To  determine 
222.  See  further  Winter  v.  White»  8  and  decide  what  amount,  if  any,  re*- 
J«  B.  Moore,  674,  1  Brod.  &  B.  860 ;  mained  to  be  advanced  by  B  to  A ;  and 
Athelston    v.   Moon,    Comyns,   647;  what  remained  tobe  done,  if  any  thiag 
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tiaUty  or  corruption  be  aUeged,  and  the  award  h  on  its 
face  UBobjectionablef  eyidence  will  not  be  receiyed  to  show 
that  a  claim  was  considered  which  afforded  no  legal  ground 
for  damages.  («a) 

In  the  next  place  an  award  must  be  certain;  that  is,  it 
must  be  so  expressed  that  no  reasonable  doubt  can  be  enter- 
tained as  to  the  meaning  of  the  arbitrators,  the  effect  of  the 
award,  or  the  rights  and  duties  of  the  parties  under 
it.  (t)    For  the  yery  *  purpose  of  the  submission,  and  *  693 

by  A,  upon  a  certain  other  dwellingf*  ping  v.  Smith,  2  8tra.  1024 ;  Duport  o. 

bouse,    to   finish   it,  oonformably  to  Wildgoose,  2  Bulstr.  260;  Bamet  v, 

another  contract  between  him  and  B.  Gilson,  8  S.  &  R.  840.    But  see  Peck 

And  the  parties  agreed  to  do  and  per-  p.  Walcelj,  2  McCord,  279,  where  an 

form  to  each  other  whatever  might  be  award  to  give  "  sufficient  indemnity  " 

ordered  by  the  arbitrators  to  be  done  was  hdd  not  uncertain,  these  words 

by  them  respectively.    The  arbitrators  being  construed  to  mean,  the  defend- 

awarded  that  B  should  pay  a  certain  ant's  own  personal  obligation.    So  to 

sum  to  A,  in  fulfilment  of  the  contract  convey  the  right  of  one  party  to  aaid 

for  building  the  first-mentioned  house ;  farm,  where  no  farm  had  been  men- 

and  that  another  certain  sum  remained  tioned  :  Brown  o.  Hankerson,  8  Cowen, 

to  be  advanced  by  B  to  A,  in  f\ilfllment  70 ;  or  that  one  party  should  pay  jC6, 

of  the  contract  for  building  the  other  and  other  BtniMtkinffss  Rudston  v.  lates, 

house.    Heldf  that  the  arbitrators  had  March,  144 ;  or  as  much  as  should  be 

not  decided  all  the  matters  submitted  due  in  conscience :  Watson  v.  Watson, 

to  them,  and    that  their  award  was  Styles,  28 ;  or  as  much  as  certain  land 

therefore  bad.     See  also  In  rs  Rider  should  be  worth :    Titus  v.  Perkins, 

and  Fisher,  8  Bing.  N.  C.  874,  where.  Skinner,  248 ;  or  as  much  as  a  quarter 

in  a  dispute  upon  a  building  contract,  of  malt  should  be  worth :  Hurst «.  Bam- 

arbitrators  were  to  award  on  alleged  bridge,  1  Roll.  Abr.  tit.  Arb.  (Q.)pl.  7; 

deflects  in  the  building,  on  claims  for  that  one  party  should  give  up  a  certain 

extra  work,  and  deductions  for  omis-  obligation,  dated  of  a  given  date,  but  not 

sions ;  and  to  ascertain  what  balance,  otherwise  identifying  it .  Sheppard  v. 

if  any,  might  be  due  to  the  builder.  Stites,  2  Halst.  90.    And  see  McKeen 

An  award,  ordering  a  gross  sum  to  be  v,  Allen,  2  Harrison,  606 ;    Bedam  v. 

paid  to  the  builder,  without  any  ded-  Clerkson,  Ld.  Raym.  124.    Or  to  give 

sion  on  the  alleged  defects,  was  held  ilL  up  "  tevmd  books."    Cockson  v.  Ogle, 

{ta)  Rundale  v.  La  Fleur,  6  Allen,  1  Lutw.  6o0.     Or  an  award  of  three- 

480.  fourtlis  of  the  whole   land  purchased 

{t)   Hawkins  v.  Coldough,  1  Burr,  of  C.  P.,  to  be  taken  off-  the  upper  part 

274;    Schuyler   v.  Van  Der  Veer.  2  of  said  land.    Duncan  v,  Duncan,  1 

Cjuiies,  286,  an  excellent  case  on  Uiis  Ired.  466.    CmUra^  of  an  award  that 

subject.    And  it  is  not  sufficient  merely  one  P^rtv  should  convey  to  the  other 

that  t^e  parties  and  the  arbitrators  ooriM  all  the  hinds  he  held  by  a   certain 

nnderstand  it.    The  award  should  be  deed  from  A.    Whitcomb  p.  Preston, 

in  terms  so  clear  and  intelligible  that  18  Vt  68.     See  other   instances  in 

every  one  who  reads  it  may  compre-  Clark  r.  Burt,  4  Cush.  896 ;  Calvert 

bend  it.    GraU  v.  Qrats,  4  Rawie,  411.  v.  Carter,  6  Md.  186 ;  Thomas  p.  Molier, 

A  few  instances  of  a  fatal  uncertainty  8    Ohio,    266;    Waite   v.    Barry,    12 

in  awards  are  given  below.    Thus,  an  Wend.  877 ;  Young  v.  Reuben,  1  Dali. 

awftfd  directing  one  party  to  give  a  119;  Hazen  v.  Addis,  2  Green,  888; 

bond,  without   saying  in  what  sum.  Hoporaft  v.  Hickman,  2  Simons  &  S. 

Samon's  case,  6  Rep.  77.     And  see  180 ;  Walsh  v.  Gillmor,  8  Harris  &  J. 

Bacon  v.  Dubarry,  1  Ld.  Raym.  246.  888;  Lyle  v.  Rodgers,  6  Wheat.  894; 

To  give  "  good  security "  for  a  certain  Stonehewer  v.    Farrar,    9  Jur.    208; 

sum,    without   saying   what  security.  Kendal  v.  Symonds,  Exch.  1866,  80 

Jackson  v.   De  Long,  9   Johns.   48 ;  £ng.  L.  &  Eq.  662 ;  Parker  p.  £g(^e« 

Tbiane  v.  Bigby,  Cro.  Jac  814 ;  Tip-  toii,6  BUudtf.  128;  McDonald  p.  Bacon, 
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the  end  for  which  the  law  favors  arbitratLon,  is  the 

*  694  final  settlement  of  all  questions  and  disputes ;  *  and 

8  Scam.  428 ;  Callahan  o.  M' Alexander,  Bac.  Abr.  Arbitrament  and  Award,  E. 

1  Ala.   866  ;    Williams    v.   Wilson,  9  2.    And  although  an  award  may  be 

Kxch.  90.    In  Lincobi  v.  Whittenton  good  in  part,  and  in  part  void,  yet  this 

Mills,  12  Met.  81,  an  oral  agreement  rule  applies  only  to  awards  in  which 

was  made  by  L.,  a  land-owner,  and  the  the  parts  of  the  award  are  distinct 

owners  of  mills,  who  (lowed  his  lands,  and  independent  of  each  other.    So  an 

to  submit  to  referees  the  question,  what  award  may  be  conditional ;  but  if  the 

damages  lie  should  receive.    The  re-  condition  leads  to  a  new  controversy, 

ferees  made  a  written  award,  "  that  the  award  is  void.    According  to  these 

the  Taunton  Manufacturing  Company,  principles,  we  are  of  opinion  that  the 

and  the  owners  of  mills  or  their  assigns,  award  in  question    is  void,  as  being 

shall  pay  to  L."  a  certain  sum  annually,  vague  and  uncertain,  and  not  final  as 

"  so  long  as  said  company  and  othen  to  the  matter  sabmitted  to  the  arbitra- 

keep  up  their  dam,  and  flow  as,  hereto-  tors.    The  award  is  sufficiently  certain 

fore ;  with  the  understanding  and  agree-  as  to  the  actual  payment  to  be  made 

ment,  that  if  said  company  and  others  by  the  owners  of  the  reservoir  dam  to 

shall  discontinue  their  dam,  the  said  the  complainant;   but  it  is  expressly 

L.,  his  heirs  or  assigns,  shall  be  en-  on  the  understanding  and  agreement, 

titled  to  such  damages  as  it  appears  that  if  the  Taunton    Manufacturing 

his  land  sustains  in  consequence  of  Company  and  others  shall  discontinue 

former  flowing,  until  they  arrive  at  said  dam,  the  complainant,  his  heirs 

their  primitive  goodness."    The  words  and  assigns,  'shall  be  entitled  to  said 

"accepted  and  agreed  to"  were  written  damage  as  it  appears  his  lands  sus- 

on  the  award,  and  signed  by  L.,  and  by  tained  in  consequence  of  former  flow- 

"C.  H.  by  authority  of  the  flowers/'  ing,  until  they  shall  arrive  at  their 

and  L.  was  paid,  for  several  years,  the  primitive   goodness.'    It  is  clear,  we 

amount  mentioned  in  the  award  ;  but  think,  by  the  part  of  the  award,  that  it 

it  did  not  appear  by  whom  the  pay-  is  not  final  and  certain  between  the 

ment  was  made.    C.  R.  was  not,  at  parties ;    but    that    the   matter   sub- 

the  time  of  his  accepting  the  award,  mitted  is  left  open  to  a  future  contro- 

the  agent  of  the  Taunton  Manufactur-  versy  on  the  contingency  of  tlie  dis- 

ing  Company,  nor  appointed  by  them  continuance  of   the  dam."    See  also 

for  that  purpose.    The  said  company  Fletcher   v,    Webster,  5   Allen,^  666, 

afterwards  ceased  to  do  business,  and  where  it  is  hdd,  that  an  award  ii  not 

their  mills  passed  to  other  owners,  who  valid  which  provides  for  the  payment 

continued  to  flow  L.'s  lands,  but  re-  by  one  of  the  parties  to  the  submission 

fused  to  pay  the  full  amount  of  damages  of  a  certain  sum,  after  making  deduc- 

awarded  by  the  referees,  and  ofiered  tions  therefrom  of  sums  which  are  not 

him  a  less  amount.    L.  refused  to  re-  fixed  by  or  capable  of  being  asoer* 

oeive  the  amount  so  offered,  and  filed  a  tained  from  the  award.    In  Johnson  v. 

complaint,  in  common  form,  under  the  Latham,  1  Prac.  Rep.  848,  4  Eng.  L. 

Rev.  Stat.  c.  116,  praying  for  « jury  to  &  Eq.  203,  an  arbitrator  had  to  decide 

estimate  the  damages  caused  by  flow*  upon  the  depth  at  which  the  defendant 

ing  his  lands.    Held,  that  the  award  was  entitled  to    keep   a  weir  wliich 

was  void,  because  it  was  neither  cer-  penned  back  the  water  of  a  river,  so 

tain  nor  final ;  that  if  the  award  had  as  to  interfere  with  the  plaintiff*s  niill 

been  valid,  it  would  not. have  bound  higher  up  the  stream, and  to  determine 

the  respondents,  on  the  facts  of  the  all  manner  of  rights  of  water  between 

case;  and  that  L.  was  entitled  to  pro-  the  parties.    The  arbitrator  awarded 

oeed  on  his  complaint.    And  Wilde,  J.,  that    the   defendant  was   entitled   to 

said  :  "  This  case  turns  on  the  question  maintain  his  weir  to    the  depth    of 

whether  the  award  of  arbitrators,  relied  fourteen    inches,  and  no  more ;    and 

on  in  tlie  defence,  is  valid  and  binding  added,  that  he  had  caused  marks  to 

on  the  parties  to  the  present  suit.    An  be  placed,  which  marks  pointed  out 

award  is  in  the  nature  of  a  judgment,  the  depth  the  defendant  was  to  keep 

and,  to  be  valid,  must  be  certain  and  his  weir,  and  that  a  plan  annexed  to 

.  decisive  as  to  the  matter  submitted,  so  the  award  correctly  defined  and  de- 

that  it  shall  not  be  a  cause  of  a  new  scribed  the  depth  of  the  weir  and  tho 

oontroversy.    Samoa's  case,  6  Rep.  77 ;  marks.    Held,  that  the  award   aafll* 
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this  is  incoBsistent  witli  uncertainty.  But  this  certainty 
is  not  required  to  an  unreasonable  or  impracticable  degree  ; 
it  should  be  a  certainty  to  a  common  intent;  and  the 
nature  of  the  subject  should  be  considered;  and  if  that 
which  is  left  uncertain  by  the  words  of  the  award  can  be 
made  i)er£ectly  certain  by  a  reference  to  a  standard  which  the 
award  presents,  this  ia  sufi^cient.  (u)  An  award  may  be  in 
the  alternative,  (v)  If  it  be  that  one  party  shall  pay  the 
other  a  certain  sum,  but  no  time  of  payment  be  fixed,  the 
award  is  not  uncertain,  because  the  sum  awarded  becomes 
payable  immediately,  or  within  a  reasonable  time,  (u^) 

In  the  next  place,  the  award  must  be  posMle ;  (x)  for  an 
award  requiring  that  to  be  done  which  cannot  be  done,  is 
senseless  and  useless.  But  the  impossibility  which  vitiates 
an  award  is  one  which  belongs  to  the  nature  of  the  thing, 
and  not  to  the  accidental  disability  of  the  party  at  the  time,  (y) 
Thus,  if  he  be  ordered  to  pay  money  on  a  day  that  is  past, 
this  is  void ;  (z)  so,  if  he  be  required  to  give  up  a  deed 
which  he  neither  has  nor  may  expect  to  have  ;  (a)  but 
if  he  be  directed  to  pay  *  money,  the  award  is  good,  *  695 

dentlj  pointed  out  the  depth  of  the  &  W.  477 ;  Bourke  v.  Lloyd,  10  M.  & 

weir,  and  wan  sufficiently  precise,  al-  W.  660 ;  England  v.  Davidson,  9  Dowl. 

thoogh  it  made  no  provision  for  the  I*.  C  1()62;  Mortin  v,  Burge,  4  A.  &  £. 

case  of  floods,  or  for  regulatins  the  978 ;  Purdy  o.  Delavan,  1  Caines,  804 ; 

depth  of  the  paddle  in  the  defendant's  Lutz  v,  Linthicum,  8  Pet.  166 ;  Briek- 

weir,  by  which  the  water  could  be  let  house  v.  Hunter,  4  Hen.  &  Mun.  868 ; 

off.  And  see  Pike  V.  Gage,  9  Foster,  461.  Coxe  v.   Lundy,  Coze,  256.    As    to 

(m)  That  certainty  to  a  common  in-  awards  of  costs,  see  Harden  v.  Harden, 

tent  ia  sufficient,  see  Wood  v,  Earle,  6  11  Gray,  486;  Dudley  v.  Thomas,  28 

Rawle,    44 ;    Brown    o.    Wamock,    6  Cal.  865. 

Dana,  492;  Case  v.  Ferris,  2  Hill,  76;  (v)  Oldfleld  v.  Wilmer,  1  Leon.  140; 

Doolittle  V.  Malcolm,  8  Leigh,  60B;  Lee  o.  Elkins,  12  Mod.  685 ;  Slmmonds 

Coze  V.  Gent,  1  McMullan,  802 ;  I  Roll.  9.  Swaine,  1  Taunt.  649 ;    Common- 

Abr.  tit.  Arb.  (H.)  pi.  14 ;  Cargey  v,  wealth    v.    Pejepscut    Proprietors,    7 

Aitcbeson,  2  B.  &  C.  170;  Doe  d,  Wil-  Mass.  899;  Wharton  v.  KinR,  2  B.  & 

Hams  V.    Richardson,  8  Taunt.  697;  Ad.     628;    Thornton    9.    Carson,    7 

Cayme  v.  Watts,  8  D.  &  R.  224 ;  Grier  Cranch,  696. 

V.   Grier,  1   Dall.    178 ;    Kingston    o.  {tn)  Freeman  v.  Baspoule,  2  Brownl. 

Kincaid,  1  Waslu  G.  C.  448.    Thus  an  809  ;  Imlay  o.  Wikofll;  1  South.  182 ; 

award  to  pay  the  "  tazable  cost,"  is  Blood  v.  Shine,  2  Fla.  127.     An  award 

sufficiently  certain.    Nichols  v.  Rens-  of  *' tazable  costs"  to  be'paidby  one 

selaer  Mut.  Ins.  Co.  22  Wend.  125;  party  is    not    void    for    uncertainty. 

Macon  o.  Crump,  1  Call,  675 ;  Brown  fhat  is  certain  which  can  be  rendered 

r.  Waraock,  5  Dana,  492.    So  to  pay  a  certain.    Wright  v.  Smith,  19  Vt.  110. 

certain  sum  in  90  days,  and  interest.  (x)  Colwel  v.  Child,  1  Ch.  Cas.  87 ; 

Skeels  v.  Chickering,  7  Met.  816.    See  Kunckle  v.  Kunckle,  1  Dall.  864. 

Beale  v.  Beale,  Cro.  Car.  888;  Fumis  (v)  1  Roll.  Abr.  tit.  Arb.  (B.)  pi.  16; 

V.  Hallom,  Barnes,  166 ;  Foz  v.  Smith,  and  see  Wharton  o.  King,  2  B.  &  Ad.  628 

2  WUson.  267  ;  Bigelow  r.  Maynard.  4  iz)  I  Roll.  Abr.  tit.  Arb.  (B.)  pi.  17 

Ciiah.  817 ;  Pearson  v.  Archbold,  11  M.  (a)  Lee  o.  £ikins,  12  Mod.  685. 
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although  he  has  no  money;  for  it  creates  a  Talid  debt 
against  him.  (&)  Nor  can  a  partj  avoid  an  award  on  the 
ground  of  an  impossibility  created  by  himself ,  after  the  award, 
or  perhaps  beforehand,  if  for  the  purpose  of  evading  an  ex- 
pected award.  (<?) 

This  impossibility  may  be  actual,  or  it  may  be  that  created 
by  law ;  for  an  award  which  requires  that  a  party  should  do 
what  the  law  forbids  him  to  do,  is  void,  either  in  whole,  or 
for  so  much  as  is  thus  against  the  law,  if  that  can  be  severed 
from  the  rest,  (d} 

An  award  must  be  reasonable,  (e)  If  it  be  of  things  in 
themselves  of  no  value  or  advantage  to  the  parties,  or  out  of 
all  proportion  to  the  justice  and  requirements  of  the  case,  or 
if  it  undertake  to  determine  for  the  parties  what  they  should 
determine  for  themselves,  as  that  the  parties  should  intei^ 
marry,  it  is  void.  It  is  not  unreasonable,  however,  merely 
because  it  lays  a  burden  on  one  party  only,  and  reqiures 
nothing  of  the  other.  It  used  to  be  said,  that  mutuality  was 
essential  to  an  award.  (/)  It  is  now  certain  that  this 
mutuality  need  not  appear  upon  the  face  of  the  award ; 
and  indeed  it  can  hardly  be  supposed  necessary  at  aU.  (£) 

(h)  Brooke,  Abr.  tit.  Arb.  pi.  89;  1  now  applied  in  the  strict  sense  in  which 

Boll.  Abr.  tit.  Arb.  (F)  pi.  2.  it  was  formerly  Uken.    Horrell  o.  M'Ai- 

(c)  Com.  Dig  tit.  Axb.  (E.  12).  exander,  8  Rand.  94.    It  is  not  necessary 

\a)  1  Roll.  Abr.  tit.  Arb.  (G.)  pi.  1.  that  the  same  acts  should  be  done  by 

See  Alder  v.  Savill,  6  Taunt.  454 ;  May-  each  party.   Munroe  v.  Alaire,  2  Caines, 

bin  i;.  Coulon,  4  Dall.  298;  Harris  v,  820;  Kunckle  v.  Kunckle,  1  Datl.  864. 

Cumow,  2   Chitty,    694 ;   Turner   v.  The  doctrine  of  mutuality  is  fhlly  ez- 

Swainson,  1  M.  &  W".  672.  pounded  in  Purdy  v,  Delavan,  1  Caines, 

(«)  See  1  Roll.  Abr.  tit.  Arb.  (B.)  pf.  816,  by  Kent  J.,  and  in  Jones  v.  Boston 

12    18;  Cooper  v. ,  8  Ch.  Rep.  Mill  Corporation,  6  Pick.  148.    In  On- 

76,  cited  in  1  Vem.  157  ;  Earl  v.  Stock-  ion  v.  Robinson,  16  Vt.  610,  O.  and  W. 

er,  2  Vem.  251 ;  Cavendish  i;.  .  1  baring  a  claim  against  R.  for  money 

Ch.  Cas.  279.    But  a  strong  case  of  received,  to  their  use,  and  R.  alleging 

ureasonableness  must  be  made  out  in  that  he  had  paid  it  to  O.,  they  submit- 

order  to  induce  courts  to  set  aside  an  ted  the  matter  to  arbitrators  with  au- 

award;  since  the  parties  made  choice  thority  to  award  costs  and  damages, 

of  their   own  Judge.     See  Wood  v,  who  awarded  that  R.  account  to  O.  for 

Griffith,  1  Swanst.  48 ;  Brown  v.  Brown,  a  certain  sum,  in  damages  and  costs. 

1  Vem.  167,  2  Ch.  Cas.  140 ;  Waller  In  a  suit  on  the  award  in  favor  of  O., 

r.  King.  9  Mod.  68 ;  Hardy  v,  Innes,  It  was  hdd  that  there  was  no  mutuality 

6  J.  B.  Moore,  674.    As  to  the  consist-  in  the  submission  between  O.  and  R., 

ency  required  in  an  award,  see  Ames  and  that  neither  the  rights  nor  liabili- 

V.  Millward,  2  J.  B.  Moore,  718.  ties  of  eitlier  were  affected  by  the  award. 

(f)  1  Roll.  Abr.  tit.  Arbit.  (K.)  And  Held,  also,  tliat  the  submission  and 

•ee  Gibson  v.  Powell,  6  Smedes  k  M.  award,  thou^  legally  invalid,  might  be 

712 ;  McKeen  o.  Oliphant,  8  Harrison,  given  in  evidence  under  a  declaratioo 

442.  setting  forth  the  above  ikcts. 

{jg)  The  doctrine  of  mutuality  la  not 
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If  A  and  B  refer  only  a  claim  which  A  has  on  *  B,  and  *  696 
the  award  is  simply  that  B  pay  A  a  certain  sum  of 
money,  it  would  be  good,  but  it  would  have  no  element  of 
mutuality  that  did  not  belong  to  it  necessarily.  (K)  An 
award  under  a  submission  by  an  infant  <»*  married  woman, 
against  the  other  party,  will  not  be  set  aside  on  the  gix^und 
that  it  would  not  have  been  enforced  if  against  the  infant  or 
manied  woman.  (AA) 

lidstly,  the  award  must  be  final  and  eandu$ive.  (t)  This 
necessity  springs  also  from  the  very  purpose  for  which  the 
law  favors  arbitration,  namely,  the  settlement  and  closing 
of  disputes.  (/)    But  here,  too,  as  on  other  points,  the  law 

(%)  Weed  V    EIlLi,  8  Cainea»  256 ;  Law  J.  (  k.  s. )  Q.  B.  286, 4  Eng.  L.  & 

Gordon  v.  Tucker,  6  Oreeol.  247 ;  Ost-  Eq.  201 ;  and  toe  Drew  o.  Woolcock» 

lord  o.  Gavlord,  4  Day,  422 ; v.  Bail  Court,  1854, 28  Knff.  L.  &  Eq.  228. 

Palmer,  12  Mod.  284 ;  Horton  v.  Ben-  In  Hancock  v.  Beede,  15  Jur.  1086,  6 

■on.  Freeman,  204 ;  DoolUtLe  o.  Mai-  Eng.  L.  &  Eq.  868,  H.  &  M.  being  part- 

com,  8  Leigh,  608.  ners,  had  covered  wires  with  gutta-per 

(A  A)  Pahner  r.  Davit,  28  N.  T.  242.  oha  for  R.,  in  pnrsuaooe  of  a  contract 

(i)  See  Goode  v.  Waters,  20  Law.  J.  They  afterwaras  assigned  the  partner- 
(ir.  8.)  Ch.  72, 1  Eng.  L.  &  Eq.  181 ;  ship  business  to  C.  H.,  with  power  to 
Wood  17.  The  Company  of  Copper  him  to  take  proceedings  in  their  name 
Miners,  15  C.  B.  464,  28  Eng.  L.  &  Eq.  for  the  recovery  of  debts  due  to  them, 
869 ;  Mays  v.  Cannell,  15  C.  B.  107,  2b  to  enforce  existing  contracts,  and  to 
Eng.  L.  &  Eq.  828 ;  Camochan  r.  Chris-  deal  in  respect  thereof  as  they  them* 
tie,  11  Wheat  446.  An  award,  which,  selves  might  have  done.  C.  H.,  after 
after  disposing  of  the  claims  of  some  of  the  assignment,  also  covered  wires  for 
the  parties,  Glared  that  as  to  the  R.  on  his  own  account,  and  brought 
claims  of  certain  other  parties,  they  two  actions  against  him,  one  in  his  own 
should  be  at  liberty  to  prosecute  the  name,  the  other  in  the  name  of  H.  ft 
aame,  either  at  law  or  equity,  in  like  M.  It  had  been  agreed  between  C.  H. 
manner  as  if  the  order  of  reference  had  &  R.  to  refer  both  actions,  and  all  mat- 
never  been  made,  is  not  final.  Turner  ters  in  difference,  as  well  between  H. 
V.  Turner,  8  Russ.  Ch.  494.  But  an  &  M.  and  R.  as  between  C.  H.  and  R., 
awaid  directing  the  execution  of  mut-  to  arbitration ;  whereupon  an  order  of 
nal  and  general  releases  is  final.  Bell  reference  was  drawn  up,  and  an  award 
r.  Gipps,  2  Ld.  Raym.  1141 ;  Birks  t\  had  been  made.  Held,  that  the  award 
Trippat,  1  Saund.'  82 ;  Wharton  r.  was  not  bad  for  want  of  finality  in 
King,  2  B.  ft  Ad.  528.  So  of  an  award  awarding  a  discontinuance  of  H.  ft  M.'s 
that  plaintlfl*  has  no  good  cause  of  ac-  action  without  determining  the  cause 
tioD.  Dibben  o.  Marquis  of  Anglesea,  4  of  action,  as  it  appeared  that  the  dls- 
Tyrwh.  926 ;  M'Dermott  v.  U.  8.  Ins.  continuance  had  been  entered  before  or 
Co.  8.  S.  ft  R.  604 ;  Craven  v.  Craven,  at  the  time  of  making  the  order  of  ref- 
1  J.  B.  Moore,  408 ;  Jackson  v,  Tabslev,  erence,  and  that  it  was  left  to  the  arbi- 
6  B.  ft  Aid  849;  Angus  r.  Bedford,  II  trator  to  decide  whether  the  disoon- 
M.  ft  W.  69.  tinuance  should  remain,  and  it  was 

( / )  An  award  settling  the  costs  on  intended  that  he  should  not  proceed 

both  sides,  without  saying  more,  Is  further  in  that  action.  And  see  Nichol- 

final  and  conclusive.    Buckland  v.  Con-  son  v.  Sykes,  9  Exch.  867,  25  Eng.  L. 

way,  16  Mass.  896  ;  Stickles  v.  Arnold,  ft  Eq.  490.  ^  Where  several  issues  are 

1  Gray,  418;  Tarquair  v.  Redinger,  4  involved  in    ttie   pleadings,  and    the 

Teates,  282 ;  Hartnell  v.  Hill,  Forest,  whole  case  is  referred,  the  costs  to 

78.     An  award  that  defendant  should  abide  the  result,  it  ought  to  appear  that 

pay  costs,  without  saying  to  whom,  Is  each  issue  was  disposed  of.    See  Peor- 

Dot  uncertain.    Baily  v.  Curling,  20  aon  «.  Archbold,  11  M.  ft  W.  477; 
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18  now  more  rational  and  less  technical  than  it  was  fonnerlj. 

Thus,  it  was  once  a  rule  that  an  award  of  nonsuit  was 
*  697  not  good,  *  because  not  final,  as  the  plaintiff  might 

immediately  renew  his  action ;  (^)  but  this  would  hardly 
be  held  now.  An  award  of  discontinuance  of  a  suit  has 
always  been  held  sufficient.  ({)  It  is  not  a  valid  objection  to 
an  award,  that  it  is  upon  a  condition,  if  the  condition  be 
clear  and  certain,  consistent  with  the  rest  of  the  award,  in 
itself  reasonable,  and  such  as  to  cause  no  doubt  whether  it 
were  performed  or  not,  or  what  were  the  rights  or  objoo- 
tions  dependent  upon  it.  (m) 

Any  delegation  or  reservation  of  their  authority  by  the 
arbitrators,  which  would  have  the  effect  of  leaving  any  thing 
to  the  future  judgment  or  power  of  the  arbitrators,  would 
vitiate  the  award,  (n)  But  where  arbitrators  are  unable  to 
decide  accurately  upon  some  particular  point,  requiring  some 
technical  knowledge,  they  may  refer  tiie  settlement  of  the 
details  to  some  third  person  having  such  knowledge,  the 

Bourke  v.  Lloyd,  10  M.  &  W.  61)0;  Qrerell,  6  Mod.  88,  Ld.  Haym.  961, 

Stonehewer  v.  Fairer,  6  Q.  B.  730;  1  Salk.  74.    Or  that  a  chanceiy  suit 

PhillipB  V,  Higg:int,  20  Law  J.  (  v.  8. )  should  he  dismissed.    Knight  v.  Btuv 

Q.  B.  867.  5  Enff.  L.  &  Eq.  296 ;  Wil-  ton,   6  Mod.**  282,  1    Salk.  76.      See 

cox  0.  Wilcox,  2  Exch.  &0O;  Kilbum  Purdy  t*.  Delaran,  1  Caines,  801,  for 

9.  Kilburn,  18  M.  &  W.  671.    So  where  an  able  statement  of  the  law  npon  this 

a  cause,  and  all  matters  in  difference,  are  point  by  Mr.  Justice  Kent. 
referred,  the  costs  to  abide  the  result,        (m)  Collet  v,  Podwell.  2  Keble,  670; 

the  award  ought  to  distinguish  between  Kockill  v,  Witherell,  2    Keble,  888 ; 

the  matters  in  the  cause  and  other  mat-  1  Roll.  Abr.  tit.  Arb.  (H.)  pi.  8 ;  Fur- 

ters  of  difference.  See  Morton  v.  Burge,  ser  v.  Prowd.  Cro.  Jac.  428.    An  award 

4  A.  &  E.  978.  that  one  party  should  pay  the  other 

{k)  Knight  v.  Burton,  1  Salk.  76 ;  1  a  particular  debt,  in  ease  it  was  not 

Roll.  Abr.  tit.  Arb.  (I.)  pi.  16 ;  Philips  collected  from  another  source,  is  valid. 

V.  Knightley,  1  Barnard,  468.    But  in  Williams  v.  Williams,  11  Smedes  &  M 

Miller  v.  Miller,  6  Binn.  62,  it  was  said  898. 

that  arbitrators  had  no  power  to  award        (n)  ArCher  v.  Williamson,  2  Harris 

a  nonsuit.    Nor  have  they  to  arrest  &  O.  62;  Levezey  v.  Gorgas,  4  Dall. 

Judgment,  if  their  power  be  only  to  71 ;  Lingood  v.  Eade,  2  Atk.  601 ;  £m- 

direct  how  a  verdict  shall  be  entered,  ery  v.  Emery,  Cro.  Eliz.  726 ;  Manser 

Angus  V.  Bedford,  11  M.  &  W.  69.  v.   Heaver,  8  B.  &  Ad.  296 ;  Tandy 

(0  Blanchard  n.  Lilley,  9  East,  497  ;  v.  Tandy,  9  Dowl.  P.  C.  1044,  6  Jur. 
Philips  V,  Knightley,  1  Barnard,  468;  726.  So  an  award  tiiat  one  party 
Linsey  v.  Ash  ton,  Godb.  266 ;  Ingram  should  put  certain  premises  in  good 
V.  Webb,  1  Rolle,  862.  Or  that  plain-  repair,  to  the  satisfaction  of  a  third 
tiff  should  enter  a  retraxit.  1  Roll.  Abr.  party,  has  been  held  bad,  in  toto.  Tom- 
tit. Arb.  (F.)  pi.  7,  (L)  pi.  18.  Or  tin  v.  Mayor,  &c.  of  Fordwich,  6  A.  & 
that  no  suit  should  be  brought  by  one  E.  147.    So  an  award  that  A  should 

gany  against  the  other  on  a  certain  beg  B's  pardon,  in  such  form  as  B 

ona.    1  Roll.  Abr.  tit.  Arb.  (O.)  pi.  7.  should  appoint,  is  an  improper  dele> 

Or  that  all  suits  then  pending  between  gation  of  authority.    Glover  v.  Barrie 

the  parties  should  cease.     Squire  v.  1  Salk.  71,  2  Lutw.  1697. 
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arbitrators,  however,  accurately  determining  the  principles 
by  which  such  person  is  to  be  goyemed.  (o) 

*  An  award  may  open  to  any  or  all  of  these  objec-  *  698 
tions  in  part,  without  being  necessarily  void  in  the 
whole.  So  much  of  it  as  is  thus  faulty,  is  void ;  but  if  this 
can  be  severed  distinctly  from  the  residue,  leaving  a  substan- 
tial, definite,  and  unobjectionable  award  behmd,  this  may  le 
done,  and  the  award  then  will  take  effect,  (p)  It  is  there- 
fore void  in  the  whole  because  bad  in  part,  only  where  this 
part  cannot  be  severed  from  the  residue,  or  where,  if  it  be 
severed  and  amended,  leaving  the  residue  in  force,  one  of 
the  parties  will  be  held  to  an  obligation  imposed  upon  him, 
but  deprived  of  the  advantage  or  recompense  which  it  was 
intended  that  he  should  have,  (^q) 

Generally,  in  the  construction  of  awards,  they  are  favored 
and  enforced,  wherever  this  can  properly  be  done.  If  the 
intention  of  the  arbitrators  can  be  ascertained  from  the  award 

(o)  See  Emery  v.  Wase,  6  Vet.  846 ;  for  life  to  one  party »  and  a  remainder 
Anderson  v.  Wallace,  8  Clark  &  F.  26 ;  over  in  fu  to  a  third  person,  the  last  part 
Sharp  V.  Nowell,  6  C.  B.  258 ;  Uopcraft  was  rejected,  and  the  first  supported^ 
V.  Hickman,  2  Simons  &  S.  180 ;  Scale  Bretton  v.  Prat,  Cro.  Eliz.  768.  And 
V.  FotliergilU  8  Bea^.  861 ;  Church  o.  so,  where  part  of  the  sum  awarded  to 
Roper,  1  Ch.  Hep.  140;  Linfi^ood  v.  one  party  was  founded  upon  a  claim 
£ade,  2  Atk.  501 ;  Cater  v.  Startute,  illegal  in  its  nature,  the  other  portion 
Styles,  217 ;  Fumis  v.  Hallom,  Barnes,  being  separable.  Aubert  v.  Maie,  2 
166;  Winter  p.  Garlick,  1  Salk.  75,  6  B.  &  P.  871.  So,  if  an  award  direcU 
Mod.  195;  Wornd  v.  A k worth,  2  Keble,  one  party  to  deliver  up  a  deed  not  in 
881 ;  Hunter  v.  Bennison,  Hardres,  48 ;  his  possession,  or  pay  a  sum  of  money, 
Galloway  v,  Webb,  Hardin,  818.  There  the  last  is  good  and  the  first  bad,  and 
is  no  impropriety  in  arbitrators  em-  the  award  is  not  invalid.  Lee  v.  El- 
ploying  an  attorney  to  prepare  their  kins,  12  Mod.  585;  Simmonds  v. 
award.  Nor  is  there  necessarily  any  Swaine,  1  Taunt.  549 ;  and  see  Whar> 
impropriety  in  employing  an  attorney  ton  v.  King,  2  B.  &  Ad.  528 ;  Thornton 
of  one  of  the  parties  for  that  purpose,  v.  Carson,  7  Cranch,  596 ;  SkiUings  v. 
Beliren  v.  Bremer,  C.  B.  1854,  80  Eng.  Coolidge,  14  Mass.  43.  See  also  Ebert 
L.  &  Eq.  490.  But  see  Bayne  v,  Mor-  v.  Ebert,  5  Md.  Ch.  858. 
ris,  1  Wallace,  97.  (7)  If  the  void  part  of  the  award  waa 

(/))  This  is  a-  perfectly  well-settled  apparently  intended  by  the  arbitrators 

doctrine  in  the  law  of  arbitrament  and  as  the  consideration,  in  whole  or  in 

award,  —  too  well  settled  to  need  the  part,  of  that  portion  which  is  sood. 

citation  of  anthorities.   A  few  instances  or  if  the  void  part  manifestly  aiTected 

of  the  application  of  the  principle  are  the  judgment  of  the  arbitrators,  in  r^ 

given  by  way  of  illustration.    Thus,  spect  to  other  matters,  the  whole  it 

m  an  awani  that  defendant  should  pay  clearly   void.      See  Pope  o.  Brett,  3 

plaintiff  a  certain  sum,  one/ a/so  lAe  costs  Sauna.  292,  where  part  was  void  for 

0/  arbitration,  where  the  arbitrator  had  uncertainty  ;  Winch  o.  Sanders,  Cro. 

no  power  to  award  costs,  that  part  Jac.  584,  where  part  was  void  because 

Is  bad,  but  the  rest  is  valid.      Candler  the  arbitrator  had  reserved  to  himself 

V.  Fuller,  Willes,  62 ;   Fox  v.  Smith,  2  a  future  autliortty.    See  further  StorkA 

Wilson,  267  ;   Addison  v.  Gray,  2  Wil-  v.  Dq  Smeth,  Willes,  66 ;  Johnson  9. 

son,  293;  Gordon  v.  Tucker,  6  Greenl.  Wilson,  Willes,  248;  Clement  «.  Dur 

247.    80,  in  an  award  directing  a  lease  gin»  1  GieenL  800. 
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with  reasonable  certainty^  and  this  intention  is  open  to  no 
objection,  a  very  liberal  construction  will  be  allowed  as  to 
form,  or,  rather,  a  very  liberal  indulgence  as  to  matters  of 
form  and  expression,  (r) 

If  it  be  necessary  to  make  a  presumption  on  the  one  ride 
or  the  other,  to  give  full  force  and  significance  to  an 
^  699  award,  the  *  court  will  incline  to  make  that  presump- 
tion which  gives  effect  to  the  award,  rather  than  one 
which  avoids  it.  («)  Thus,  it  has  been  laid  down,  almost  as 
a  rule,  and  certainly  as  a  maxim,  that  where  the  words  of  an 
award  extend  beyond  those  of  the  submission,  it  shall  be 
understood  that  tiiey  are  mere  surplusage,  because  there  is 
nothing  between  the  parties  more  than  was  submitted ;  (t) 
and  if  the  words  of  the  award  be  less  comprehensive  than 
those  of  the  submission,  it  shall  be  understood  that  what  is 
omitted  was  not  controverted,  unless,  in  either  case,  the  con- 
trary is  expressly  shown,  (m)  And  if  the  submission  be  in 
the  most  general  terms,  and  the  award  equally  so,  covering 
^  all  demands  and  questions,"  Ac,  between  the  parties,  yet 
either  party  may  show  that  a  particular  demand  either  did 
not  exist,  or  was  not  known  to  exist,  when  the  submission 
was  entered  into,  or  that  it  was  not  brought  before  the  notice 
of  the  arbitrators,  or  considered  by  them,  (r)  And  equity 
vrill  correct  a  mistake,  if  the  facts  before  the  court  pennit 
it.  (pv^  And  generally  an  award  will  not  be  set  aside  for 
defects  curable  by  amendment,  (^vw) 

There  are  certain  words  and  phrases  often  used  in  awards, 
which  seem  to  have  acquired  from  practice  a  legal  signi- 

(r)  Spear  v.  Hooper,  22  Pick.  144;  664;  Lewis  v.  BurgeM,  6  Oil]«  129; 

Rixfbitl  V.  yiye,  SO  Vi.  182;  Kendrick  Roberts    v.    Mariett,  2    Saund.    1S8; 

V.  Turbell,  26  id.  416;  Ebert  v.  Ebert,  Gable  «.  Rogers,  8  Bulstr.  811 ;  Ward 

6  Md.  Oh.  868.    It  is  said  in  Tomlinson  v,  Uncom,  Cro.  Car.  216 ;  Bnssfleld  o. 

V.  Hammond,  tliat  a  party  cannot  com-  Bussfield,  Cro.  Jac.  677. 

plafti  of  an  award  wiiich  was  designed  (v)  Ka^ee  v.  Farmer,  4  T.  B.  146; 

for  his  benefit,  though  it  may  be  wanting  Golightly    v.    Jellicoe,    id.    147,    n.; 

In  definiteness  or  certainty.   8  Iowa,  40.  Tliorpe  v.  Cooper,  6  Bing.  129;  Sel- 

(s)  Armit  v.  Breame,  2  Ld.  Raym.  don  v.  Tutop,  6  T.  R.  607 ;  Martin  «. 

1076 ;  Bootli  v.  Gamett,  2  Stra.  1062 ;  Thornton,  4  Esp.  180.    Bat  see  Jones 

Rose  V.  Bpark,  Aleyn,  61.  v.  Bennett,  1  Bro.  P.  C.  411 ;  Shelling 

(f)  Alder  v.   Savill,  6  Tannt.  464;  r.  Farmer,  1  Stra.  646 ;  Smith  v  John- 
Solomons  V.  M'Kinstry,  18  Johns.  27.  son,  16  East,  218 ;  Dunn  v.  Murray,  9 

(ci)  Knight  V.  Burton,  1  Salk.  76;  6  B.  &  C.  780. 

Mo<l.  281 ;   Middleton  v.  Weeks,  Cro.  {vv)  Davis  v.  Cilley,  44  N.  H.  448 

Jae.  200 ;  Vanviv^  v.  VanriTde,  Cro.  See  Beach  v.  Cooke,  28  N.  T.  606. 

Elis.  177 ;  Webb  i;.  Ingram,  Cro.  Jaa  {vw}  Ladd  o.  Lord,  86  Vt  194. 
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fication.  Thus,  **  costs  "  will  mean  only  the  legal  costs  of 
court;  and  even  ^^ charges  and  expenses"  mean  no  more, 
unless  more  be  spedallj  indicated,  (tr)  Such  at  least  is  the 
English  authority ;  but  it  might,  perhaps,  be  expected,  that 
the  courts  of  this  country  would  execute  the  intention  of  the 
parties,  and  construe  such  very  general  words  as  these 
accordingly.  So  ^*  releases  "  mean  to  the  time  of  the 
submission,  and  have  been  so  *  construed  even  when  *  700 
the  words  used  were  ^^  of  all  claims  to  the  time  of  the 
award ; ''  for  the  arbitrators  had  no  authority  to  go  beyond 
this  limit,  (z)  And  if  by  an  award  money  is  to  be  paid  in 
satisfaction  of  a  debt,  this  implies  an  award  of  a  release  en 
the  other  side,  and  makes  this  a  condition  to  the  pay- 
ment, (y) 

There  is  no  special  form  of  an  award  necessary  in  this  coun- 
try, (s)  If  the  submission  requires  that  it  should  be  sealed, 
it  must  be  so.  (a)  And  if  the  submission  was  made  under  a 
statute,  or  under  a  rule  of  court,  the  requirements  of  the 
statute  or  the  rules  should  be  followed.  But  even  here  mere 
formal  inaccuracies  would  seldom  be  permitted  to  vitiate  the 
award.  If  the  submission  contains  other  directions  or  con- 
ditions, as  that  it  should  be  delivered  to  the  parties  in  writ- 
ing, or  to  each  of  the  parties,  such  directions  must  be 
substantially  followed.  Thus,  in  the  latter  case,  it  has  been 
held,  that  it  is  not  enough  that  a  copy  be  delivered  to  one 
of  the  parties  on  each  side,  but  each  individual  party  must 
have  one.  (6) 

(to)  Fox  tf.  Smith,  2  Wilson,  267.  Pieroe.  12  Mod.  116 ;  Squire  v.  Grarett, 

And  an  award  of  coats  gmerailg,  is  6  Mod.  84;  Abraliat  v.  Brandon,  K) 

«nderstood  to  bo  coats  to  be  taxed  by  Mod.  201 ;  Herriuk  v.  Herrick,  2  Keble, 

the  proper  officer.    See  Dudiej  v.  Net-  481;   Robinet  v.  Cobb,  8  Ler.   188; 

tlefold,  1  Stra.  787.    An  award  that  Nidiolaa  ».  Chapman,  8  id.  844. 
the  costs  be  paid  immediately  by  one        (v)  Mawe  v.  Samuel,  2  RoUe,  1 ;  — — 

farty,  means  that  they  are  payable  «.  Falmer,  12  Mod.  284;    Brown  «. 

upon  notice  to  such  party.     Hoggins  SaTage,  Cas.  temp.  Finch,  184. 
V.  Gordon,  8  Q.   B.  466 ;  Wright  v.        (z)  It  may  be  under  seal,  or  m  wiit- 

8mith,  19  Vt.  110;  Safford  o.  Stevens,  ing,  or  oral,  if  there  is  nothuig  in  the 

2  Wend.  168 ;  Barnes  v.  Parker,  8  Met.  submission   to   the   contrary.     Cable 

184.    In  Morrison  v.  Bnclianans,  82  v,  Rogers,  8  Bnlstr.  811;    ifarsh  v. 

Vt.  289,  held,  that  an  arbitrator  has  no  Packer,  20  Vt  198 ;  Gates      Bromell. 

power  to  award  costs  of  arbitration.  Holt,  82. 

except  when  it  is  expressly  given  him        (a)  Stanton  v,  Henry.  11  Johns.  188; 

by  the  submission.  Rea  ».  Gibbons,  7  8.  &  R.  204.     And 

{x)  Making  v.  Welstrop.  Freem.  462 ;  see  French  v.  New,  20  Barb.  481. 
White  V  Uolfoid,  Styles,  170;  Hooper  v.        (6)    Huntgate  «.  Mease,  Gh».  Elte. 
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*  701  *  If  an  award  be  relied  on  in  defence,  ihe  execution 
of  the  submission  by  each  party,  or  the  agreement 
and  promise  by  each,  if  there  was  no  submission  in  writing, 
must  of  course  be  proved,  because  the  promise  of  the  one 
party  is  ihe  consideration  for  ther  promise  of  the  others,  (c) 

An  award  is  so  far  like  a  judgment  that  an  attorney  has 
been  held  to  have  a  lien  upon  it  for  his  fees ;  but  it  is  not 
the  same  thing  in  all  respects,  (d) 

It  may  happen,  where  an  award  is  offered  in  defence,  or  as 
the  ground  of  an  action,  that  it  is  open  to  no  objection  what- 
ever for  any  thing  which  it  contains  or  which  it  omits ;  and 
yet  it  may  be  set  aside  for  impropriety  or  irregularity  in  the 
conduct  of  the  arbitrators,  or  in  the  proceedings  before  them. 
Awards  are  thus  set  aside  if  '^procured  by  corruption  or 
undue  means,"  as  is  said  in  the  Stat.  9  and  10  Wm.  III. 
ch.  15,  which  is  held  as  only  declaratory  of  the  law  as  it  was 

S86.  Sed  queere.  See  Pratt  v.  Hack-  809 ;  Macarthur  v.  Campbell,  6  B.  & 
ett,  6  JohDs.  14.  So,  if  by  the  aubinis-  Ad.  618.  In  Brooke  v.  Mitchell,  6  M. 
•ion,  the  award  is  to  be  inchned  on  the  &  W.  478,  where  an  order  of  reference 
submission,  an  award  annexed  to  the  required  that  the  arbitrator  should  tnakt 
submission  by  a  wafer,  is  not  valid,  ana  ptMish  his  award  in  writing,  ready 
Montague  v.  Smith,  18  Mass.  .896.  to  be  delivered  to  the  parties,  or  such 
And  in  Wade  v.  DowUng,  4  Ellis  &  of  them  as  should  require  the  same, 
B.  44,  28  Eng.  L.  &  £q.  104,  it  was  on  or  before  a  certain  day,  it  was  Ae£iz 
hdd,  that  where  the  submission  re-  that  the  award  was  "published  and 
quired  that  the  award  should  be  made  ready  to  be  delivered,"  within  the 
by  more  than  one  arbitrator,  the  award  meaning  of  the  order,  when  it  was 
must  be  the  joint  act  of  the  arbitrators,  executed  by  the  arbitrator  in  the  pres- 
and  executed  in  the  presence  of  each  ence  of  and  attested  by  witnesses,  and 
other.  See  also  Henderson  v,  Buckley,  that  it  could  not  be  set  aside,  although 
14  B.  Mon.  294.  But  this  seems  too  the  plaintiff  died  on  the  following  day, 
much  like  forsaking  the  substance,  and  and  before  he  had  notice  that  the 
clinging  to  the  sliadow.  Perhaps  the  award  was  ready.  In  Sellick  v.  Ad- 
fact  proved  in  that  case,  that  the  arbi-  dams,  16  Johns.  197,  it  was  held,  that 
trators  by  mistake  annexed  the  wrong  where  sworn  copies  of  an  award  are 
paper  to  the  submission,  was  the  real  delivered  to  the  parties  by  the  arbi- 
cause  of  the  decision.  If  the  submis-  trators,  and  received  without  objec- 
sion  require  the  award  to  be  attested  tion,  this  is  a  waiver  of  their  right  to 
by  witnesses,  such  attestation  is  neces-  receive  the  original  award, 
sary,  and  the  submission  may  be  re-  (c)  Antram  v.  Chace,  16  East,  209; 
voked  at  any  time  before  such  attesta^  Houghton  v.  Houghton,  87  Me.  72. 
tion,  although  the  arbitrators  have  (d)  Ormerod  v.  Tate,  1  East,  464; 
done  all  their  duty.  Bloomer  v.  Sher-  Cowell  v.  Betteley,  4  Moore  &  S.  266 ; 
man,  6  Paige.  676;  see  Newman  v.  8.  o.  not  as  well  reported  upon  this 
Labeaume,  9  Mo.  80.  —  If  by  the  sub-  point  in  10  Bing.  482.  But  see  Dunn 
mission  the  award  roust  be  ready  for  v.  West,  10  C.  B.  420, 1  Eng.  L.  &  £q. 
delivery  at  a  day  certain,  the  award  is  826 ;  Brearey  i^.  Kemp,  Bail  Court, 
complete,  if  it  be  in  fact  ready  on  that  1866,  82  Eng.  L.  &  £q.  147.  See  also 
day,  alth(»ugh  not  delivered,  and  al-  Collins  v.  Powell,  2  T.  R.  766,  that 
though  some  accident  should  occur,  by  there  is  a  difierence  between  money 
which  it  should  never  be  delivered  at  awarded,  and  money  recovered  by  % 
all.  Brown  v.  Vawser,  4  East,  684;  Judgment, 
and  see  ilenfree  v.  Bromley,  6  East, 
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before.  This  rule  rests,  indeed,  on  the  common  principle 
that  fraud  vitiates  and  avoids,  every  transaction.  So  too,  it 
may  well  be  set  aside,  if  it  be  apparent  on  its  face  that  the 
arbitrator  has  made  a  material  mistake  of  fact  or  of  law.  (e) 
It  must,  however,  be  a  strong  case  in  which  the  court  would 
receive  evidence  of  a  mistake,  either  in  fact  or  in  law,  which 
did  not  appear  in  the  award,  and  was  not  supposed  to  spring 
from,  or  indicate  corruption,  or  gross  ignorance  or  negli- 
gence. (/)     And  while  an  award  obtained  by  fraud  in  either 

(<)  See  Aubert  o.  Maze,  2  B.  &  P.  ftom  the  award  Itself,  or  from  matter 

871;  Pringle  v.  M'Clenachan,  1  Dall.  distinct  from  either.    If  the  submission 

487 ;    Nanoe  v.   Thompson,   1   Sneed,  be  of  a  certain  controversy,  expressing 

821 ;  Walker  v.  Walker,  1  Wins.  269.  that  it  is  to  be  decided  conformably  to 

(/)  Thii». subject  was  very  fully  con-  the  principles  of  law,  then  both  parties 

sidered  in  the  Boston  Water  Power  Co.  pnx^eed  upon  the  assumption  that  their 

r.  Gray,  6  Met.  181.    £Vom  the  able  case  is  to  be  decided  by  the  true  rules 

opinion  of  Skaw^  C.  J.,  we  quote  the  of    law,  which    are    presumed  to  be 

following :   '*  It  is  clearly  settled  that  known  to  the  arbitrators,  who  are  then 

an  award  is  prima  facie  binding  upon  only  to  inquire  into  the  facts,  and  apply 

the  parties,  and  the  burden  of  proof  is  the  rules  of  law  to  them,  and  decide 

upon  the  party  who  would  avoid  it.    In  accordinglv.    Then,  if  it  appears  by 

general,  arbitrators  have  full  power  to  the  awRrd,  to  a  court  of  competent 
ecide  upon  questions  of  law  and  fact,  jurisdiction,  that  the  arbitrators  have 
which  directly  or  incidentally  arise  in  decided  contrary  to  law,  of  which  the 
considering  and  deciding  the  questions  judgment  of  such  a  court,  when  the 
embraced  in  the  submission.  As  ind-  parties  have  not  submitted  to  another 
dent  to  the  decision  of  the  questions  of  tribunal,  is  the  standard,  the  necessary 
fact,  they  have  power  to  decide  all  conclusion  is,  that  the  arbitrators  have 
questions  as  to  the  admission  and  r^ec-  mistaken  the  law,  which  they  were 
tion  of  evidence,  as  well  as  the  credit  presumed  to  underntand ;  the  aecisioa 
due  to  evidence,  and  the  inferences  of  is  not  within  the  scope  of  their  author- 
fact  to  be  drawn  from  it.  So,  when  not  ity,  as  determined  by  the  submission, 
limited  by  the  terms  of  the  submission,  and  is  for  that  reason  void.  But  when 
they  have  authority  to  decide  questions  the  parties  have  expressly,  or  by  rea- 
of  law,  necessary  to  the  decision  of  the  sonable  implication,  submitted  thequet- 
matters  submitted ;  because  they  are  tions  of  law,  as  well  as  the  questions  of 
judges  of  the  parties'  own  choosing,  fact,  arising  out  of  the  matter  of  con- 
Their  decision  upon  matters  of  fact  and  troversy,  the  decision  of  the  arbitrators 
law,  thus  acting  within  the  8a>pe  of  on  both  subjects  is  final.  It  is  upon 
their  authority,  is  conclusive,  upon  the  ^e  principle  of  res  judicata^  on  the 
same  principle  that  a  final  judgment  of  ground  that  tiie  matter  has  been  ad- 
a  court  of  last  resort  is  conclusive ;  judged  by  a  tribunal  which  the  parties 
which  is,  that  the  party  against  whom  have  agreed  to  make  final,  and  a  tribu* 
it  is  rendered  can  no  longer  be  heard  to  nal  of  last  resort  for  that  controversy ; 
question  it.  It  is  within  the  principle  and  therefore  it  would  be  as  contrary 
of  res  judicata ;  it  is  the  find  judgment  to  principle,  for  a  court  of  law  or  equity 
for  that  case,  and  between  those  par-  to  rcjudge  the  same  Question,  as  for  an 
ties.  It  is  amongst  the  rudiments  of  inferior  court  to  rejuage  the  decision  of 
the  law,  that  a  party  cannot,  when  a  a  superior,  or  for  one  court  to  overrule 
judgment  is  relied  on  to  support  or  to  the  judgment  of  another,  where  the 
bar  an  action,  avoid  the  efi'ect  of  it  by  law  has  not  given  an  appellate  juris* 
proving,  even  if  he  could  prove  to  per-  diction,  or  a  revising  power  acting  di- 
rect demonstration,  that  there  was  a  rectly  upon  the  judgment  aHeged  to  be 
mistake  of  the  facts  or  of  the  law.  erroneous.  —  It  has  sometimes  beea 
But  this  general  rule  is  to  be  taken  made  a  question  whether  the  court  will 
with  some  exceptions  and  limitations,  not  set  aside  an  award,  on  the  ground 
arising  eitlier  from,  the  submission,  or  of  mistake  of  the  law,  when  the  arbl- 
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*  702  *  party,  would  undoubtedly  be  set  aside,  it  has  been 
held,  that  a  fraudulent  representation  to  an  arbitrator, 

trator  Is  not  a  professional  man,  and  jadgment  of  the  higher  court  Bat 
decline  inquiry  into  such  mistake,  when  where  the  whole  matter  of  law  and  fact 
he  wiie  understood*  from  his  profession,  is  submitted,  it  may  be  open  for  the 
to  be  well  acquainted  with  the  law.  court  to  inquire  into  a  mistake  of  law, 
Some  of  the  earlier  casea  may  have  arising  from  matter  apparently  on  tlie 
counttnanced  this  distinction.  But  award  itself;  as  where  the  arbitrator 
the  probability  is,  that  this  distinction  has,  in  his  award,  raised  the  question 
was  taken  rather  by  way  of  instance  to  of  law,  and  made  his  award  in  the  al- 
illustrate  the  position,  that  when  the  temative,  without  expressing  his  own 
parti'.fs  intended  to  submit  the  ques-  opinion ;  or,  what  is  perhaps  more  coin- 
tions  of  law  as  well  as  of  fact,  the  nion.  where  the  aroitrator  expresses 
award  should  be  final,  but  otherwise  his  opinion,  and,  conformably  to  Uiat 
not;  which  we  take  to  be  the  true  opinion,  finds  in  favor  of  one  of  the 
principle.  But  we  think  tlie  more  parties ;  but  if  the  law  is  otherwise,  in 
modem  cases  adopt  the  principle,  tlmt  the  case  stated,  then  his  award  is  to  be 
inasmuch  as  a  judicial  decision  upon  a  for  the  other  party.  In  such  case, 
question  of  right,  by  whatever  forum  there  is  no  doubt  the  court  will  con- 
it  is  made,  must  almost  necessarily  sider  the  award  conclusive  as  to  the 
involve  an  application  of  certain  rules  fact,  and  decide  the  question  of  Uiw 
of  law  to  a  particular  statement  of  thus  presented.  Another  case,  some- 
facts,  and  as  the  great  purpose  of  a  what  analogous,  is  where  it  is  manifest, 
submission  to  arbitration  usually  is  to  upon  the  award  itself,  that  the  arbrtra- 
obtain  a  speedy  determination  of  the  tor  intended  to  decide  according  to 
controversy,  a  submission  to  arbitration  law,  but  has  mistaken  the  law.  Then 
embraces  the  power  to  decide  questions  it  is  set  aside,  because  it  is  manifest 
of  law,  unless  that  presumption  is  that  the  result  does  not  conform  to  the 
rebutted  by  some  exception  or  limita-  real  judgment  of  the  arbitrator,  ^or, 
tion  in  the  submission.  We  are  not  then,  whatever  his  authority  was  to 
aware  that  there  is  any  thing  contrary  decide  the  questions  of  law,  if  contro- 
to  the  policy  of  the  law  in  permitting  verted,  accoiding  to  his  own  judgment, 
pfkrties  thus  to  substitute  a  domestic  the  case  supposes  tliat  he  intended  to 
forum  for  the  courts  of  law,  for  any  decide  as  a  court  of  law  would  decide ; 
good  reason  satitifactory  to  themselves ;  and  therefore,  if  such  decision  would 
and  having  done  so,  there  is  no  hard-  be  otherwise,  it  follows  that  he  intended 
ahip  in  holding  Uiem  bound  by  the  to  decide  the  other  way."  And  see 
result.  Volenti  nonJU  injuria.  On  the  Burchell  u.  Marsh,  17  How.  d44.  In 
contrary,  there  are  obvious  cases  in  this  case  Mr.  Justice  Grier  said :  "  Ar- 
which  it  is  highly  beneficial.  There  bitrators  are  judges  chosen  by  the  par- 
are  many  cases  where  the  parties  have  ties  to  decide  the  matters  submitted  to 
an  election  of  forum;  sometimes  it  is  them,  finally  and  without  appeal.  As 
allowed  to  the  plaintiff*,  and  sometimes  a  mode  of  settling  disputes,  it  should 
to  the  defendant.  It  may  depend  upon  receive  every  encouragement  from 
the  amount  or  the  nature  of  the  contro-  courts  of  equity.  If  the  award  is 
▼ersy,  or  the  personal  relations  of  one  within  the  submission,  and  contains  the 
or  other  of  the  parties.  As  familiar  honest  decision  of  the  arbitrators,  after 
instances  in  our  own  practice,  one  may  a  full  and  fair  hearing  of  the  parties,  a 
elect  to  proceed  in  the  courts  of  the  court  of  equity  will  not  set  it  aside  for 
United  States,  or  in  a  State  court;  at  error,  either  in  law  or  fact  A  contrary 
law  or  in  equity ;  in  a  higher  or  lower  course  would  be  a  substitution  of  the 
court.  In  either  case,  a  judgment  in  judgment  of  the  chancellor  in  place  of 
one  is,  in  general,  conclusive  against  the  judges  chosen  by  the  parties,  and 
proceeding  in  another.  A  very  com-  would  make  an  award  the  commence- 
mon  instance  of  making  a  juagment  ment,  not  the  end  of  litigation."  See 
conclusive  by  consent,  is  where  a  party  also  Jones  v.  Boston  Mill  Corporation, 
agrees,  in  consideration  of  delay,  or  6  Pick.  148 ;  Fuller  o.  Fen  wick,  8  C. 
some  advantage  to  himself,  to  make  the  B.  705 ;  Favlell  o.  Eastern  Countlef 
judgment  of  the  court  of  common  Railway  Co.  2  Exch.  844 ;  Kent  v.  El- 
pleas  conclusive,  where,  but  for  such  stob,  8  East,  18 ;  Kleine  v.  Catara,  2 
consent,  he  would  have  a  right  to  the  Gallis.  61 ;  Greenough  v.  Bol&,  4  N.  H- 
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hj  means  of  whicb  an  *  award  was  obtained,  wUl  *  70S 

not  be  the  ground  of  an  action  by  the  injured  party.  (^) 

It  has  been  permitted  to  the  arbitrators  to  state  a  mistake 
of  fact,  which  they  afterwards  discovered ;  but  it  would 
seem  that  the  court  cannot  then  rectify  the  award,  or  do 
any  thing  but  set  it  aside  if  the  error  be  material,  or,  per- 
haps, in  some  cases,  refer  the  case  back  again  to  the  arbitra- 
tors. (A) 

857 ;  Johns  v.  SteTens,  8  Vt  808 ;  Bliss  .tion,  partialStj,  or  miscondact  on  the 

V,  Robinsi  6  id.  629;  Root  v.  Hen  wick,  part  of  the  arbitrators,  or  some  fraud  or 

15  111.  461 ;  WohlenbeiiG^  v.  Lageman,  imposition  on  the  part  of  the  party  at- 

6    Taunt.    254 ;    Prentice  v.  Reed,   1  tempting  to  set  up  the  award,  bv  means 

Taunt.  152;  In  re  Badger,  2  B.  &  Aid.  of  which  the  arbitrators  were  deceived 

691 ;  Bouttilier  i;.  Thick,  1  Dowl.  &  R.  or  misled.    In  neither  of  these  eases  i« 

866 ;   Richardson  v.  Nourse,  8   B.  &  the  result  the  deliberate  and  fair  judg- 

Ald.  287  ;  Delver  v.  Barnes,  1   Taunt,  ment  of  the  judges  chosen  by  the  par- 

48;  Cramp  o.  Symons,  1  Bing.  104;  des;  the  former  is  the  result  of  preju- 

Anonymous,  1  Chitty,  674 ;  Pulliam  r.  dice  uninfluenced  by  law  and  fact ;  the 

Pensonneau,  88  111.  875.  latter  may  be  a  true  Judgment,  but 

(y)  Blagrave  v.  Bristol  Waterworks  upon  a  case  falsely  imposed  on  them 

Co.  1  n.  ^  N.  869.  by  the  fraud  of  a  party.    Under  this 

{h)  As  to  the  effect  of  a  mistake  in  class  of  cases,  where  the  award  may 
iact,  see  an  elaborate  review  of  the  an-  be  set  aside,  upon  matter  not  arising 
thorities  by  Ch.  Kent,  in  Underbill  v.  out  of  the  submission  or  award,  an- 
Van  Cortlandt,  2  Johns.  Ch.  889.  See  other  was  stated  at  the  trial ;  that  is, 
also  The  Boston  Water  Power  Co.  v,  where  the  arbitrators  make  a  mistake 
Gray,  6  Met.  181,  cited  supra,  where  in  mattter  of  fact  by  which  they  are 
Shaw,  C.  J.,  said:  ''Another  ground  led  to  a  false  result  This  would  not  ex- 
for  setting  aside  the  award  is  a  mis-  tend  to  a  case  where  the  arbitrators 
take  of  fact,  apparent  upon  the  award  come  to  a  conclusion  of  fact  erroneous- 
itself;  and  this  is  held  to  invalidate  ly,  upon  evidence  submitted  to  and  con- 
the  award,  upon  the  principle  stated  in  sidered  by  them,  although  the  party 
the  preceding  proposition,  that  the  impeaching  the  award  should  propose 
award  does  not  conform  to  the  judg-  to  demonstrate  that  the  inference  was 
ment  of  the  arbitrators ;  and  the  mis-  wrong.  This  would  be  the  result  of 
take,  apparent  in  some  material  and  reasoning  and  judgment,  upon  facts 
important  particular,  shows  that  the  re-  and  circumstances  known  and  under- 
sult  is  not  the  true  judgment  of  the  stood;  therefore  a  result  which,  upon 
arbitrators.  The  mistake,  therefore,  the  principles  stated,  must  be  deemed 
must  be  of  such  a  nature,  so  affectinsr  conclusive.  But  the  mistake  must  be 
the  principles  upon  which  the  award  of  some  fact,  inadvertently  assumed 
is  based,  that  if  it  had  been  seasonably  and  believed*  which  can  now  be  shown 
known  and  disclosed  to  the  arbitrators,  not  to  have  been  so  assumed  ;  and  the 
if  the  truth  had  been  known  and  un-  principal  illustration  was  that  of  using 
derstood  by  them,  they  would  probably  a  false  weight  or  measure,  believing  it 
have  come  to  a  different  result.  A  fa-  to  be  correct  Suppose,  as  a  further 
miliar  instance  of  this  class  of  mis-  illustration,  that  a  compass  had  been 
takes,  is  an  obvious  error  in  oomputa-  used  to  ascertain  the  bearings  of  points, 
tion,  by  which  the  apparent  result,  in  and  it  should  be  afterwards  found,  that, 
sums  or  times,  or  other  things  of  like  by  accident,  or  the  fraud  of  the  party, 
kind,  is  manifimtly  erroneous.  In  such  a  magnet  had  been  so  placed  as  to  dis- 
ease it  is  clear  that  the  result  stated  ia  turb  the  action  of  the  needle,  and  this 
not  that  intended ;  it  does  not  expreu  wholly  unknown  to  the  arbitrators ; 
the  real  judgment  elf  the  arbitrators,  it  is  not  a  fact,  or  the  inference  of  a 
The  class  of  cases  in  which  the  court  fact,  upon  which  anv  judgment  or  skill 
will  set  aside  an  award,  upon  matter  had  been  exercised,  but  a  pure  mistake, 
not  arising  out  of  the  submission  or  by  which  their  judgment,  as  well  as 
iiward,  is,  where  there  is  some  corraiH  the  needle,  had  been  swerved  firom  the 
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•  704       *  If  the  submission  authorize  the  arbitrators  to  refer 

questions  of  law  to  the  court,  this  may  be  done  ;  other- 
wise, such  reference  would,  in  general,  either  be  itself  de* 
clared  void,  or  would  have  the  efifect  of  avoiding  the  award, 
because  it  prevented  it  from  being  certain,  or  final  and  con- 
clusive, (t)  The  arbitrators,  by  a  general  submission,  are 
required  to  determine  the  law;  and  only  a  decided  and 
important  mistake  could  be  shown  and  have  the  effect  of  de* 

feating  the  award ;  it  has  been  said,  that  only  a  mis- 

•  705  take  amounting  to  a  perverse  misconstruction  *  of  the 

law,  would  have  this  effect;  certainly  a  very  great 
power  is  given  to  arbitrators  in  this  respect,  and  it  has  even 
been  expressly  declared,  that  they  have  not  only  all  the 
powers  of  equity  as  well  as  of  law,  but  may  do  what  no 
court  could  do,  in  giving  relief  or  doing  justice,  (y) 

tme  direction,  which  it  would  hare  complaint  by  either  partjr,  for  it  is  their 

talcen  had  it  followed  the  true  law  un-  own  choice ,  to  be  concluded  by  the 

derstood  to  govern  it.    One  test  of  such  judgment  of  the  arbitrators.    Besides, 

a  mistake  is,  that  it  is  of  such  a  kind,  under  such  a  general  submission,  the 

and  so  obvious,  that  when  brought  to  the  reasonable  rule  seems  to  be,  that  the 

notice  of  the  arbitrators,  it  would  in-  referees  are  not  bound  to  award  upon 

duce  them  to  alter  the  result  to  which  the  mere  dry  principles  of  law  applicable 

they  had  come  in  the  particular  speci-  to  the  case  before  them.    They  may 

fied.    It  is  not  to  be  understood  that  decide  upon  principles  of  equity  and 

such  mistake  can  be  proved  only  by  good  conscience,  and  may  make  their 

the  testimony  or  by  the  admission  of  award  ex  cequo  et  bono.   We  bold,  in  this 

the  arbitrators.    They  may,  from  va-  respect,  the  doctrine  of  Lord  Taibol  in 

rious  causes,  be  unable  to  testify,  or  the  South  Sea  Company  v.  Bumbstead, 

mav  not  be  able  to  recollect  the  facts  of  Lord  Thttrlow  in  Knox  v.  Simonds, 

and  circumstances  sufficiently.     It  is  of  the  King's  Bench  in  Ainslie  v.  Goff,- 

not,  therefore,  as  matter  of  law,  con-  and  of  the  Common  Pleas  in  Detver  o. 

fined  to  a  case  of  mistake  admitted  or  Barnes.     If,  therefore,  under  an  un- 

E roved  by  the  arbitrators ;  but  it  must  qualified  submission,  the  referees,  mean- 

e  of  a  fact  upon  which  the  judgment  ing  to  take  upon  themselves  the  whole 

of  the  arbitrators  has  not  passed  as  a  responsibility,  and  not  to  refer  it  to  the  - 

part  of  their  judicial  investigation,  and  court,  do  decide  differently  from  what 

one  of  such  a  nature,  and  so  proved,  the  court  would  on  a  point  of  law,  the 

as  to  lead  to  a  reasonable  belief  that  award  ought  not  to  be  set  aside.    If, 

they  were  misled  and  deceived  by  it,  however,  the  referees  mean  to  decide 

and  that  if  they  had  known  the  truth,  according  to  law,  and  mistake,  and  refer 

they  would  have  come  to  a  different  it  to  the  court  to  review  their  decision 

result."  (as  in  all  cases,  where  they  specially 

It)  Sutton  V.  Horn,  7  S.  &  R.  228.  state  the  principles  on  which  they  have 

;)  The  power  of  arbitrators  io  dia-  acted,  they  are  presumed  to  do),  in  such 

regard  strict  principles  of  law,  and  to  cases  the  court  will  set  aside  the  award ; 

decide  upon  principles  of  equity  and  for  it  is  not  the  award  which  the  referees 

good  conscience,  was  warmly  claimed  meant  to  make,  and  they  acted  under  a 

by  Story,  J.,  in  Kleine  v.  Catara,  2  mistake.  On  the  other  hand,  if  knowing 

GaHis.  6l :  "  Under  a  general  submis-  what  the  law  is,  they  mean  not  to  be 

sion,"  said  he,  "the  arbitrators  have  bound  by  it,  but  to  decide,  what  in 

rightfully  a  power  to  decide  on  the  law  equity  and  good  conscience  ought  to  be 

and  the  fact ;   and  an  error  in  either  done  between  the  parties,  their  award 

respect  ought  not  to  be  the  subject  of  ought  to  be  supported,  altliough  the 
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Other  grounds  of  objection  to  an  award,  are  irregularity 
of  proceedings.  Thus,  a  want  of  notice  to  the  parties  fur- 
nishes a  ground  of  objection  to  the  award,  (i)  And 
for  this  purpose  *  it  is  not  necessary  that  the  submis-  *  706 
sion  provide  for  giving  such  notice,  because  a  right  to 
notice  springs  from  the  agreement  to  submit.  (Z)  But  this 
rule  is  not  of  universal  application ;  for  there  may  be  cases 
where  all  the  facts  have  been  agreed  upon  and  made  known 
to  the  arbitrators,  and  where  the  case  does  not  depend  upon 

whole  proceedings  should  be  apparent        {h)  Paschal  v.  Terrj,  Kelynge,  182; 

on  the  face  of  the  award.    And  this,  in  Rigden  v,  Martin,  6  Harris  &  J.  408 ; 

9ttr  opinion,  notwithstanding  some  con-  Falconer  v.  Montgomery,  4  Dall.  282; 

trariety,  is  the  good  sense  to  be  ex-  Lutz  v.  Linthicum,  8  Pet.  178 ;  Peters 

tracted  from  the  authorities.  In  Morgan  r    Newkirk,  6  Co  wen,  108;  Rivers  o. 

p.  Mather,  Lord  Loughborough  lays  it  Walker,  1  Dall.  81 ;  VVebber  v.  Ives,  1 

down  as  clear,  that  corruption,  misl^e-  Tyler,  441 ;  Craig  v.  Hawkins,  Hardin, 

havior,  or   excess  of  power,  are  the  46.    In  Crowell  r.  Davis,  12  Met.  293, 

only  grounds  for  setting  aside  awards ;  C.  &  1).  agreed  to  submit  all  disputed 

and  although  in   tlie  same  case  Mr.  claims  between  them  to  the  final  award 

Commissioner   Wilson  says,  that  arbi-  of  B.,  and  to  abide  by  his  decision ;  and 

trators  cannot  award  contrary  to  law,  that  if  B.  should  decline  to  act  ak>ne  as 

because  that  is  beyond  their  power,  for  referee,  he  might  select  one  or  two 

the  parties  intend  to  submit  to  them  other  referees  to  act  with  him ;  and 

only  the  legal  consequences  of  their  that  if  he  should  decline  altogether,  the 

transactions  and  agreements ;  yet  this  matter  should  be  referred  to  such  per- 

reasoning  is  wholly  unsatisfactory,  not  son  or  persons  as  he  should  select.    B. 

only  from  its  begging  the  question,  but  declined  to  act,  and  appointe<l  G.,  H., 

from  its  being  in  direct  opposition  to  and  I.  as  referees,  on  the  28d  of  March, 

very  high  authority.    If,  m  the  ca^e  of  which  appointment  C.  and  D.  had 

before  the  court,  the  referees  had  made  immediate  notice,  and  G.,  as  chairman 

a  general  award,  without  any  specifica-  of  said  referees,  called  on  D.,  and  in* 

tion  of*  the  reasons  of  their  decision,  it  formed  him  that  the  referees  had  agreed 

would  have  deserved  very  grave  con-  to  hear'  the  parties  in  the  afternoon  of 

sideration,  whether  we  could,  by  collat-  that  day.    D.  told  G.  that  he  could  not 

eral  evidence,  have  examined  into  the  attend  to  the  business  on  that  day :  and 

existence  of  any  errors  of  law.   We  are  G.  told  D.  that  H.  and  I.  could  not 

not  prepared  to  say  that  such  a  course  attend  at  any  other  time,  and  that  other 

would  be  proper,  unless  the  submission  referees  would  have  to  be  appointed  in 

were  restrained  to  that  effect,  or  mis-  their  place,  to  which  D.  made  no  objeo- 

behavior  were  justly  imputed  to  the  ref-  tion  or  reply.     On  the  next  day,  G 

erees.    But  here  the  r^erees  have  ex-  gave  notice  to  D.  that   the  hearing 

Eressly  laid  the  grounds  of  their  decision  would  be  on  the  27th  of  March,  at  a 

efore  us,  and  have  thereby  submitted  certain  place.     On  the  said  27th  of 

it  for  our  considehition.   Tliis  course  is  March  H.  and  I.  were  not  present  at 

not  much  to  be  commended.     Arbi-  the  appointed  place,  and  B  ,  at  the 

trators  may  act  with  perfect  equity  request  of  C.  &  G.,  appointed  K.  and 

between  the  parties,  and  yet  roaj  not  L.  as  referees  in  their  stead.    G.,  K., 

always  give  good  reasons  for  their  de-  and  L.  thereupon  proceeded  to  hear  C, 

eisions ;  and  a  disclosure  of  their  reasons  in  the  absence  of  D.,  and  made  an 

may  often  enable  a  party  to  take  ad-  award  in  C.'s  favor.    Held,  that  D.  was 

Tintage  of  a  slight  mistake  of  law,  not  bound  by  the  award.     And  see 

which  may  have  veiy  little  bearing  on  Peterson  v.  Ayre,  17  C.  B.  724, 25  Eng. 

the  merits.  A  special  award,  therefore^  L.  &  £q.  826 ;  Oswald  v.  Gray,  Bau 

is  very  perilous;  but  when  it  is  once  Court,  1866,  29  Eng.  L.  &  Eq  85. 
before  the  court,  it  must  stand  or  faU       (/)  Elmendorf  v.  Harris,  28  Wend, 

bgr  He  intrinsic  ooneotness,  tested  by  628;  Peters  v.  Newkirk,  6  Cowen»  lOS 
kfal  prinoiplee." 
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tlie  evidence,  and  no  hearing  is  desired,  and  therefore  notioe 
would  be  unnecessary,  (m) 

Another  instance  of  irregularity  is  the  omission  to  examine 

witnesses,  (n)  or  an  examination  of  them  when  the 
*  707  parties  were  *  not  present,  and  their  absence  was  for 

good  cause ;  (o)  but  the  examination  of  witnesses  with- 
out putting  them  under  oath  or  afiSrmation  will  not  set  aside 
an  award,,  if  the  parties  were  present  and  made  no  objec- 
tion. ( jE?)  A  concealment  by  either  of  the  parties  of  material 
circumstances,  would  avoid  an  award,  for  this  would  be 
fraud.  So  if  the  arbitrators,  in  case  of  disagreement,  were 
authorized  to  choose  an  umpire,  but  drew  lots  which  of  theiti 
should  choose  him.  (;)  But  it  was  in  one  case  held  enough 
that  each  arbitrator  named  an  umpire,  and  lots  were  drawn 
to  decide  wliich  of  these  two  should  be  taken,  because  it 
might  be  considered  that  both  of  these  men  were  agreed 
upon,  (r)    And  if  an  umpire  be  appointed  by  lot,  or  other- 

(m)  Miller  v.  Kennedj,  8  Rand.  2.  dissenting,  that  no  aafflcient  canae  waa 
Notice  to  sureties  on  the  submission  shown  for  such  an  interference,  and  the 
t>ond  is  not  necesaaiy.  Farmer  v.  bill  was  dismissed.  And  temUe  that 
Stewart,  2  N.  H.  97.  In  Ranney  v.  where  the  submission  is  to  two  arbitra- 
Edwards.  17  Conn.  809,  A  and  B  haying  tors,  with  power,  in  case  of  disagree- 
unsettled  accounts  between  them,  su£  ment,  to  select  a  third  person  to  act 
mitted  such  accounts  to  the  arbitra-  conjointly  with  them,  the  necessity  of 
ment  of  C  and  D ;  and  in  case  they  a  rehearing,  in  the  absence  of  any  ex- 
should  not  agree,  they  were  authorized  press  request  by  one  or  both  of  the 
to  select  a  third  person,  who,  either  in-  parties,  is  a  matter  resting  in  the  sound 
diyidually,  or  in  conjunction  with  the  discretion  of  the  arbitrators ;  but  it 
other  two,  should  determine  the  cause,  such  request  be  made,  it  is  their  duty 
C  and  D,  after  hearing  the  parties,  and  to  comply  with  it.  See  ftirther  Rigden 
examining  their  books  and  accounts,  v.  Martin,  6  Harris  &  J.  406;  Emery  o. 
were  unable  to  agree  upon  a  part  of  the  Owings.  7  Gill,  488;  Bullitt  i^.  Mus- 
matter  in  controversy ;  and  thereupon  graTe,  8  Gill,  81 ;  Cobb  r.  Wood,  82 
they  selected  E  as  a  third  person  to  act  Me.  466;  McKinney  v.  Page,  id.  618. 
with  them  in  making  the  award.  C  and  And  the  right  to  notice  may  be  waived. 
D  then  stated  to  E  the  claims,  accounts,  Graham  v.  Graham,  9  Barr,  264. 
and  evidence  of  the  parties,  relative  (a)  This  seems  not  to  be  necessary, 
to  the  matters  about  which  they  dis-  in  cases  where  the  value  of  property 
agreed ;  after  which  C,  D,  and  E  made  merely  is  to  be  determined.  Eads  v. 
their  award  in  favor  of  B.  A  and  B  Williams,  4  De  O.,  M.  &  G.,  674,  81 
had  no  notice  of  the  appointment  of  E,  Eng.  L.  &  Eq.  208. 
until  after  the  publication  of  the  award ;  (o)  So  an  examination  of  the  books 
nor  had  they,  or  either  of  them,  any  of  one  party  in  the  absence  of,  and 
hearing  l^efore  the  arbitrators,  after  without  notice  to,  the  other  party,  and 
such  appointment ;  but  C  and  D  in  without  proof  of  the  correctness  of  the 
omitting  to  give  such  notice,  and  in  entries  therein,  will  vitiate  the  award, 
making  their  statement  to  £,  acted  Emery  v.  Owings,  7  Gill,  488.  See 
under  a  sense  of  duty,  and  were  not  also  Knowlton  v.  Nickles,  29  Barb.  466 
guilty  of  any  fhiud,  concealment,  or  {p)  Biggs  v.  Hansell,  16  C.  B.  662. 
partiality.  On  a  bill  in  chancery,  {q)  Huris  v,  Mitchel,  2  Vem.  486. 
brought  by  A  agahist  B,  to  have  the  (r)  Neale  v.  Ledger,  16  East,  61 
awaid  set  aside,  it  was  held,  Church,  J.,  But  see  contra,  In  re  CaaeU,  9  B.  4  C 
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wise  irregularly,  if  the  parties  agree  to  the  appointment,  and 
confirm  it  expressly  or  impliedly  by  attending  before  him, 
with  a  full  knowledge  of  the  manner  of  the  appointment, 
this,  it  seems,  covers  the  irregularity.  («)  If  a  reference  be 
to  three  arbitrators,  the  award  of  two,  without  consulting 
the  third,  although  he  be  absent,  has  no  force,  (f)  ' 

2    Ov  AH  AORBBmHT  TO  SUBMIT  QuSSTTOKS  TO  ASBITRATXOH. 

Both  in  this  country  and  in  England,  it  has  long  been  con- 
sidered, that  the  parties  to  a  contract  are  not  bound  by  an 
agreement,  whether  in  or  out  of  the  contract,  to  refer  ques- 
tions under  the  same  to  arbitration;  because  they  cannot 
oust  the  courts  of  their  jurisdiction,  by  any  agreement 
that  these  claims  shall  be  *  submitted  to  arbitration,  (u )  *  T08 
Such  a  clause  has  been  held  to  have  no  effect,  although 
the  matters  in  controversy  have  been  referred  to  arbitrators 
and  are  still  pending  at  the  time  of  action  brought,  (v)  So, 
courts  of  equity  have  refused  to  enforce  a  bill  for  the  specific 
performance  of  an  agreement  to  refer  to  arbitration,  or  to 
compel  a  party  to  appoint  an  arbitrator  under  such  an  arrange- 
ment, (tr)     In  one  case  where  an  action  was  referred  to  arbi- 

624 ;  Tunno  v.  Bird,  6  B.  ft  Ad.  4S8 ;  ton  o.  George*  Ins.  Co.  17  Maine,  181 

James  v.  Attwood,  7  Scott,  841 ;  Ford  HiU  v.  Mare,  40  Maine,  616;  Allegrect 

V.  Jones,  8  B.  &  Ad  248.  Maryland  Ins.  Co.  6  Harris  &  J.  408 ; 

U)  Taylor  r.  Backhouse.  Bail  Court,  Gray  v.  Wibon,  4  WatU,  89 ;  Contee 

2Bng.  L.4b  Eq.  184;  Tunno  v.  Bird,  v.  Dawson,  2  Bland,  2d4;    Randel  v, 

6  B.  ft  Ad.  488.    The  aoquiescence  in  Chesapeake  ft  Delaware  Canal  Co.  1 

such  a  mode  of  appointment,  will  not  Harring.  Dei.  288 ;  Uorton  v.  Stanley, 

bind  a  oarty,  howerer,  unless   made  1  Miles,  418;  Stone  v.  Dennis,  8  Porter, 

with  full  knowledge  of  all  the  facts.  281 ;  Haggart  v.  Morgan,  4  Sandf .  198, 

WeUs  V,  Cooke,    2   B.  ft  Aid.    218 ;  1  Seld.  422. 

In  re  Jamieson,  4  A.  ft  E.  946;    /a  re        (r)  Harris  v,  Reynolds,  7  Q.  B.  71. 
Greenwood,  9  A.  ft  E.  699;  In  re  Hod-        {w)  Wellington    o.    Mackintosh,    2 

son,  7  Dowl.  669.    The  case  of  Ford  v.  Atk.  669 ;  Street  v.  Rigby,  6  Ves.  816; 

Jones,  8  B.  ft  Ad.  248,  holding  that  the  Milnes  v.  Gery,  14  id.  400 ;  Blundell  p. 

appointment  of  umpire  by  lot,  even  by  Brettargh,  17  id.  282 ;  Gourlay  v.  Duke 

consent  of  parties,  is  bad,  is  probably  of  Somerset,  19  id.  i2d ;  Wilks  v.  Davis, 

not  law;  ooimoisms  toOit  errorem.    See  8  Meriv.  607;    Agar  r.    Macklew,  2 

Christman  p.  Moran,  9  Barr,  487.  Simons    ft    S.    418;    Mexborough    p. 

(()  In  re  Beck  ft  Jackson,  1  C.  B.  Bower,  7  Bear.  127 ;  Copper  p.  Wells, 

(v.  s.)696.    Seealso  Wadev.  Dowling,  Saxton,    10;     Tobey   p.    County   of 

4  Ellis  ft  B  44.  Bristol,  8  Story,  800.    In  Half  hed  r 

(a)  Kill  p.  Hollister,  1  Wilson,  129;  Jenning.  2  Dickens,  702,  nam.  Half 

Thompson  p.  Chamock,  8  T.  H.  189;  hide  p.  Fenning,  2  Bro.  Ch.  886,  a  bill 

Qoidstone  p.  Osbom,  2  Car.  ft  P.  660 ;  was  brought  by  one  partner  against 

Mitchell  p.  Harris,  2  Ves.  129;  Wei-  another  and  the  representatire  of  a 

lington    p.    Mackintosh,    2  Atk.  669 ;  deceased  partner,  for  an  account  and 

Nichols  9.  Chalie,  14  Ves.  266;  Robin-  for  a  production  and  a  discovery.    The 
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tration  by  consent^  the  court  refused  to  order  the  arbitrators 

to  proceed,  (x)    But,  in  England,  the  principles  upon  which 

these  rules   rest,  have  recently  been    much    ques- 

*  709  tioned ;  (y)  and  it  *  has  been  held,  that  an  agreement, 

that  the  amount  of  damages  to  be  recovered  in  an  action 
at  law  shall  be  first  determined  by  arbitrators,  is  binding, 
and  that  no  action  will  lie  till  such  an  arbitration  is  had.  (z) 

defendants  pleaded,  that  there  was  a  is  not  to  be  found  in  the  Year  Book, 
clause  in  the  articles  that  no  bill  or  suit  8  Edw.  III.,  referred  to,  but  is  in  Fitz. 
should  be  brought  respecting  the  part-  Ab.  *  Waste/  pi.  6 ;  and  the  vhole  of 
nership,  until  the  matter  should  nave  it  is  given  in  Co.  Litt.  686.  It  seems, 
been  referred  to  arbitration  and  the  arbi-  that  this  decision  proceeded  on  the 
trator  should  have  made  his  award,  and  ground  that  the  neighbors  could  not 
the  plea  was  sustained.  This  case  has  redress  the  wrong  done ;  that  it  could 
generally  been  considered  to  have  been  only  be  done  by  plea ;  therefore,  not- 
incorrectly  decided ;  but  it  appears  to  withstanding  the  deed,  an  action  of 
us  not  to  be  opposed  to  the  authorities  waste  would  lie.  There  is  not  a  word 
above  cited,  and  it  is  sustained  by  Lord  leading  to  the  supposition,  that  an 
Chancellor  Suqden,  in  l>imsdale  v.  action  would  have  been  maintainablet 
Robertson,  2  Jones  &  La  Touche,  68.  if  the  neighbors  could  have  given  the 
In  this  case,  a  submission  had  been  appropriate  redress-;  or  that  it  might 
entered  into  by  tlie  parties,  the  arbi-  not  have  been  granted  by  deed,  tliat, 
trators  were  designated,  and  their  if  a  dispute  arose  about  waste,  neigh- 
powers  and  duties  fully  pointed  out.  bors  should  say  whetlier  there  had  been 
But  before  they  had  taken  any  pro-  waste  or  not.  But  in  subsequent  cases, 
oeedings,  the  plaintiff  61ed  his  bill,  it  has  been  considered  to  have  estab- 
alleging  that  the  arbitrators  could  not  lished,  that  parties  cannot  by  agree- 
do  him  justice  under  the  powers  con-  ment  oust  the  jurisdiction  of  the  courts 
ferred  upon  them.  It  is  provided  in  of  tlie  realm.'*  And  in  llussell  r.  Pel- 
Kngland  and  Ireland  by  statute,  that  legrini,  6  Ellis  &  B.  1020,  88  £ng.  L.  & 
after  the  arbitrators  are  appointed  in  £q.  99,  Lord  Campbell^  C.  J.,  said : 
pursuance  of  any  submission  to  refer-  **  For  some  time  the  courts  had  a  great 
ence,  containing  an  agreement  that  hormr  of  arbitrations,  and  doubts  were 
such  submission  shall  be  made  a  rule  entertained,  whether  a  clause  for  refer- 
of  court,  etc.,  that  the  submission  can-  ring  matters  in  dispute,  introduced  in 
not  be  revoked  by  either  partj^' without  an  agreement,  was  not  illegal.  But  I 
leave  of  court.  The  chancellor  held,  cannot  imagine  why  parties  should  not 
that  the  bill  would  not  lie  in  this  case,  be  allowed  to  settle  their  differences  in 
and  the  whole  subject  of  the  power  of  the  manner  which  they  think  most  con- 
a  court  of  equity  in  the  premises  was  venient.  When  a  cause  of  action  has 
considered  at  length,  and  the  case  of  arisen,  the  courts  are  not  to  be  ousted 
Half  hide  v.  Penning  was  considered  as  of  their  jurisdiction ;  but  parties  mav 
correctly  decided.  come  to  an  agp'eement  that  there  shall 
{x)  Craw  shay  O.Collins,  1  Swanst.  40.  be  no  cause  of  action,  until  their  dif- 
iy)  In  Scott  V,  Avery,  6  H.  L.  Cas.  ferences  have  been  referred  to  arbitra- 
811,  86  Eng.  L.  &  Eq.  1,  18,  Cretswell,  tion." 

J.,  said :  **  The  whole  of  the  doctrine  («)  In  Scott  p.  Avery,  8  Ezch.  487, 
as  to  ousting  the  jurisdiction  of  the  20  Eng.  L.  &  Eq.  827,  the  policy  con- 
courts,  appears  to  have  been  based  tiuned  the  clause :  **  That  the  sura  to 
upon  the  passage  quoted  b^  Parke,  B.,  be  paid  to  any  suffering  member  for 
in  8  Exch.  494,  from  Co.  Litt.  686 :  '  If  any  loss  or  damage,  shall,  in  the  first 
a  man  makes  a  lease  for  life,  and  by  instance,  be  ascertained  and  settled  by 
deed  grants,  that  if  any  waste  or  de-  the  committee ;  and  the  suffering 
struction  be  done,  it  shall  be  redressed  member,  if  he  agrees  to  accept  such 
by  neighbors,  and  not  by  suit  or  plea,  sum  in  f^U  satisfaction  of  his  claim, 
notwithstanding,  an  action  of  waste  shall  be  entitled  to  demand  and  sue  for 
shall  lie,  for  the  place  wasted  cannot  the  same,  as  soon  as  the  amount  to  be 
be  recovered  without  plea.'    The  case  paid  has  been  ascertained  and  settle^ 
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Eyen  if  an  agreement  to  refer  a  case  to  arbitration  is  so  far 
invalid  that  it  cannot  be  pleaded  in  bar  to  a  suit,  an  action 
for  damages  will  lie  for  the  breach,  (a) 

In  England,  it  is  now  provided  by  statute,  which  probably 
arose  out  of  the  recent  adjudications,  that  whenever 
there  is  an  *  agreement  in  any  written  instrument,  to  *  710 
refer  a  cause  to  arbitration,  and  a  suit  is  brought,  the 
court  may  grant  a  rule  to  stay  proceedings  at  the  request  of 
the  defendants,  (i) 

and  not  before,  which  can   only  be  arbitrator  without  bringing  an  action, 

claimed  according  to  the   costomarj  then  a  plea  to  that  effect  would  be  no 

mode    of  payment   in     use    by    the  bar  to  an  action ;  but  if  we  agreed  that 

society."    The  arbitration  clause  fol-  J.  S.  was    to   award  the  amount  of 

lowed    immediately  after  this,  which  damages  to  be  recoverable  at  law,  then, 

provided,  that  in  case  of  any  difference  if  such  arbitration  did  not  take  place, 

between  the  committee  and  any  member  no  action  could  be  brought." 
relative  to  the  settlement  of  any  loss  or        (a)  Livingstone  v,  Ralli,  6  Ellis  &  B. 

damage  or  any  other  matter  relating  to  182,  80  Eng.  L.  &  Eq.  279.    This  doo> 

the  insurance,  arbitrators   should   be  trine   was    doubted    in  Tattersall  v. 

appointed,  etc,  and  it  was  also  pro-  Groote,  2  B.  &  P.  131. 
Tided,  that  <*  the  obtuning  the  decision        {b)  17  &  IS  Vict.  c.  126,  §  11.    This 

of  such  arbitrators  on  the  matters  and  statute  provides,  that  "  Whenever  the 

cUims  in  dispute,  is  hereby  declared  parties  to  any  deed  or  instrument  in 

to  be  a  condition  precedent  to  the  right  writing  to  be  hereafter  made  or  exe- 

of  any  member  to  maintain  any  such  cuted,  or  anv  of  them,  shall  agree  that 

action  or  suit."    The  defendants'  plea  any  then  existing  or  future  differences 

set  forth,  that  a  difference  had  arisen  between  them  or  any  of  them  shall  be 

between  the  committee  and  the  insured  referred  to  arbitration,  and  any  one  or 

relative  to  the  extent  of  the  loss ;  that  more  of  the  parties  so  agreeing,  or  any 

the  amount  had,  therefore,  never  been  person  or  persons  claiming  through  or 

ascertained;  and  that  the  defendants  under  him  or  them  shall,  nevertheless, 

were,    and   always  had    been,  ready  commence  any  action  at  law  or  suit  in 

and  willing  to  have  the  same  decided  equity  against  the  other  party  or  parties 

by  arbitrators,  but  the  plaintiff'  was  or  any  of  them,  or  against  any  person 

not  ready  and  willing  so  to  do ;  and  or  persons  claiming  through  or  under 

that   the    loss    had   not  been  settled  him  or  them  in  respect  of  the  matters 

or    ascertained    by    arbitrators.      On  so  agreed  to  be  referred  or  any  of  them, 

demurrer,    the   Court   of    Exchequer  it  shall  be  lawful  for  the  court  in  which 

Sive    judgment     for     the     plaintiff!  such  action  or  suit  is  brought  or  a  judge 

ut   in   the  Exchequer  Chamber  the  thereof,  on  application  by  the  defend* 

judgment  was  reversed,  on  the  ground,  ants  or  any  of  them  after  appearance  and 

tliat    the    provisions    mentioned    did  before  plea  or  answer,  upon  being  satis- 

not  oust    the    courts   of  their  juris-  fied  that  no  sufficient  reason  exists  why 

diction,  but  merely  provided  that  the  such  matters  cannot  be  or  ought  not  to 

amount  should  be  ascertained  in  a  cer-  be  referred  to  arbitration,  according  to 

tain    way,    before  the    party  was  at  such  agreement  as  aforesaid ;  and  that 

liberty  to  sue  ;  and  that  this  was  in  the  the  defendant  was,  at  the  time  of  the 

nature  of  a  condition  precedent.    Avery  bringing  of  such  action  or  suit,  and  still 

V.  Scott,  8  Exch.  497,  20  Eng.  L.  &  Eq.  is,  ready  and  willing  to  join  and  concur 

884.    This  decision  was  affirmed  in  the  in  all  acts  nei^essary  and  proper  for 

House  of  Lords,  6  H.  L.  Cas.  811,  86  causing  such  matters  so  to  be  decided 

Eng.  L.  &  Eq.  1,  Martin,  B.,  Alderson,  by  arbitration,  to  make  a  rule  or  order 

B.,  and  Croninfon,  J.,  dissenting.    Lord  staying  all  proceedings  in  such  action 

Chancellor  Cranworth  stated  the  law,  or  suit  on  such  terms  as  to  costs  and 

as  follows :  *'  If  I  covenant  with  A.  not  otherwise  as  to  such  court  or  judge  may 

to  do  a  particular  act,  and  it  is  agreed  seem  fit:  Provided  always,  that  any  such 

between  us  that  any  question  which  rule  or  order  may  at  any  time  afterwards 

might  arise  should  be  decided  by  an  be  discharged,  or  varied  as  justice  may 
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In  this  country,  it  has  been  held,  that  if  the  insurance 
company  takes  possession  of  the  vessel  and  proceeds  to  re- 
pair her,  with  the  view  thus  to  make  good  the  loss,  this 
amounts  to  a  waiver  of  the  submission  to  arbitration,  (c) 

8.  Of  thb  Rbtooation  of  a  Submibsioh  to  Arbitratoxs. 

It  is  an  ancient  and  well-established  rule,  that  either  party 
may  revoke  his  submission  at  any  time  before  the  award  is 
made ;  and  by  this  revocation  render  the  submission  wholly 
ineffectual,  and  of  course  take  from  the  arbitrators  all  power 
of  making  a  binding  award,  (d)  And  in  some  of  our  States, 
as  in  New  York,  this  is  provided  by  statute.  The  precise 
point  of  time  when  this  power  of  revocation  ceases,  may  not 
be  distinctly  determined.  But  the  reason  of  the  case,  and 
some  of  the  authorities  cited  in  the  note  to  the  preceding 
remarks  (note  d),  lead  to  the  conclusion  that  the  power 
exists  until  the  award  is  made. 

In  this  country,  our  courts  have  always  excepted  from  this 
rule,  submissions  made  by  order  or  rule  of  court ;  for  a  kind 
of  jurisdiction  is  held  to  attach  to  the  arbitrators,  and  the 
submission  is  quite  irrevocable,  except  for  such  causes  as  make 
it  necessarily  imperative,  (e)  The  same  exception  is 
*  711  now  made  *  in  England,  certainly  by  the  statute  in 
most  cases,  and  perhaps  by  the  practice  of  coiurts  in 
all.  (/)  In  many  of  our  States,  the  statutes  authorizing 
and  regulating  arbitration,  provide  for  the  revocation  of  the 
submission. 

As  an  agreement  to  submit  is  a  valid  contract,  the  promise 
of  each  party  being  the  consideration  for  the  promise  of  the 
other,  a  revocation  of  the  agreement  or  of  the  submission,  is 
a  breach  of  the  contract,  and  the  other  party  has  his  dam- 
ages.   The  measure  of  damages  would  generally  include  all 

» 

require."  See  Russell  v.  Pellegrini,  6  116;  Horn  v.  Roberts,  1  Ashm.  45; 
Ellis  &  B.  1020,  88  Eng.  L.  &  Eq.  W,  Ruston  v.  Dunwoodv,  1  Binn.  42 ;  Fol- 
ic) Cobb  V,  New  England  Mut.  M.  lock  v.  Hall,  4  Dall.  222;  Tyson  r. 
Ins.  Co.  6  Gray,  192,  204.  Robinson,  8  Ired.  888;  8attons  v.  Tyr- 
{d)  Vynior's  case.  8  Rep.  81 ;  War-  rell,  10  Vt.  94 ;  Inhab.  of  Cumber- 
burton  V.  Storr,  4  B.  &  C.  108 ;  Green  land  v,  Inhab.  of  North  Tannouth,  4 
V.  Polo,  6  Bing.  448 ;  Marsh  v.  Packer,  Greenl.  469. 

20  Vt.  198 ;  Allen  v.  Watoon,  16  Johns.        (/)  See  Milne  v.  Gratriz,  and  Green 

205 ;  Milne  v,  Gratrix,  7  East,  008.  v.  ^ole,  cited  in  note  (</)  Mupra* 
(«)  Freeborn  r.  Denman,  8   Habt 
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the  expenses  the  plaintifF  has  incurred  about  die  submission, 
and  all  that  he  has  lost  by  the  revocation,  in  any  way.  (jg) 

If  either  party  exercise  this  power  of  revocation  (for  it 
can  hardly  be  called  a  right),  he  must  give  notice  in  some 
way,  directly  or  indirectly,  to  the  other  party;  and  until 
such  notice,  the  revocation  is  inoperative.  (A) 

The  revocation  may  be  by  parol,  if  the  submission  is  by 
parol ;  but  if  the  submission  is  by  deed,  the  revocation  must 
*be  by  deed,  (t)  It  may  be  implied  as  well  as  express ;  and 
would  be  implied  by  any  act  which  made  it  impossible  for  the 
arbitrators  to  proceed.  So  it  was  held,  that  bringing  a  suit 
for  the  claim  submitted,  before  an  award  was  ^^  conclusively 
made/^  operated  a  revocation  of  the  submission.  (/)  So  the 
marriage  of  a  feme  sole  works  a  revocation  of  her  submis- 
sion ;  and  it  is  held,  that  this  is  a  breach  of  an  agreement  to 
submit,  on  which  an  action  may  be  sustained  against  her  and 
her  husband,  (i)  And  the  lunacy  of  a  party  revokes  his 
submission,  (l)  And  the  utter  destruction  of  the  subject- 
matter  of  the  arbitration  would  be  equivalent  to  a  revo- 
cation, (m) 

Whether  the  bankruptcy  or  insolvency  of  either,  or 
of  both  *  parties,  would  necessarily  operate  as  a  rev-  *  712 
ocation,  is  not  settled  on  authority.  We  should  say, 
however,  that  it  had  no  such  effect,  imless  the  terms  of  the 
agreement  to  refer,  or  the  provisions  of  the  law  required  it. 
But  the  assignees  acquire  whatever  power  of  revocation  the 
bankrupt  or  insolvent  possessed,  and,  generally,  at  least,  no 
further  power,  (n) 

The  death  of  either  party  before  the  award  is  made,  vacates 
the  submission ;  (o)  unless  that  provides  in  terms  for  the  con- 

(g)  So,  if  a  penalty  for  non-perform-  (k)  Chamler  v,  Winttanlej,  6  East, 

ance  be  expressed  in  the  articles  of  sub-  286.  See  also  Sattons  v.  TyrreU,  10  Vt. 

mission,  a  revocation  gives  an  action  94;  Saocum  v.  Norton,  2  Keble,  S66» 

for  the  penalty.    See  cases  cited  in  8  Keble,  9;  Abbott  v.  Keith,  11  Vt 

note  (d)  iupra,  and  Hawley  v.  Hodge,  7  628. 

Vt.  240.  (/)  Suttons  ».  TyrreU,  10  Vt  94, 

ih)  Vivior  V.  WUde,  2  Biownl.  290,  (m)  Id. 

S  Rep.  81.  (n)  Marsh  v.  Wood,  9  B.  &  C.  669 ; 

(i)  Wilde  V.  Vinor,  1  Brownl.  62;  Tayler  v.  Marling,  2  Man.  &  G.  66; 

Barker  v.  Lees,  2  Keble,  64 ;  Brown  v.  Snook  v,  Hellyer,  2  Chitty,  48. 

Leavitt,  26  Me.  251 ;  Van  Antwerp  o.  (o)  Toussaint  r.  Hartop,  7  Taunt. 

Stewart,  8  Johns.  126.  671 ;  Cooper  o.  Johnson,  2  B.  4  Aid 

0)  Peter  v.  Craig,  6  Dana,  807.  894,  1  Chitty,  187. 
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tmuance  and  procedure  of  the  arbitration,  if  such  an  event 
occurs.  (jE?)  Although  the  death  of  a  party  certainly  re- 
vokes a  submission  out  of  court,  it  seems  to  be  held  in  this 
country,  that  a  submission  under  a  rule  of  court  is  not 
revoked  or  annulled,  even  by  the  death  of  a  party,  (y)  So, 
the  death  or  refusal  or  inability  of  an  arbitrator  to  act,  would 
annul  a  submission  out  of  court,  unless  provided  for  in  the 
agreement ;  but  not,  we  think,  one  under  a  rule,  unless  for 
especial  reasons,  satisfactory  to  the  court  which  would  have 
the  appointment  of  a  substitute,  (r) 

It  may  be  well  to  add,  that,  after  an  award  is  fully  made, 
neither  of  the  parties  without  the  consent  of  the  other,  nor 
either  nor  all  of  the  arbitrators  without  the  consent  of  all 
the  parties,  have  any  further  control  over  it. 
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OF  A  BELEASE. 

A  release  is  a  good  defence ;  whether  it  be  made  by  tihe 
creditor  himself,  or  result  from  the  operation  of  law.  («)  No 
special  form  of  words  is  necessary,  if  it  declare  with  entire 
distinctness  the  purpose  of  the  creditor  to  discharge  the 
debt  and  the  debtor.  And  if  it  have  necessarily  this  effect, 
although  the  purpose  is  not  declared,  it  will  operate  as  a 
release ;  as  in  case  of  a  covenant  never  to  sue,  (t)  or  not  to 

ip]  See  caaes  in  preceding  note,  and  any  award  being  made,  the  conrt  rdn- 

Tyler  v.  Jones,  8  B.  &  C.  144;  Prior  v,  stated  the  cause  on  motion.    We  pre> 

Hembrow,  8  M.   &  W.   878 ;   Dowse  same  that  all  such  questions  would  be 

V.  Coxe,  8  Bing.  20,  10  J.  B.  Moore,  addressed  to  the  discretion  of  the  oonrt, 

272.  and  be  within  their  power. 

(7)  Freeborn  v,  Denman,  8  Halst.        («)  A  release  unaer  seal  is  a  good 

116;  Bacon  v.  Cranson,  16  Pick.  79;  discharge  of  a  judgment.-    The  party 

Price  V.  Tyson,  7  Gill  &  J.  476.    Some  is  not  driven  to  an  audita  querela.    The 

of  our  statutes  expressly  provide,  that  rule  that  a  discharge  of  a  contract  must 

the  death  of  a  party  before  the  award  be  of  as  high  a  nature  as  the  contract 

•hall  not  annul  a  submission  under  a  itself,  does  not  apply  to  such  cases. 

rule.    See  Turner  v.  Maddox,  8  Gill,  Barker  t;.  St.  Quintin,  12  M.  &  W.  441 ; 

190.  Co.  Litt.  291  a ;  Shep.  Touch.  (Preston's 

(r)  In  Price  v.  Tyson,  2  Gill  &  J.  ed.)  p.  822,828. 
476,  one  of  the  arbitrators  appointed        {t)  Cuyler  9.  Cuyler,  2  Johns.  186: 

under  a  rule  of  court,  remoTea  from  Deux  v.  Je£fories,  Cro.  EUk.  862;  a 

the    State;    and  many  years  having  Wms.  Saund.  47,  s.  n.  (1);  Bac.  Abr. 

elapsed  after  his  i^pointment  without  tit  Release  (A),  2 ;  Jackson  1:.  Stack 
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Bue  without  any  limitation  of  time ;  (u)  whereas,  if  a  cove- 
nant not  to  sue  for  a  certain  time  be  broken  by  an  action,  the 
covenant  is  no  bar,  and  the  covenantee  has  no  remedy  but 
on  the  covenant,  (v)  By  some  coui'ts  this  last  rule  is  held  not 
to  apply  to  actions  of  assumpsit,  a  covenant  not  to  sue  for  a 
time  certain  being  there  a  bar  during  that  time,  (w^  So,  if 
tlie  covenant  not  to  sue  for  a  time,  gives  a  forfeiture  in  case 
of  breach,  it  is  said  to  be  a  bar.  (2;)  And  a  bond  or  cove- 
nant to  save  harmless  and  indemnify  the  debtor  against  his 
debt,  is  a  release  of  the  debt,  (y) 

It  was  an  old  maxim  of  the  common  law,  that  an  obligor 
cannot  be  released  by  an  instrument  of  less  force  than  that 
which  bound  him ;  if  bound  by  a  seal,  he  could  be  released 
only  by  a  seal ;  but  while  this  is  still  a  technical  rule,  it  has 
in  practice  lost  much  force ;  (yy)  but  a  release,  to  be  pleaded 
as  such,  as  in  bar  of  an  action,  or  to  qualify  a  witness,  should 
still  have  a  seal. 

*  A  release,  strictly  speaking,  can  operate  only  on  a  •  714 
present  right ;  because  one  can  give  only  what  he  has, 
and  can  only  promise  to  give  what  he  may  have  in  future. 
But  where  one  is  now  possessed  of  a  distinct  right,  which  is 
to  come  into  effect  and  operation  hereafter,  a  release  in  words 
of  the  present,  may  discharge  this  right.  («) 

house,  1  Cowen,  122.    And  Pee  White  hall,  17  Mass.  681 ;  Hutton  v.  Ejre,  6 

V.  Dingley,  4  Mass.  488;    Sew  all  v.  Taunt.  289.    And  see  011/0,  toL  i.  p.  Stl, 

Sparrow,  16  Mass.  24 ;  Reed  v.  Shaw,  note. 

1  Blackf.  245;    Gamett  v.  Macon,  6  (w)  Clopper  v.  Union  Bank,  7  Hairia 

Call,  808.  &  J.  92.    £«/  quart.    And  see  Dow  v, 

(u)  Clark  V.  Russell,  8  Watts,  218;  Tuttle,  4  Mass.  414,  and  cases  tupra, 

Hamaker  p.  Eberly,  2  Oinn.  610.  {x)  21  H.  7,  80,  pi.  10;    White  v. 

(o)  Thimblehy  r.  Barron,  8  M.  &  W.  Dingley,  4  Mass.  483.  And  see  Roll 
210;  Dow  V.  Tuttle,  4  Mass.  414;  Abr.  tit.  Extinguishment  (L),  pi.  2; 
Chandler  v.  Herrick,  19  Johns.  129;  Lee  v.  Wood,  J,  Bridg.  117;  Pearl  v. 
Berry  v.  Bates.  2  Blackf.  118;  Aloft  v.  Wells,  6  Wend.  296. 
Scrimshaw,  2  Salk.  578 ;  Bac.  Abr.  tit.  (y)  Clark  v.  Bush,  8  Cowen,  161. 
Release  (A).  2;  Hoffman  0.  Brown,  1  {»y)  White  v.  Walker,  81  IlL  422; 
Halst  429 ;  Deux  r.  Jefferies.  Cro.  Eliz.  ana  see  preceding  note  {»). 
852;  Perkins  v.  GUman,  8  Pick.  229;  (2)  Pierce  o.  Parker,  4  Met.  80,  whei« 
Gibson  v.  Gibson,  15  Mass.  112;  Cul-  the  authorities  on  this  subject  are  crit- 
lamr.  Valentine,  11  Pick.  159;  Winans  ically  examined  by  Huhbard^  J.,  who 
V.  Huston.  6  Wend.  471.  See  Pearl  v.  thus  remarks:  " From  the  best  ezam- 
WeUs,  6  Wend.  291 ;  Guard  v.  VVhite-  ination  1  have  been  able  to  give  to  the 
side,  18  III.  7.  And  where  two  are  question  before  us,  I  come  to  this  con- 
jointly and  severally  bound,  a  covenant  elusion,  that,  while  a  possibility  merely 
not  to  sue  one,  dues  not  amount  to  a  is  not  the  subject  of  release,  yet,  that, 
release  of  the  other.  Lacy  e.  Kynaa-  in  all  cases  where  there  is  an  existmg 
ton,  12  Mod.  548,  551 ;  Ward  v.  John-  obligation  or  contract  between  parties, 
son,  6  Munf.  6;  Tuckerman  v.  New-  although  such  obligation  or  contract  it 
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The  whole  of  a  release,  as  of  all  legal  instruments,  must 

be  considered ;  and  if  it  be  general  in  its  terms,  it  may  be 

controlled  and  limited  in  its  effects  by  the  limitation  in  the 

recital,  (a)    And  it  may  expressly  extend  to  only  a  part  of 

a  claim  or  debt,  (i)  or  to  the  party  released,  with  ex- 

*  715  press  reservation  *  of  rights  against  other  parties ;  in 

which  case  it  will  be  consti-ued  only  as  a  covenant  not 
to  sue.  (<;)  But  if  a  plaintiff  is  met  by  a  general  release  under 
his  seal  to  the  defendant,  he  cannot  set  up  an  exception  by 
parol.  ((2)    And  where  the  release  is  general  it  cannot  be 

•zecutorj  and  dependent  also  upon  oon-  So  a  release  of  all  demands,  then  ex- 

tingencies  that  may    never   happen  ;  isting,  or  which  should  thereafter  arise, 

still,  if  the  party  in  whose  favor  such  was  held  not  to  extend  to  a  particular 

obligation  or  contract  is  made,  or  who  bond,  which  was  considered  not  to  be 

is  liable,  by  force  of  it,  to  sufler  damage  within  the  recital  and  consideration  of 

if  it  is  not  performed  by  tlie  other  when  the  assignment,  and  not  within  the  in- 

tlie  contingency  happens,  shall  execute  tent  of  tlie  parties.    Payler  u,  Homer- 

a  release  of  all  claims  and  demanda,  sham,  4  M.  &  S.  428.    So,  where  it  is 

actions  and  causes  of  action,  &c.,  cor-  recited  that  various  controversies  are 

rect  in  point  of  form,  and  having  at  subsisting  between  the  parties,  and  ac- 

the  time  of  executing  the  release  such  tions  pending,  and  that  it  had  been 

obligation  or  contract  in  view,  as  one  agreed  that  one  should  pay  the    other 

of  the  subjects  upon  which  the  release  a  certain  sum  of  money,  and  that  they, 

shall  operate,  then  such  release  shall  should  mutually  release   all   actions, 

be  held  as  a  good  and  valid  bar  to  any  and  causes  of  action,  and  thereupon 

suit  which  may  be  afterwards  brought  such  releases  were  executed,  it  was 

upon  such  obligation  or  contract,  or  for  kefd,  that  though  general  in  terms,  the 

money  had,  received,  or  paid,  upon  the  releases  were  qualified  by  the  redtal, 

future  happening  of  the  contingency,  and  limited  to  actions  pending.    Simons 

in  consequence  of  which  the  plaintiff  v.  Johnson,  8  B.  &  Aa.  176 ;  Jackson  v. 

sustains  damage,  and  but  for  such  re-  Stackhouse,  1  Cowen,  126.    So  it  has 

lease  would  have  had  a  peilfoct  right  been  held  in  Massachusetts,  that  where, 

of  action."  upon  the   receipt  of  a  proportionate 

(a)  In  Rich  v.  Lord,  18  Hck.  825,  share  of  a  legacy  given  to  another,  the 

Shaw,  C.  J.,  said:  "It  is  now  a  gen-  person  executed  a  release  of  all  de- 

eral  rule  in  construing  releases,  espe-  mands  under  the  will,  it  was  hdd  not 

cially  where  the  same  instrument  is  to  to  apply  to  another  and  distinct  legacy 

be  executed  by  various  persons,  stand-  to  the  person  himself.  Lyman  v.  Clark, 

ing  in  various  relations,  and  having  9  Mass.  B.  285."    And  see  Learned  v, 

various  kinds  of  claims  and  demands  Bellows,  8  Vt.  79.    See  also,  ante,  p. 

against  the  releasee,  that  general  words,  502,  508,  and  notes, 

though  the  most  broad  and  comprehen-  (6)  2  Roll.  Abr.   418,  tit.  Release 

sive,  are  to  be  limited  to  particular  de-  (H),  pi.  1. 

mands,  where  it  manifestly  appears,  by  (c)  Willis  v.  De  Castro,  C.  B.  1858, 
the  consideration,  by  the  recital,  by  21  Law  Rep.  876. 
the  nature  and  circumstances  of  the  (d)  Brooks  r.  Stuart,  8  A.  &  E.  854. 
several  demands,  to  one  or  more  of  This  was  assumpsit  b^  indorsees  against 
which  it  is  proposed  to  apply  the  re-  the  maker  of  a  promissory  note.  Plea, 
lease,  that  it  was  so  intended  to  be  that  the  promise  was  a  jomt  and  several 
limited  by  the  parties.  And  for  the  one  by  defendant  and  A.,  to  whom  one 
purpose  of  ascertaining  that  intent,  of  the  plaintiffs  executed  a  release 
every  part  of  the  instrument  is  to  be  under  seal.  Replication,  that  the  're- 
considered. As  where  general  words  lease  was  executed  at  the  request  of 
of  release  are  immediately  connected  defendant,  who  afterwards,  and  while 
with  a  proviso  restraininff  their  opera-  the  note  was  unpaid,  in  consideration 
tion.    Solly  v.  Forbes,  2  Brod.  &  B.  88.  of  such  release,  ratified  his  promise^ 
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limited  or  qualified  by  extrinsic  evidence,  altbongb  a  receipt 
may  be.  («)  And  a  release  or  receipt  in  full  tbrows  the 
wbole  burden  of  proof  on  bim  wbo  signed  it,  if  be  alleges 
that  be  signed  it  througb  mistake  or  fraud,  (ee) 

A  release  of  a  debt  sbould  be  made  by  him  who  has  a  legal 
interest  in  it ;  and  if  made  by  one  wbo  has  not  such  an  inter* 
est,  but  is  beneficially  interested,  and  is  not  the  plaintiif  of 
record,  though  this  may  for  many  purposes  release  the  debt, 
it  has  been  held  that  it  cannot  defeat  the  action  at  law.  (/) 
If  the  release  be  made  by  the  trustee,  or  other  party  having 
the  legal  interest,  it  can  be  set  aside,  if  to  the  prejudice  of 
the  party  beneficially  interested,  and  made  without  hia 
assent,  (jg) 

The  release  may  be  only  by  operation  of  law ;  but  this  also 
is  grounded  upon  the  presumed  intent  of  the  parties.  Thus, 
at  common  law  (varied  by  statutory  provisions),  a  creditor 
who  appoints  his  debtor  his  executor,  cancels  the 
debt ;  (A)  unless  the  *  debtor  refuses  to  accept  the  *  716 
office ;  this  be  may  do,  and  then  he  does  not  accept 
the  release,  (t)    So  if  the  parties  intermarry.  (/)    Or  if  the 

and  promised  to  remain  liable  to  plain-  Hddy  no  bar  to  an  action  against  B  bj 

tiffs  for  the  amount  of  the  note.    Ueld^  A  and  C,  ibr  a  debt  due  them, 
bad,  because  it  set  up  a  parol  excep-        [g)  Se«  auto,  toL  i.  p.  22,  and  notee^ 

tion  to  a  release  under  seal*    And  see  and  anUy  p.  617,  n.  (v).    And  see  foi^ 

anU,  vol.  i.  p.  28.  ther  Jones  v.  Herbert,  7  Taunt.  421 ; 

(e)  Baker  v.  Dewej,  IB.  &€.  704.  Fumival  v.  Weston,  7  J.  B.  Moore, 

But  an  agreement  under  seal,  which  856;  Arton  v.  Booth,  4  id.  192;  Hei^ 

compromises  a  suit,  does  not  prevent  bert  v.  Pigott,  2  Cromp.  &  M.  8S4; 

either  partv  from  setting  up  and  pror-  Crook  v.  Stephen,  6  Bing.  N.  C.  6SS ; 

ing  a  parol  undertaking,  that  one  of  Eastman  v.  Wright,  6  Pick.  828 ;  Lm^ 

the  parties  should  pay  the  costs  that  ing  v.  Brackett,  8  FIck.  408. 
had  accrued.    Such   an   undertaking        (A)  Cheetham  v.  Ward,  1  B.  &  P. 

does  not  contradict  or  vary  the  written  680.  ,  And  see  20  Edw.  IV.  17,  pi.  2 , 

agreement,  but  is  distinct  and  indepen-  21  Edw.  IV.   8,  pi.  4 ;   Woodwiurd  v. 

dent   of   it.    Morancy   v.  Quarles,  1  Darcy,    Plowd.    184;    Wankford    v. 

McLean,  194.    That  a  simple  receipt  Wankford,  1  8a)k.  299,  Co.  Litt  294,  b» 

may  be  contradicted  or  varied  by  ex*  n.  (1);  Dorchester  v.  Webb,  Sir  W. 

trinsic  evidence,  see  an/c,  p.  664,  and  Jones,  846;  Rawlinson  v.  Shaw,  8  T. 

notes.  R.  667 ;  Freakley  v.  Fox,  9  B.  A  C. 

(te)    Curley   v.    Harris,   11   AUen,  180 ;  Allin  v.  Shadbume,  1  Dana,  6S. 

112.  But  see,  etmtra^  in  this  country.  Win* 

(/)  Quick  9.  Ludborrow,  8  Bulst  ship  v.  Bass,  12  fiiass.  199.    And  see 

29,  where  A  covenanted  with  B  that  Ritchie  v.  Williams,  11  Mass.  60;  Kin- 

C  should  pay  B  and  D  a  certain  sum  ney  v.  Ensign,  18  Pick.  282;  Sterens 

per  year,  as  an  annuity.    D  married,  v.    Gaylord,  11    Mass.  267;    Ipswich 

and  her  husband  released  the  payment  Man.  Co.  v.  Story,  6  Met  818;  Pusey 

This  was  held  no  bar  to  the  action  by  r.  Clemson,  9  S.  &  R.  204. 
B  to  enforce  the  covenant    And  see        (i)  Dorchester   v.    Webb,    Sir   W 

Walmesley  v.  Cooper,  11  A.  &  E.  216,  Jones,  846.    And  see   cases  cited  in 

where  A  covenanted  with  B  not  to  sue  preceding  note, 
him  for  any  debt  due  from  B  to  A.       (J)  Cage  v.  Acton,  1  Ld.  Raym.  616 
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creditor  receive  from  the  debtor  a  higher  security,  as  a  bond 
for  a  simple  contract  debt ;  but  the  higher  security  maj  be 
given  only  as  colUiteral  to  the  original  debt,  which  then 
remains  in  full  force,  (ifc)  Nor  will  a  specialty  security 
extinguish  a  simple  contract  debt,  unless  it  be  coextensive 
therewith.  (Z) 

For  the  e£fect  of  a  release  by  or  of  one  of  joint  parties, 
see  ante^  ch.  2,  sec.  2. 


SECTION  vn. 


07  ALTBBATION. 

An  alteration  of  a  contract  is  said  to  operate  a  discharge 
of  it.  If  the  alteration  be  by  a  stranger,  and  is  material,  and 
the  original  words  cannot  be  certainly  restored,  it  avoids  the 
instrument,  on  the  ground  that  it  is  no  longer  the  instrument 
of  the  parties,  (m)     And  a  material  alteration  in  commercial 

Cannel   v.  Bnckle,  2  P.  Wms.  242 ;  without  the  privity  of  the  obligee,  be 

Smith  0.  Stafford,  N07,  26,  Hob.  216.  it  by  interlineation,  addition,  mising. 

But  a  bond  conditioned  for  the  pay-  or  by  drawing  of  a  pen  through  a  line, 

ment   of  money   after   the   obligor^i  or  through  the  midst  of  any  material 

death,  made  to  a  woman  in  contempla-  word,  that  the  deed  thereby  becomes 

tion  of  the  obligor's  marrying  her,  and  void  :  as  if  a  bond  is  to  be  made  to  the 

intended  for  her  benefit  if  she  should  sheriff  for  appearance,  &g.,  and  in  the 

surrive,  is  not  released  by  their  mar-  bond  the  sheriff's  name  is  omitted,  and 

riage.    And  if  the  marriage  be  pleaded  after  the  delirery  thereof  his  name  is 

in  bar  to  an  action  of  debt  on  the  bond  interlined,  eitlier  by  the  obligee  or  a 

against  the  heir  of  the  obligor,  a  rep-  stranger,  without  his  privity,  the  deed 

lication  stating  the  purposes  for  which  is  void.    So  if  one  makes  a  bond  of  XIO, 

tlie  bond  was  made  will  be  good,  for  and  after  the  sealing  of  it  another  £\0 

they  are  consistent  with  the  bond  and  is  addeil,  which  makes  it  £20,  the  deed 

condition.    Milboum  v.  Ewart,  6  T.  R.  is  void.   So  if  a  bond  is  raised,  by  which 

881.  the  first  word  cannot  be  seen,  or  if  it  is 

(k)  Twopenny  v.  Young,  8  B.  &  G.  drawn  with  a  pen  and  ink  through  the 

208 ;  Drake  v.  Mitchell,  §  East,  261 ;  word,  although  the  first  word  is  legible, 

Solly  V,  Forbes,  2  Brod.  &  B.  88.  yet  the  deed  is  void,  and  shall  never 

(/)  Jones  V,  Johnson,  8  Watts  &  S.  make  an  issue,  whether  it  was  in  any 

276.    And  see  Twopenny  v.  Young,  8  of  these  ca&es  altered  by  the  obligee 

B.  &  Co.  208.  himself,  or  by  a  stranger  without  his 

(m)  Formerly  a  material  alteration  privity.    Markham  v,  Gonaston,  Cro 

by  a  stranger  was  held  to  render  the  Eliz.  626,  is  to  the  sante  effect.    And 

instrument  void,  notwithstanding  the  such  is  still  held  to  be  the  law  by  all 

original    wonls    might    be    restored,  the  common  law  courts  in  England,  as 

Thus,  in  Pigot's  case,  11  Rep.  27,  it  appears  by  the  case  of  Davidson  9. 

was  resolved,  that  when  any  deed  is  Cooper,  11  M.  &  W.  778,  18  id.  848. 

altered  in    a  point  material,   by  the  That  was  an  action  of  assumpsit  on  a 

plaintiff  himself,  or  by  any  stranger,  guarantee.    The  defendaata  pleadedi 
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paper,  destroys  the  non*consenting  party's  liability,  although 
the  alteration  was  made  before  the  paper  came  into  the 

that  after  the  guarantee  or  agreement  tion  of  inch  deeds  was  to  create  a  title 
in  writing  had  been  made  and  signed,  to  the  land  in  question,  that  title  can- 
and  after  the  defendants  had  promised  not  be  afi^ted  by  the  subsequent  alter- 
as  in  the  declaration  mentioned,  and  ation  of  the  deeos ;  and  the  principles 
after  the  guarantee  had  been  delivered  laid  ^own  in  Pigot's  case  would  not  be 
to  the  plaintiff,  and  while  it  was  in  his  applicable.  But  if  the  party  is  not 
hands,  it  was,  wilhou^  the  knowledge  proceeding  by  ejectment  to  recover 
or  consent  of  the  defendants,  altered  in  the  land  conTeyed,  but  is  suing  the 
a  material  particular  by  some  person  grantor  under  his  covenants  for  title 
to  the  defendants  unknown,  and  its  or  other  covenants  contained  in  the  re- 
nature  and  effect  materially  changed,  lease,  there  the  alteration  of  the  deed 
by  such  unknown  person  affixing  •»  in  any  material  point,  after  its  execu- 
seal  by  or  near  to  the  signature  of  the  tion,  whether  made  by  the  party  or  by 
defendants,  so  as  to  make  it  purport  a  stranger,  would  certainly  defeat  the 
to  be  sealed  by  the  defendants,  and  to  right  of  the  party  suing  to  recover, 
be  the  deed  of  the  defendants ;  by  rea-  The  principle  thus  recognixe<i  in  Pigot's 
son  of  which  alteration  the  said  guar-  case,  with  respect  to  d^s,  was,  in  the 
antee  became  void  in  law.  The  plain-  case  of  Master  v.  Miller,  4  T.  R.  820, 
tiff  took  issue  upon  this  plea,  and  upon  and  2  H.  BI.  141,  established  as  to  bills 
the  trial  a  verdict  was  found  for  the  of  exchange  and  promissory  notes; 
defendant.  Afterwards,  upon  a  motion  and  the  ground  on  which  the  decision 
to  enter  judgment  for  the  plaintiff  mm  in  that  case  was  put  by  the  court  of 
cbatanU  veredicto,  on  the  ground  that  it  error  was,  that  in  all  such  instruments 
was  not  stated  in  the  plea  that  the  a  duty  arises  analogous  to  the  duty 
alteration  was  made  by  the  plaintiff,  arising  on  deeds.  The  instrument  it- 
er with  his  privity,  Lord  AbvngtTt  in  self  proves  the  duty,  without  any  fur> 
delivering  the  judgment  of  the  Court  ther  proof  to  establish  it,  M  eadem  ut 
of  Exchequer,  said :  "  There  is  no  ratio,  eadem  est  lex.  The  law  having 
doubt,  but  that,  in  the  case  of  a  deed,  been  long  settled  as  to  deeds,  was 
any  material  alteration,  whether  made  keid  to  be  also  applicable  to  these 
by  the  party  holding  it  or  by  a  stranger,  mercantile  instruments,  which,  though 
renders  the  instrument  altogether  void  not  under  seal,  yet  possess  prop* 
tlrom  the  time  when  such  alteration  is  erties,  the  existence  of  which  in  the 
made.  This  was  so  resolved  in  Pigot's  case  of  deeds  was,  it  must  be  presumed, 
case ;  and  though  it  was  contended  in  the  foundation  of  the  rule."  And  see 
argument,  that  the  rule  has  been  re-  Burchfield  v.  Moore,  8  Ellis  &  B.  688, 
laxed  in  modem  times,  we  are  not  25  Eng.  L.  &  £q.  128;  Qanlner  v. 
aware  of  any  authority  for  such  a  Walsh,  6  Ellis  ^  B.  82,  82  Eng.  L. 
proposition,  when  the  altered  deed  is  &  Eq.  162.  "  But  the  decisions  do  not 
relied  on  as  the  foundation  of  a  right  stop  there.  In  Powell  v.  Divett,  16 
sought  to  be  enforced.  The  case  is  East,  29,  the  Court  of  King's  Bench 
different,  where  the  deed  is  produced  extended  the  doctrine  to  the  case  of 
merely  as  proof  of  some  right  or  title  bought  and  sold  notes,  holding,  that 
created  by,  or  resulting  from,  its  having  a  vendor  who,  after  the  bought  and 
been  executed ;  as  in  the  case  of  an  ^ect-  sold  notes  had  been  exchanged,  pre- 
ment  to  recover  lands  which  have  been  vailed  on  the  broker,  without  the  con- 
conveyed  by  lease  and  release,  or  now  sent  of  the  vendee,  to  add  a  term  to 
by  release  only.  There,  what  the  the  bought  note  for  his  (the  vendor's) 
plaintiff  is  seeking  to  enforce,  is  not,  benefit,  thereby  lost  all  title  to  recover 
in  strictness,  a  right  under  the  lease  against  the  vendee.  The  ground  on 
and  release,  but  a  right  to  the  possee-  which  the  court  proceeded  was,  that 
sion  of  the  land,  resulting  from  the  the  bought  note,  having  been  frandu- 
fact  of  the  lease  and  release  having  lently  altered  by^  tlie  nlaintJff,  could 
been  executed.  The  moment  after  not  be  received  in  evidence  for  any 
their  execution  the  deeds  become  purpose,  and  as  no*  other  evidence  was 
valueless,  so  far  as  they  relate  to  the  admissible,  the  plaintiff  had  no  meana 
iMissing  of  the  estate,  except  as  afford-  of  asserting  any  claim  whatever.  The 
ing  evidence  of  the  fact  that  they  were  court  considered  that  Master  v.  Miller 
executed.    If  the  effect  of  the  execu-  expressly  decided  the  point  before  tben^ 
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payee^s  hands  and  was  not  known  to  him.  (fitfn)    If 

*  717  the  alteration  be  made  by  a  party,  it  is  said  *  so  fjEtr 

and  Mr.  Jot  dee  />  Bhne,  inking,  it  ber,  where  the  judgment  of  the  court 

should  seem,  his  Tiew  of  tliat  case,  not  below  was  unanimously  affirmed.   Lord 

fh)ra    the  judges    in    the   Exchequer  D^nman,  in  deliTering  the  judgment. 

Chamber,  but  from  the  wider  line  of  said :   "  After  much  doubt  we  tliink 

argument  adopted  by  Lord  Kengon  in  the  judgment  right    The  strictness  of 

the  court  below,  expressly  stated  that  the  rule  on  tliis  subject,  as  laid  down 

Master  v.  Miller  was  not  confined  to  in  Pigot's  case,  can  only  be  explained 

negotiable  securities.    Now,  the  case  on  the  principle,  that  a  party  who  has 

of  Powell  V.  Divett  was  decided  more  the  custody  of  an  instrument  made  for 

tiian  thirty  years  ago,  and  has  ever  his  benefit,  is  bound  to  preserve  it  in 

since  been  treated  as  law ;  and  there-  ita  original  state.    It  is  highly  impor- 

fore,  although  we  certainly  feel  tliat  tant  for  preserving  the  purity  of  legal 

there  are  difficulties  in  the  extent  to  Instruments  that  this  principle  should 

which  it  carries  the  doctrine  of  Pigot's  be  borne  in  mind,  and  the  rule  adhered 

case,  yet  we  do  not  feel  it  open  to  us,  to.    The  party  who  may  suffer  h^  no 

if  we  were  Inclined  to  do  so,  to  act  right  to  complain,  since  there  cannot 

against  that  authority ;  nnd  the  only  be  any  alteration  except  through  fraud, 

question  therefore  is,  whether  there  is  or  laches   on   his  part.    To  say  that 

any  real  distinction  in  principle   be-  Pigot's  case  has  been  oTermled,  is  a 

tween  this  case  and  that  of  Powell  mistake ;  on  the  contrary,  it  has  been 

o.  Divett.    The  only  diflbrence  is,  that  extended ;  the  authorities  establishing, 

in  Powell  v.  Divett,  the  alteration  was  as  common  sense  requires,  that  the 

made  by  the  plaintiffs,  who  held  the  alteration  of  an  unsealed  paper  will 

written  instrument;  whereas,  in  this  vitiate  it."    And  see  Mollett  p.  Wack- 

case,  it  is  not  ascertained  bv  whom  the  erbarth,  6  C.  B.  181.    There  seems, 

alteration  was  made ,  the  jury  finding  however,  at  one  time  to  have  been 

that  the  alteration  was  made  by  some  an  inclination  on  the  part  of  the  Eng- 

Serson  to  them  unknown,  whilst  the  lish  courts  to  relax  the  rule  declare<1  in 

ocument  was  in  the  hands   of  the  Pigot's   case.     Thus,  in    Henfree   v, 

plaintiff.     After  much  reflection,  we  Bromley,  6  East,  809,  it  was  held,  that 

are  of  opinion  that  this  does  not  create  an  award  altered  by  the  umpire  after 

any  real  distinction  between  the  two  it  was  made  up  ready  for  deli  very «  and 

cases.    The  case  of  Powell  v.  Divett  notice  given  to  the  parties,  was  not 

was  decided  on  the  ground  that  written  entirely  vitiated  thereby,  but  that  the 

instruments,  constituting  the  evidence  original  award  being  still  legible,  was 

of  contracts,  are  within  the  doctrine  good,  the  same  as  If  such  alteration 

laid  down  in  Master  v.  Miller,  as  appli-  had  beeii  made  by  a  mere  stranger 

cable  to  negotiable  securities ;  and  the  without  the  privity  or  consent  of  the 

doctrine  established  In  Master  v.  Miller  psrty  interested.     Lord   Etlenfiorought 

was,  that  negotiable  securities  are  to  after  observing  that  the  umpire  had 

be  considered  no  less  than  deeds,  within  no  authority  to  make  the  alteration, 

the  principle  of  the  law  kiid  down  in  said :  **  Still,  however,  I  see  no  objec- 

Pigot's  case.    That  law  Is,  that  a  mate-  tion  to  the  award  for  the  original  sum 

rial  alteration  in  a  deed,  whether  made  of  X67  ;  for  the  alteratitm  made  by  him 

by  a  party  or  a  stranger,  is  fatal  to  its  afterwards  was  no  mon*  than  a  mere 

validity ;  and  applying  that  principle  spoliation  by  a  stranger,  which  would 

to  the  present  case,  it  is  plain  that  there  not  vacate  the  awai^."    And  again : 

is  no  real  difference  between  this  case  **  I  consider  the  alteration  of  the  award 

and  that  of  Powell  v,  Divett.  .  .  .  Con-  by  the  umpire,  after  his  authority  was 

sidering  it,  therefore,  impossible  to  dis-  at  an  end,  the  same  as  if  it  had  been 

tinguisn  this  case  from  Powell  v.  Di*  made  by  a  stranger,  by  a  mere  spoil- 

Tett,  we  think  that  the  plea  affords  a  ator.    And  I  still  read  It  with  the  eyes 

good  defence  to  the  action,  and  conse-  of  the  law  as  if  it  were  an  award  for 

quently  tlie  rule  for  judgment  non  o6-  £67,  such  as  it  originally  was.    If  the 

tianU  veredicto   must  be  discharged."  alteration  had  been  maae  by  a  person 

The  case  was  afterwards  carried  by  who  was  interested  in  the  award,  I 

writ  of  orror  to  the  Exchequer  Cham-  should  have  felt  myself  pressed  by  the 

(mm)  Wood  o.  Steele,  6  Wallace,  80. 
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to  avoid  the  instrument  that  he  cannot  set  it   np,  even 
if   the    alteration    be    in    words    not    material,  (n)      But 

olijection  ;  but  I  can  no  more  consider  part  by  a  party  taking  a  benefit  under 
tliia  as  a?c>iding  the  instrument,  tiian  it,  tliat  may  prevent  Mm  even  from 
if  it  tiad  been  obliterated  or  cancelled  showing  what  it  originally  was.  Here, 
by  accident."  The  same  inference  however,  it  is  sufficient  to  decide  that 
may  be  drawn  from  Hutchins  v.  Scott,  this  agreement  was  evidence  to  prove 
2  M.  &  W.  809.  There,  by  an  agree-  the  terms  of  the  holding ;  and  there 
ment  between  the  plaintiff  and  defend-  was  no  evidence  of  any  other  holding 
ant,  a  house.  No.  88,  was  let  to  the  than  that  of  the  house  No.  85."  So 
plaintiff.  After  the  agreement  was  Pigot's  case  has  been  overruled  by 
executed  and  delivered  to  the  plaintiff,  the  Irish  courts.  Swiney  v.  Barry, 
it  was  altered  (it  was^  not  proved  by  1  Jones,  109,  where  it  was  heldt  that  an 
whom)  by  writing  86  insteaa  of  88,  on  alteration  in  a  material  part  of  a  deed 
an  erasure.  The  house  occupied  by  by  a  stranger  does  not  avoid  the  deed ; 
tlie  plaintiff  under  the  agreement  was  and  the  court  will  look  at  the  deed 
in  fact  No.  85.  Held,  that  tlie  altered  as  it  was  before  it  was  altered ;  and, 
agreement  miffht  be  given  in  evidence  therefore,  if  upon  oyer,  the  deed  is  set 
in  an  action  nir  an  excessive  distress  out  as  it  was  before  it  was  altered,  it  is 
(in  which  the  demise  was  admitted  on  no  variance.  And  in  this  country  it  is 
the  record),  to  show  the  terms  of  the  clearly  settled  that  a  material  altera- 
holding.  In  the  course  of  the  argu-  tioo  by  a  stranger  will  not  render  an 
ment,  Alderson,  B.,  interrupted  the  instrument  void,  if  it  can  be  shown  by 
counsel  to  say :  "  It  is  difficult  to  un-  evidence  what  the  instrument  was  be- 
derstand  why  an  alteration  by  a  fore  it  was  altered.  Nichols  0.  John- 
stranger  should  in  any  case  avoid  the  son,  10  Conn.  192;  Rees  v.  Overbaugh, 
deed,  —  why  the  tortious  act  of  a  third  6  Cowen,  746 ;  Lewis  v.  Payn,  8  id. 
person  should  afiect  the  rights  of  the  71 ;  Medlin  v.  Platte  County,  8  Mo. 
two  parties  to  it,  unless  the  alteration  285 ;  Davis  v.  Carlisle,  6  Ala.  707 ; 
goes  the  length  of  making  it  doubtftil  Waring  r.  Smith,  2  Barb.  Ch.  119 ; 
what  the  deed  originally  was,  and  what  Smith  v,  McOowan,  8  Barb.  404; 
the  parties  meant. '  And  Lord  AlAnger  Jackson  v.  Blalin,  15  Johns.  298 ;  City 
added:  "Suppose  the  stranser  de-  of  Boston  v,  Benson,  12  Cash.  61. 
stroyed  instead  of  altering  it  ?  And  See  Worrall  o.  Gheen,  89  Penn.  St. 
again  Lord  Abinaer,  in  delivering  his  888,  for  an  application  of  this  doctrine 
opinion,  said:  "No  case  has  gone  the  to  the  liability  of  an  accommodation 
length  of  saying  that  when  a  deed  is  indorser,  to  the  amount  for  which  he 
altered,  and  thereby  vitiated,  it  ceases  had  indorsed,  notwithstanding  the 
to  be  evidence ;  it  may  be  so  with  ref-  maker  had  subsequently  altered  the 
erence  to  the  stamp  laws ;  there  is  no  note  so  as  to  increase  the  amount, 
occasion,  however,  in  the  present  case,  (n)  Pigot's  case,  11  Rep.  27  ;  Lewis 
to  raise  the  general  question.  The  old  v.  Payn,  8  Cowen,  71 ;  Den  d.  Wright 
law  was,  no  doubt,  much  more  strict  p.  Wright,  2  Halst.  175.  And  see  Mol- 
than  it  has  been  in  modem  times,  lett  v.  Wackerbarth.  5  C.  B.  181 ;  Boalt 
Originally,  there  could  be  no  such  v.  Brown,  18  Ohio  St  864.  But  in 
tiling  as  founding  upon  a  deed  without  Pequawket  Bridse  v,  Mathes,  8  N.  H. 
makmg  profert  of  it;  and  it  was  but  189,  it  was  he/al  that  an  immaterial 
an  invention  of  the  pleaders,  growing  alteration  of  a  bond,  though  made  by 
out  of  a  decision  of  Ix>rd  Manafidd^t,  the  obligee,  would  not  destroy  the 
to  allege,  as  an  excuse  for  not  making  bond,  ^d  see,  to  the  same  effect, 
profert,  a  loss  of  the  deed  by  time  and  Bowers  r.  Jewell,  2  N.  H.  548 ;  Nichols 
accident,  founded  on  the  presumption  v.  Johnson,  10  Conn.  192.  Where  a 
to  be  derived  from  long  possession  mortgagor  altered  a  mortgage  after  it 
and  ei\joyment.  I  can  hardly  see  how  was  signed  by  his  co-mortgagor,  with- 
such  a  course  is  consistent  with  the  old  out  the  knowledge  or  consent  of  such 
authorities  which  say  that  any  altera-  co-mortgaeor,  by  inserting  the  descrip- 
tion, even  by  a  stranser,  shall  vitiate  a  tion  of  additional  property,  it  was  A«/tf, 
deed.  If  it  be  so  altered  as  to  leave  that  the  mortgage  was  valid  as  to  both 
Qo  evidence  of  what  it  originally  was,  mortgagors  as  a  conveyance  of  tlie 
that  may  prevent  any  party  from  using  property  therein  described  before  the 
it;  or  if  It  be  altered  in  a  material  alteration  was   made;   and   that  the 
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*  718  Biich  a  rule  *  would  now  be  applied,  if  at  all,  with 

great  relaxation.    If  the  alteration  does  not  vary  the 

*  719  meaning  of  the  instrument,  or  does  *  not  affect  its 

operation,  there  is  no  good  reason  why  it  should  make 
the  instrument  void,  (o)     And  it  seems,  that  an  alter- 

*  720  ation  *  in  negotiable  paper,  although  so  material  as  to 

change  the  date  and  time  of  payment,  may  not  avoid 
it,  if  it  be  only  a  correction  of  a  certain  error,  and  be  made 
before  it  is  put  into  circulation,  (jj?)  The  reason  given  by 
Lord  Kent/on  for  holding  that  any  alteration  avoided  an 
instrument,  that  *^no  man  shall  be  permitted  to  take  the 
chance  of  committing  a  fraud,  without  running  any  risk  of 
losing  by  the  event  when  it  is  detected,"  (j)  is  neither 
very  clear  nor  very  strong,  nor  does  it  apply  to  an  immaterial 
alteration.  We  may  therefore  say,  that,  in  this  country  gen- 
erally, no  immaterial  alteration  would  avoid  an  instrument. 
And  that  alteration  which  only  does  what  the  law  would  do, 
—  that  is,  only  expresses  what  the  law  implies,  —  is  not  a 
material  alteration,  and  therefore  would  not  avoid  an  instru- 
ment, (r)    Whether  there  be  an  alteration  is  a  question  of 

party  who  made  the  alteration  was  E.  P./'  above  the  words,  "  Quincy  Hail- 
bound  by  it  as  a  conveyance  of  all  the  way  Company,  or  order,"  but  without 
property  embraced  both  in  the  original  erasing  the  latter  words.  It  was  held, 
mortgage  and  in  the  alteration.  Van  that,  in  the  absence  of  fraud,  this  was 
Horn  and  Clark,  Adm'rs,  v.  Bell,  11  not  an  alteration  affecting  the  Taliditr 
Iowa,  466.  of  the  note.  So,  in  Langdon  v.  Paul, 
|o|  Such  seems  to  have  been  the  20  Vt.  217,  where  the  plaintiff  offered 
opmion  of  the  court  in  Falmouth  v.  in  evidence  a  sealed  instrument,  in 
BobertB,  9  M.  &  W.  469.  And  it  was  which  the  defendant  acknowledged  tf^at 
expressly  bo  held  in  Smith  v.  Crooker,  he  had  "  signed "  certain  promissorv 
6  Mass.  640,  where  the  name  of  the  ob-  notes,  and  the  words  "  and  executed^' 
Ugor  of  a  bond  was  inserted  in  the  were  interlined  af^er  the  word "  signed,** 
bodif  of  the  instrument  by  the  obligee,  it  was  heid^  that  these  words  were  im- 
after  it  was  signed.  See  also  Hunt  i;.  '  material,  and  that  no  explanation  of 
Adams,  6  Mass.  619,  as  to  supplying  the  time  when  the  interlineation  wu 
words  omitted  by  mistake,  or  which  made  was  necessary.  See  also  Huni- 
the  law  itself  would  supply.  In  Gran-  ington  v.  Finch,  8  Ohio  St.  446,  and 
ite  Railway  Co.  v.  Bacon,  16  Pick.  280,  cases  cited  in  preceding  note, 
a  promissory  note  in  the  following  (/>)  Fitch  v.  Jones,  6  Ellis  &  B.  288.  * 
words  was  signed  by  the  defendant :  (7)  Master  v.  Miller,  4  T.  R.  829.^ 
"  For  value  received  I  promise  to  pay  (r)  The  sensible  rule  on  this  subject 
to  Quincy  Railway  Company"  (who  seems  to  have  been  arrived  at  in 
were  the  plaintiffs),  "  or  order,  one  Adams  v.  Fiye,  8  Met.  108,  where  it 
thousand  and  tldrty  dollars,  in  six  was  Ae/<f,  that  if,  after  the  execution 
months."  The  note  was  then  indorsed  and  delivery  of  an  unattested  bond, 
by  £.  P.,  and  delivered  to  the  treas-  the  obligee,  without  the  knowledge  and 
urer  of  the  plaintiffs,  who,  without  the  consent  of  the  obligor,  fraudulently, 
knowledge  or  consent  of  the  defend-  and  with  a  view  to  some  improper  ad- 
ant,  inserted  the  words,  "  the  order  of  vantage,  procures  a  person  who  was 
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fact  for  the  juiy ;  but  whether  the  alteratioB  is  mate- 
rial, is  not  a  question  *  of  fact  for  a  jury,  but  of  law  *  721 
for  the  court ;  («)  and  the  burden  of  proof  of  the  fact 
of  alteration  rests  on  the  party  alleging  it,  (f)    So  whether, 
and  when,  and  by  whom,  and  with  what  intent  an  alteration 
was  made,  are  questions  of  fact  for  the  jury.  (t() 
If  the  alteration  be  not  fraudulent,  although  it  cancels  the 


not  present  at  the  execution  of  the  stances  aflbct  its  TaHdity.  But  we 
bond,  to  sign  his  name  thereto  as  an  think  tliat  it  would  be  too  severe  a 
attesting  witness,  the  bond  is  thereby  rule,  and  one  which  might  operate  with 
avoided  and  the  obligor  discharged,  great  hardship  upon  an  innocent  party, 
The  act  of  an  obligee  in  procuring  a  to  hold  inflexibly  tiiat  such  alieration 
person  who  was  not  present  at  the  exe-  would,  in  all  cases,  discharge  the  obligor 
cution  of  the  bond,  nor  duly  authorized  from  the  performance  of  his  contract 
to  attest  its  execution,  to  sign  his  name  or  obligation.  If  an  alteration,  like 
thereto,  as  an  attesting  witness,  is  that  which  was  made  in  the  present 
jpnma  fade  sufficient  to  authorize  the  case,  can  be  shown  to  have  been  made 
jury  to  infer  a  fraudulent  intent.  But  honestly  ;  if  it  can  be  reasonably  ac* 
It  is  competent  for  the  obligee  to  rebut  counted  for,  as  done  under  some  mis- 
such  inference ;  and  if  the  act  be  shown  apprehension  or  mistake,  or  with  the 
to  have  been  done  without  anv  fraud u-  supposed  assent  of  the  obligor,  —  it 
lent  purpose,  the  bond  will  not  be  should  not  operate  to  avoid  the  obliga- 
avoided  by  such  alteration.  And  Dewey,  tion.  But,  on  the  other  hand,  if  fraudu- 
J.,  said:  "There  was,  by  the  alteration  lentl^  done,  and  with  a  yiew  to  gain 
which  was  made  in  the  case  at  bar,  a  any  improper  advantage,  it  is  right  and 
material  change  introduced  as  to  the  proper  that  the  fWiudulent  party  should 
nature  and  kind  of  evidence  which  lose  wholly  the  right  to  enforce  his 
might  be  relied  upon  to  prove  the  facts  original  contract  in  a  court  of  law." 
necessary  to  substantiate  the  plaintiff's  See  also  Thornton  r.  Appleton,  29  Me. 
case  in  a  court  of  law.  By  adding  to  208 ;  Bassett  v.  Bassett,  65  Me.  126 ; 
the  bond  the  name  of  an  attesting  wit-  Commonwealth  0.  Emigrant,  &c.  Bank, 
ness,  the  obligee  became  entitled  to  48  Mass.  12 ;  Pope  v.  Chaffee,  14  Rich, 
show  the  due  execution  of  the  same,  £q.  69 ;  Carr  v.  Welch,  46  III.  88. 
by  proving  the  handwriting  of  the  sup-  (s)  llill  v.  Calvin,  4  How.  (Miss.) 
posed  attesting  witness,  if  the  witness  281 ;  Bowers  v.  Jewell,  2  N.  H.  648; 
was  out  of  the  jurisdiction  of  the  Martendale  r.  Follet,  1  N.  H.  95,  where 
court  It  is  quite  obvious,  therefore,  the  insertion  of  the  word  young  in  a 
that  a  fraudulent  party  might,  by  note  for  *'  merchantable  neat  stock " 
means  of  such  an  alteration  of  a  con-  was  Md  material ;  Wheelock  v.  Free- 
tract,  furnish  the  legal  proof  of  the  due  man,  18  Pick.  165 ;  Brackett  r.  Mount- 
execution  thereof,  by  honest  witnesses  fort,  2  Fairf.  116,  where  a  note  was 
swearing  truly  as  to  tlie  genuineness  attested  some  time  after  it  was  signed, 
of  the  nandwriting  of  the  supposed  and  it  was  held,  that  this  rendered  the 
attesting  witness ;  and  yet  the  at-  note  void.  But  whether  the  alteration 
testation  might  be  wholly  unauthorized  was  made  with  fraudulent  motives,  or 
and  fraudulent.  It  seems  to  us  that  we  with  consent,  is  for  the  juiy.  Bowers 
ought  not  to  sanction  a  principle  which  v.  Jewell.  2  N.  H.  648.  in  Southworth 
would  permit  the  holder  of  an  obliga-  Bank  v.  Qross.  86  Penn.  St.  80,  it  waa 
tion  thus  to  tamper  with  it  with  entire  held,  that  the  addition  of  a  particular 
impunity.  But  such  would  be  the  neces-  place  of  payment  in  the  body  of  the 
saiy  consequence  of  an  adjudication,  note  by  the  payee,  after  execution, 
that  the  subsequent  addition  of  the  rendered  it  void  as  to  the  maker,  in 
name  of  an  attesting  witness,  without  the  hands  of  an  indorsee, 
the*  privity  or  consent  of  the  obligee,  la  it)  Davis  v.  Jenney,  1  Met.  221. 
not  a  material  alteration  of  the  instra-  (tt)M'Cormick  v.  Fitzmorris,  89  Ma 
QMBt^  and  would  under   no   eircum-  21 ;  Wood  v.  Steele,  6  WaUaoe,  80* 
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instrument,  it  will  not  cancel  the  debt  of  which  the  instra« 
ment  was  evidence,  (tu) 

If  the  alteration  be  by  tearing  off.  a  seal,  the  instrument 
cannot,  in  strict  law,  be  pleaded  with  a  profert,  but  the  facts 
should  be  specially  set  forth  as  the  reason  why  there  is  no 
profert.  (u)  If  a  seal  be  added  to  an  instrument,  this  has 
been  held  to  be  a  material  alteration ;  (y)  but  we  think  it  would 
generally  be  regarded  as  immaterial  and  inoperative.  It  has 
indeed  been  held,  that  when  a  seal  adds  no  actual  strength 
to  the  contract,  and  interferes  with  the  intention  of  the 
parties,  which  is  adequately  expressed  and  effected  by  the 
instrument  regarded  as  a  simple  contract,  then  the  seal  may 
be  treated  as  mere  surplusage,  (w)  And  if  an  agent  having 
no  authority  to  affix  the  seal  of  his  principal,  puts  it  to  an  in- 
strument which  would  be  valid  without*  a  seal,  the  seal  is 
mere  surplusage,  (x)  Where  a  note  was  payable  on  demand 
with  interest,  the  addition  of  **  nine  per  cent."  avoided  the 
note.  (a») 

In  the  absence  of  explanation,  evident  alteration  of  any  in- 
strument is  generally  presumed  to  have  been  made  after  the 
execution  of  it ;  and  consequently  it  must  be  explained 
•  722  by  the  *  party  who  relies  on  the  instrument,  or  seeks 
to  take  advantage  from  it.  Such  is  the  view  taken 
by  many  authorities  of  great  weight.  But  others  of  perhaps 
equal  weight  hold,  that  there  is  no  such  presumption ;  or,  at 
least,  that  the  question  whether  the  instrument  was  written  as 
it  now  stands  before  it  was  executed,  or  has  since  been  altered, 
and  whether  if  so  altered  it  was  done  with  or  without  the 
authority  or  consent  of  the  other  party,  are  questions  which 
should  go  to  a  jury,  to  be  determined  according  to  all  the 
evidence  in  the  case,  (j/) 

Itu)  Vogle  V.  Ripper,  84  ni.  100.  a  deed,  it  would,  Devertheless,  in  th* 

\u)  Powers  v.  Ware,  2  Pick.  461.  abeenoe  of   any  opposing  testimony, 

fv)  Davidson  v.  Cooper,  11  M.  &  W.  be  presumed  to  have  been  made  before 

778, 18  id.  848.  the  deed  wait  finally  executed,  because 

(10)  Truett  9.  Waiowright,  4  Oilman,  the  law  will  never  presume  fraud  or 

411.  forgery  in  any  person ;  omnia  pnwtm- 

Ix)  White  9.  Fox,  29  Conn.  670.  wttur  rite  eue  acta.    Co.  Litt.  226  b. 

(XX)  Lee  v,  Starbird,  66  Me.  491.  n.  (1) ;   Trowel  v.  CasUe,  1  Keble,  22; 

(y)  It  seems  to  have  been  the  rule  of  Den  v.  Farlee,  1  N.  J.  280,  the  alter- 

the  common  law,  that  if  an  obvious  ation  being  againtt  the  party  claiming 

alteration  or  interlineation  appeared  in  under  the  paper;  so  in  Pullen  v.  Shaw 

[882] 


OH  nr.]                                  DEFENCES.  *  722 

It  has  been  held  that  a  material  alteration  of  a  note  by  the 
holder,  will  prevent  a  recovery  not  only  on  the  note  itself, 

8  DeT.  288.  And  the  Mine  rule  has  court  refVised  to  presume  that  the 
been  adhered  to  in  a  late  English  case,  erasure  was  after  execution,  saying: 
Doe  d.  Tatham  p.  Catamore,  16  Q.  B.  "  By  the  inspection  of  the  original  deed, 
746,  6  Kng.  L.  &  Eq.  849.  And  in  some  the  names  of  the  two  persons  are  writ- 
cases  the  same  principle  has  been  fol-  ten  in  the  place  where  attesting  wit- 
lowed  in  bills  of  exchsnge  and  promis-  nesses  generally  write  their  name,  and 
sory  notes.  Gooch  v.  Bryant,  18  Me.  the  names  are  erased ;  but  when  they 
886,  which  was  sn  action  on  a  note,  tlie  were  erased,  wliether  before  or  after 
date  of  which  obviously  had  been  at  the  execution  of  the  deed,  does  not  ap- 
lome  time  materially  altered,  but  when  pear ;  and  it  is  incumbent  on  the  party 
there  was  no  evidence  on  either  side,  who  wishes  to  avoid  a  deed  by  its  eras- 
The  Judge  before  whom  the  case  was  ure,  to  prove  that  the  alteration  was 
tried  ruled,  that  altering  it  after  the  made  after  its  execution  and  delivery, 
execution  would  be  a  fraud  which  was  Attesting  witnesses  are  not  necessary 
not  to  be  presumed,  but  must  be  proved,  to  the  validity  of  a  deed ;  and  the 
and  the  plaintiff  had  a  verdict.  On  erasure  of  their  names,  by  a  stranger, 
exceptions  this  ruling  was  sustained,  would  not  avoid  it.  As  the  court, 
Weaton,  O.  J.,  saving :  "  There  was  no  therefore,  were  not  bound  to  pre- 
other  evidence  of  the  alteration  of  the  sume  that  tlie  erasure  was  made  by 
note,  than  what  arose  from  inspection,  the  grantee,  or  those  claiming  under 
from  which  it  appeared  that  one  of  tlie  him,  after  the  execution  and  delivery 
ilgrnres  in  the  date  had  been  altered,  of  the  deed,  the  lessor  of  the  plain- 
Of  the  fact  there  could  be  no  doubt ;  tiff  could  not  call  on  the  court  to  de- 
but the  more  important  inquiry  was,  clare  the  deed  inoperative."  In  Clark  v. 
when  it  was  done.  If  altered  after  the  Rogers,  2  Qreenl.  147,  it  is  said  that  in 
signing  and  delivery,  it  would  yitiate  such  cases  "  ftnud  and  forgery  are  not 
the  note ;  if  before,  it  would  not.  As  to  be  presumed."  On  the  other  hand, 
to  the  time,  no  evidence  was  offered  by  there  are  many  able  and  well-considered 
either  party.  The  alteration  was  not  decisions,  to  the  effect  that  it  is  incum- 
In  itself  proof  that  it  was  done  after  the  bent  upon  a  party  ofiering  an  instni- 
signature ;  it  might  have  been  made  ment  which  has  an  obvious  or  admitted 
before.  If  the  alteration  was  prima  interlineation  or  alteration  on  it,  which 
facie  evidence  that  it  was  done  after,  it  is  material,  to  explidn  such  alteration, 
must  be  upon  the  ground  that  such  is  and  show  that  it  was  made  before  exe- 
the  presumption  of  law.  But  we  do  cution.  Not  the  least  of  these  cases  is 
not  so  understand  it.  It  would  be  a  that  of  Wilde  v.  Armsby,  6  Cush.  814. 
harsh  construction ;  exposing  the  holder  There,  in  an  action  on  a  written  guaran- 
of  a  note,  the  date  of  which  had  been  tee  of  the  payments  of  George  Win- 
so  altered  as  to  accelerate  payment,  or  Chester  and  Company,  it  appeared,  on 
to  increase  the  amount  of  interest,  to  a  the  face  of  the  instrument,  the  signature 
conviction  of  forgery,  unless  he  could  to  which  was  admitted,  that  the  same 
prove  that  it  was  done  before  the  sig-  had  been  altered  by  an  interlineation  of 
nature.  It  would  be  to  eBtablisii  guUt  the  words  "  and  Company,"  written  in 
by  a  rule  of  law,  when  tliere  would  be  a  different  handwriting  from  that  of 
at  least  an  equal  probability  %t  inno-  the  rest  of  the  instrument,  and  in  a 
oence.  But  such  cannot  be  the  law ;  different  ink.  It  was  hdd,  that  the 
it  is  a  question  of  evidence,  to  be  sub-  burden  of  proof  was  on  the  plaintiff  to 
iritted  to  the  jury,  as  was  done  in  the  show,  that  the  interlineation  was  made 
case  before  ns.  And  they  were  prop-  before  the  instrument  was  executed, 
erly  instructed,  that  it  was  a  case  not  But  the  court  there  said :  "  We  are  not 
within  the  statute  of  limitations."  Bea-  prepared  to  decide  that  a  mate'rial 
man  v.  Russell,  20  Vt.  206,  adopts  the  alteration,  manifAt  on  the  face  of  the 
same  rule.  That  also  was  a  case  of  an  instrument,  is,  in  all  cases  whatso- 
alteration  in  the  date  of  a  note,  and  the  ever,  such  a  suspicious  circumstance  as 
subject  is  there  ably  examined.  Cum-  throws  the  burden  of  proof  on  the  party 
berland  Bank  o.  Hall,  1  llaist.  216,  is  claiming  under  the  mstrument.  The 
the  same  way.  In  Wickes  v.  Caulk,  effect  of  such  a  rule  of  law  would  be, 
6  Harris  &  J.  86,  the  names  of  the  wit-  that  if  no  evidence  is  given  by  a  party 
nesses  to  a  deed  had  been  erased.    The  claiming  wider  such  an  instrument,  tbe 
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but  upon  the  consideration  for  which  it  was  given,  (j/y)  But 
Buch  alteration  by  a  payee,  without  fraud  and  only  to  coi^ 
rect  a  mistake,  will  not  avoid  the  note  in  the  hands  of  an 

issue  must  always  be  found  against  there  maj  be  found  many  decisioos  to 
him,  tills  being  the  mesning  of  the  the  effect  that  alterations  apparent  in 
'burden  of  proof/  1  Curteis,640.  But  a  will,  will  be  presumcKl  to  hare  been 
we  are  of  opinion,  upon  tlie  authorities,  made  after  the  original  execution.  But 
English  and  American,  and  upon  prin-  it  has  been  said  that  this  rule  is  founded 
ciple,  that  tlie  burden  of  proof,  in  ex«  unfvn  the  construction  of  tlie  Statute  of 
plaqation  of  the  instrument  in  suit  in  Wills,  1  Vict.  c.  2,  §  6.  See  Doe  d. 
this  case,  was  on  the  plaintiff.  It  was  Shallcross  v.  Palmer,  16  Q.  B.  947,  6 
admitted  by  his  couusel,  at  the  argu-  Kne.  L.  &  Eq.  156 ;  Cooper  r.  Bockett, 
ment,  that  the  words  'and  Co.'  which  4  Moore,  P.  C  419.  See  remarks  of 
were  interlined  in  the  guarantee,  were  Dr.  Lushington  on  this  statute,  in  Bur- 
in a  different  handwriting  from  that  of  goyne  v.  Showier,  1  Rob.  Kcc.  5.  lo 
the  rest  of  the  instrument,  and  also  in  Kankin  v.  Black  well,  2  Johns.  Cas.  VJ^, 
different  ink.  In  such  a  case,  the  bur-  the  maker  of  a  note  relied  upon  an 
deh  of  explanation  ought  to  be  on  the  alteration  in  the  dare  and  amount  as  a 
plaintiff;  for  sucli  an  alteration  cer-  defence.  His  proof  was  {inter  alia)  the 
tainly  throws  suspicion  on  the  instru-  alterations  apparent  on  the  note  itself, 
ment."  Probably  tiie  weiglit  of  author^  from  which  the  jury  might  decide 
ity  in  America  is,  that  in  tteyotiabU  whether  the  note  had  been  altered  ur 
instruments,  the  burden  of  showing  not;  but  the  judge  overruled  the  evi- 
that  an  obvious  and  material  alteration  dence  offered,  and  charged  the  jury 
was  lawfully  made,  is  upon  the  party  that  the  mere  appearance  of  alterations 
claiming  under  it.  Simpson  r.  Stack-  on  the  face  of  the  note,  unaided  by  any 
house,  9  Barr,  186 ;  Hills  v.  Barnes,  II  proof  as  to  the  character  of  the  persons 
N.  H.  895 ;  McMicken  v.  Beauchamp,  2  through  whose  hands  it  had  passed,  was 
La.  2V)0 ;  Wamng  v.  Lay  ton,  8  Uarring.  not  sufficient  to  support  the  defence  set 
(Del.)  404;  Commercial  Bank  v.  Lum,  up.  The  junr,  accordingly,  found  a 
7  How.  (Miss.)  414;  Wilson  v.  Hender>  verdict  for  the  plaintiff,  for  the  full 
son,  9  Smedes  &  M.  875 ;  Humphreys  amount  on  the  face  of  the  note,  with 
V.  Guillow,  18  N.  H.  885;  Walters  v.  interest.  The  verdict  was  set  aside 
Short,  5  Oilman,  252 ;  Tillou  v.  Clinton  because  other  competent  evidence  was 
Mut.  F.  Ins.  Co.  7  Barb.  564.  And  in  not  admitted  ;  but  the  court  observed : 
Enffland  the  current  of  authority  is  un-  "  The  alterations  on  the  face  of  the 
broken,  that  in  negotiable  instruments  note,  unsupported  by  other  proof,  would 
a  different  rule  prevails  from  that  appli-  not  be  competent  evidence ;  but  if  any 
cable  to  deeds.  Any  alteration  in  the  previous  testimony  had  been  offered,  to 
former  must  be  explained.  Lord  Camp-  show  that  the  note  was  given  for  a  less 
hell,  C.  J.,  in  Doe  d.  Tatham  v.  Cata-  sum,  or  to  render  it  probaNe  that  a 
more,  supra;  Johnson  v.  Marlborough,  fraud  had  been  committed,  the  altera- 
2  Stark.  818 ;  Bishop  v.  Chambre,  8  C.  tion  on  the  face  of  the  note  would  have 
&  P.  55 ;  Taylor  v.  Mosely,  6  C.  &  P.  been  a  strong  corroborating  circum- 
273;  Sibley  v.  Fisher,  7  A.  &  E.  444;  stance,  if  not  decisive,  of  the  truth  of 
Knight  V.  Clements,  8  A.  &  E.  215;  the  fact.  On  the  first  ground,  we  tliink 
Ciimird  v.  Parker,  2  Man.  &  G.  909 ;  that  th«re  ought  to  1>e  a  new  trial,  with 
Henman  v.  Dickinson,  5  Bing.  188 ;  costs,  to  abide  the  event  of  the  suit." 
Cariss  t;.  Tattersall,  2  Man.  &  0.  890;  In  Bailey  r.  Taylor,  U  Conn.  681,  the 
W^hitfleld  V.  CoUingwood,  1  Car.  &  K.  whole  reasoning  of  the  court  is  against 
8*25.  Some  American  authorities  deny  the  principle  that  a  party  claiming 
any  distinction  between  deeds  and  other  under  an  instrument  which  has  been 
writings,  and  hold  the  burden  to  be  obviously  altered,  must  necessarily,  and 
always  on  the  party  olaiming  under  an  in  all  cases,  explain  such  alteration  be- 
instrument  to  explain  any  alteration  in  fore  he  can  recover  upon  the  paper, 
it.  See  Ely  V.Ely, 6  Oray, 489;  Morris  And  see  Matthews  v.  Coalter,  9  Mo, 
V.  Vanderen,  1  ball.  67;  Prevoet  r.  705;  North  Kiver  Meadow  Co.  v. 
Oratz,  Pet.  C.  C.  869 ;  Jackson  d,  Oibbs  Shrewsbury  Church,  2  K.  J.  424 ;  Cole 
V.  Osbonie,  2  Wend.  555 ;  Acker  v.  v.  HUls,  44  N.  H.  '227. 
Ledyard,  8  Barb.  514;  Jarkson  v.  (yy)  Bigelow  v.  Stilphen,  86  Vt  62L 
Jacoby,  9  Cowen,  125.     In  England 
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Indorsee,  (yul)  Still,  any  material  alteration  of  commercial 
paper,  unaccounted  for  by  the  holder,  is,  iu  general,  fatal  to 
it.  (jfx)  If  a  husband  duly  executes  a  mortgage,  and  the 
signature  of  the  wife,  releasing  dower  and  homestead,  is 
iraudulently  added,  this  alteration  does  not  defeat  the 
mortgage,  (j/z) 

*  K  there  are  blanks  left  in  a  deed,  affecting  its  *  723 
meaning  and  operation  in  a  material  way,  and  they 
are  filled  up  after  execution,  *  there  should  be  a  re-  *  724 
execution,  and  a  new  acknowledgment,  (z)  But  no 
alteration  in  a  deed  defeats  an  estate  or  interest  granted 
by  it,  if  the  estate  or  interest  have  vested ;  for,  in  that 
case,  'Hhe  moment  after  its  execution  the  deed  becomes 
valueless,  so  far  as  it  relates  to  the  passing  of  the  estate, 
except  as  affording  evidence  that  it  was  executed."  (a) 
And  no  alteration  of  an  executed  deed  can  revest  the  title  in 
the  grantor,  (joui)  But  if  the  party  in  possession  of  the  land 
under  the  deed,  is  suing  the  grantor  on  any  of  his  covenants 

• 

{]fw)  Ames  v.  Colbura,  11  Graj,  890.  on  them  they  are  executed,  and  the 
{jfx)  Miller  v.  Reed,  8  Grant,  61.  property  PJ^**^  *^  y^MXM  in  the 
(yx)  Kendall  v,  Kendall,  12  Alien,  92.  grantee.  The  instrumenU  may  be- 
(z)  Hibble white  v,  McMorine,  6  M.  come  invalid,  so  that  no  action  can  be 
A  W.  2200.  But  see,  upon  this  point,  maintained  upon  the  covenants  con- 
Smith  V,  Crooker,  5  Mass.  688;  Wiley  tained  in  them,  and  yet  the  titles  which 
V.  Moor,  17  S.  &  R.  488;  Duncan  tr.  have  been  acquired  under  them  remain 
Hodges,  4  McCord,  289 ;  Stone  v.  WU-  unaffected.  When  a  person  has  become 
ton,  id.  208 ;  Fulton's  case,  7  Co  wen,  the  legal  owner  of  real  estate,  he  cannot 
484 ;  Bank  o.  Curry,  2  Dana,  142 ;  transfer  it  or  part  with  his  title,  except 
Jordan  v.  Neilson,  2  Wash.  ( Va.)  164;  in  some  of  the  forms  prescribed  by  law. 
Boardman  v.  Gore.  1  Stew.  617 ;  Bank  The  grantee  may  destroy  his  deed,  but 
V.  McChord,  4  Dana,  191;  Getty  v.  not  his  estate.  He  may  deprive  him- 
Shearer,  28  Penn.  St.  12.  See  Drury  self  of  his  remedies  upon  the  covenants, 
V.  Foster,  2  Wallace,  24.  but  not  of  his  right  to  hold  the  property, 
(a)  Per  Lord  Abingfr^m  Davidson  v.  This  distinction  has  existed  from  the 
Cooper,  11  M.  &  W.  800.  So  in  Chess-  earliest  times."  And  see  Barrett  v. 
man  v.  Whittemore»  28  Pick.  281,  it  Thorndike,  1  Greenl.  78 ;  Withers  r. 
was  hddt  that  where  the  title  to  real  Atkinson,  1  Watts,  286;  Smith  v. 
estate  under  a  deed  has  once  vested  in  McGowan,  8  Barb.  404 ;  Bolton  v.  The 
the  grantee,  by  transmutation  of  pos-  Bishop  of  Carlisle,  2  H.  Bl.  269.  But 
session,  it  will  not  be  divested  or  in-  in  Bliss  v.  Mclntyre,  18  Vt.  466,  it  was 
validated  bv  a  subsequent  material  Md,  that  if  a  lessee  fraudulently  alter 
alteration  oi  the  deed.  And  Motion^  J.,  his  lease  in  a  material  nart.  subsequent 
said :  "  There  is  a  manifest  distinction  to  its  execution,  be  thereby  destroys 
between  executory  contracts  and  con-  all  his  future  right  under  tlie  lease* 
veyances  of  property.  When  deeds  of  either  to  retain  the  possession  of  the 
conveyance  of  real,  or  bills  of  sale  of  premises,  or  to  preclude  the  lessor  from 
personal,  property  are  completed,  and  reentering  u|)on  them.  See  Lord  Ward 
possession  delivered  under  them,  so  v.  Lumley.  6  H  &  N.  87,  656. 
far  as  the  change  of  ownership  depends        (na)  Alexander  i*   Ilickox,  84  Miss 

496. 
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contained  in  the  deed,  an  alteration  of  the  deed,  subsequent 
^  to  the  execution,  would  have  the  same  effect  as  if  made  in 
any  other  instrument.  (6) 


•725  *  SECTION  Vin. 

ON  THE  PENDENCY  OF  ANOTHER  SUIT. 

Any  one  who  has  a  claim  against  another  is  at  liberty  to 
prosecute  his  claim  at  law ;  and  the  whole  sjBtem  of  legal 
procedure  exists  for  the  purpose  of  making  effectual  his  en- 
deavors to  recover  the  debt,  if  it  be  just  and  legal.  But  no 
man  can  do  more  than  is  necessary  for  this  purpose,  or  use 
the  machinery  of  the  law  merely  to  vex  and  distress  another. 
Hence,  as  the  law  presumes  that  any  one  question  may  be 
tried  and  determined  by  means  of  one  action,  no  claimant 
may  bring  more  than  one  at  the  same  time.  Therefore,  it  is  a 
good  cause  of  abatement  of  an  action,  that  another  is  then 
pending  for  the  same  cause,  and  between  the  same  parties^  ((?) ' 
But  the  prior  action  must  be  between  the  same  parties  and 
seek  the  same  remedy  or  relief ;  (d)  and  the  plaintiff  must 
sue  in  the  same  capacity,  (e)  And  it  has  been  held,  that  the 
parties  must  not  only  be  the  same,  but  must  stand  in  the 
same  relation  to  each  other  in  both  suits.  Thus,  it  has  been 
held,  that  a  prior  suit  by  A  against  B  cannot  be  pleaded  in 
abatement  of  a  subsequent  suit  by  B  against  A,  arising  from 
the  same  cause.  (/)     In  England  the  prior  suit  must  be  in  a 

(6)  Davidson  v.  Cooper,  11  M.  &  W.  tIs  v.  Hunt,  id.  412 ;  Thomas  v.  Freelon, 

SOO;  Withers  v.  Atkinson,!  Watts,  236;  f7  Vt.  138;  State  v.  Kreider,  21  La. 

Chessman  v.  Whittemore,  23  Pick.  231 ;  An.  482. 

Waring  v.  Smyth,  2  Barb.  Ch.  119.  («)  Cornelius  v.  VanarsdaUen,  8  Penn. 

(c)  Tracy  v.  Reed,  4  Blackf.  56 ;  Mc-  St.  434. 

Kinsey  v.    Anderson,    4   Dana,   62 ;        (/)  See  Wadleigh  t;.  Veazie,  8  Sum- 
James  tf.  Dowell,  7  Smedes  &  M.  338.  ner,  165 ;  Colt  v.  Partridge,  7  Met.  570; 

(d)  Therefore,  in  a  suit  against  A,  Ilaskins  v.  Lombard,  16  Me.  140. 
pendency  of  another  suit  of  the  same  Wliether  in  an  action  against  two^  a 
cause  agahist  B,  is  not  a  good  plea  in  prior  action  against  one  of  tliem  is  a 
abatement.  Casey  v.  Harrison,  2  Dev.  good  cause  of  abatement,  may  not  per* 
244 ;  Henry  o.  Goldney,  15  M.  &  W.  haps  be  fully  settled.  We  are  inclined 
494,  overruling  whatever  is  contrary  to  believe  it  is.  See  Earl  of  Bedford 
in  Bt^yce  r.  Douglas,  1  Camp.  60.  And  v.  Bishop  of  Exeter,  Hob.  137  ;  Rawl- 
•ee  Logs  of  Mahogany,  2  Sumner,  589 ;  inson  v.  Oriet,  1  Show.  75,  Carth.  96 
Treasurers  v.  Bates,  2  Bailey,  362 ;  Da-  And  «  cmverto,  Graves  v.  Dale,  1  T.  B 
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court  not  inferior  to  that  in  which  the  second  is,  in  order  to 
be  a  defence,  (jg)    If  the  prior  action  be  pending  in 
another  State,  it  *  will  not  have  this  effect,  (A)  except  *  726 
in  the  case  of  a  foreign  attachment  or  trustee  process,  (i) 

Mon.  190 ;  Atkinson  v.  The  State  Bank,  shire ;  and  it  was  held  that  it  was  not ; 

6  filadcf .  84.    Though  there  was  a  mis-  and  therefore  that  the  pendencT  of  an> 

joinder  of  defendants  in  the  first  suit,  other  action  for  the  same  cause  in  the 

Id.  former  court,  if  that  court  had  jurisdic- 

(7'  LaughtOQ  0.  Tavlor,  6  M.  &  W.  tion,  is  a  good  plea  in  abatement  of  an 

695;    Brinsby  v,  Gola,  12  Mod.  204;  action  in  the  latter  courts.    PerUy,  J., 

Sparry *s  case,  6  Rep.  61a;  Seers  k.  said :  "  The  ground    is  taken  for  the 

Turner,  2  Ld.  Raym.  1102.    We  are  plaintiff,  that,  as   to  the  courts  and 

not  aware  of  any  such  distinction  in  government  of  New   Hampshire,  the 

tliis  country  ;  and,  if  the  court  where  Circuit  Court  of  the  United  States  for 

the  cause  is  first  brought  has  Jurisdic-  this  district,  is  to  be  regarded  as  a 

tion  to  try  tlie  case  and  render  a  valid  court  of  foreign  jurisdiction ;  and  for 

judgment  therein,  we   think  the  pen-  that  reason  an  action  pending  in  the 

dency  of  that  suit  is  good  cause  of  Circuit  Court  of  this  district  cannot 

abatement  to  a  secon'l  suit  in  another  be  pleaded  in  abatement  of  a  subse- 

and  higher  court.    See  Boswell  v.  Tun-  quent  suit  brought  for  the  same  cause 

neU,  10  Ala.  958 ;  Johnston  v.  Bower,  in  a  court  of  this  State.    The  judici- 

4  Hen.  &  Mun.  487 ;  Thomas  v.  Free-  ary  of  the  United  States  is  a  branch  of 

Ion,  17  Vt.  188;  Slyhoof  v.  Flitcraft,  1  the  general  government  of  this  country, 

Ashm.  171;    Ship  Robert    Fulton,   1  established  by  the  Constitution.    The 

Paine,  620.    But  see  further  Smith  v,  Cu-cuit  Court  of  the  United  Stotes, 

The  Atlantic  M.  F.  Ins.  Co.  2  Foster,  witliin  its  territorial  limit,  and  as  to 

21,  cited  in/ra,  n.  (A);  and  Bowne  v.  causes  within  its  jurisdiction,  cannot  be 

Jov,  9  Johns.  221.  regarded  as  aforeign  court.    Its  powers 

\k)  The  current  of  authorities  is  to  are  not  derived  from  any  foreign  gov- 

the  effect  tliat  the  pendency  of  an  ao-  emment.     Its  Judgments  operate  di- 

tion  in  a  fweign  tribunal,  although  of  rectly  to  bind  persons  and  property 

competent   jurisdiction,  is    not    good  within  this  State;  its  process,  mesne 

cause  of  abatement.    Story,  Confl.  of  and  final,  is  effectual  to  enforce  its 

Laws  (Bennett's  ed.),  §  610  a,  and  cases  own  orders  and  judgments.    The  Cir- 

dted.    See  also  Ostell  v.  Lepage,  5  De  cuit  Court  of  another  diftrict  has  no 

G.  &  S.  95,  10  Eng.  L.  &  Eq.  250;  Mo-  authority  within  this  Sute,  and  may 

JUton  V.  Love,  18  III.  486 ;  Bowne  v.  be  considered  territorially  and  for  some 

Joy,  9  Johns.  221 ;  Walsh  o.  Durkin,  purposes  as  a  foreign  jurisdiction.  The 

12  Johns.  99 ;  Russel  v.  Field,  Stuart's  Circuit  Court,  and  the  courts  of  this 

Lower  Canada  R.  558 ;  Bay  ley  v.  Ed-  State,  derive  their  powers  from  difler- 

wards,  8  Swanst.  708 ;  Salmon  v.  Woo-  ent  sources ;  and  for  most,  if  not  for  all 

ton,  9  Dana,  422 ;  Chatzel  v.  Bolton,  8  purposes,    are    independent   of  each 

McCord,  83 ;  Lyman  v.  Brown,  2  Cur-  other.    But  in  certain  cases  they  exer- 

tis,  C.  C.  559.    And  see  ante,  p.  607,  cise  concurrent  jurisdiction.    The  case 

n.  (»).   But  see  con/ra,  £jr  parte  Balch,  8  supposed    by  the  plea  in  this  action 

McLean.  221.     And  see  Hart  v.  Gran-  is  one  of  them.    The  plaintiff*  had  his 

ger,  1    Conn.  154.    If  a  plea  of  such  election  to  pursue  his  remedy  in  the 

foreign  suit  ever  is  good  in  abatement,  courts  of  this  State,  or  resort  to  the 

it  must  clearly  show  the  jurisdiction  of  concurrent  jurisdiction  of  the  Circuit 

such  foreign  court  over  the  subject-mat-  Court.    The  general  rule  of  law  for- 

ter,  and  the  persons  of  the  parties.  New-  bids  that  a  defendant  should  be  harassed 

ell  V.  Newton,  10  Pick.  470;   Trenton  by  two  suits  for  the  same  cause  at  the 

Bank  o.  Wallace,  4  Halst.  88.   And  see  same  time.    In  some  cases,  where  the 

Smith  V,  The  Atlantic  M.  F.  Ins.  Co.  2  first  suit,  from  defect  of  jurisdiction  in 

Foster,  21.     In  this  last  case  the  ques-  the  court,  cannot  give  adequate  rem- 

tion  arose  whether  the  Circuit  Court  of  edy,  a  second  action  is  allowed.    This 

the  United  States  for  the  district  of  case  falls  clearly  within  the  reason  of 

New    Hampsliire  was  a  foreign  court  the  general  rule,  which  prohibits  the 

^voad  the  sUte  courts  of  New  Hamp-  second  suit.    No  ground  has  been  sug 


(1)  See  ojnU,  p.  607,  n.  (a). 
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The  rights  of  parties  litigant  are  not,  in  general,  affected 
by  any  transfer  of  the  subject-matter  of  the  suit  during  the 

pendency  thereof,  (it) 
*  727  *  It  has  been  sometimes  held,  that  where  the  defend- 
ant pleads  that  he  has  been  summoned  as  the  trustee 
or  garnishee  of  the  plaintiff,  either  by  a  court  under  the  same 
jurisdiction,  or  by  a  foreign  tribunal,  and  that  the  trustee 
or  garnishee  process  is  still  pending,  this  may  be  pleaded  in 
abatement.  But  generally,  and  as  we  think  with  better 
reason,  it  is  held,  that  is  only  a  ground  for  the  continuance 
of  the  action ;  because  it  is  not  certain  that  the  trustee  or 
garnishee  will  be  held  on  the  foreign  process,  (y)    A  rea- 

gested,  and  none  occurs  to  us,  for  sup-  another ;  and  suits  for  these  and  other 
posing  that  two  suits,  one  in  a  State  reasons  may  be  necessary  in  both  teiri- 
court,  and  the  other  in  a  Circuit  Court  toriai  iurisdictions.  It  has  accordinglj 
for  the  same  State,  are  less  vexatious  been  held,  tliat  a  suit  pending  in  the 
and  oppressive  to  tlie  defendants,  tlian  Circuit  Court  for  another  district  can- 
two  suits  in  the  same  court.  On  the  not  be  pleaded  in  abatement  of  a  suit 
other  hand,  the  plaintiff  fails  to  bring  in  a  State  court.  Walsh  v.  Durkin,  12 
himself  within  the  reason  of  the  ex-  Johns.  99.  But  in  this  case  the  plain- 
cepted  cases,  wliere  a  second  action  is  tifT's  remedy  was  as  complete  and 
allowed ;  because  the  court  in  which  the  effectual  in  the  Circuit  Court,  as  he 
first  was  pending,  cannot  give  complete  could  have  in  the  courts  of  this  State, 
remedy  for  want  of  jurisdiction  over  The  mesne  process  of  that  court  gives 
the  person  or  property  of  the  defend-  security  on  the  person  and  property  of 
ants.  Where  the  prior  suit  is  in  an  infe-  the  defendant,  at  least  as  effectual  at 
riorcourt  of  special  and  limited  jurlsdic-  can  be  had  by  ours ;  tlie  trial,  if  held, 
tion,  incapable  of  affording  the  plain-  would  be  by  jurors  of  this  State ;  the 
tiff  the  remedy  which  he  needs,  the  judgment  for  the  plaintiff  would  be 
prior  will  not  abate  the  second,  though  final  and  conclusive,  and  could  be  exe- 
Doth  courts  exercise  their  jurisdiction  cuted  by  the  process  of  that  court 
in  the  same  country.  Sparry's  case,  throughout  the  State.  The  plaintiff, 
6  Rep.  62  a.  But  the  fact  that  the  therefore,  had  no  more  necessity  or 
court  in  which  the  prior  action  is  pend-  excuse  for  his  second  suit,  than  he 
ing  is  a  subordinate  jurisdiction,  would  would  have  had  if  both  had  been  in  the 
seem  to  be-  no  objection  to  the  plea,  same  court.  And  it  has  a(.tx>rdingly 
provided  the  first  action  can  give  ade-  been  held^  that  the  judgment  of  the 
quate  and  complete  remedy.  It  has  Circuit  Court  for  the  same  State,  is  not 
been  decided  in  numerous  cases,  that  to  bo  considered  in  the  State  courts  as 
an  action  pendinp;  in  a  court  whose  a  foreign  judgment.  Barney  o.  Patter- 
jurisdiction  is  temtoriaUif  foreign,  can-  son,  6  Harris  &  J.  208.  We  are  of 
not  be  pleaded  in  abatement.  The  opinion  that  the  pendency  of  another 
reason  of  this  rule  would  seem  to  be,  action  for  the  same  cause,  between  the 
not  that  the  authority  of  the  foreign  same  parties,  in  the  Circuit  Court  of 
court  is  questionable  within  the  limits  the  United  States,  is  sufficient,  if  well 
of  its  jurisdiction,  but  because  the  pleaded,  to  abate  a  suit  in  the  courts 
foreign  court  cannot  enforce  its  orders  of  this  State,  where  the  Circuit  Court 
and  judgment  beyond  its  own  territory;  liad  jurisdiction  of  the  prior  cause." 
and,  on  this  account,  the  remedy  of  the  But  see  Wadleigh  o.  Veazie,  8  Sumn, 
plaintiff  by  his  prior  suit  may  be  in-  105 ;  White  u.  Whitman,  1  Curtis,  C. 
complete.     The  defendant  may  have  C.  494. 

property  which  ought  to  be  applied  to  (tV)  Leitch  o.  Wells,  48  Barb  687. 

the  payment  of  the  same  demand  in  \j)  Winthrop  d.  Carleton,  8  Masa. 

both  jurisdictions ;  or  his  property  may  456;  Hicks  v.  Gleason,  20  Vt.   189; 

be  in  ^ne  jurisdiction,  and  his  person  in  Crawford  p.  Chute,  7  Ala.  157 ;  Cimw- 
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sonable  rule  seems  to  be  that  laid  down  in  Massachusetts, 
namely:  if  the  pleadings  in  the  case  against  the  trustee  or 
garnishee  are  in  such  a  condition  that  the  garnishee  can 
plead  the  garnishment  in  bar  to  the  action,  he  shall  be  held ; 
otherwise  not.  (k) 

And  there  is  an  exception  to  that  part  of  the  rule  which 
requires  the  parties  to  be  the  same,  in  the  case  of  a  qui  tarn 
action,  which  may  be  brought  by  any  informer.  There 
the  principle  *  upon  which  the  rule  is  founded,  *  728 
namely,  that  the  defendant  shall  not  be  twice  vexed, 
requires  the  second  suit  to  abate,  although  the  first  were 
prosecuted  by  a  different  person  (l^ 

The  plea  must  show  jurisdiction  of  the  former  suit*  if 
pending  in  a  court  not  under  the  same  sovereignty,  (m) 


SECTION  IX. 

OF  FOBMEB  JUDGKENT. 

The  whole  purpose  of  the  law  being  to  settle  questions  and 
terminate  disputes,  it  will  not  permit  a  question  which  has 
been  settled  to  be  tried  again,  (n)    But  it  must  be  the  mean- 

foT^  r.  Slade.  9  Ala.  8S7.    And  see  v.   Churchill,  5  Mass.    174;    Trenton 

Brown  v.  Dudley.  88  N.  H.  511.  Bank  p.  Wallace,  4  Halst.  88;  Smith 

{k)  Thomdike  v.  De  Wolf,  6  Pick.  v.  AUantlc  M.  F.  Ins.  Co.  2  Foster,  21, 

120.    See  Drake  on  Attachments,  ch.  The  pendency  of  a  prior  suit  in  wliich 

82.  the  defendant  is  summoned,  as  trustee 

{I)  See  Commonwealth  v.  Churchill,  of  the  plaintiff,  is  no  cause  for  abate- 
6  Mass.  174;  Commonwealth  p.  Cheney,  ment  of  the  suit  subsequently  com* 
6  Mass.  847;  Henshaw  v.  Hunting,  1  menced  by  the  plaintiff  (the  principal 
Gray.  208;  Thayer  v,  Mowry,  86  Me.  defendant  in  the  first  action)  for  the 
2S7  ;  Chamberlain  v.  Carlisle,  6  Foster,  cause  of  action  sought  to  be  reached  by 
640.  Tiie  true  spirit  of  the  rule  also  tlie  trustee  process.  Wadleigh  u.  Pills- 
requires  the  former  suit  to  have  been  bury,  14  N.  H.  878.  And  see  Morton 
▼alid  and  effectual ;  otherwise,  the  v.  Webb,  7  Vt.  123.  Neither  is  a  suity  ^ 
second  suit  will  not  be  considered  vex-  at  law  a  defence  to  a  suit  in  equity, 
atious-  Downer  v.  Garland,  21  Vt.  Peak  v.  Bull,  8  B.  Mon.  428.  Nor  mcs 
862;  Hill  V.  DunUp,  16  id.  646 ;  Quioe-  versa.  Colt  o.  Partridge,  7  Met  670; 
bang  Bank  v.  Tarbox,  20  Conn.  610 ;  Haskins  v.  Lombard,  16  Me-  140 ; 
Durand  v.  Carrington,  1  Root,  866.  Blanchard  t>.  Stone,  16  Vi.  284 ;  Ralph 
The  prior  suit  must  also  have  been  v.  Brown,  8  Watts  &  8.  896. 
actually  entered  in  court;  for  it  must  (m)  White  v.  Whitman,  1  Cuitis,  C. 
be  proved  by  the  record  to  be  for  the  C.  4M. 

same'  cause,   and  pending  when  the        (»)  But  the  party  insisting  upon  • 

second    was   commenced.    Parker   v.  former  recovery  as  a  bar  to  an  action, 

Colcoitl,  2  N    H.  86 ;  Commonwealth  must  show  that  tlie  record  of  the  fonnaff 
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iiig  of  this  rule — for  this  meaning  is  required  by  obvious 
juiitice  —  that  only  a  question  which  has  been  settled  after 
a  full  and  regular  trial,  and  which  has  been  the  object  of 
direct  investigation,  and  to  which  parties  have  had  their 
attention  drawn  in  such  wise  as  to  warrant  the  sup* 

*  729  position  that  a  new  trial  would  *  but  repeat  a  for- 

mer process, — only  a  question  tried  in  this  way  is 
excluded  from  further  trial.  For  it  would  be  unjust  and 
dangerous  to  permit  a  party  to  bring  up  an  important  ques- 
tion incidentally,  and  then  bind  conclusively  the  other  party 
by  the  result,  although  he  might  well  have  neglected  this 
question,  for  this  time,  in  his  wish  to  confine  all  his  atten- 
tion and  all  his  efforts  to  what  he  had  a  right  to  deem  the 
true  question.  The  rule  therefore  may  be  expressed  thus, 
—  that  a  judgment  on  the  same  matter  in  issue  by  a  court 
having  jurisdiction  of  the  matter,  (nn)  and  making  a  judicial 

examination  into  the  merits  of  question,  (no)  is  a  con- 

*  730  elusive  bar.  (<?)    But  when  we  *  come  to  the  mean- 

tuit  Includes  the  matter  alleged  to  have  a  court  of  ezclustTe  jurisdiction  diredlif 

been  determined.    Campbell  v.  Butts,  urmn  the  point,  is,  in  like  manner,  con- 

8  Comst.  178.     Consequently,  where  elusive  upon  the  same  matter,  between 

the  declaration  in  the  fint  suit  states  a  the  same  parties,  coming  iocidentallj 

particular  matter    as    the    ground  of  in  question  in  another  court  for  a  dif* 

action,  and  issue  is  taken  by  the  de-  ferent  purpose.    But  neither  the  judg- 

fendant,  parol  proof  is  inadmissible  to  ment   of   a   concurrent   or  exclusive 

show  that  a  different  subject  was  liti-  jurisdiction  is  evidence  of  any  matter 

Sited  upon  the  trial.      Id.    And  see  which  came  collaterally  in  question, 

oston  &  Worcester  R.  R.  Corp.  v.  though  within  their  jurisdiction,  nor  of 

Dana,  1  Gray,  88 ;  Davis  v.  Tallcot,  2  any  matter  incidentally  coniixable,  nor 

Kem.  184 ;  Green  v.  Clarke,  id.  848.  of  any  matter  to  be  tnfema  bjf  argumetU 

(nn)  See  Goodrich  v.  City,  &c.,  6  from  the  judgmaU.**    This  rule  was  ez- 

Wallace,  666.  pressly  adopted  by  Story,  J.,  in  Harvey 

{no)  Hence  a  decree  obtained  by  an  v.  Richards,  2  Gallis.  229 ;  and  by  Gib- 

arrangement  between  the  parties  has  ton,  C.  J.,  in  Hibshman  v.  Dulleban,  4 

not  the  force  of  a  res  judicata,    Jen-  Watts,  191.    See  also  Wright  v.  Dek- 

kins  V.  Robertson,  Law  Kep.  1  H.  of  L.  lyne.  Pet.  C.  C.  202 ;  Gardner  v.  Buck- 

Be.  117.  bee,  8  Cowen,  120.    In  tliis  last  case» 

(o)  The  Duchess  of  Kingston's  case,  B.  sued  G.  upon  a  promissory  note  in 

20  Howell's  State  trials,  688,  is  the  the  Marine  Court  of  the  city  of  New 

leading  case  on  this  point.    Lord  Chief  York,  and  G.  pleaded  the  general  issue, 

Justice  De  Gretf  Uiere  said :  "  From  the  with  notice  that  the  note  was  given 

variety  of  cases  relative  to  judgments  upon  the  fhiudulent  sale  of  a  vessel  by 

being  given  in  evidence  in  civil  suits,  B.  to  G.,  which  was  the  question  upon 

these  two  deductions  seem  to  follow  as  the  trial ;  and  the  verdict  was  for  the 

generally  true :    First,  that  the  judg-  defendants ;  and  afterwards  B.  sued  G. 

ment  of  a  court  of  concurrent  jurisdic-  in  the  Court  of  Common  Pleas  for  the 

tion,  directly  upon  the  point,  is,  as  a  plea,  city  and  county  of  New  York,  upon 

a  bar,  or,  as  evidence,  conclusive  be-  another  note  given  upon  the  same  pur- 

tween  the  same  parties,  upon  the  same  chase,    tieid,  that  upon  the  trial  of  the 

matter,  directly  in  guextion  in  another  second  cause,  the  record  and  proceed* 

court    Secondly,  tliat  the  judgment  of  inga  in  the  fint  were  oonclusivc  •?!> 
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ing  of  the  phrase,  ^Hhe  same  matter  in  issue/'  and  the 
application  of  the  ruley  we  find  an  irreconcilable  conflict 

between  the  authorities.  (;>)  Much  of  the  di£Sculty  springs, 
no  doubt,  from  the  relaxation  of  the  rules  and  practice  of 
pleading;  but  there  are  questions  on  this  subject  in  their 
own  nature  di£Scult,  and  which  can  only  be  determined  by 
further  adjudication.    It  may  be  difficult  to  draw  the  line, 

dence  of  the  fraud,  and  were  a  conclu  quent  action  in  the  Supreme    Court 

five  bar  to  the  second  action ;  that  the  between  the  same  parties,  in  which  the 

proper  course  was  to  give  the  record  of  plaintiff  sought  to  recover  contribution 

the  Marine  Court  in  evidence,  and  then  on  account  of  the  money  paid  on  the 

show  by  parol  evidence  (e.  <;.,  by  the  other  bond.    So  where  A  took  from  B 

justice  who  tried  the  first  cause),  that  a  bill  of  sale  of  certain  personal  prop- 

the  same  question  had  been  tried  before  erty,  and  C  afterwards  levied  upon  the 

him.    So  where  B.  brought  trespass  property  by  rirtue  of  attadiments  in 

guar€  dausumf regit  in  May tlSl^flmying  favor  of  B's  creditors,  and  A  subse- 

the  trespass  with  a  eontinuando  between  quently  took  and  converted  to  his  own 

the  1st  November,  1814,  and  the  24th  use  a  part  of  the  property,  for  which  C 

November,  1816,  and  recovered ;   and  sued  him,  and  recovered  judgment  in 

then  brought  trespass  against  the  same  a  justice's  court,  on  tlie  ground  that  the 

defendant  for  a  subsequent  iigury  to  bill  of  sale  was  fraudulent  and  void  aa 

the  premises  in  question  in  the  former  to  the  creditors,— > it  was  held,  that  the 

auit,  —  it  was  hud,  that  the  record  in  judgment   was   conclusive    upon   the 

the  former  suit,  followed  b^  parol  evi-  question  of  fhiud,  in  an  action  of  re> 

dence  that  the  premises  m  queetion  plevin  afterwards  brought!  by  A  against 

were  the  same  in  both,  was  conclusive  C  in  the  Supreme  Court,  to  recover  the 

evidence  of  the  plaintiff's  title  in  the  residue  of  the  property,    Dotj  v.  Brown^ 

second  action  ;  that  it  operated  against  4  Comst.  71. 

the   defendant   by  way   of  estoppel,  {p)  This  question  was  examined  by 

whether  it  was  pleaded  or  given  in  Parker,    C.  J.,   with  his  accustomed 

evidence  in  the  second  suit.    Burt  v.  ability,  in  King  v.  Chase.  16  N.  U.  9. 

8temburgh,  4  Cowen,  669.    See  also  It  was  there  hJa,  that  by  "  the  mattei 

Ontram  v.    Morewood,  8  East,  848;  in    issue"    is  to   be  understood  that 

George  v.   Gillespie,  1  Greene,  Iowa,  matter  upon  which  the  nlaintiif  pro* 

421.    It  is  not  necessary  tliat  the  plain-  ceeds  by  his  action,  and  wbich  the 

tiff's  claim  in  both  suits  be  identical,  defendant  controverts  by  his  pleadings; 

If  both  arise  out  of  the  tame  transaction,  that  the  &ct8  o^red  in  evidence  to 

and  the  defence  is  equally  applicable  establish  the  matter  which  is  in  iasue 

to  both,  the  first  judgment  wiU  be  con-  are  not  themselves  in  issue  within  the 

elusive.    Bouchaud  v.  Dias,  8  Denio,  meaning  of   the  rule,  although  they 

288.    In  this  case  H.  C.  was  indebted  may  be  controverted  on  trial.    Thus, 

to  the  United  States  for  duties,  arising  where  an  action  of  trover  is  brought 

upon  a  single  importation,  and  gave  and  a  deed  is  offered  in  evidence  to 

two  bonds  with  the  same  sureties,  pay-  esublish  the  title  of  the  plaintiff,  and 

able  at  different  times,  for  distinct  parts  impeached  by  the  other  party  as  firaud- 

of  the  same  debt.    One  of  the  sureties  nient,  if  the  jury,  in  considering  the 

having  paid  both  bonds,  brought  an  case,  are  of  the  opinion  that  tlie  deed 

action  in  the  Superior  Court  of  the  is  fraudulent,  and  they  find  that  the 

City  of  New  York  against  his  co-surety  property  in  question  is  not  the  property 

for   contribution    on  account  of   the  of  the  plaintiff,  and  return  a  verdict 

money  paid  upon  one  of  the  bonds;  that  the  defendant  is  not  guilty,  the 

and  the  defendant  pleaded  a  discharge  verdict  and  judgment  will  not  conclude 

of  himself  from  the  whole  debt  by  the  the  plaintiff,  in  another  suit,  for  the 

secretary  of  the  treasury,  pursuant  to  recovery  of  other  property  included  in 

the  act  of  Congress ;  to  which  the  plain-  the  same  conveyance.    If  or  can  the 

tiff  demurred,  and  judgment  was  ^iven  verdict  be  used  in  evidence  to  impeach 

against  him.     HJd,  that   such  judg-  the  deed  in  such  subsequent  suit, 
ment  was  a  conclusive  bar  to  a  eubse- 
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but  it  is  necessary  that  it  should  be  drawn  somewhere.  (9) 
That  extrinsic  evidence  is  now  received  to  show  that  the 
issue  on  trial  is  or  is  not  the  same  as  that  involved  in  a 
former  trial,  and  that  this  evidence  maj  be  controverted  hj 

similar  evidence,  is  certain,  (gg)  But  let  us  suppose 
*  731   *  that  in  an  action  for  assault  and  battery,  in  which 

only  the  general  issue  is  pleaded,  the  defendant  relies 
upon  the  ^^molliter  manu%  impoBuity^  asserting  the  alleged 
assault  to  have  taken  place  on  his  own  land ;  the  plaintiff 
denies  that  the  land  belonged  to  the  defendant,  and  this  is 
the  main  or  only  question  actually  controverted.  Could  a 
judgment  iu  this  case  be  interposed  as  a  bar  to  a  writ  of 
entry  for  the  same  land,  between  the  same  parties  ?  It  is 
clear  that  it  could  not,  if  the  rule  once  in  force,  and  now  not 
entirely  obsolete,  be  applied,  —  namely,  that  only  matters 
directly  involved  in  the  issues  made  upon  the  pleadings,  are 
considered  as  re%  judicatce.  (jr)  But  if  to  trespass  qtiare 
dattsum^  soil  and  freehold  are  pleaded  by  the  defendant,  can 

(7)  It  is  not  eHentialthattheBeoond  when  they  ■hould  become  eighteen 
suit  should  be  in  the  uameform  as  the  years  of  age ;  that  neither  at  the  time 
first,  in  order  that  a  judgment  therein  of  the  defendant's  removal  from  office, 
should  be  a  bar.  If  the  cause  of  action  nor  at  tlie  trial  of,  and  judgment  in, 
is  tlie  same  in  both,  the  former  judg-  the  original  action,  had  tliese  legatees 
ment  is  conclusive.  Thus,  a  ju<]gment  arrived  at  that  age ;  that  the  def«idant 
in  trover  is  a  bar  to  a  second  action  of  had  tlien  in  his  hands  moneys  beloog- 
assumpsit  for  the  value  of  the  same  ing  to  the  estate,  derived  from  a  sale 
goods.  Agnew  p.  McElroy,  10  Smedes  of  lands  under  a  decree  of  probate^ 
&  M.  562 ;  Young  v.  Black.  7  Cranch,  sufficient  to  pay  such  legacies,  which 
665 ;  Livermore  v.  Uerschell,  8  Pick,  he  still  retained ;  that  on  the  trial  of 
88.  See  Loom  is  v.  Green,  7  Greenl.  such  action,  no  daini  was  made  or 
886.  Where  the  cause  of  action  is  the  evidence  offered  in  relation  to  the  non- 
same,  a  former  judgment  in  a  suit  be-  payment  of  such  legacies,  nor  were 
tween  the  same  parties,  though  an  they  considered  by  the  court  or  in- 
inadequate  one,  is  a  bar  to  a  second  eluded  in  the  judgment,  the  action 
recovery.  Pinney  v.  Barnes,  17  Conn,  having  been  instituted  and  prosecuted 
420.  In  that  case  an  action  was  solely  for  the  benefit  of  those  entitled 
brought,  in  the  name  of  the  judge  of  to  the  reMidunm  of  the  estate  after  the 
probate,  against  a  removed  executor,  payment  of  such  legacies.  Htid, 
on  his  probate  bond,  in  which  action  \ViUiamM,  C.  J.,  and  Waitey  J.,  ditsent^ 
sundry  breaches  were  assigned,  and  ing,  that  the  former  Judgment  must  bo 
among  them,  tliat  the  defendant  had  considered  as  covering  the  whole 
neglected  and  refused,  upon  demand  ground,  and  constituting  a  bar  to  any 
made  therefor,  to  pay  over  to  his  sue-  claim  for  the  legacies  in  the  scirs 
cessor  the  moneys  in  his  hands  belong-  faciaa,  the  cause  of  action  in  both  suite 
ing  to  the  estate ;  and  thereupon  judg-  being  essentially  the  same.  See  Gar- 
m:)nt  was  rendered  against  the  defend-  wood  v.  Garwood,  29  Cal.  614. 
ant  for  a  certain  sum  and  costs.  On  a  (qq)  Packett  Co.  v.  Sickles,  6  Wat 
uirtfacioM  afterwards  brought  on  this  Uoe,  680;  Wiloox  v.  Lee,  1  Rob.  855. 
judgment,  it  appeared  that  the  testator  (qr)  Duncan  v.  Holcomb,  26  Ind 
nad  given  by  his  will  certain  legacies,  876 ;  Johnson  v.  Morse,  II  Allen,  540. 
payable  to  the  legatees  respectively 
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a  judgment  in  this  action  be  pleaded  in  bar  to  a  writ  of 
entry  ?    It  is  more  difficult  to  answer  this  question,  because 
it  differs  from  the  former  in  the  new  element,  that  the  title 
to  the  very  land  is  put  in  issue  of  record,  and  by  the  plead* 
ings.    And  very  high  authorities  answer  this  question  differ 
ently.  (r)     The  Supreme  Court  of  the  United  States  (one 
justice  dissenting)  has  held  that  whatever  is  fairly  within 
the  scope  of  the  pleadings  in  a  suit  is  concluded  by  the  judg 
ment.  (rr^    Again,  if  in  trover,  the  question  turns 
upon  the  *  validity  of  an  instrument  under  which  title  *  782 
to  the  chattels  is  claimed,  and  this  is  found  to  be  fraud* 

(r)  Thus,  in  Arnold  v.  Arnold,  17  distinctly  been  put  in  issue  by  them,  or 
Pick.  4,  which  was  a  writ  of  right,  the  bj  those  to  whom  they  aie  priry,  in 
tenant  pleaded  a  judgment  in  favor  of  estate  or  law,  has  been  on  such  issue 
his  grantor,  rendered  In  an  action  of  joined,  solemnly  found  against  them, 
trespass  qtiare  clauBum  upon  an  issue  It  was  so  held  in  Parker  v.  Leggett,  IS 
joined  u|)on  a  plea  of  liberum  tenemen-  Rich.  L.  170.  EUenborvugh^  C.  J.,  Ou- 
fvm,  and  the  plea  was  hdd  to  be  no  bar.  tram  o.  Morewood,  8  East,  866.  The 
And  ft*om  the  opihion  delivered,  it  recovery  concludes  nothing  upon  the 
seems  that  the  Judgment  upon  this  ulterior  right  of  possession,  much  less 
plea  would  have  been  tlie  same,  if  it  of  property  m  the  land,  unless  a  ques« 
had  been  interposed  as  a  bar  to  a  writ  tion  of  that  kind  be  raised  by  a  plea 
of  entry.  Ana  in  Mallett  v.  Foxcroft,  and  a  traverse  thereon.  Id.  867.  And 
1  Story,  474,  it  was  Md  to  be  no  bar  a  recovexy  in  any  one  suit,  upon  issue 
to  a  writ  of  right,  that  there  had  been  joined  on  matter  of  title,  is  equally  con 
a  judgment  on  a  petition  for  partition  elusive  upon  the  subject-matter  of  such 
between  the  same  parties,  in  favor  of  title ;  ana  a  finding  upon  title  in  tres- 
the  tenant,  upon  an  issue  joined  ther^n  pass  not  only  operates  as  a  bar  to  the 
on  the  sole  seisin  of  the  demandant,  future  recovery  of  damages  founded 
But  in  Dame  v.  Wingate,  12  N.  H.  291,  on  the  same  inquiry,  but  also  operates 
it  was  directly  decided,  that  a  judg-  by  way  of  estoppel  to  any  action  ibr  an 
ment  rendered  in  an  action  of  trespass  iigury  to  the  same  supposed  right  of 
quote  dausum  upon  an  issue  joined  on  a  possession.  Id.  864.  The  issue  upon 
plea  of  liherum  fenemeiifitm,  is  a  bar  to  a  a  plea  of  liberum  lenementum  raises  a 
writ  of  entry  for  the  same  premises,  question  of  title.  Forsaith  v.  Clogston, 
And  Gilchrist,  J.,  said :  '*  It  is  a  prin-  8  N.  H.  406."  See  also  Bennett  v. 
ciple  well  established  in  the  law,  that  a  Holmes,  1  Dev.  &  Bat.  486.  In  some 
former  judgment,  upon  a  point  directly  States,  a  judgment  in  an  action  of  tres- 
in  issue  upon  the  face  of  the  pleadings,  pass  upon  the  issue  of  liberum  tenem^ii- 
is  admissible  in  evidence  against  the  turn,  has  been  held  admissible  in  a  sub- 
parties  and  their  privies,  in  a  su\>se-  sequent  action  of  ejectment  between 
quent  suit,  wl\ere  the  same  point  comes  the  same  parties.  See  Hoey  v,  Fur^ 
m  question.  Nor  is  it  material  that  man,  1  Penn.  St.  296;  Kerr  v.  (/hess, 
the  former  suit  was  trespass,  and  the  7  Watts,  871 ;  Foster  v.  MT)ivit,  8  id. 
latter  a  writ  of  entry,  if  the  same  point  841,  849 ;  Meredith  v.  Gilpin,  6  Price, 
were  decided  in  the  former  suit.  It  it  146.  As  to  the  eilbct  of  a  judgment  in 
not  the  recovery,  but  the  matter  al-  ejectment,  as  regulated  by  the  Revised 
leged  by  the  party,  and  upon  which  Statutes  of  New  York,  see  Beebee  v. 
the  recovery  proceeds,  which  creates  Elliott,  4  Barb.  467. 
the  estoppel.  The  recovery,  of  itself,  {rr)  Aurora  City  o.  West,  7  Wallace, 
in  an  action  of  trespass,  is  only  a  bar  82.  See  also  Durant  v.  Essex  Co.  7 
to  the  future  recovery  of  damages  for  Wallace,  107 ;  Beloit  v.  Morgan,  7 
the  same  injury ;  but  the  estoppel  pre-  Wallace,  619 ;  Derby  v,  Jacques,  1 
eludes  parties  and  privies  fit>m  con-  Qiflbrd,  426;  Jackson  v.  Lodge, 
tending  to  the  contiaiy  of  that  point,  Cal.  28. 
or  matter  of  fkGt,  which,  having  onot 
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nlent  and  void,  is  the  judgment  in  this  case  conclusive  as  to 
all  questions  of  property  or  title  between  the  same  parties, 
under  that  instrument,  and  in  relation  to  all  the  property 
which  the  instrument  purports  to  transfer?  Here,  too,  the 
authorities  are  directly  antagonistic.  («) 

So  far  as  we  can  venture  to  state  rules  which  may  deter* 
mine  these  difficult  questions,  we  should  say,  that  *^  the 
matter  in  issua"  is  either  that  which  the  record  and  the 
pleadings  show  clearly .  to  be  so ;  or  else  a  question  which 
extrinsic  evidence  shows  to  have  been  actually  tried,  and 
shows  also  to  have  been  absolutely  essential  to  the  case,  in 
so  much  that  the  answer  to  it  decided  the  case,  and  if  it  had 
not  been  contested  the  case  could  not  have  been  tried.  (««) 
We  should  say,  that  the  judgment  in  the  supposed  case  of 
trover  should  not  be  conclusive  upon  the  questions  which 
might  be  raised  in  other  cases  as  to  the  validity  of  the  instru- 
ment, and  the  title  it  gave  ;  and  we  shoidd  incline  also  to  the 
opinion  that  the  judgment  in  the  supposed  case  of  trespass 
yuare  clau9um  should  be  no  bar  to  a  writ  of  entry.  (%t)  It 
cannot,  however,  be  denied,  that  the  present  tendency  of  the 
law  is  to  permit  parol  evidence  to  show  the  actual  grounds 
on  which  the  judgment  rested,  when  the  record  needs  not 
and  does  not  exhibit  those  grounds,  (jm)  And  also,  not  to 
permit  the  former  judgment  to  be  a  bar,  although  the  recoid 
presents  the  claim,  if  no  testimony  was  offered  in  relation  to 
it,  and  the  question  was  not  submitted  to  court  or  jury,  (w) 

It  is  said  that  the  former  judgment  must  have  been  be- 
tween the  same  parties;  and  for  tins  rule  there  seems  to 
be  good. reason  as  well  as  authority.  (^)     It  has  also  been 

(s)  See  King  v.  Chase,  16  N.  H.  9,  (t)    This   is  not  always  true ;   fbr 

cited  m-pra^  n.  (p),  and  Doty  v.  Brown,  where  a  cause  of  action  is  such  that 

4  Comst.  71,  cited  mpra,  n.  (o).  more  than  one  may  sue,  a  judgment 

(m)  Where  a  seller  of  property  took  in  an  action  brought  by  one  is  a  bar  to 
sundry  notes  in  payment,  and  put  one  an  action  by  the  other.  Thus,  if  a  con- 
in  suit,  and  afterwards  another,  it  was  signor  sue  a  carrier  for  goods,  and  the 
hddf  that  the  defendant  could  not  set  latter  has  a  Terdlct  and  judgment  on 
up  against  the  action  the  same  defences  a  plea  of  not  guilty,  the  consignee  can- 
he  had  set  up  in  the  former.  Freeman  not  maintain  another  action  for  the 
V.  Bass,  84  Ua.  866.  same  goods.    Green  v.  Clark,  6  Denio, 

{st)  Kewsome  v,  Graham,  10  B.  &  C.  497.    So,  where  a  plaintiff  may  bring 

284;   Barber  v.  Brown,    26  L.  J.  C.  his  action  against  either  of  two  per- 

41 :  Clarance  v.  Marshall,  2  C.  &  M.  sons,  as  for  instance  against  a  sheriff 

496.  or  his  deputy,  for  the  acts  of  the  de- 

(«u)  Sturtevant  o.  Randall,  68  Me.  puty,  a  judgment  in  favor  of  either 

149.  would  be  a  bar  to  a  second  action  for 

(ffv)  Bnrwell  v.  Knight^  61  Barb.  860.  the  mum  oaiiss  againat  Um  other.    8ee 
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held,  as  was  *  said,  that  the  same  parties  must  stand  *  788 
in  the  same  position,  as  plaintiff  and  defendant.  It  is 
obvious  that  in  most  cases  this  must  be  necessaiy  to  consti- 
tute the  question  the  same ;  and  it  is  only  then  that  the  rule 
can  apply,  (u)  It  may  be  stated,  as  a  general  rule,  that  a 
former  judgment  is  conclusive  only  against  parties  and 
privies,  (uu) 

A  party  cannot  avoid  the  effect  of  a  former  judgment,  by 
charging  the  forum,  from  the  equity  side  of  the  court  to  the 
law  side,  (wv) 

It  may  be  added,  that  no  prior  judgment  is  a  bar  to  a  sub- 
sequent action,  if  it  be  shown  that  the  judgment  was 
obtained  by  a  mistake  on  the  part  of  the  plaintiff,  which  pre- 
vented him  from  trying  the  question ;  as  an  error  in  respect 
to  the  character  of  the  action,  or  a  fault  in  the  pleading,  (v) 
And  it  has  been  held,  that  a  foreign  judgment  does  not 
merge  the  original  cause  of  action,  and  cannot  be  pleaded  in 
bar  of  an  action  founded  thereon,  (w^  And  that  if  there  be 
now  a  defence  to  a  claim  which  could  not  have  been  made 
in  the  former  suit,  the  judgment  is  not  a  bar.  (ww') 

A  foreign  judgment  will  be  deemed  valid  and  effectual 
here,  only  when  the  jurisdiction  over  the  case  was  complete. 

King  o.  Chase,  15  N.  H.  9.    And  in  against  a  plaintiff,  bjr  nonsuiting  him 

Parkhuret  v.  Sumner,  28  Vt.  688,  it  in  a  oase  in  which  he  had  replevied  a 

was  heid,  that  all  matters  which  might  vessel  alleged  to  be  his  by  virtue  of  a 

have  been  urged  by  the  party  before  bottomry  bond,  sei^  by  an  attaching 

the  abjudication  are  concluded  by  the  officer,  it  was  held,  that  that  judgment 

judgment,  as  to  the  principal  parties,  to  be  good  in  bar  of  an  action  of  trover 

and  aU  privies  in  interest,  or  estate;  for  the  vessel  must  be  pleaded  and 

and  among  privies  are  those  who  are  averred,   and   proved   to   have    been 

hoiden   as    bail  for   the   party.    See  upon  the  merits,  and  to  have   been 

Davis  V.  Davis,  80  Ga.  296.  rendered  in  a  suit  between  privies  in 

[u)  See  anU,  pp.  724,  726,  and  n.  (/}.  interest.    Greeley  v.  Smith,  8  Woodb. 

tfu)  Miller  v,  Johnson,  27  Md.  6.  &  M.  286. 

\uv)  Baldwin  v.  McCrae,  88  Ga.  660.  (ir)  Lrman  v.  Brown,  2  Curtis,  C.  C. 

[v)  Agnew  v.  McEhroy,  10  Smedes  669.    Where  there  was  a  confession 

A  M.  652;  Johnson  v.  Wliite,  18  Smedes  of  judgment  by  members  of  a  firm  in 

&  M.  684.    The  former  decision  must  the  absence  of  one  of  the  partners,  and 

have  been  on  the  merits,  or  the  judg-  without  his  consent,  and  the  judgment 

ment  must  be  such  that  it  miaht  have  was  subsequently  vacated,  as  to  the 


been.  Dixon  v.  Sinclair,  4  Vt  864 
N.  E.  Bank  v.  Lewis,  8  Pick.  118 
Lane  v,  Harrison,  6  Munf.  678 
M'Donald  o.  Rainor,  8  Johns.  442 
Lampen  v.  Redgewin,  1  Mod.  207 
Knox  9.  Waldoborough,  6  Greenl.  186 


partner  who  had  not  consented,  and 
as  to  the  whole  firm  at  the  instance  of 
the  judgment  creditors,  it  was  held,  that 
the  debt  for  which  judgment  had  been 
confessed  was  revived,  notwithstanding 
a  receipt  in  full  bad  been  given  there- 


Bridge  o.  Sumner,  1  Hck.  871 ;  Mosby    for.    Clark  v.  Bowen,  22  How.  270. 
r.  Wall,   28   Miss.    81.     And   where        {ww)  Smith  v.  McCluskey,  46  Barb, 
judgment  waa  rendered   in  raplevin    610. 
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the  merits  of  the  case  investigated^  and  process  duly  served 
on  the  defendant,  or  a  full  equivalent  of  personal  ser* 
vice,  (wx) 

SECTION  X 

OF  SBT-OFP. 

Where  two  parties  owe  each  other  debts,  connected  in 
their  origin  or  by  a  subsequent  agreement,  the  balance  only 
is  the  debt,  and  he  to  whom  it  is  due  should  sue  only  for 
that;  and  if  he  sue  for  more,  the  opposite  debt  may  be 
offered  in  evidence  reducing  the  claim  of  the  plaintiff  to  the 
balance.     But  where  the  opposite  debts  or  accounts  are  not 

so  connected,  each  constitutes  a  distinct  debt,  for 
•  734  which  suit  may  be  brought.     Such  *  debts  or  accounts 

may,  in  many  cases,  be  balanced  by  netting  off  one 
against  the  other,  at  law  or  in  equity.  The  law  of  set-off 
is  very  much  regulated  by  statute  in  this  country ;  and  we  do 
not  propose  to  dwell  upon  the  special  provisions  of  any  of 
the  State  statutes.  But  these  generally  contain  many  prin- 
ciples in  common,  and  although,  strictly  speaking,  set-off 
may  not  be  a  part  of  the  common  law,  (x)  yet  some  rules 
and  principles  have  been  established  by  usage  and  adjudi- 
cation.   And  it  may  be  said  that  courts  of  equity  will  gen<> 

(tox)  Bischoff  0.  Wetherell,  9  WaU.  given  in  evidence  npon  the  general 

Sli ;  I>e  Cosse  BrisMC  v,  Rathbone,  80  issue,  or  pleaded  in  bar,  as  the  nature 

L.  J.  Exch  288 ;  Robertson  9.  Struth,  6  of  the  case  shall  require,  so  as  at  the 

Q.  B.  941 ;  Vanquelin  9.  Boward,  88  L.  time  of  his  pleading  the  general  issue, 

J.  C.  78 ;  Buchanan  9.  Rucker,  9  East,  where  any  such  debt  of  the  plaintiflT, 

192 ;  Simpson  9.  Fogo,  29  L.  J.  C.  667 ;  his  testator  or  intestate,  is  intended  to 

Scott  9.  Pilkington,  81  L.  J.  Q.  B.  81.  be  insbted  on  in  evidence,  notice  shall 

(x)  The  defence  of  set-off,  strictly  so  be  given  of  the  particular  sum  or  debt 

oalled,  is  purely  the  creature  of  statute,  so  intended  to  be  insisted  on,  and  upon 

Stat.  2  Geo.  II.  c  22,  §  18,  made  per-  wliat  account  it  became  due,  or  other- 

petual  by  8  Geo.  II.  c.  24,  §  4,  and  wise  such  matter  shall  not  be  allowed 

which,  with  some  modifications,  has  in  evidence  upon  such  general  issue." 

been  generally  adopted  in  the  United  The  object  of  these  statutes  was  to 

States  (see  Meriwether  9.  Bird,  9  Ga.  prevent  cross-actions  between  the  same 

694),  provides,  *{  that  where  there  are  parties.    Isberg  9.  Bowden,  8  Exch. 

mutual  debts  between  the  plaintiff  and  862,  22  Eng.  L.  &  £q.  661 ;  Wallis  9. 

defendant,  or,  if  either  party  sue  or  Bastard,  4  De  G.,  M.  &  G.  261,  81 

be  sued  as  executor  or  administrator,  Eng.  L.  &  £q.  176.    Courts  of  equity 

where  there  are  mutual  debts  between  have  power  at  common  law,  indepen- 

the  testator  or   intestate  and   either  dent  of  any  statute,  to  order  a  set-off  of 

party,  one  debt  may  be  set  against  debts  in  certain  cases.    See  2  Story's 

the  other;  and  such  matter  may  be  £q.  Jor.  ch.  88. 

[896] 


CH.  in.j  DEFEN0E9.  *  734 

erally  extend  the  doctrine  of  set-off  beyond  the  law,  where 
peculiar  equities  exist  between  the  parties,  calling  for  this 
relief,  (xx) 

The  law  of  set-off  is  quite  similar  to  the  eompen%ation  of 
the  civil  law ;  (y)  not,  as  we  think,  because  it  is  borrowed 
from  it,  but  because  both  rest  on  similar  principles  of  com- 
mon sense  and  common  justice.  And  although  in  the  details 
they  differ  much,  the  civil  law  doctrines  can  be  applied  to 
the  law  of  set-off,  not  only  for  general,  but  sometimes  for 
particular  illustration. 

Set-off  has  been  well  defined,  as  a  mode  of  defence  by 
which  the  defendant  acknowledges  the  justice  of  the  plain- 
tiff's demand,  but  sets  up  a  demand  of  his  own  against  the 
plaintiff,  to  counterbalance  it  in  whole  or  in  part,  (z) 

A  demand  founded  on  a  judgment  may  be  set-off,  or  upon 
a  contract,  if  it  could  be  sued  in  indebitatus  assumpsit,  debt, 
or  covenant,  (a)  But  if  it  arise  ex  delicto^  and  can  be 
sued  only  *  in  trespass,  replevin,  or  case,  it  is  not  in  *  735 
general  capable  of  set-off  ;(i)  nor  is  it  if  recover- 
able only  by  bill  in  equity.  (<?)  And  it  is  held  that  in  an 
action  for  compensation  for  work  done  under  contract,  dam- 
ages for  imperfect  execution  of  the  work  cannot  be  set 
off.  (cc) 

Courts  usually  permit  judgments  to  be  set  off  against  each 
other,  on  motion^  when  such  set-off  is  equitable,  even  if  the 
parties  are  not  the  same,  (d)  whether  the  statute  expre%%ly 

Ixx)  Lee  9.  Lee,  81  Oft.  28.  8  Johni.  890;  Gibbee  v.  Mitchell,  2  Bay» 

(y)  Domat,  pt.  1,  b.  4,  tit.  2.  §  1 ;  1  861. 

Enk.  Ins.  b.  8,  tit.  4,  §  6;  Pothier,  (c)  Gilchrigt  v.  Leonard,  2  Bailey, 

Traits  des  Obligatione,  pt  8,  ch.  4.    It  185 ;  Sherman  v.  Ballon,  8  Cowen,  804. 

has  frequently  been  said  in  America,  ice)  Cardeli  t;.  Bridge,  12  Gray,  60. 

that  as  the  doctrine  of  setoff  was  bor^  \d)  Barker  v.  Braham,  8  Wilson,  896 ; 

rowed  from  the  civil  law,  it  should  be  Pennie  v.  Elliott,  2  H.  Bl.  587 ;  Schei- 

interpreted  by  the  same  principles  of  merhom  v.  8chermerhom,  8  Caines, 

construction.    See  Meriwether  v.  Bird,  190 ;  Brewerton  v.  Harris,  1  Johns.  145 ; 

9  Ga.  594 ;  per  Kent,  J.,  in  Carpenter  Turner  p.  Satterlee,  7    Co  wen,  481 ; 

V.  Butterfleld,  8  Johns.  Cas.  165.  Story  v.  Patten,  8  Wend.  881 ;  Graves 

iz)  Barbour  on  Set-off,  p.  17.  v,  Woodbury,  4  Hill,  559 ;  Goodenow 

(a)  Hutchinson  v.  Sturges,  Willes,  v.  Buttrick,  7  Mass.  140 ;  Makepeace 

261 ;  Howlet  v.  Strickland,  Cowp.  56 ;  v.   Coates,  8  Mass.  451 ;     Barrett  v. 

I>owsland  v,  Thompson,  2  W.  Bl.  910.  Barrett,  8  Pick.  842 ;  Gould  o.  Parlin, 

(6)  Huddersfield  Canal  Co.  v.  Buck-  7  Greenl.  82 ;  Wright  v.  Cobleigh,  8 

ley,  7  T.  R.  45 ;    Sapsford  v.  Fletcher,  Foster,  82.    In  this  last  case  it  was  Ae/tf ; 

4  T.  R.  512;  Bull.  K.  P.  181;  Freeman  1.  That  courts  of  law  have  power  to 

9.  Hyett,  1  W.  Bl.  894;  Bean  v,  AUen,  set  off  mutual  judgmento.    2.  Theat^ 
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allow  this  or  not ;  but  it  is  a  matter  within  their  discretion,  («) 
and  is  determined  bj  the  justice  of  the  case.  Therefore 
it  will  not  be  permitted  against  a  bona  fide  assignee  for 
value.  (/)  Nor  if  the  defendant  is  in  execution  on  the  judg- 
ment, (^)  for  that  is,  in  general,  a  satisfaction  of  it.  Or  if, 
having  been  imprisoned,  he  has  been  discharged  by  lus 
creditor,  even  if  it  was  not  the  intention  of  the  creditor  to 
discharge  the  debt.  (A)  But  if  he  escapes,  or  is  released  f  om 
imprisonment  under  an  insolvent  act,  which  does  not  dis- 
charge the  debt,  the  judgment  may  be  set  off.  (t)  And,  in 
the  exercise  of  their  discretion,  courts  usually  permit  the  judg- 
ments recovered  in  other  courts  to  be  set  off.  (/)    And 

•  786  not  only  the  original  judgment  creditor  may  so  *  use  it, 

but  an  absolute  assignee  for  value  may  make  this  use 
of  the  judgment,  (i)  Nor  is  it  material  on  what  ground  of 
action  the  judgment  was  founded.  And  if  the  judgment 
which  it  is  desired  to  set  off  can  be  enforced  by  him  who 
would  so  use  it,  against  the  party  who  has  the  judgment  to 
be  satisfied  by  the  set-off,  this  is  sufficient ;  and  therefore  it 
is  not  necessary  that  the  judgments  be  in  the  same  rights,  or 
that  the  parties  on  the  record  be  the  same.  (J)  So  costs 
may  be  set  off,  either  against  costs  alone,  or  against  debt  and 

oiT  is  made  between  the  real  and  equi-  Amb.  79 ;  Cooper  v.  Bigalow,  I  Cowen, 

table  owners  of  the  jadgment,  and  not  66 ;  Taylor  v.  Waters,  6  M.  &  8.  108 ; 

between  the  nominal  parties.    8.  If  the  Jaques  v.  Withj,  1  T.  B.  567.    But 

defendant,  a^lnst  whom  a  judgment  see  Peacock  t^.  Jeffrey,  1  Taunt  426 ; 

is  recorered,  u  the  assignee  and  equi-  Simpson  v,  Hanley,  1  M.  &  S.  696 ; 

table  owner  of  an  ascertained  part  of  a  Kennedy  v.  Duncklee,  1  Grav,  65. 

judgment  recoYered  against  the  plain-  (A)  Poucher  v.  HoUey,  8  Wend.  184; 

tiff,  in  the  name  of  another  person,  that  Yates  v.  Van  Rensselaer,  5  Johns.  864. 

part  may  be  set  off  against  the  plain-  |t|  Cooper  v.  Bigalow,  1  Co  wen,  206. 

tiff's  Judgment.    4.  The  application  to  Ij)  Ewen  v,  Terry,  8  Co  wen,  126; 

set  off  judgments  must  be  had  in  the  Scliermerhom     v.    Schermerhom,    8 

court  where  the  judgment  was  recoT-  Caines,  190 ;  Duncan  v.  Bloomstock, 

ered  against  the  party  who  makes  the  2  McCord,  818;  Noble  v.  Howard,  2 

application.    5.  To  authorize  a  set-off  Hay w.  14 ;  Best  v.  Lawson,  1  Miles, 

of  judgments  it  is  not  necessary  that  11;  Barker  v.  Braham,  2  W.  Bl.  866, 8 

either  of  the  suits  shall  be  penduis.  Wilson,  896;  Hall  v.  Ody,  2  B.  &  P. 

(e)  Bums  v,  Thornburgh,  8  Watts,  28 ;  Simpson  9.  Hart,  1  Johns.  Ch.  91, 

78 ;  Tolbert  v.  Harrison,  1  Bailey,  599 ;  14  Johns.  68 ;  Bristowe  r.  Needham,  7 

Coxe  V.  Sute  Bank,  8  Halst.  172 ;  Scott  Men.  &  G.  648 ;  Brewerton  v.  Harris, 

V.  RiTers,  1  Stew.  &  P.  24 ;  Davidson  1  Johns.  144. 

9.  Geoghagan,  8  Bibb,  288 ;  Smith  v.  (k)  Mason  v.  Knowlson,  1  Hill,  218. 

Lowden,  1  Sandf.  696.  (/)  Hutchins    v.  Riddle,   12   N.  H 

(/)  Makepeace  v.  Coates,  8  Mass.  464 ;  Shapley  v.  Bellows,  4  K.  H.  851 ; 

451 ;  Holmes  v.  Robinson,  4  Ohio,  90.  Goodenow  v.  Buttrick,  7  Maaa.  140 

ig)  Bumaby's  case,  Stra.  658 ;  Fos-  Dennie  v.  EUiott,  2  H.  Bl.  587. 
tar  9.  Jackson,  Hob.  52 ;  Horn  v.  Horn, 
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costs,  (m)  After  some  fluctuations,  it  seems  to  be  settled  as 
the  better  opinion,  that  this  set-off  will  be  made  without  re- 
gard to  the  attorney's  lien,  on  the  ground  that  this  extends 
only  to  the  net  amount  due  after  the  equities  between  the 
parties  are  adjusted,  (n) 

'  Judgments  will  be  set  off  on  motion,  because  the  question 
on  which  they  depend  has  been  tried  and  settled,  and  the  claim 
established,  or  admitted.  ((?)  But  other  claims  than  those 
resting  on  judgments  must  be  pleaded,  or  filed  in  such  man- 
ner as  the  statutes  or  rules  of  court  direct,  with 
sufficient  notice  for  the  *  plaintiff  to  deny  and  contest  *  787 
them  if  he  chooses  to  do  so.  For  not  even  the  amount 
of  a  note  will  be  set  off,  unless  the  plaintiff  had  the  opportu- 
nity to  contest  it,  nor  even  the  amount  of  a  verdict  recovered, 
for  it  may  be  that  this  will  be  set  aside,  (p) 

The  amount  due  on  the  condition  of  a  bond  may  generally 
be  pleaded  in  set-off,  but  not  the  penalty ;  for  this  may  be 
reduced  both  at  law  and  in  equity,  (j)     But  if  the  full 

(m)  Nunez  v.  Modigliani,  1  H.  Bl.  v.  Burrows,  6  Johns.  Ch.  817;   The 

217.    The  old  practice  was  otherwise.  People  v.  New  York  Common  Pleas,  13 

See  Butler  v.  Inneys,  2  Stra.  891.    But  Wend.  649 ;  Spence  v.  White,  1  Johns, 

the  rule  stated  in  the  text  is  now  flrmir  Cas.   102 ;   Porter  t^.  Lane,  8  Johns, 

established.    James  v.  Raggett,  2  a.  857 ;  Martin  v.  Hawks,  15  Johns.  406. 

&  Aid.  776 ;  Thrustout  v.  Grafter,  2  W.  But  see  Mitchell  v,  Oldfield,  4  T.  R. 

Bl.  826;  Howell  v.  Harding,  8  East,  128;   Handle  v.  Fuller,  6  T.  R.  456; 

862 ;  Lang  v.  Webber,  1  Price,  876 ;  Glaister  v.  Hewer,  8  T.  R.  69 ;  Read  i;. 

Hurd  V.  Fogg,  2  Foster,  98.    But  if  Dupper,  6  T.  R.   861 ;   Middleton  v, 

this  set-off  of  costs  is  sought  by  mo-  Hill,  1  M.  &  S.  240 ;  Harrison  v.  Bain- 

tion  to  the  court,  it  will  be  granted  or  bridge,  2  B.  &  C.  800;  Shapley  r.  Bel- 

not,  according  to  the  justice  of  the  lows,  4  N.  H.  858 ;  Dunklee  v,  Locke, 

case.    Gihon  r.  Fryatt.  2  Sandf.  688.  18  Mass.  526 ;  Barrett  v.  Barrett,  8  Pick. 

In  McWilliams  v.  Hopkins,  1  Whart.  842;  Ainslie  v.  Boynton,  2  Barb.  258; 

276,  it  was  hetdf  that   judgment  for  Rider  v.  Ocean  Ins.  Co.  20  Pick.  259. 

costs  obtained  against  an  administra-  And  see  note  to  Schermerhom  v.  Scher- 

tor  plaintiff  in  the  District  Court  for  merhom,  8  Caines,  190. 

the  Citpr  and  County  of  Philadelphia,  (o)  And  it  is  only  such  a  judgment 

and  assigned  by  the  defendant  there  to  that  can  be  set  off  on  motion.    The 

Af  cannot  be  set  off  against  a  judg-  judgment  must  be  conclusive  upon  the 

ment  for  damages,  obtained  by  such  |>arty,  rendered  in  a  court  which  had 

administrator   against  A  in   the    Su-  jurisdiction,  and  the  decision  must  have 

preme  Court.  been  final,  and  not  appealed  from.    See 

(fi)  Roberts   v.  Mackoul,    cited   in  Harris  o.  Palmer,  o  Barb.  105;  The 

Thrustout  V.  Grafter,  2  W.  Bl.  826 ;  People  v.  Judges,  6  Gowen,  598.    And 

Schoole  V.  Noble,  1  H.  Bl.  28 ;  Nunez  see  Willard  r.  Fox,  18  Johns.  497 ; 

V.  Modigliani.  1  H.  Bl.  217;  Vaughan  Weathered  v.  Mays,  1  Texas,  472. 

p.  Davies,  2  H.  Bl.  440 ;  Pennie  v.  El-  (»)  Bagg  v.  Jefferson,  G.  P.  10  Wend 

liott,  2  H.  Bl.  687 ;  Hall  v.  Ody,  2  B.  &  615 ;  Cobb  v.  Haydock,  4  Day.  472. 

P.  28 ;  Emdin  v.  Darley,  4  B.  &.  P.  22;  (o)  Burgess  v.  Tucker,  6  Johns.  106; 

Lane  v.  Pearce,  12  Price,  742,  762;  Kedrifie  o.  Uogan,  2  Burr.  1024.    Dam- 

.  Taylor  v.  Popham,   16  Ves.  72 ;   Ex  ages  arising  m>m  the  breach  of  cove- 

p€art9  Rhodes,  id.  689 ;  Mohawk  Bank  nant  in  a  deed  of  real  estate,  may  be 
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amount  of  a  bond  is  agreed  upon  as  liquidated  damages,  it 
may  be  set  off.  (r)  Unliquidated  damages  cannot  be  set- 
off, (rr) 

A  debt  cannot  be  set  off  to  an  action  unless  it  was  due 
when  the  action  was  brought.  (r«)  Thus,  it  is  held  that  a 
demand  barred  by  the  statute  of  limitations  and  revived  by  a 
new  promise,  cannot  be  set  off  to  an  action  brought  while 
the  bar  existed,  (rt)  And  it  is  held  that  there  can  be  no  set- 
off against  a  set-off.  Cru^ 

One  important  and  very  general  principle  in  the  law  of 
set-off  is,  that  the  demand  must  be  due  to  the  party,  or  the 
claim  must  be  possessed  by  him,  in  his  oum  right.  («)  But 
this  may  be,  either  as  original  creditor  or  payee,  or  as  owner 
by  assignment.  It  seems  indeed  to  be  settled,  that  debts 
held  in  the  right  of  another  can  be  set  off  neither  at  law  nor 
in  equity.  But  a  question  sometimes  exists  as  to  the  appli- 
cation of  this  rule.  Whether  a  party  holds  a  claim  or  debt 
for  this  purpose  in  his  own  right  may  perhaps  be  determined 
by  two  tests  :  he  so  holds  it,  if,  first,  he  can  sue  for  it  in  his 
own  name,  without  setting  forth  as  the  foundation  of  his 
right  some  representative  or  vicarious  character ;  and,  secondly, 
if,  having  sued  for  and  recovered  the  debt,  he  would  have  a 
right  to  use  it  at  his  own  pleasure,  and  for  his  own  benefit, 
or  has  a  valid  lien  on  it  for  his  own  security.  The  rights  to 
the  two  demands,  one  of  which  is  to  be  balanced  against  the 
other  by  set-off,  must  be  similar  rights.  Thus,  if  an  executor 
sues  as  executor,  the  defendant  may  set  off  a  debt  due  from 
the  testator ;  (f)  if  he  sues  for  a  cause  of  action  accruing  after 
the  testator's  death,  and  does  not  describe  himself  as  execu- 
tor, the  defendant  cannot  set  off  a  debt  due  to  him  from 

tet  off  in  CMM  where  the  amount  of  irt)  Lee  v.  Lee,  81  Gk.  2S. 

•uch  damages  may  be  ascertained  by  (ni)  RuBsell  v.  Miller,  64  Penn.  St 

a  mere  computation.    Drew  r.  Towle»  164. 

7  Foster,  412.  («)  This  is  too  miiiTersaUy  settled  to 

(r)  Fletcher  v.  Dyche,  2  T.  R.  82;  neea  the  citation  of  adjudged  cases. 

Duckworth  v.  Alison,  I  M.  &  W.  412.  {t)  But  if  the  defendant  has  pur- 

(rr)  Grimes  v,  Reese,  80  6a.  880;  chased  a  debt   against   an*  intestate, 

Corey  v.  Janes,  15  Gray,  548.    But  it  nnce  Ais  deaths  it  has  been  hdd^  that  he 

is  said  that  unliquidated  damages  grow-  cannot  set  it  off  against  an  action  by 

ing  out  of  the  contract  sued  on,  mar  the  administrator  to  recover  a  debt 

be  set-off,  in  De  Forest  v.  Oder,  42  111.  due  the  intestate.    Root  r.  Taylor,  20 

600.  Johns.  187 ;  Whitehead  v.  Cade,  1  How 

(rt)  Henry  v.  Batler,  82  Conn.  140.  (MIm.)  96. 
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^  the  testator ;  (u)  he  cannot  himself  set  off  a  debt  *  788 
due  to  him  personally  against  a  claim  on  the  estate  of 
the  testator  made  against  him  as  executor ;  (v)  nor  if  he  be 
sued  for  his  own  debt  can  he  set  off  a  debt  due  him  as  execu- 
tor, (w^  So  a  debt  due  to  a  man  in  right  of  his  wife  cannot 
be  set  off  in  an  action  against  him  on  his  own  bond,  (x}  Nor 
cau  a  debt  contracted  by  the  wife,  before  marriage,  be  set 
off  in  an  action  brought  by  the  husband  alone ;  (y)  unless  he 
has  by  his  promise  to  pay  it  made  it  his  own  debt.  So  in  a 
suit  either  at  law  or  in  equity  against  partners,  the  demand 
of  one  of  the  defendants  against  the  plaintiff  cannot  be  set 
off.  (z)    And,  in  general,  joint  and  separate  debts,  or  debts 

(tt)  Kilvington  v.  SteTeiuon,  Willes,  the  testator  in  his  lifetime.  Lowman'i 
264,  note ;  Tegetmeyer  u,  Luiulej,  id. ;  Appeal,  8  Watta  &  S.  849. 
Bchofleld  o.  Corbett,  .6  Nev.  &  Man.  (tr)  Thomaa  v.  IIop}>er,  6  Ala.  442. 
627 ;  Houston  v.  Robertson,  4  Camp.  (x)  Pajnter  v.  Walker,  Bull.  N.  P. 
842;  Watts  t;.  Rees,  9  £xch.  696,  25  179.  In  an  action  by  husband  and 
Eng.  L.  &  Eq.  665  ;  Mercein  p.  Smith,  wife,  for  a  legacy  left  to  the  wife  "for 
2  Hill,  210 ;  Vry  v,  Evans,  8  Wend,  her  own  use,"  the  executor  cannot  set 
680 ;  Dale  v.  Cook,  4  Johns.  Ch.  13 ;  off  a  debt  due  from  the  husband  to  the 
Colby  p.  Colby,  2  N.  H.  419 ;  Wolfers-  testator  in  his  lifetime.  Jamison  v. 
berger  v,  Bucher,  10  S.  &  R.  10;  Brady,  6  8.  &  R.  466.  Otherwise,  if 
Brown  v.  Garland,  1  Wash.  Va.  221 ;  the  legacy  is  given  to  the  wife  not  to 
Rapier  v.  Holland,  Minor,  176;  Burton  her  separate  use.  Lowman's  Appeal,  8 
V.  Chinn,  Hardin,  252 ;  Mellen  v.  Boar-  WatU  &  S.  849.  Neither  can  the  bus- 
man, 18  Smedes  &  M.  100 ;  Shaw  v.  band's  debt  be  set  off  against  the  wife's 
Gookin,  7  N.  H.  16.'  And  see  Stuart  v.  distributive  share  of  her  father's  es- 
Commonwealth,  8  Watts,  74.  In  an  tate,  when  the  parties  have  been  di- 
action  bv  an  executor,  a  legacy  be-  voroed ;  and  although  such  divorce  was 
queathecl  the  defendant  cannot  be  set  after  the  intestate's  death.  Fink  v. 
off,  although  the  executor  has  funds  to  Hake,  6  Watts,  181.  In  a  suit  by  bus- 
pay  the  legacy.  Robinson  i^.  Robm-  band  and  wife  for  rent  of  the  wife's 
son,  4  Harring.  (Del.)  418;  Sorrelie  v.  premises,  the  defendant  may  set  off  a 
Sorrelle,  5  Ala.  245.  But  if  the  execu-  demand  against  the  husband  alone, 
tor  is  sued  for  a  debt  due  from  his  tes-  Ferguson  v.  Lothrop,  15  Wend.  625. 
tator  in  his  lifetime,  he  may  set  off  a  But  tee  Naglee  t;.  IngersoU,  7  Penn. 
debt  which  has  accrued  due  from  the  St.  185,  where  it  was  held,  that  a  debt 

Slaintiff  to  him  as  executor  since  the  due  by  a  husband,  or  one  which  he  had 

eath  of  the  testator.    Mardall  v.  Thel-  agreed  to  pay,  could  not  be  set  off 

luson,  18  Q.  B.  857,  14  Eng.  L.  &  Eq.  against  a  claim  for  rent  due  to  his  wife's 

74.    So  where  an  executor  is  sued  for  seiiarate  estate,  although  she  had  au- 

a  debt  created  by  himself  as  executor,  thorized  him  to  receive  the  rents  with- 

he  may  set  off  a  debt  due  from  the  out  accounting. 

plaintiff  to  the  testator  in  his  lifetime.  (f)  Burrougii  v.  Moss,  10  B.  &  C.  658; 

Blakesley  v.  Smallwood,  8  Q.  B.  588.  Wood  p.  Ackers,  2  Esp.  594. 

(v)  Nor  vice  vena.    Grew  v.  Burditt,  [x)  The  decisions  are  uniform  that  a 

9  Pick.  265 ;  Snow  v,  Conant,  8  Vt.  joint  debt  cannot  be  set  off  against  a 

808 ;   Cummings  v.  Williams,  5  J.  J.  separate  debt,  nor  vice  verm.    Woods 

Marsh.  884 ;  Banton  r.  Hoomes,  1  A.  v,  Carlisle.  6   N.   H.  27 ;    Walker  v. 

K.  Marsh.  19;  Harbin  v.  Levi,  6  Ala.  I^eighton,    11    Mass.    140;    Howe   v. 

899.    In  an  action  against  an  executor  Sheppard,  2  Sumner,  409;  M' Do  well 

to  recover  a  legacy  given  to  the  plain-  v.  Tyson,   14  S.  &  R.  800 ;  Bibb  v 

tiff's  wife,  the  executor  may  set  off  a  Saunders,  2  Bibb,  86 ;   Armistead  v. 

bond  given  by  the  plaintiff  himself  to  Butler,  1  Hen.  &  Munf.  176 ;  Palmer 
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arisiDg  from  and  resting  upon  different  rights,  cannot  be  set 

off  one  against  the  other,  (zz) 
*  739  *  It  sometimes  happens  that  a  demand  may  be  set  off, 
due  from  the  person  actually  and  beneficially  interested 
in  the  suit,  although  it  is  brought  for  his  benefit  by  one  who 
has  the  legal  interest,  and  is  therefore  plaintiff  of  record,  but 
has  no  other  interest,  (a) 

If  there  is  more  than  one  defendant,  neither  one  can  set  off 
a  demand  due  to  himself  alone,  but  all  may  set  off  demands 
due  to  all  jointly.  Nor  can  a  single  defendant  set  off  a  debt 
due  to  him  from  a  part  only  of  two  or  more  plaintifb.  (h) 

No  demand  can  be  pleaded  in  set-off,  unless  it  be  reason- 
ably certain.  But  this  is  meant  to  exclude  only  those  cases 
in  which  a  jury  must  determine  the  amount  of  damages  by 
their  own  estimate  or  opinion,  and  not  those  m  which  they 
can  ascertain  the  amount  by  mere  calculation,  if  they  find 
the  claim  valid.  In  general,  demands  may  be  set  off,  which 
are  for  liquidated  damages;  meaning  thereby  when  their 
amount  is  specific,  or  is  directly  and  distinctly  ascertainable 
by  calculation ;  and  also  all  JLhose  which  usually  may  be  sued 
for  and  recovered  under  the  common  counts,  (c) 

V.  Qreen,  6  Conn.  14 ;  Emenon  v.  Bay-  Wright.  18  Pick.  408 ;  Watson  v.  Hen* 
lies,  19  Pick.  69 ;  Warren  v.  Wells,  1  sel,  7  Watts,  844 ;  Archer  v.  Dunn,  2 
Met.  80.  And  see  Grant  v.  Royal  Bzch.  Watts  &  S.  827 ;  Traaimell  v.  Harrell, 
Ass.  Co.  5  M.  &  S.  489.  If  there  is  an  4  Pike,  602 ;  Jones  v.  Gilreath,  6  Ired. 
exjntgg  agreement  with  a  person  dealing  8>'8 ;  Vose  v.  PhiibroolF,  8  Story,  885. 
with  a  firm,  that  the  debts  severally  The  statutes  in  some  States  are  differ- 
due  ftt>m  the  members  of  the  firm  to  ent.  But  in  an  action  against  principal 
that  person  shall  be  set  off  against  any  and  snrety,  for  the  defiiult  of  the  prin- 
demands  which  the  firm  may  hare  cipal,  a  debt  from  the  plaintiff  to  the 
jointly  on  him,  such  agreement  is  principal  alone  has  in  some  cases  been 
binding,  and  the  set-off  may  be  al-  allowed  to  be  set  off.  Brundridge  v. 
lowed.  Kinnerly  v.  Hossack,  2  Taunt.  Whitecomb,  1  D.  Chip.  180 ;  Crist  v. 
170;  Hood  v.  Riley,  8  Green,  127.  Brindle,  2  Rawle.  121.  See  Lynch  v. 
See  LoTel  v.  Whitridge,  1  McCord,  7 ;  Bragg,  18  Ala.  778 ;  Mahurin  v.  Pear- 
Evemghim  v.  Ens  worth,  7  Wend.  826.  son,  8  N.  H.  589 ;  Prince  v.  Fuller,  84 
So,  if  the  surviving  partner  sue  for  a  Maine,  122.  And  such  was  the  civil 
debt  due  the  firm,  the  defendant  may  law.  2  Story's  Eo.  Jur.  §  1442.  But 
set  off  a  debt  due  from  such  a  partner  see  Warren  v.  Wells,  1  Met.  80 ; 
alone.  Holbrook  v.  Lackey,  18  Met  Walker  v.  Leighton,  11  Mass.  140. 
182.  But  see  Meader  v.  Scott,  4  Vt.  So,  where  a  tax  collector  gives  a  joint 
26  ;  I^ewis  v.  Culbertson,  11  S.  &  R.  48.  and  teo&ral  bond  to  a  town,  with  sure- 
{zz)  Brewer  v.  Norcross,  2  Green,  219.  ties,  and  then  sues  the  town  in  his  own 
(a)  See  Campbell  v.  Hamilton,  4  name,  on  an  order  of  the  town  to  him, 
Wash.  C.  C.  92.  But  see  infiaf  the  town  may  set  off  money  which  the 
nn.  (;>),  (q).  plaintiff  has  received  and  not  paid  over 
(6)  Ross  V.  Knight,  4  K.  H.  286;  in  breach  of  his  bond.  Donelson  o. 
Henderson  v.  Lewis,  9  S.  &  R.  879 ;  Colerain,  4  Met.  480. 
Banks  v.  Pike,  15  Me.  268;  Fuller  v.       (c)  This  rule  arises  fh>m  the  words 
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*  It  may  perhaps,  be  doubtful,  when  compensation  ^  740 
for  part  performance  of  a  contract  may  be  set  off 
against  an  action  for  breach  of  the  contract,  and  when  it 
should  rather  be  given  in  evidence  by  way  of  reduction,  or 
when  it  can  only  be  used  as  the  ground  of  a  cross-action.  (cT) 
This  must  depend  upon  the  circumstances  of  the  case,  and 
upon  the  provisions  of  the  statute  in  the  State  where  the 
action  is  tried. 

Set-off  should,  however,  be  discriminated  from  reduction 
and  recoupment;  to  both  of  which  it  bears  much  analogy, 
and  with  either  of  which  it  may  be  so  mingled  by  the  facts 

of  the  statute  before  cited,  that  a  set-  that^  word.  That,  it  Memi  that  un- 
offiB  allowed  in  cases  of  mutual  debtt^  liquidated  losses  on  a  policy  of  insur- 
I.  c,  claims  in  the  nature  of  a  debt ;  anoe  cannot  be  made  the  subject  of 
and  the  same  rule  is  applied  to  both  set-off.  Thomson  v,  Redman,  11  M.  & 
parties.  For  if  the  suit  is  brought,  not  W.  487;  Grant  v.  Royal  £xch.  Ass. 
for  a  deU^  but  for  unliquidated  dam-  Co.  6  M.  &  S.  489.  And  see  Gumming 
ages,  no  defence  of  set-off  can  be  al-  e.  Forester,  1  id.  494.  Nor  can  a  claim 
lowed,  ilardcastle  v.  Netherwood,  6  for  tortiously  taking  the  defendant's 
B.  &  Aid.  98,  which  was  an  action  for  property  be  set  off.  Hopkins  o.  Meg- 
not  indemnifying  the  plaintiff  for  pay-  quire,  85  Me.  78.  Neither  is  a  breach 
ing  the  defendant's  own  proper  debt ;  of  a  covenant  for  the  non-delivery  of 
Hutchinson  v,  Reid,  8  Camp.  829,  for  goods  according  to  contract  a  subject  of 
not  accepting  a  bill  ofexchange;  Birch  set-off.  Howlet  v,  Strickland,  Cowp. 
V.  Depeyster,  4  Camp.  886,  against  an  66 ;  Wright  v,  Smyth,  4  Watts  &  S. 
agent  for  not  accounting;  GiUingham  627.  Nor  a  breach  oif  the  guaranty 
V.  Waskett,  18  Price,  «484,  for  not  re-  when  tiie  damages  are  uncertain, 
placing  stock  according  to  agreement ;  Moreley  v.  Inglis,  4  Bing.  N.  C.  68 ; 
Warn  v.  Bickford,  7  Price,  660,  for  Crawford  r.  Stirling,  4  Esp.  207.  Con- 
breach  of  a  corenant  for  quiet  e^joy-  tra,  if  the  damages  are  certain.  Collins 
ment;  Attwool  v,  Attwool,  1  Ellis  &  v.  Wallis,  U  J.  B.  Moore,  248.  So,  to 
B.  21, 18  Kng.  L.  &  Eq.  886,  for  breach  an  action  by  a  bank,  the  defendant 
of  a  bond  to  indemnify  generally ;  Cas-  cannot  set  off  his  stock  in  the  bank, 
telii  V.  Boddington,  1  Ellis  &  B.  66,  Harper  v.  Calhoun,  7  How.  Miss.  208 ; 
16  Bng.  L.  &  Eq.  127,  an  action  on  a  Whittington  v.  Farmers  Bank,  6  Har- 
policy  of  insurance  for  an  average  loss,  ris  &  J.  489.  Nor  can  he  set  off  the 
And  see  Cope  v.  Joseph,  9  Price,  166 ;  bills  of  such  bank.  Hallowell  Bank  v, 
Gordon  v.  Bowne,  2  Johns.  160;  Os-  Howard,  18  Mass.  286.  A  note  pay- 
bom  V.  Etheridge,  18  Wend  889,  a  suit  able  in  work  cannot  be  set  off  against 
by  a  tenant  against  his  landlord,  to  a  demand  payable  in  cash.  Brather 
recover  costs  of  the  defence  of  sum-  v.  McEvoy,  7  Mo.  698.  In  Massachu- 
niary  proceedings,  instituted  by  the  setts  taxes  are  not  the  subject  of  set- 
latter  ;  Cooper  v,  Robinson,  2  Chitty,  off.  Peirce  v.  Boston,  8  Met.  620. 
161,  for  not  indemnifying  plaintiff  from  (d)  As  to  the  right  of  the  defendant 
certain  taxes ;  Wiimot  v.  Hurd,  11  to  reduce  the  plaintiff's  demand  in  the 
Wend.  684,  for  breach  of  warranty  in  cases  mentioned,  anttf  p.  628,  n.  (i), 
the  sale  of  goods ;  l>owd  9.  Faucett,  4  see  the  following  cases :  Basten  v,  But- 
Dev.  92,  covenant  for  uncertain  dam-  ter,  7  East,  679 ;  Famsworth  v.  Gar- 
ages. And  see  further,  Pettee  v.  The  rard,  1  Camp.  88 ;  Denew  v.  Daverell» 
Tennessee  Manufacturing  Co.  1  Sneed,  8  id.  461 ;  Mandel  v.  Steel,  8  M.  &  W. 
886;  Edingtonp.  Pickle,  Id.  122.  More  868;  Heck  v.  Shener,  4  S.  &  R.  249; 
finaquent  illustrations  exist  of  claims  Still  p.  Hall,  20  Wend.  61;  Hunt  v. 
which  cannot  be  used  by  a  defendant  The  Otis  Company,  4  Met.  464 ;  Mo- 
by way  of  set-off,  because  they  are  not  AUister  v.  Reab,  4  Wend.  488,  8  id 
ddtU  within  the  statutory  meaning  of  109 ;  Britton  v.  Tuner,  6  N.  H.  481. 
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of  a  case  as  to  make  it  difficult  to  say  in  which  of  these 
fonns  the  opposing  demand  should  be  brought  against  the 
plaintiff 's  action.  In  general,  a  defendant  maj  deduct  from 
the  plaintiff's  claim  aU  just  demands  or  claims  owned  by  him, 
or  payments  made  by  him,  in  the  veiy  same  tranaac- 
*  741  tion,  or  even  in  other  but  *  closely  connected  trans- 
actions. They  must,  however,  be  so  connected  as 
fairly  to  authorize  the  defendant  to  say  that  he  does  not  owe 
the  plaintiff,  on  that  cause  of  action,  so  much  as  he  seeks, 
and  not  that  he  ought  not  to  pay  the  plaintiff  so  much,  be- 
cause on  another  cause  of  action  the  plaintiff  owes  him.  If 
he  can  so  present  and  use  his  claims,  he  diminishes  the  plain- 
tiff's claim  by  way  of  reduction,  (e)  Recoupment  we  con- 
sider to  belong  rather  to  cases  where  the  same  contract  lays 
mutual  duties  and  obligations  on  the  two  parties,  and  one 
seeking  remedy  for  the  breach  of  duty  by  the  second,  the 
second  meets  the  demand  by  a  claim  for  a  breach  of  duty 
against  the  first.  But  the  word  is  of  recent  introduction,  and 
is  not  used  with  uniformity  or  precision.  (/)  The  essential 
difference  between  recoupment  or  reduction  on  the  one 
hand,  and  set-off  on  the  other,  is  that  in  set-off  the  ground 

(e)  The  diflTerence  between  allowing  Henderson,  80  Ga.  482 ;  Eddy  v,  Clem- 
a  certain  defence  by  way  of  set-off',  and  ent,  88  Vt.  486 ;  Cage  o,  Phillips,  88 
by  way  of  reduction  of  da  mageM,  although  Ala.  687  ;  Phelps  v,  Paris,  39  Vt.  611 ; 
not  broad,  is  yet  clear  and  weU-deflned.  Bates  v.  Cartwright,  86  111.  581 ;  Miller 
A  few  instances  will  illustrate  the  ap-  v.  Gaither,  8  Bush,  162 ;  King  v.  Brad- 
plication  of   the  principle.    Thus,  in  ley,  44  111.  842. 

assumpsit  for  dyeing  goods,  the  de-  {/)  The  doctrine  of  recoupmmU,  or 
tendant  may,  at  common  law,  show  recoupeff  as  it  was  formerly  termed,  is 
that  there  is  a  custom  of  the  trade  not  a  new  one  in  the  common  law, 
by  which  damages  done  the  goods  in  although  it  was  formerly  used  in  a  dif- 
dyeing  shall  be  deducted  from  the  ferent  sense  from  that  alluded  to  in  the 
price  of  dyeing.  Bamford  v.  Harris,  1  text.  It  was  formerly  used  to  signify. 
Stark.  848.  So  a  master  may  show,  as  it  is  now  in  many  courts  and  de- 
in  an  action  b^  a  servant  for  his  wages,  cisions,  a  right  of  deduction  from  the 
that  the  plamtiff  agreed  to  deduct  amount  of  the  plaintiflTs  claim,  either 
therefrom  the  ralue  of  goods  lost  by  from  part  payment,  or  defective  per- 
his  negligence.  Le  Loir  v.  Bristow,  4  formance  of  contract  on  the  part  of  the 
Camp.  vA.  And  see  Dobson  v.  Lock-  plaintiff,  or  from  any  analogous  fact 
hart,  6  T.  R.  188;  Kinnerley  v.  Hos-  The  same  idea  was  expressed  by  ds- 
sack,  2  Taunt.  170;  Cle worth  v.  Pick-  folk,  discount,  deduction,  reduction,  and 
ford,  7  M.  &  W.  814.  So,  in  an  action  in  actions  of  tort,  by  mititfation.  Bat 
for  work  and  labor  and  materials,  the  we  have  given  the  definition  of  the 
defendant  may  show,  without  pleading  text  as  the  true  and  propter  one,  since 
any  set-off,  that  he  supplied  part  of  the  the  word  reoouper  in  the  original  signi- 
roaterials  himself.  Newton  v.  Forster,  fies  to  cut  apain,  and  therefore  would 
12  M.  &  W.  772;  Turner  v.  Diaper,  2  favor  the  definition  above,  and  Bar- 
Man.  &  G.  241.  And  see  Dale  v.  Sol-  hour  on  set-off  is  in  favor  of  the  same 
let|  4  Burr.  2188,  and  Luf  burrow  o.  use  of  the  term. 
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taken  by  the  defendant  is  that  he  may  owe  the  plaintiff  what 
he  claims ;  but  a  part  or  the  whole  of  this  debt  is  paid  in 
reason  and  justice  by  a  distinct  and  unconnected  debt  which 
the  plaintiff  owes  him. 

In  some  of  our  States  a  counterclaim  may  be  pleaded  in 
defence  or  diminution  of  the  plaintiff's  claim.  This  is  much 
the  same  as  set-off;  but  it  may  be  considered  as  a  more 
extensive  right,  or,  at  least,  as  free  from  some  of  the  formal 
or  technical  objections  which  may  be  made  to  set-off.  (Jf ) 
In  Louisiana,  the  word  reconvention  is  used.  This  also  is 
similar  to  set-off,  but  the  right  is  construed  somewhat  more 
liberally.  (^)  The  word  "  counter-claim  "  seems  to  com- 
prehend ^^  recoupment ''  and  *^  set-off."  Its  essential  requisite 
is,  that  the  defendant  should  be  able  to  maintain  an  action 
thereon  against  the  plaintiff.  (/&) 

It  should  be  remarked,  that  a  set-off  is  a  defence  which 
the  defendant  may  use  or  not  at  his  pleasure.  If  he  forbears 
doing  so,  this  in  no  way  impairs  his  right  to  establish  his 
claim  by  a  separate  action.  (^)  It  is,  however,  better 
that  it  should  be  settled  *  by  set-off,  when  that  can  *  742 
properly  be  done,  because  it  saves  both  expense  and 
time  to  do  this.  And  courts  have  censured  parties  for  not 
pleading  a  demand  b>  way  of  set-off,  when  there  was  noth- 
ing to  show  that  it  might  not  have  been  made  perfectly 
available  to  the  defendant  in  that  way.  For  set-off  is  in  the 
nature  of  a  cross-action,  and  is  substituted  for  that,  for  the 
very  purpose  of  preventing  unnecessary  litigation.  There- 
fore, also,  only  those  demands  can  be  set  off  for  which  an 
action  might  be  brought  by  the  defendant,  and  sustained. 

[ff)  McDougall  V,  Magruire,  86  Cal.  Sjriya  v.  Henry,  8  Port.  182;  Basker- 

274;    Hook  v.   White,  86    Cal.   299;  YiUe  v.  Brown,  2  Burr.  1229;   Himea 

Dougherty  r.   Stamps,  48   Mo.    248 ;  v,  Bamitz,  S  Watts,  89 ;  Garrow  v. 

Kisler  v.  Tinder,  29  Ind.  270 ;  Rickard  Carpenter,  1  Port  859.    The  civil  law 

V,  Kohl,  22  Wis.  606 ;  Ball  v.  Consoli-  was    different.     2    Stoiy's    £q.    Jur. 

dated,  &c.  Co.  8  Vroom,  102;  Boyd  f  1440.     In  some  States  a  defendant 

V.  Day,  8  Bush,  617 ;  Noonan  v.  Ilsley,  cannot  set  off  a  claim,  on  which  a  suit 

22  Wis.  27;   Anthony  v.   SUnson,  4  is  then  pending  in   his  fayor.    Lock 

Kansas,  211.  v.  Miller,  8  Stew.  &  P.  18.    In  others 

ifg)  Liallande  v.  Ball,  20  La.  An.  the  contraiy  has  been  held.    Stroh  v, 

198.  Uhrich,  1  Watts  &  S.  57.    Neither  can 

{/%)  Clinton  v.  Eddy,  1  Lans.  61 ;  54  the  plaintiff  file  a  counter  set-off  to  the 

Barb.  54 ;  87  Howard  Pr.  28.  defendant's  set-off.    Hudnall  v.  Scott, 

{g)  Laing  v.  Chatham,  1  Camp.  252;  2  Ala.  567;  Ulrich  v.  Berger,  4  Watts 

Minor  v.  Walter,  17  Mass.  287 ;  De  &  S.  19. 
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If  it  be  barred  by  the  statute  of  limitatioDS,  or  otherwise 
defeasible,  it  cannot  be  set  ofiF.  (A) 

A  debt  is  not  properly  a  subject  of  set-off,  unless  it  existed 
when  the  plaintiff  brought  his  action,  and  at  that  time  be- 
longed to  the  defendant;  but  it  may  hare  become  the 
defendant's  after  the  cause  of  action  accrued  to  the  plaintiff. 
And  it  must  be  due  to  the  defendant  when  pleaded,  and  this 
should  be  alleged,  (t) 

*  743       *  An  agreement  to  pay  a  debt  in  cash,  or  in  any 

specific  way,  or  even  an  express  negative  of  set-off, 
does  not,  in  general,  deprive  the  defendant  of  paying  it  by 
setting  off  a  debt  due  to  himself.  (/) 

One  who  buys  goods  of  a  factor,  as  such,  and  is  sued  for 
the  price  by  the  real  owner,  cannot  set  off  a  debt  due  from 
the  factor ;  (i)  but  he  may,  if  the  factor  sell  the  goods  ob  hi$ 
awn^  with  a  right  to  do  so,  and  the  buyer  does  not  know  that 
they  are  not  his  own.  (l)     But  he  cannot  set  off  a  debt  due 

{h)  Chappie  V.  Dunton,  1  Cromjp.  terfield,  8  Johns.  Cat.  145;  Jeff  Co. 

&  J.  1 ;  Gilchrist  i;.  Williams,  8  A.  K.  Bank    v.  Chapman,  19   Johns.    822 ; 

Marsh.  286;   Williams  v,  Gilchrist,  8  Braithwaite  v.  Coleman,  14   Nev.  ft 

Bibb,  49;   Tumbull  v.  Strohecker,  4  M.  654;  Stewart  v.  U.  S.  Ins.  Co.  9 

McCord,  210 ;  Jacks  t;.  Moore,  1  Yeates,  Watts,  126 ;  Morrison  r.  Moreland,  15 

891 ;  Chicago,  &c.  Dock  Co.  v.  Dunlap,  S.  &  R.  61 ;  Huling  v.  Hugg,  1  WatU 

82  111.  207.    And  a  debt  discharged  by  &  S.  418;  Edwards  v.  Temple,  2  Har- 

bankruptcy  or  insolvency  cannot  be  ring.  (Del.)  822;  Carprew  &.  Canavan, 

the  subject  of  a  set-off*.     Francis  v.  4  How.  (Miss.)  870.    And  if  the  de- 

])ods worth,  4  C.  B.  202.    Neither  can  fendant  claims  to  set  ofT  the  plaintiflTs 

a  claim  which  the   court  would  not  note,  which  has  been  indorsed  to  him, 

have  jurisdiction  to  try,  if  an  action  he  must  show  that  it  came  to  him  be- 

had  been  brought  upon  it,  be  allowed  fore  the  plaintiff's  suit  was  commenced, 

in  set-off'.    Picquet  v.  Cormick,  Dud-  Jeff!  Co.  Bank  v.  Chapman,  19  Johns, 

ley,  20.    Nor  a  debt,  the  collection  of  822 ;  Kelly  v.  Garrett,  1  Gilman,  649. 

which  has  been  enjoined  in  Chancery.  Money  paid  by  the  defendant  as  surety 

Key  r.  Wilson,  8  Humph.  405.    Nor  a  for  the  plaintiff,  after  action  brought,  but 

note  which  the  defendant  holds,  but  on  an  obligation  entered  into  before, 

which  he  cannot  sue  in  his  oum  nanu,  cannot  be  set  off!    Cox  v.  Cooper,  8 

as  a  note  not  negotiable.    Bell  v.  Hor-  Ala.  256.    See  ante.  p.  787. 

ton,  1  Ala.  418;  Carew  v.  Northrup,  (/)  Lechmerev.  Hawkins,  2E6p.  626; 

5  Ala.  367.    Nor  a  bond  which  has  M'Gillivray  v.  Simson,  2  C.  &  P.  320,  9 

been  cancelled,  but  by  mistake.    Wil-  D.  &  R.  35*;  Loudon  v.  Tiffany,  5  WatU 

Hams  V.  Crary,  5  Cowen,  868.    The  &  8.  867;  Baker  v.  Brown,  10  Mo. 

maker  of  a  note  payable  to  A.  B.  or  896. 

bearer,  cannot  set  off  against  one  who  {k)  Browne  v.  Robinson,  2  Caines' 

sues  as  bearer,  any  claim  against  A.  B.  Cas.  841 ;  Gordon  o.  Church,  2  Caines, 

or  other  person  except  the  plaintiff*.  299;  Fish  v,  Kempton,  7  C.  B.  687; 

Parker  u.  Kendall,  8  Vt.  540.  Jarris  v.  Chappie,  2  (Shitty,  887. 

(<)  Hardy  v.  Corlis,  1  Foster,  856;  (/)  Carr  v.  Hinchliff,  4  B.  &  C.  547; 

Dendy  v.  Powell,  8  M.  &  W.  442 ;  Stracey  v.  Deey,  7  T.  R.  861,  note ; 

£yans  v.  Prosser,  8  T.  R.  186 ;  Eland  Purchell  v.  Salter,  1  Q.  B.  197.    And 

V.    Karr,  1    East,  875;    Richards    v.  see  George  v.  Clagett,  7  T.  R.  859; 

James,  2  Exch.  471 ;  Rogerson  V.  Lad-  Rabone   v,   Williams,   id.   860,  note; 

broke,  1  Bing.  98;  Carpenter  v.  Bu^  Pigeon  o.  Osbom,  12  A.  &  £.  715* 
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to  him  from  the  principal,  if  the  factor  has  a  lien  on  the 
goods,  even  if  the  principal  be  mentioned  at  the  sale,  (m) 
And  if,  before  they  are  delivered,  or  any  payment  made,  the 
buyer  is  notified  that  they  belong  to  a  third  person,  he  can- 
not set  off  against  an  action  by  that  person,  a  debt  due  to 
him  from  the  factor,  (n)  A  broker,  being  one  to  whom 
goods  are  not  intrusted,  and  who  usually  and  properly  sells 
in  the  name  of  his  principal,  and  who  is  understood  to  be 
only  an  agent,  whether  he  seUs  in  his  own  name  or  not, 
stands  only  on  the  footing  of  an  agent,  (o)  And  if  an  action 
be  brought  by  an  agent  in  his  own  name,  for  a  debt  due  to 
his  principal,  the  defendant  may  set  off  a  debt  due  from 
such  principal,  (p)     In  general,  if  an  agent  be  permitted 

Parker  o.  Donaldson,  2  Watts  &  S.  9 ;  the  statute  of  set-off;  and  that  mas- 
Gardner  V.  Allen,  6  Ala.  187 ;  Sims  v.  much  as  the  plaintiff  in  the  action  was 
Bond,  6  B.  &  Ad.  889;  Warinff  v.  not  the  debtor  to  the  defendant,  the 
Favenck,  1  Camp.  85 ;  Westwood  v.  case  was  not  within  the  statute.  It  was 
Bell,  Holt,  N.  P.  124.  admitted,  on  the  other  hand,  that  the 

(m)  Hudson  v.  Granger,  5  B.  &  Aid.  plea  was  bad  at  common  law ;  bat  con- 

27 ;  Drinkwater  v.  Goodwin,  Cowp.  251.  tended  that  the  statute  had  receired  a 

But  if  the  factor  has  parted  with  the  construction,  in  several  cases  which 

goods  and  lost  his  lien,  the  purchaser  were  cited,  and  to  which  we  shall  pres- 

maj  set  off  his  debt  against  the  prin-  ently  refer,  and  that  upon  such  con- 

cipal.    Coppin  r.  Craig,  7  Taunt.  218 ;  struction  the  plea  could  be  maintained. 

Coppin  V.  Walker,  id.  287.  The  statute  enacts, '  that  where  there 

(n)  1  Harrison  &  Edwards,  N.  P.  856;  are  mutual  debts  between  the  plaintiff 

Barbour  on  Set-off,   186 ;    Babone  v.  and  the  defendant,  one  debt  may  be  set 

Williams,  8  T.  R.  860,  n.  against  the  other.'    This  is  the  whole 

(o)  Wilson  V.  Codman,  8  Cranch,  198 ;  enactment  as  applicable  to  the  present 

Atkinson  v.  Teasdale,  I  Bay,  299 ;  God-  case,  and  upon  its  true  construction  the 

trey  v.  Forrest,  id.  800.  question  depends.    If  the  words  of  the 

(p)  Royce  v.  Barnes,  11  Met.  276.  statutehad  been,  that  where  there  were 
This  doctrine,  however,  is  repudiated  'mutual  debts  the  one  might  be  set 
bjr  the  late  English  case  of  Isberg  v.  against  the -other,'  the  argument  for 
Bowden,  8  Exch.  852, 22  Eng.  L.  &  Eq.  the  defendant  would  have  had  more 
551.  That  was  an  action  for  freight  weight;  but  these  are  not  the  only 
due  under  a  charter-party.  Plea,  that  woms,  for  the  debts  are  to  be  mutual 
the  plaintiff  entered  into  the  charter-  debts  between  the  plaintiff  and  the  de- 
party  as  master  of  the  ship,  and  for,  and  fendant,  and  there  is  no  debt  here  due 
on  behalf  of,  and  as  agent  for  M.  the  from  the  plaintiff  at  all ;  and  except  the 
awner ;  that  the  plaintiff  never  had  any  words  *  between  the  plaintiff  and  the 
beneficial  interest  in  the  charter,  or  any  defendant'  can  be  excluded,  the  plea 
lien  on  the  freight,  and  that  he  brought  cannot  be  maintained.  In  support  of 
the  action  solely  as  agent  and  trustee  his  view,  the  defendant's  counsel  cited 
for  M.,  and  that  M.  was  indebted  to  the  the  case  of  Coppin  v.  Craig,  where  a 
defendant  in  a  certain  amount,  which  plea,  in  substance  the  same  as  the 
the  defendant  offered  to  set  off.  Held^  present,  was  pleaded.  The  plea  was 
on  demurrer,  that  the  statute  of  set-off  not  demurred  to,  and  its  validity  or 
did  not  apply.  Martin,  B.,  in  delivering  non- validity  in  point  of  law  seems  never 
the  judgment  of  the  court,  said :  "  It  to  have  been  considered  at  all,  and  the 
was  contended,  on  behalf  of  the  plain-  matter  decided  by  the  court  was  quite 
tiff,  in  support  of  the  demurrer,  that  collateral  to  the  present  question;  so 
the  plea  was  bad  at  common  law,  and  also  a  case  of  Jarvis  v.  Chappie,  where 
ooold  only  be  supported  by  virtue  of  a  similar  plea  was  pleaded    was  also 
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•  744  by  his  *  principal  to  act  as  if  he  were  the  priucipal  and 

not  an  agent,  one  dealing  with  him,  and  supposing  him 

*  745  to  be  a  principal,  *  acquires  the  same  rights,  and  among 

these  the  right  of  set-off,  which  he  would  have  if  the 
agent  were  a  principal ;  nor  can  he  be  subsequently  deprived 
of  these  rights  by  the  coming  in  of  a  third  party  who  was  a 
atitinger  to  him  in  the  original  transaction. 

When  an  action  is  brought  by  or  against  a  trustee,  in  that 
capacity,  money  due  to  or  from  the  eettui  qtie  trusty  may  be 
set  off ;  for  it  will  be  considered  that  the  party  in  interest, 
and  not  merely  the  party  of  record,  is  the  one  by  whom  or 
against  whom  the  set-off  should  be  made.  ( j) 

relied  on.  This  was  an  action  by  an  of  Bottomlej  o.  Brooke,  and  Rad^  v. 
auctioneer,  for  ^oods  sold  and  de-  Birch,  must  be  considered  as  entirely 
iivered,  and  the  defendant  pleaded  that  overruled ;  and  the  case  of  Tucker  v. 
the  plaintiflT  sold  as  absent  tor  one  Tap-  Tucker  goes  far  to  show,  that  the  stat- 
pinger,  who  was  indebted  to  the  de-  ute  of  set-off  is  confined  to  the  legal 
tendant,  which  debt  was  pleaded  as  a  debts  between  the  parties,  the  sole 
set-off  The  plaintiff  repued,  that  the  object  of  the  statute  being  to  prevent 
goods  were  not  the  goods  of  Tappinger,  cross-actions  between  the  same  parties, 
and  were  not  sold  by  the  plaintiff' as  his  The  case  of  Stack  wood  v.  Dunn  was 
agent,  upon  which  issue  was  joine<l.  cited  on  behalf  of  the  defendant.  It  is 
The  plaintiff  was  nonsuited  at  the  trial,  enough  to  say,  that  this  case  goes  much 
and  the  application  to  the  court  was  to  beyond  that.  In  that  case  it  seems  to 
set  aside  this  nonsuit  It  is  at  once,  have  been  ruled,  that  the  demurrer 
therefore,  obvious,  that  the  present  having  confessed  the  truth  of  the  pleas, 
question  could  not,  by  possibility,  have  the  set-off  was  to  be  allowed  between 
arisen  under  such  circumstances.  The  the  parties.  The  cases  cited  in  Story 
case  of  Can*  v.  liinchliff,  and  several  on  Agency,  p.  861,  §  409,  as  the  author- 
other  cases  decided  on  the  same  prin-  ity  for  what  is  there  said,  are  those 
ciple,  were  also  cited.  It  is  quite  true  ahready  adverted  to  from  7  Taunton, 
that  there  are  expressions  in  the  judg-  237  and  248,  and  shown  not  to  support 
ment  of  the  learned  judges  in  that  case  the  general  proposition.  In  this  case 
which  seem  to  support  the  argument  the  plaintiff  was  the  party  whom  the 
for  the  defendant ;  but  the  real  ground  defendant  agreed  to  pay ;  and  we  think 
upon  which  that  and  the  other  cases  that,  looking  at  the  plain  words  of  the 
decided  on  the  same  poidt  proceeded  is,  statute,  we  best  give  effect  to  the  true 
that  where  a  principu  permits  an  agent  rule  now  adopted  by  all  the  courts  at 
to  sell  as  apparent  principal,  and  after-  Westminster  for  its  construction,  by 
wards  intervenes,  the  buyer  is  entitled  holding,  that  inasmuch  as  the  debts  are 
to  be  placed  in  the  same  situation  at  not  mutual  debts  between  the  plaintiff 
the  time  of  the  disclosure  of  the  real  and  the  defendant,  the  one  cannot  be 
principal,  as  if  the  agent  had  been  the  set  off  against  the  other.  This  is  acting 
real  contracting  party,  and  is  entitled  upon  the  rule  as  to  giving  effect  to  all 
to  the  same  defence,  whether  it  be  by  the  words  of  the  statute ;  a  rule  uni- 
oommon  law  or  by  statute,  payment  or  yefsally  applicable  to  all  writings,  and 
set-off,  as  he  was  entitled  to  at  that  which  we  think  ought  not  to  be  de- 
time  against  the  agent,  the  apparent  parted  from  except  upon  very  clear  and 
principal.  The  cases  of  Carr  v.  Huich-  strong  grounds,  which  do  not,  in  our 
tiff,  George  v.  Clagett,  7  T.  R.  859,  and  •  opinion,  exist  in  tliis  case." 
Rabone  v.  Williams,  id.  860,  n.,  are  all  (a)  Campbell  v.  Hamilton,  4  Wash, 
explained  on  that  principle  in  Tucker  C  C.  92 ;  Sheldui  v,  Kendall,  7  Cush. 
V,  Tucker.  By  this  case,  and  that  of  217.  See  Barrett  v.  Barrett,  S  Pic^ 
Wake  V.  Tinkler,  and  Lane  v.  Chand-  842.  But  see  Wheeler  v.  Raymond,  6 
ler,  referred  to  in  7  East,  154,  the  cases  Co  wen,  281,  9  Co  wen,  295;  Beaie  m 
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Set-oflF,  it  has  been  said,  b  in  the  nature  of  a  cross-action, 
which  may  be  for  a  larger  amount  than  was  due  on  the  orig- 
inal action.  If,  therefore,  the  defendant  files  and  sustains 
his  set-off,  and  the  result  is  not  only  that  he  owes  the  plain- 
tiff nothing,  but  that  the  plaintiff  owes  him  a  balance  when 
the  mutual  and  opposing  claims  are  adjusted,  the  defendant 
may  have  judgment  and  execution  against  the  plaintiff,  in 
that  action,  for  the  balance  or  surplus  due  to  him.  (r) 

Of  the  notice  of  set-off,  which  must  depend  much  on  the 
several  statutes  and  the  rules  of  court,  it  is  only 
necessary  to  •  say,  that  it  must  be  very  precise  and  *  746 
certain.  For  set-off  is  in  effect,  as  has  been  often  said, 
in  the  nature  of  a  cross-action,  of  which  the  notice  takes  the 
place  and  performs  the  ofiSce  of  the  declaration,  and  it  should 
be  in  fact  and  substance,  if  not  in  foim,  as  full  and  as  clear 
and  definite  as  a  declaration,  in  order  that  the  plaintiff  may 
have  the  same  opportunity  of  knowing  precisely  what  claim 
is  made  against  him,  that  he  would  have  if  it  were  made  by 
an  original  action,  (a)  ^ 

A  defendant  has  a  right  to  withdraw  his  account  in  set-off, 
although  this  may  expose  the  plaintiff 's  claim  to  the  statute 

Coon,  2  Watts,  188 ;  Porter  v.  Morris,  and  the  remarks  of  Martin,  B.     In 

2  Harring.  (Del.)  609;  President,  &c.  Hurlbert  v.  Pacific  Ins.  Co.  2  Sumner, 

O.Ogle, Wright, 281;  Tuckers. Tucker,  471,  where  the  subject  was  fully  dia- 

4  B.  &  Ad.  745.    In  this  case  S.  gave  a  cussed,  it  was  decided,  that  where  aa 

bond,  conditioned  for  the  payment  of  insurance  was  effected  by  an  agent,  for 

money.  The  obligee  made  C.  his  exec-  the  benefit  of  whom  it  concerned,  and 

utriz  and  residuary  legatee,  and  died,  the  agent  brought  an  action  in  his  oum 

C.  proTed  tlie  will,  assented  to  the  be-  ftam«,  the  insurance  company  could  not 

quest,  and  died,  not  haying  fully  ad-  set  off  a  debt  due  diem  n-om  the  agent 

ministered,    leaving    E.   executrix    of  in  his  own  right.     Williams  r.  Ocean 

the   executrix   C,   in  trust   for   her  Ins.  Co.  2  Met  808,  is  to  the  same 

(K.'s)  own  benefit.     A  sum  due  on  efi^ct 

the  bond  in  the  first  testator's  time  (r)  In  England  this  cannot  be  done, 

remained  unpaid.     C,  during  her  life-  but  the  defendant  must  bring  his  action 

time,  in  consideration  of  a  marriage  for  the  surplus.    Hennell  r.  Fairlamb, 

about  to  take  place  between  her  and  8  Esq.  104.     But  in  America  such  a 

the  fkther  of  S.,  gave  a  bond  to  a  course  is  common.    Good  v.  Good,  9 

trustee,  conditioned  for  a  payment  of  Watts,  667 ;  Cowser  v.  Wade,  2  Brev. 

a  sum  of  money  to  the  use  of  S.,  if  C.  291.    And  the  plaintiff  cannot  file  any 

should  marry  and  surriye  her  intended  counter  set-ofi*:  Hall  v.  Cook,  1  Ala. 

hnsband.    She  did  marry  and  survive  629 ;  nor  discontinue  his  action :  Riley 

him,  and  the  money  not  having  been  v.  Carter,  8  Humph.  280.   A  defendant 

paid  in  her  lifetime,  the  trustee's  exec-  cannot  file  the  same  account  in  set-olf 

ntor  sued  E.,  the  executrix  of  C,  upon  to  two  separate  actions  by  the  sam* 

the  bond.    Held,  that  in  this  action  the  plaintiff.    Chase  v.  Strain,  16  N.  H.  68& 

claim  of  E.  upon  S.'s  bond  could  not  be  (s)  See  Barbour  on  Set-off.     Bal^ 

set  off.    See  Isberg  v,  Bowden,  ani$,  bington  on  Set-off,  6  Law  lib. 
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of  limitations,  by  the  absence  of  all  other  evidence,  of  any 
mutual  and  open  accounts,  (f) 

A  tort  cannot  be  pleaded  as  set-off  in  an  action  for  a 
tort.  («) 


SECTION    XL 

OF  ILLBGAL  OONTRACTS. 

We  have  already  spoken  of  illegal  contracts,  in  connection 
with  other  subjects,  and  especially  of  an  illegal  consideration, 
in  our  first  volume,  and  in  a  preceding  section  of  this  chap- 
ter. We  would  add  here,  that  as  all  contracts  which  provide 
that  any  thing  shall  be  done  which  is  distinctly  prohibited 
by  law,  or  morality,  or  public  policy,  are  void ;  (u)  so  he  who 
advances  money  in  consideration  of  a  promise  or  undertak- 
ing to  do  such  a  thing,  may,  at  any  time  before  it  is  done, 
rescind  the  contract,  and  prevent  the  thing  from  being 
done,  and  recover  back  his  money,  (t^)     But  it  would  seem 


(t)  Theobald  v,  Colby,  85  Me.  179 ;  bvthe  bank  for  the  pmfment  of  money  at  a 

Muirhead  v.  Kirkpatrick,  6  Watts  &  S.  jutun  day  certain ;  and  that  do  action 

606 ;  Gary  o.  Bancroft,  14  Pick.  818.  could  be  maintained  by  the  depositor 

iu\  Hart  o.  Davis,  21  Texas,  411.  against  the  bank  upon  such  express 

(tt)  This  principle  is  embodied  in  the  contract ;  but  that  he  might  recover 
maxim,  ex  turpi  causa,  wm  oritur  actio,  back  the  money  in  an  action  corn- 
No  principle  is  better  settled  in  the  law,  menced  before  the  expiration  of  the 
M  tlie  following  among  many  other  time  for  which  it  was  to  remain  in  de- 
authorities  show  :  Shiffner  v.  Gordon,  posit,  the  parties  not  being  in  pari  do-^ 
12  East,  804 ;  Belding  v.  Pitkin,  2  lictOf  and  the  action  being  in  disafflrm- 
Caines,  149 ;  Sprinflrfleld  Bank  v,  Mer-  ance  of  the  illegal  contract ;  and  that 
rick,  14  Mass.  822;  Kussell  r.  De  Grand,  such  action  might  be  maintained  with- 
15  Mass.  89;  Wheeler  v.  Russell,  17  out  a  previous  demand.  And  the  fol- 
Mass.  281 ;  Allen  v.  Rescous,  2  Lev.  lowing  cases  were  relied  upon  as  show- 
174;  Fletcher  9.  Harcot,  Hutton,  56;  ing  uiat  money  advanced  upon  an 
Holman  v,  Johnson,  Cowp.  848;  Gas-  illegal  contract  may  be  recovered  back : 
liffht  Co.  V,  Tunier,  7  Scott,  779;  Bartlett  v.  Vinor,  CarUi.  252 ;  De  Beg- 
Wetherell  v.  Jones,  8  B.  &  Ad.  221;  nisv.Armistead,  lOBing.  110;  Langton 
Fivax  0.  Nicholls,  2  C.  B.  501 ;  Simpson  v.  Hughes,  1  M.  &  S.  596 ;  Galllni  v, 
V.  BIoss,  7  Taunt.  246.  Laborie,  5  T.  R.  242;  Springfield  Bank 

(v)  Thus,  in  White  v.  The  Franklin  v.  Merrick,  14  Mass.  822 ;  Wlieeler  o. 

Bank,  22  Pick.  181,  where,  upon  the  Russell,  17  Mass.  258;  Lacaussade  v. 

deposit  of  money  in  a  bank,  the  depos-  White,  7  T.  R.  585 ;  Cotton  v,  Thur- 

itor  received  a  book  containing  the  land,  6  id.  405 ;  Smith  v.  Bickmore,  4 

cashier's  certificate  thereof,  in  which  it  Taunt.  474 ;   Scott  v,  Nesbit.  2  Cox, 

was  stated  that  the  money  was  to  re-  188 ;    Parker  v.  Rochester,  4  Johns, 

main  in  deposit  for  a  certain  time,  it  Ch.   880;    Wheaton    v.    Hibbard,    20 

was  keid,  that   such    agreement  was  Johns.  290;  Fizroy  o.  G will im,  1  T.  R. 

Illegal  and  roid,  under  the   Revised  158 ;  Robinson  v.  Bland,  2  Burr,  1077 ; 

Statutes,  c.  86,  |  5**,  as  being  a  contract  Tpojuit  o.  Elliott,  1  B.  &  P.  8;  Utica 

[  910  ] 


OH.  m.]  DEFEKCBS.  *  747 

obvious  that  if  he  delays  *  rescinding  until  his  rescis-  *  747 
aion  is  inoperative,  and  the  thing  will  still  be  done, 
although  the  contract,  at  the  time  of  the  rescission,  was  in 
form  executory,  it  should  come  under  the  same  rule  as  an 
executed  contract  for  unlawful  purposes ;  and  here  the  law 
in  general,  refuses  to  interfere,  but  leaves  both  parties  as  they 
were ;  (w)  imless  the  case  shows  that  there  is  a  substantial 
difference  between  them ;  the  one  doing  and  the  other  suffer* 
ing  the  wrong.  And  in  this  case  the  sufferer  may  have  a 
remedy,  but  not  the  wrong-doer,  (a?) 

The  more  important  classes  of  contracts  in  which  the  ques- 
tion of  illegality  has  arisen,  are  contracts  in  restraint  of  mar- 
riage, contracts  in  restraint  of  trade,  contracts  which  violate 
the  revenue  laws  of  foreign  countries,  contracts  which  tend 
to  corrupfflegislation,  wagering  contracts,  contracts  in  viola- 
tion of  the  Sim^ay  law,  and  champerty  and  maintenance. 
Contracts  in  restraint  of  marriage  we  have  already  noticed,  (y) 
The  others  we  shall  consider  in  this  place. 

1.  Of  CoimuLOTB  in  Rbstsaixt  ov  Teadm. 

It  is  not  only  a  defence  to  a  contract  that  it  requires  of 
the  defendant,  or  that  the  defendant  by  it  promised  to  do  an 
act  which  the  law  forbade  his  doing,  but  it  may  also 
be  a  defence,  *  that  by  the  contract  the  defendant  *  748 
undertook  to  do  what  the  plaintiff  was  forbidden  by 
law  to  ask  of  him.  Generally,  these  two  cases  would  be 
the  same ;  for  it  is  not  often  that  it  is  unlawful  to  ask  what 
it  would  be  lawful  to  do.  But  the  distinction  exists,  and 
may  be  well  illustrated  by  certain  contracts  which  are  called 
^*  contracts  in  restraint  of  trade,"  and  which  the  policy  of 
the  law  is  said  to  make  illegal  and  void.  If,  therefore,  an 
action  be  brought  on  such  a  contract  to  recover  damages  for 
carrying  on  the  trade  which  it  is  agreed  shall  be  abandoned, 

las.  Co.  V.  8cott»  19  Johnt.  1;  TJtica  v.  Haii^lit,  20  Barb.  429;  Lubbock  «. 

Ins.  Co.  V.  Bloodgood,  4  Wend.  662;  Potto;  7  East,  449;   Howaon  v.  Han* 

Utica  Ins.  Co.  v.  Kip,  8  Cowen,  20 ;  cock,  S  T.  R.  676. 

Utica  Ins.  Co.  v,  Cadwell,  8  Wend.  (x)  See  White  o.  Tbe  Franklin  Bank, 

296.  22  Pick.  181 ;  Peck  v.  Burr,  10  N.  t. 

(tp)  Foote  V,  Emerson,  10  Vt  888;  (6  Seld.)  294. 

Dixon  #.  Olmslead*  9  Vt  810;  Pepper  (y)  See  ante,  pp.  78,  74. 
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the  defence  of  illegality  may  be  made.  And  yet  it  is  certain 
that  every  one  is  at  full  liberty  to  abandon  or  to  vary  his 
trade  or  occupation  at  his  own  pleasure.  By  these  contracts, 
which  the  law  makes  void,  such  a  promise  is  made ;  that  is, 
one  who  exercises  a  certain  trade,  business,  or  occupation, 
promises  to  abandon  the  same,  and  thereafter  exercise  it  no 
more. 

The  history  of  the  law  upon  this  subject  is  somewhat 
peculiar.  So  long  ago  as  in  times  of  the  Year^Books  the 
courts  frowned  with  great  severity  upon  every  contract  of 
this  kind.  But  after  a  while  this  excessive  aversion  became 
much  mitigated.  Many  exceptions  and  qualifications  were 
allowed.  These  were  gradually  enlarged,  until  it  became 
the  settled  rule  that  while  a  contract  not  to  cairy  on  one^s 
trade  anywhere  was  null  and  void,  a  contract  nofTo  cany  it 
on  in  a  particular  place,  or  within  certain  limits,  was  good 
and  enforceable  at  law. 

If  the  series  of  cases  in  relation  to  this,  subject  are  crit- 
ically examined,  (z)    and  considered    in    connection    with 

(t)  The  principal  cases  on«  this  sab-  trade  for  a  time  certain  and  in  a  place 
Ject  are  here  stated  in  chronological  certain.  See  also  Jelliet  v.  Broade, 
ordef.  The  first  reported  case  to  be  Noy,  98,  where  the  court  declared  sub- 
found  is  in  Year-Book,  2  Hen.  V.  fol.  5,  stantially  the  same  doctrine.  See  also 
pi.  26  (1416).  There  a  writ  of  debt  Prugnell  v.  Gosse,  Aleyn.  67;  Clerk  v. 
was  brought  on  an  obligation  by  one  Tailors  of  Exeter,  8  Lev.  241.  In  Broad 
John  Dier,  in  wliich  the  defendant  al-  v.  Jollyfe,  Cro.  Jac.  596  (1621),  the 
leged  the  obligation  in  a  certain  indent-  principle  was  expressed  thus :  **  Upon  a 
me  which  he  put  forth,  and  on  uondi-  valuable  consideration  one  may  restrain 
tion  that  if  the  defendant  did  not  use  himself  that  he  shall  not  use  his  trade 
his  art  of  a  dyer's  craft,  within  the  city  in  such  a  particular  place ;  for  he  whc 
where  the  plaintiff,  &c.,  for  a  certain  gives  that  consideration  expects  the 
time,  to  wit,  for  half  a  year,  the  obliga-  benefit  of  his  customers.  And  it  is 
tion  to  lose  its  force ;  and  said  that  ne  usual  here  in  London,  for  one  to  let  liis 
did  not  use  his  art  of  dyer's  craft  with-  shop  and  wares  to  his  servant  when  he 
in  the  limited  time,  which  he  averred,  is  out  of  his  apprenticeship ;  as  also  to 
and  prayed  judgment,  &c.  HhU.  In  covenant  that  he  shall  not  use  that 
my  opinion  you  might  have  demurred  trade  in  such  a  shop  or  in  such  a  street, 
upon  him,  that  the  obligation  is  void,  So  for  a  valuable  consideration,  and  vol- 
inasmuch  as  the  condition  is  against  untarily,  one  may  agree  that  he  will 
the  common  law ;  and  by  6-^  (per  not  use  his  trade ;  for  ro/enft  ncn  fit  in- 
Dieu),  if  the  plaintiff  were  here,  he  juria,  '*  But  the  leading  case  on  this 
should  go  to  prison  till  he  paid  a  fine  subject  is  Mitchell  v.  Reynolds,  Fort, 
to  the  King.  In  Colgate  v.  Bacheler,  296,  IP.  Wms.  181.  There  the  condition 
Cro.  Eltz.  872,  it  wtjiheldf  that  a  l>ond  of  a  bond  was,  that  neither  Che  defend- 
oonditioned  to  pay  £20  if  A  shiill  use  antnor  his  assigns  should  keep  a  victual- 
the  trade  of  a  liaberdasher  within  a  ling  house,  or  vend  liquor  therein,  or  in 
certain  time  and  place,  is  void  But  any  other  plaoe  withiii  a  mile  of  Rose- 
in  Rogers  v.  Parrey,  2  Bulstr.  186,  the  mary  Lane,  during  i^enty-one  years 
court  declared,  that  a  man  may  be  well  The  consideration  was,  li.at  tite  defend- 
bonnd  and  restrained  from  using  his  ant  had  assigned  his  interest  in  this 
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the  contemporaiy  *  alterations  in  the  law  or  *ii9age  in  *  749 
other  respecta,  we  cannot  but  think  that  much  reason 

home  to  the  plaintiff*.  It  ^as  hdd^  that  which  they  should  make,  op  the 
Uiia  hond  was  valid,  because  grounded  rocumroendatioii  of  C,  for  anj  of  his 
on  a  special  consideration,  set  down  in  friends  and  connections,  and  whose 
the  bond,  which  made  it  a  reasonable  debts  should  turn  out  to  be  good ;  and 
contract ;  but  otherwise,  if  Uiere  had  that  A  and  B  should  stand  the  risk  of 
been  no  particular  consideration  to  bal-  such  debts  incurred,  but  should  not  be 
ance  the  restraint  of  trade.  So  a  bond,  compelled  to-  furnish  goods  to  any  of 
conditioned  not  to  set  up. trade  in  any  C's  connections,  whom  they  shnjiild  be 
, part  of  England,  is  void,  because  this  disinclined  to  trust.  And  C  covenanted 
cannot  be  any  advantage  to  the  obli-  not  to  carr^'  on  the  business  of  a  rope- 
gee,  and  serves  only  the  purpose  of  maker  durmg  his  life  (except  on  gov- 
oppression.  This  was  folio we<f  by  emnient  contracts) ;  and  that  all  debts 
(^heesman  v.  Ramby,  Fort.  297,  2  Stra.  contracted,  or  to  be  contracted,  in  his 
789,  where  the  condition  of  a  bond  was,  or  their  names,  pursuant  to  the  indent- 
tliat  the  defendant  should  not  set  up  are,  should  be  the  exclusive  property 
trade  witliin  half  a  mile  of  the  plain-  of  A  and  B,  and  that  C  shoidd,  during 
tiflfs  then  dwelling-house,  or  any  other  his  life,  exclusively  employ  A  and  B, 
(house  that  she,  her  executors  or  admin-  and  no  other  person,  to  make  all  the 
istrators,  should  think  fit  to  remove  to,  cordage  onlered  of  him,  by  or  for  his 
to  carry  on  the  trade  of  a  linen-draper,  fi-iends  and  connections,  on  the  terms 
The  consideration  was,  that  the  plain-  aforesa^,  and  should  not  employ  any 
.  tiff'  was  to  take  the  defendant's  wite  as  other  person  to  make  cordage,  on  any 
a  hired  servant  to  her,  to  assist  her  in  pretence  whatsoever.  HeUl,  that  the 
the  trade  of  linen-draper  for  three  covenant  by  C  to  employ  A  and  B  ex- 
years,  without  any  money,  whereas  clusively  to  make  cordage  for  his 
she  did  reasonably  deserve  £100  with  friends,  and  not  to  employ  any  other, 
such  servant.  It  was  Ae/(/,  that  the  &c.,  A  and  B  not  being  obliged  to  work 
bond  was  valid ;  because  it  was  for  any  other  than  such  as  they  chose 
.  grounded  on  a  good  consideration,  and  to  trust,  was  not  illegal  and  void,  as  be- 
did  not  amount  to  a  general  restraint,  ing  in  restraint  of  trade  without  ade- 
In  Davis  v.  Mason,  6  T.  H-  118  (1793),  qaate  consideration,  for  the  whole  in- 
the  same  question  waa  before  the  denture  must  be  construed  together 
court.  There,  in  consideration  that  A  according  to  the  apparent  reasonable 
would  take  B  as  .an  assistant  in  his  intent  ofthe  parties;  and  the  general  ob- 
business  as  a  surgeon,  for  so  long  a  ject  being  only  to  appropriate  to  A  and 
time  as  it  should  please  A,  B  agreed  B  so  much  of  C's  private  trade  as  they 
not  to  practise  on  his  own  account  for  chose  to  give  his  friends  credit  for,  so 
fourteen  years,  within  ten  miles  of  the  much  only  was  covenanted  to  be  trans- 
place  where  A  lived,  and  gave  a  bond  .  ferred,  and  C  was  still  at  liberty  to 
for  this  purpose.  This  bond  was  held  work  for  any  of  his  friends  who  were 
g9od  in  law.  Still  again,  in  Bunn  9.  refused  to  be  trusted  by  A  and  B,  by 
Guy,  4  East,  190  (1808)^  a  contract  which  construction  the  restraint  on  U 
entered  into  by  a  practising  attorney  was  only  coextensive,  as  in  reason  it 
to  relinquish  his  business,  and  recom-  could  only  be  intended  to  be,  with  the 
mend  his  clients  to  two  other  attorneys  benefit  to  A  and  B ;  and  therefore  the 
for  a  valuable  consideration,  and  not  to  restraint  on  C  could  be  no  prejudice  to 
.  practise  himself  in  such  business  within  public  trade.  And,  in  Hay  ward  v. 
certain  limits,  and  to  permit  them  to  Young,  2  Chitty,  407  (1818),  it  was 
make  use  of  his  name  in  their  firm  for  heUi^  that  a  bond  by  an  apothecary  not 
a  certain  time,  but  without  his  interfer-  to  set  ;Up  business  within  twenty  miles, 
ence,  &c.,  was  holden  to  be  valid  in  law.  Is  not  illegal*  as  in  restraint  of  trade. 
Three  years  afterwards,  in  the  same  In  Bryson  v.  Wliitchead,  1  Simons 
court,in6alet;.Reed,8Ka8t,80(180fJ),  &  8.  74  (1822),  the  Vice-Chancellor 
.  the  question  was  presented  in  a  some-  of  JGngland,  Sir  John  Leach,  said  : 
what  different  form.  By  indenture  "Although  the  policy  of  the  law  will 
between  A  and  B  and  C,  dissolving  not  permit  a  general  restraint  of  trade, 
their  partnership  as  rope-makers,  A  yet  a  trader  may  sell  a  secret  of  busi- 
and  B  covenanted  to  allow  C,  during  nets,  and  restrain  himself  generally 
ilia  life,  2f .  on  eyery  cwt.  of  cordage  from  using  that  secret.    Let  the  Maa* 
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•  750  will  be  found  for  beliving  that  the  *  law  in  relation  to 
these  contracts  grew  out  of  the  English  law  of  appren- 

ter,  in  lettUng  the  deed  which  it  to  Duignao  v.  Walker,  Johns.  Bcp.  (Kng.) 
give  efibct  to  this  agreement,  introduce  446.  Tiie  principal  American  cases  on 
a  general  covenant  to  restrain  tiie  use  this  subject  seem  to  be  tlie  following : 
of  the  secret  for  twenty  years,  and  a  Pierce  v.  Fuller,  8  Mass.  22B  (1811), 
limited  covenant,  in  point  of  locality,  where  an  obligation  not  to  ran  a  stage 
as  to  carrying  on  the  ordinary  business  between  Boston  and  Providence,  a 
of  a  dyer,  both  parties  being  willing,  distance  of  about  forty  miles,  in  oppo- 
that  the  ngreement  should  be  so  modi-  sition  to  the  plaintilTs  stage,  was  hid 
fled."  Three  years  afterwards,  in  to  be  valid,  having  been  made  for  a 
Homer  v.  Ashford,  8  Blng.  822,  the  reasonable  and  good  consideration, 
same  general  principle  and  limitations  This  was  followea  by  Perkins  r.  Lj- 
were  recognized.  Wickens  v.  Evans,  roan,  9  Mass.  622  (1818).  Four  years 
8  Young  &  J.  818  (1829),  recognizes  after,  the  general  principle,  as  stated 
the  same  general  principles.  And  this  in  the  text,  wss  recognized  and  adopted 
was  followed  in  the  same  court  in  in  Fyke  v,  Thomas,  4  Bibb,  486.  In 
Toung  r.  Timmins,  1  Cromp.  &  J.  881  1828,  the  question  came  again  before 
(1831),  where  an  agreement  in  partial .  the  Supreme  Court  of  Massachusetts, 
restraint  of  trade  was  declared  void  for  in  Steams  v.  Barrett,  1  Pick.  448,  and 
want  of  consideration.  And  in  the  the  cases  in  the  8th  &  9th  Mass.  above 
same  year  was  decided  in  the  Common  cited,  were  confirmed.  The  same 
Pleas  the  important  case  of  Homer  v,  court  held,  in  1825  (Palmer  v.  Stebbins, 
Graves,  7  Bing.  736  (1881).  It  was  8  Pick.  188),  that  a  bond  conditioned 
there  held,  after  mature  deliberation,  that  the  obligor  shall  give  the  obligee 
that  an  agreement  that  defendant,  a  all  the  freighting  of  the  obligor's  goods 
moderately  skilful  dentist,  would  ab^  up  and  down  the  Connecticut,  at  the 
stain  from  practising  over  a  district  customary  price,  to  be  paid  in  goods  at 
200  miles  in  diameter,  in  consideration  the  usual  price ;  and  that  he  shall  not 
of  receiving  instructions  and  a  salary  encourage  any  other  boatman  to  coni« 
from  the  plaintiff,  determinable  at  three  pete  with  the  obligee  in  the  business  of 
months'  notice,  was  unreasonable  and  boating,  is  not  void,  as  being  in  re- 
void.    See  fbrther,  Hitchcock  v.  Coker,  straint  of  trade,  and  is  founded  on  a 

1  Nev.  &  P.  796  (188G) ;  Archer  v.  sufficient  consideration.  The  case  of 
Marsh,  6  A.  &  E.  959  (1887) ;  Wallis  v.  Nobles  v.  Bates,  7  Cowen,  807  (1827), 
Day,  2  M.  &  W.  278  (1887) ;  Leighton  seems  to  have  been  the  next  touching 
V.  Wales,  8  M.  &  W.  546;  Ward  v.  this  question.  There  the  agreement 
Byrne,  5  M.  &  W.  648  (1889) ;  Hinde  was,  not  to  carry  on  a  certain  trade 
V.  Gray,  1  Man.  k  G.  196;  rroctor  v,  "within  twenty  miles  of  a  certain 
Sargent,  2  Man.  &  0.  20  (1840) ;  Mai-  stand."  The  agreement  was  held  bind- 
Ian  V.  May,  11  M.  &  W.  668  (1843) ;  ing,  the  court  observing:  "A  bond  or 
Rannie  v.  Irvine,  7  Man.  ft  G.  969  promise,  upon  good  consideration,  not 
(1844) ;  Green  v.  Price,  18  M.  &  W.  to  exercise  a  trade  for  a  limited  time, 
696  (184^) ;  16  M.  &  W.  846 ;  Pilking-  at  a  particular  place,  or  within  a  partic- 
ton  V,  Scott,  16  M.  &  W.  657  (1846);  ular  parish,  is  good.  But  where  it  it 
Nicholls  o.  Stretton,  10  Q.  B.  846  general  not  to  exercise  a  trade,  throuffh* 
(1847);  Pemberton  r.  Vaughan,  11  ofU  the  kingdom^  it  is  bad,  though 
Jur.  411;  Hartley  9.  Cummings,  5  C.  founded    on    good    consideration,    as 

B.  247  (1847) ;  Sainter  v.  Ferguson,  7  being    a   too   unlimited    restraint    of 

C.  B.  716  (1849) ;  Hastings  v,  Whitley,  trade ;  and  operating  oppressively  upon 

2  Exch.  611  (1848);  Hilton  d.  Kckera-  one  party,  without  being  of  any  benefit 
ley  (1866),  6  Ellis  &  B.  47,  82  Eng.  L.  to  either."  Again,  in  Pierce  v.  Wood- 
&  £q.  198.  Where  the  agreement  is  ward,  6  Pick.  206  (1828),  the  defendant 
not  to  keep  a  shop  or  practise  a  trade  sold  the  plaintiff  a  grocery  store,  and 
within  a  certain  number  of  miles  of  a  vevhally  agreed  not  to  carry  on  the  same 
certain  place,  the  shortest  and  nearest  kind  of  business  within  a  "certain 
mode  CI  access  is  to  be  the  standard  of  limited  distance  in  the  city  of  Boston." 
estimate.  Leigh  v.  Hind,  9  B.  &  C.  It  was  htli^  that  it  was  a  sufficient  con- 
771;  Woods  v.  Dennett,  2  Stark.  89.  sideration  for  such  agreement,  if  the 
The  distance  is  to  be  measured  by  a  plaintiff  was  thereby  induced  to  make 
straight  line  upon  a  horizontal  plane,  the  purchase,  and  that  this  might  be 

[914] 


CH,  in.]  DEFENCES.  •  750 

ticeship,  to  which  we  have  already  referred.  By  this 
*  law,  in  its  original  severity,  no  person  could  exercise  *  751 
any  regular  trade  or  handicraft  except  after  a  long 
apprenticeship,  and,  generally,  a  formal  admission  to  the 
proper  guild  or  company.  If  he  had  a  trade,  he  must  con- 
tinue in  that  trade,  or  have  none.  To  relinquish  it,  there- 
fore, was  to  throw  himself  out  of  employment ;  to  fall  as  a 
burden  upon  the  community ;  to  become  a  pauper.  And  it 
is  not  surprising,  that  a  judge  in  the  reign  of  Henry  V. 
should  speak  of  a  promise  to  do  this,  in  language  which 
would  now  be,  because  indecorous,  impossible.  But  this 
ancient  severity  of  the  law  of  apprenticeship  abated ;  and  as 
this  severity  gradually  relaxed,  it  will  be  seen,  that  contracts 
^^  in  restraint  of  trade ''  were  treated  with  less  and  less  of 
disfavor,  until  the  present  rule  became  established. 

In  the  application  of  this  rule  we  shall  see  a  gradual  en- 
largement, until,  in  this  country  at  least,  it  seemed  to  be  a 
little  more  than  nominal.  The  cases  are  quite  numerous,  but 
we  believe  that  the  first  one  in  which  a  contract  was  sought 
to  be  enforced,  in  which  the  renunciation  was  absolute, 
was    in    Massachusetts,  in   1887 ;  (a)    and    this   was  also 

shown  by  parol,  although  the  deed  was  of  Henry  V.  (a.  i>.  1416),  we  find  by 
silent  about  any  such  consideration,  the  Year-Books  that  this  was  considered 
The  next  case  in  point  of  time  was  to  be  old  and  settled  law.  Tlirongh  a 
Alger  V.  Thacher,  19  Pick.  61  (1S87),  succession  of  decisions,  it  has  been 
for  which  see  next  note.  And  see  handed  down  to  us  unquestioned  till 
Vickory  v.  Welch,  19  Pick.  628.  The  the  present  time.  It  is  true,  the  gen- 
whole  subject  was  examined  at  much  eral  rule  has,  from  time  to  time,  been 
length  by  Bronson,  J.,  in  the  subse-  modified  and  qualified,  but  the  principle 
quent  case  of  Chappel  v,  Brockway,  has  always  been  regarded  as  important 
21  Wend.  167  (1839).  See  further,  and  salutary.  For  two  hundred  years 
Ross  V.  Sadgbeer,  21  Wend.  166 ;  Jar-  the  rule  continued  unchanged  and  with- 
▼is  V.  Peck,  1  Hoff.  Ch.  479  (1840);  out  exceptions.  Tlien  an  attempt  was 
Bowser  r.  Blits,  7  Blackf.  844  ( 1846) ;  made  to  qualify  it,  by  setting  up  a 
Orasselli  r.  Lowden,  11  Ohio  St.  849.  distinction  between  sealed  instruments 
(a)  Alger  v.  Thacher,  19  Pick.  61.  and  simple  contracts.  But  this  could 
This  was  debt  on  a  bond  condition  not  be  sustained  upon  any  sound  prin- 
that  the  obligator  should  never  carry  ciple.  A  different  distinction  was  then 
on  or  be  concerned  in  the  business  of  started,  between  a  general  and  a  limited 
founding  iron.  The  case  was  argued  reitraint  of  trade,  which  has  been  ad- 
at  great  length  before  the  Supreme  hered  to  down  to  the  present  day. 
Judicial  Court  of  Massachusetts,  and  This  qualification  of  the  general  rule 
all  the  cases  from  the  Year-Books  to  may  be  found  as  early  as  the  eighteenth 
that  time  were  cited.  And  J/orfon,  J.,  year  of  James  L  (a.  d.  1621),  Broad  v. 
in  delivering  the  opinion  of  the  court,  Jollyfe,  Cro.  Jac.  696,  when  it  was 
said  :  "  Among  the  most  ancient  rules  holden,  that  a  contract  not  to  use  a 
of  the  common  law,  we  find  it  laid  certain  trade  in  a  particular  place  was 
down,  that  bonds  of  restraint  of  trade  an  exception  to  the  general  rule,  and 
are  void.    As  early  as  the  second  year  not  void.    And  in  the  great  and  leading 
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•  752  neiarly,  if  not  quite,  the  first  in  *  which  such  a  promifie 

was  declared  to  be  wholly  null,  by  direct  adjudica- 
tion; the  statements  in  other  cases,  that  a  local  limitation 
'was  necessary,  and  would  make  the  promise  enforceable, 
being  for  the  most  part,  if  not  altogether,  ohlter.  In  the 
previous  cases,  such  a  promise,  it  is  said,  would  be  avoided 
by  the  law ;  but  in  none  of  them  was  this  done,  as  there  was 
always  some  limitation.  But  this  was  sometimes  very  wide. 
In  one,  for  example,  a  promise  not  to  use  certain  machines  in 
any  of  the  United  States  except  two  (Massachusetts  and 
Rhode  Island),  was  held  good,  because  ^'  agreements  to  re- 
strain trade  in  particular  places  are  valid  in  law,  and  may  be 
enforced."  (J)  In  the  case  of  Alger  v.  Thacher,  already  re- 
ferred to,  it  was  argued,  that  the  reason  of  the  law 

*  753  against  such  contracts  had  passed  *  away,  and  that 

this  was  shown  by  an  extension  of  the  exception 

ca«e  on  this  subject,  Mitchell  v.  Rey-  on  great  principles  of  public  policy^ 
nolds,  reported  in  Lucas,  27,  85,  130,  and  carries  out  our  constitutional  pro- 
Fortescue,  296,  and  1  P.  Wros.  181,  hibition  of  monopolies  and  jexclusive 
the  distinction  between  contracts  under  privileges.  Ttie  unreasonableness  of 
seal  and  not  under  seal  was  finally  ex-  contracts  in  restraint  of  trade  and  bosi- 
ploded,  and  the  distinction  between  ness  is  very  apparent  from  sereral 
limited  and  general  restraints  fully  es-  obvious  considerations.  1.  Such  con- 
tablislied.  Ever  since  that  decision,  tracts  injure  the  parties  making  them, 
contracts  in  restraint  of  trade  generally  because  they  diminish  their  means  for 
have  been  held  to  be  void  ;  while  those  obtaining  livelihoods,  and  a  corope- 
limited  as  to  time,  or  place,  or  persons,  tency  for  their  tamilies.  They  tempt 
hare  been  regarded  as  valid,  and  duly  improvident  persons,  for  the  sake  of 
enforced.  Whether  these  exceptions  present  gain,  to  deprive  themselves  of 
to  the  general  rule  were  wise,  and  have  the  power  to  make  future  acquisitions, 
really  improved  it,  some  may  doubt ;  And  they  expose  such  persons  to  im- 
but  it  has  been  too  long  settled  to  be  position  and  oppression.  2.  The^  tend 
called  in  question  by  a  lawyer.  This  to  dei>rive  the  public  of  the  services  of 
doctrine  extends  to  all  branches  of  men  in  the  employments  and  capacities 
trade  and  all  kinds  of  business.  The  in  which  they  may  be  most  useful  to 
efforts  of  the  plaintiflTs  counsel  to  limit  the  community  as  well  as  themselves, 
it  to  handicraft  trades,  or  to  found  it  8.  They  discourage  industry  and  enter- 
on  the  English  system  of  apprentice-  prise,  and  diminish  the  products  of 
ship,  though  enriched  by  deep  learning  ingenuity  and  skill.  4.  They  pre- 
ana  indefatigable  research,  have  proved  vent  competition,  and  enhance  prices, 
unavailing.  In  England,  the  law  of  5.  They  expose  the  public  to  all  the 
apprenticeship  and  the  law  against  the  evils  of  monopoly.  And  this  especially 
restraint  of  trade  may  have  a  connec-  is  applicable  to  wealthy  companies  and 
tion.  But  we  think  it  very  clear  that  large  corporations,  who  liave  the  means, 
they  do  not,  in  any  measure,  depend  unless  restrained  by  law,  to  exclude 
upon  each  other.  That  the  law  under  rivalry,  monopolise  business,  and  en- 
consideration  has  been  adopted  and  gross  the  market.  Against  evils  like 
practised  upon  in  this  country  and  in  these,  wise  laws  protect  individuals  and 
this  State,  is  abundantly  evident  from  the  public,  by  aeclaring  all  such  con- 
the  cases  cited  from  our  own  reports,  tracts  void." 

It  is  reasonable,  salutary,  and  suited  to        (h)  Steams  r.  Barrett,  1  Pick.  44S. 

the  genius  of  our  government  and  the  Atid  see  Thomas  v.  Miles.  8  Ohio  State, 

nature  of  our  institutions.  It  is  founded  274 ;  Dean  v.  Emerson,  102  Mass.  480. 

.[  916  ] 


CH.  m^]  DEFENCES.  ^  T58 

which  made  the  rule  itself  unmeaning ;  for  it  could  hardly  be 
said  that  all  thd>  United.  States  except  two  were  any  '^  par« 
ticular  place/'  if  this  phrase  was  to  be  used  with  any  refer- 
ence to  its  ordinary  meaning.  The  court,  however,  were  of 
opinion,  that  although  the  connection  between  such  contracts 
and  the  law  of  apprenticeship  might  have  originated  the 
rules  of  law  in  relation  to  these  contracts  in  England,  and 
we  never  had  here  a  similar  law  or  usage  of  apprenticeship, 
still  there  were  sufficient  reasons  for  sustaining  the  rule,  in 
this  country,  as  it  had  been  laid  down  in  previous  cases. 
This  may  be  regarded  as  a  leading  authprity,  and  it  leaves  no 
other  question  than  as  to  what  shall  be  deemed  ^^  a  reasonable 
limitation."  (<;)  In  a  later  case  in  the  same  State,  a  contract 
not  to  set  up  or  carry  on  a  certain  business  within  the  State 
was  held  to  be  void,  (^ec)  In  Pennsylvania,  a  contract  not 
to  practice  medicine  within  twelve  miles  of  a  certain  town 
was  held  valid.  Qcd)  A  contract  not  to  run  a  steamboat  on 
any  of  the  waters  of  California  was  held  void,  because  in  re- 
straint of  commerce,  (^ce^  If  this  question  is  to  be  answered 
by  a  reference  to  the  cases,  the  probable  conclusion  would  be, 
that  almost  any  limitation  would  suffice.  Still,  however,  if 
the  courts  adhere  to  the  rule  which  seems  now  to  be  estab- 
lished, the  limitation,  to  protect  the  contract,  must  be  bona 
fide^  and  not  a  slight  and  unreal  exception,  inserted  as  a 
mere  evasion  of  the  law.  ((2) 

It  has  recently  been  held  in  England,  that  an  agreement 
by  eighteen  mill-owners,  to  be  governed,  as  to  wages  and 
the  general  management  of  their  works,  by  a  majority  of  the 
parties  to  it,  for  the  purpose  of  more  effectually  resisting  a 
combination  of  the  work-people,  was  void  as  in  restraint  of 
trade,  (e) 

(c)  Kinsman  o.  Parkhunt,  18  How.  (ee)  Wright  v.  Rider,  86  Cal.  842. 

289;    Lawrence  o.  Kidder,   10  Barb.  (</)  See,  in  illustration  of  the  gen- 

641 ;  Mott  r.  Mott,  11  Barb.  127  ;  Van  eral  principle,  Jones  v.  Lees,  1  H.  &  N. 

Marter  u,  Babcock,  28  Barb.  688;  Beard  189,  and  Uunlop  o.  Gregory,  10  N.  Y. 

V.  Dennis,  6  Ind.  200.  (6  Seld.)  241. 

Ice)  Taylor  o.  Blanchard,  18  Allen,  (e)  Hilton  v.  Eckersley,  6  Ellis  &  B. 

870.  i7.    So  held  by  CamfMt,  C.  J.,  and 

ied)  McClurg's  Appeal,  58  Penn.  St  CrompUm,  J. ;  Erk,  J.,  dissenting. 
51. 
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2.    Of  Contracts  opposed  to  ths  Laws  ov  othbb  Couvtbixa. 

A  contract  which  violates  or  proposes  to  violate  the  rev- 
enue laws  of  the  country  in  which  it  is  made,  is  of  course 

void.  (/)  But  it  seems  to  be  quite  settled,  both  in 
*  754  England  and  in  this  *  country,  that  a  contract  may 

lawfully  be  made  for  the  purpose  of  violating  the  rev- 
enue laws  of  a  foreign  country,  (jg)  Perhaps  this  rule  is  the 
necessary  result  of  the  universal  antagonism  which  now  per- 
vades, to  some  extent,  the  revenue  laws  of  all  the  states  in 
Christendom.  Everywhere  duties  or  imposts  are  laid,  and 
nowhere  is  there  any  thought  of  regulating  them,  by  any 
other  principle  than  that  of  securing  the  greatest  gain  to  the 
country  which  enacts  them.  For  even  the  zealous  promoters 
of  what  is  called  free  trade,  rest  their  arguments  in  its  favor 
on  the  profitableness  of  the  system  to  the  state  by  which  it 
shall  be  adopted.  And  while  it  may  seem  immoral  for  courts 
to  sanction  tlie  breach  of  the  positive  laws  of  a  foreign  state, 
yet  it  is  too  much  to  ask  of  them  to  enforce  an  observance  of 
laws  made  almost  professedly  against  the  interest  of  the  gov- 
ernment to  which  they  belong.  The  rule  began  in  England, 
when  the  courts  could  not  have  adopted  any  other,  without 
breaking  up  the  very  profitable  business  which  their  mer- 
chants found  in  carrying  on  with  different  nations  of  the 
continent  a  trade  prohibited  by  the  laws  of  those  nations. 
The  same  rule  seems  to  be  extended  to  such  things  as  making 
false  or  depraved  coin  or  counterfeit  paper-money,  for  use  in 
a  foreign  country,  although  it  is  perhaps  not  so  well  settled. 
But  it  is  obvious  that  arguments  might  be  urged  against  this 
extension  of  the  rule,  which  would  not  apply,  at  least  with 
equal  force,  to  the  rule  itself. 


180; 


f)   Johnson  v.  Hudson,  11  East,  v.  Temple,  6  Taunt.  181 ;  Catlin  v.  Bell, 

Cope  V.  Rowlands,  2  M.  &  W.  4  Camp.  188. 
149 ;  Smith  v.  Mawhood,  14  M.  &  W.        (g)  Boucher  v.  Lawson.  Cas.  temp 

452;  Meux  p.  Humphries,  8  C.  &  P.  Hard w.  84;  Holman  o.  Johnson,  Cowp 

79 ;  Holman  i/.  Johnson,  Cowp.  841 ;  841 ;  Biggs  r.  Lawrence,  8  T.  R.  454 

Armstrong  v,  Toler,  11  Wheat.  258;  Ludlow  v.  Van  Rensselaer,  1  Johns 

Cambioso  v,  Ma£fett,  2  Wash.  C.  C.  94;  Lightfoot  v.  Tenant,  1  B.  &  P.  551 ; 

98 ;  Hannay  v.  Ere,  8  Cranch,  242 ;  Planch^  v.  Fletcher.  Doug.  251 ;  Kohn 

Lightfoot  V.  Tenant,  I  B.  &  P.  551 ;  v.  Schooner   Renaisance,  5   La.  An. 

Langton  r.  Hughes,  1  M.  &  S.  598 ;  25 ;  Pellecat  v.  Angell,  2  Cromp.  M.  ft 

Ritchie  v.  Smith,  6  C.  B.  462;  Hodgson  R.  811 
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When  a  sale  of  liquors  was  made  in  New  York,  the  seller 
having  reason  to  believe  that  the  liquors  were  to  be  carried 
to  Massachusetts,  for  sale  there,  where  the  sale  was  prohibited, 
it  was  held  in  Massachusetts  that  this  did  not  invalidate  the 
sale,  (jgg) 

8.     Ov  CORTBACTS  WHICH  TBXD  TO  CORRITFT  LbOXSLATION. 

*  AH  those  whose  interests  are  to  be  afifected  bj  legislation, 
may,  both  morally  and  legally,  for  the  protection  or  advance- 
ment of  their  interests,  use  all  means  of  persuasion  which  do 
not  come  too  near  to  bribery  or  corruption ;  but  the  promise 
of  any  personal  advantage  to  a  legislator  is  open  to  this 
objection,  and  therefore  void.  (A)  And  a  contract 
tending  to  corrupt  appointment  *  to  office,  even  by  a  *  766 
private  corporation,  is,  for  a  similar  reason,  void,  (t) 

log)  Adams  v.  CouUiard,  102  Mass.  law.    Mr.  Justice  Grier,  in  delivering 

167 ;  and  see  Ely  v.  Webster,  id.  804.  his  opinion,  said  :  "  Influences  secretly 

(h)  See  Clippinger  v.  Uepbaugh,  5  urged  under  false  and  covert  pretences 
Watts  &  S.  815;  Wood  v.  McCann,  must  necessarily  operate  deieteriously 
6  Dana,  866 ;  Coppock  v»  Bower,  4  M.  on  legislative  action,  whether  it  he 
&  W.  861 ;  Hatzfleld  v.  Gulden,  7  employed  to  ohtain  the  passage  of 
Watts,  152 ;  Norman  v.  Cole,  8  Esp.  private  or  public  acts.  Bribes,  in  the 
253;  Fuller  v.  Dame,  18  Hck.  472;  shape  of  high  contingent  compensation, 
Brigg  9.  Washbume,  1  Aik.  264 ;  Gar-  must  necessarily  lead  to  the  use  of 
lick  0.  Ward,  5  Halst.  87;  Harris  o.  improper  means  and  the  exercise  of 
Koof,  10  Barb.  489.  This  subject  is  undue  influence.  Their  necessary  con- 
very  fully  discussed  in  the  late  case  sequence  is,  the  demoralization  of  tl)e 
of  Marshall  v,  Baltimore  &  Ohio  Rail-  agent  who  covenants  for  them ;  he  is 
road  Company,  16  How.  314.  It  is  soon  brouffht  to  believe  that  any  means 
there  held^  that  a  contract  is  void,  as  which  will  produce  so  beneficial  a  re- 
against  public  policy,  and  can  have  no  suit  to  himself  are  '  proper  means ; ' 
standing  in  court,  by  which  one  party  and  that  a  share  of  these  profits  may 
stipulates  to  employ  a  number  of  secret  have  the  same  efiect  of  quickening  the 
agents  in  order  to  obtain  the  passage  perceptions  and  warming  the  zeal  of 
of  a  particular  law  by  the  legislature  influential  or  '  careless '  members  in 
of  a  State,  and  the  other  party  prom-  favor  of  his  bill.  The  use  of  such 
ises  to  pay  a  large  sum  of  money  in  means  and  such  agents  will  have  tiie 
case  the  law  should  pass,  //r/t/,  also,  effect  to  subject  the  State  governments 
that  the  contract  was  void,  if,  when  it  to  the  combined  capital  of  wealthy  cor- 
was.made,  the  parties  agreed  to  con-  porations,  and  produce  universal  cor- 
ceal  from  the  members  of  the  legis-  ruption,  commencing  with  the  repre- 
lature  the  fact,  that  the  one  narty  was  sentative  and  ending  with  the  elect  jr. 
the  agent  of  the  other,  ana  was  to  Speculators  in  legislation,  public  and 
receive  a  compensation  for  his  services,  private,  a  compact  corps  of  venal  solio- 
in  case  of  the  passage  of  the  law.  And  itors,  vending  their  secret  influences, 
further,  if  there  was  no  agreement  to  will  invest  the  capital  of  the  Union  and 
that  effect,  there  can  be  no  recovery  of  every  State,  tul  corruption  shall  be- 
upon  the  contract,  if  in  fact  the  agent  come  the  normal  condition  of  tlie  body 
did  conceal  from  the  members  of  the  politic,  and  it  will  be  said  of  iis  as  of 
legislature,  that  he  was  an  agent  who  Rome  — '  omn9  Roma  venule,*  *' 
was  to  receive  compensation  for  his  (t)  Davison  v.  Seymour,  1  Bosw. 
services,  in  case  of  the  passage  of  the  88. 
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The  cases  are  somewhat  numerous  which  show  that  contracts 
which  have  a  tendency  to  introduce  corruption  either  in  the 
election  or  the  action  of  persons  holding  office  of  any  kind 
cannot  be  enforced,  (u) 

4.    Op  Waobsiwo  Cowtracts. 

It  was  formerly  held  in  England,  that  some  wagers  are 
valid  contracts  at  common  law.  (/)     But  they  have 

*  756   been  recently  *  prohibited  by  statute  in  England  and 

in  parts  of  this  country;  and  thero  are  American 
courts  which  have  denied  to  them  any  validity  whatever. 
Even  if  admitted  to  be  valid,  it  is  certain  that  this  must  be 
with  important  qualifications ;  (A)  as,  for  instance,  that  they 

(ii)  MUU  V.  Mills,  40  N.  T.  548;  8  McLean,  100 ;  Rons  r.  Green.  4  Ear- 

Bowman  v.  Coffroth,  69  Penn.  St.  19 ;  ring.  Del  308 ;  Dunman  v.  Strother,  1 

Weld  V.  Lancaster,  66  Me.  468 ;  Martin  Texas,  89 ;  Barret  0.  Hampton,  2  Brer, 

tf.  Wade,  87  Cal.  168.  228.    But  a  different  riew  was  Uken 

ij)  Good  V,  Elliott,  8  T.  R.  698.  in  many  Sutes,  and  aU  wngert  were 
The  wager  here  was,  whether  one  S.  considered  to  be  illegal,  and  contrary 
T.  had,  or  had  not,  before  a  certain  to  good  policy.  Thus,  in  Collamer  p. 
day  bought  a  wagon  belonging  to  D.  Day,  2'  Vt.  144,  a  wager  that  a  certain 
C.  80  a  wager  on  the  age  of  the  plain-  chaise  then  in  sight  was  the  property 
tiff  and  defendant  has  been  held  good  of  A  and  not  of  B,  was  heid  void.  And 
at  common  law.  Uussey  v.  Crickitt,  see  Amorr  9.  Gilman,  2  Mass.  1 ;  Bab- 
8  Camp.  168.  And  see  Bland  v.  Col-  cock  «.  Thompson,  8  Pick.  446 ;  Ball 
lett,  4  Camp.  167;  Fisher  o.  Waltham,  v.  Gilbert,  12  Met.  899,  Sknw,  C.  J. 
4  Q.  B.  889.  So  a  wager  on  the  result  Hoit  0.  Hodge,  6  N.  H.  104 ;  Rice  v 
of  an  appeal  from  the  Court  of  Chan-  Gist,  1  Strobh.  82  ;  Bdgell  v.  MoLaugh 
eery  to  the  House  of  Lords  has  been  lin,  6  Whart.  176 ;  Lewis  v.  Littlefleld 
held  good,  no  fraud  being  intended,  and  16  Me.  288 ;  Carrier  v.  Brannan,  8  Cat 
the  parties  haring  no  power  to  bias  the  828.  But  however  the  common  law 
decision.  Jones  v.  Randall,  Cowp.  87.  may  be,  all  wagers  are  now  forbidden 
And  so  of  a  wager  on  the  price  of  for-  in  England  by  statute,  8  &  9  Vict.  c. 
eign  funds.  Morgan  v.  Pebrer,  4  Scott,  109,  §  18  (1846),  and  similar  statntea 
280.  So  of  a  wager  that  a  certain  borse  exist  in  many  American  Stales.  Un- 
would  win  a  certain  race.  Moon  v,  less  special  provision  was  made  there- 
Durden,  2  Gxch.  22.  By  the  common  for,  however,  they  would  not  have  a 
law  of  England,  therefore,  wagers  were  retrospective  operation  upon  actions 
not  per  se  void,  unless  they  affected  tite  commenced  before.  Moon  v.  Durden, 
interests,  feelings,  or  character  of  third  2  Exch.  22;  Doolubdass  v,  Ramloll,  7 
persons ;  or  led  to  indecent  evidence  ;  Moore,  P.  C.  289,  8  Eng.  L.  &  Eq.  89. 
or  were  contrary  to  public  policy  ;  or  {k)  Wagers  as  to  the  mode  of  play- 
tended  to  immorality,  or  to  a  breach  of  ing,  or  the  result  of  any  illegal  game, 
some  law.  Lord  CampMl,  in  Thack-  as  boxing,  wrestling,  cockflghting,  &c., 
oorseydass  v.  DhondmuU,  6  Moore,  are  void  at  common  law.  Bh)wn  0. 
P.  C.  800 ;  Doolubdass  v.  Ramloll,  7  Leeson,  2  H.  Bl.  48 ;  Egerton  v.  Furse> 
Moore,  P.  C.  289,  8  Eng.  L.  ft  Eq.  89.  man,  1  C.  &  P.  618;  Kennedv  p.  Gad, 
And  a  few  early  decisions  in  America  8  C  &  P.  876 ;  Squires  v.  Whisken,  8 
inclined  the  same  way.  Bunn  v.  Uiker,  Camp.  140 ;  Hunt  0.  Bell,  1  Bing.  1 ; 
4  Johns.  426;  Morgan  v.  Richards,  1  McKeonv.  Caherty,!  Hall,  300;  Hiuket 
Browne,  Pa.  171;  Hasket  r.  Wootan,  r.  Wootan,  I  Nott  &  McO  180;  Atcbi* 
1  Notc&  McC.  1^;  Shepherd  v.  Saw-  son  v.  Gee,  4  McCord,  211.  Money 
ycr,  2  Murphy,  26 ;  Grant  v.  Hamilton,  lent  for  the  purpree  of  betting  cannot 
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sball  not  refer  to  another's  person  or  property,  (l)  so  as  to 
make  him  infamous,  or  to  be  libellous  or  indecent,  or  to> 
injure  his  property,  or  to  tend  to  break  the  peace.  It  cannot 
be  believed,  in  tiiese  days,  that  wagers  would  be  anywhere 
upheld,  against  which  these  objections  could  be  fairly  urged; 
and  ypon  some  of  these  points  the  authorities  are  quite 
clear,  {ni)  We  have  already  considered  some  of  the  rules 
applicable  to  the  subject  of  stakeholders  and  wagers,  in  a 
previous  section  of  this  chapter,  (mm) 

•6.    Of  the  Sukbat  Law.  •  76T 

In  Great  Britain  and  in  this  country,  a  view  prevails  con- 
cerning the  obligation  and  sanctity  of  Sunday  as  the  Sabbath, 
which  differs  somewhat  from  that  which  is  generally  adopted 
elsewhere  in  Christendom,  (n)     One  or  two  laws  were  passed 

be  racoTered  by  the  lender  of  the  boiv  Allen  v.  Hearn,  1  T.  R.  66 ;  M'AUitter 

n>wer.    Peck  v.  Brig^,  8  T>enio«  107 ;  v.  Hoffman,  16  S.  &  R.  147 ;  Smyth  v, 

Ruckman   u.  Bryan,  id.  840.    And  a  M'Mastera,  2  Browne,  Pa.  182;  Bunn 

note  given  for  a  gaming  debt  is  void,  r.  Riker,  4  Johns.  426 ;  Lansing  v.  Lan- 

even  in  the  handa  of  an  inmxsent  in>  sing,  8  Johns.  454;  Vischer  v.  Tates, 

donee  for  value.    Unger  v.  Boas,  18  11  Johns.  28;  Tates  v.  Foot,  12  Johns. 

Penn.  St.  601.  1;  Rust  tr.  Gott,  9  Cowen.  169;  Stod- 

(i)  Such  wagers  were  always  void  dard  v.  Martin,  1  R.  I.  1;  Denniston 
at  common  law.  De  Costa  p.  Jone»,,  v.  Cook,  12  Johns.  876 ;  Brush  v.  Keeler, 
€owp.  729,  a  wager  as  to  the  sex  of  a  6  Wend.  250;  Lloyd  v.  Leiseniing,  7 
third  person ;  Phillips  v.  Ives,  1  Rawle,  Watts,  295 ;  Wagonseller  v.  Snyder,  7 
87,  a  wager  that  Napoleon  Bonaparte  Watts,  848 ;  Wroth  v.  Johnson,  4  Harris 
would  be  removed  from  the  Island  of  &  McH.  284;  Laval  o.  Myers,  1  Bailey, 
St.  IFIelena  before  a  certain  time ;  Ditch-  486 ;  David  v.  Ransom,  1  Greene,  888 ; 
bum  r.  Goldsmith,  4  Camp.  152,  a  wager  Davis  p.  Holbrook.  1  I^.  An.  176; 
that  an  unmarried  woman  would,  have  Tarlton  i^.  Baker,  18  Vt.  9 ;  Common* 
a  child  by  a  certain  day ;  Hartley  o.  wealth  v,  Pash»  9  Dana,  31 ;  Machir  v. 
Rice,  10  Kast,  22,  a  wager  that  a  cer-  Moore,  2  Gratt,  257 ;  Foreman  v.  Hard- 
tain  person  would  not  many  within  a  wick,  10  Ala  316 ;  Wheeler  o.  Spencer, 
certam  number  of  years;  Gilbert  v.  15  Conn.  28;  Russell  v.  Pyland,  2 
Sykes,  16  East,  150,  a  wager  on  the  Humph.  131 ;  Porter  v.  Sawver,  1 
duration  of  the  life  of  Napoleon  Bona^  Harring.  (Del.)  517 ;  Gardner  v.  Nolen,  8 
parte,  at  a  time  when  his  probable  id.  420;  Hickerson  v.  Benson,  8  Mo.  8. 
assassination  was  the  subject  of  spec-  (mm)  ilnte,  p.  626. 
vlation ;  Evans  v.  Jones,  5  M.  &  W.  77,  (n)  By  the  common  law  no  judicial 
a  wager  that  a  certain  prisoner  would  act  could  be  done  on  Sunday.  Swan 
be  acquitted  on  trial  of  a  criminal  v.  Broome,  1  W.  BI.  496,  526,  8  Burr, 
charge.  Some  of  these  cases  may  have  1595;  Baxter  tf.  The  People,  8  Gllman, 
alsoproceeded  upon  the  ground  of />u6/ic  868;  Shaw  r.  M'Combs,  2  Bay,  232; 
polioft  and  as  having  an  injurious  tend^  True  v,  Plumley,  86  Me.  466 ;  Hiller  v. 
ency  in  respect  to  piMie  rights,  English,  4  Strobh.  486 ;  Davis  v.  Fish, 

(m)  Wagers  upon  the  result  of  an  I  Greene,  Iowa,  406.    And  in  Story  v. 

•lection  have  always  been  considered  Elliott,  8  Cowen,  27,  it  was  held,  that 

as  void,  on  both  sides  of  the  Atlantic,  ao  award  made  and  publislied  on  Sun* 

as  being  contrary  to  sound  policy,  and  day  was  Toid,  an  award  being  a  judicial 

tenduBg  to  impair  the  puritv  of  elec-  act.    But  see  Sargent  v.  Butts,  21  Vt 

I.    Ball  9.  QUbert,  12  Mat.  897;  09.    But  as  to  the  making  of  contracti 
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before  England  became  Protestant;  but  the  statute  of  29 
Charles  II.  o.  7,  §  1,  is  the  principal  English  statute,  (o) 
Many  cases,  involving  many  different  questions,  have  arisen 
under  this  statute.  But  most  of  them  turn  upon  a  peculiarity 
in  its  phraseology  which  is  not  generally  copied  in  this 
country.  This  statute  enacts  that  no  person  shall  do  any 
wordly  labor,  &c.,  upon  the  Lord's  day,  **  of  their  ordinary 
caUings.^^  Hence  any  man  may  do  any  thing,  buy,  or  sell, 
or  work  in  any  way,  on  any  part  of  Sunday,  if  not  in  his 
ordinary  calling,  without  prohibition  from  this  statute.  Some 
nice  distinctions    have  been  made   under  this  clause,  (p) 

and  all  other  acts  not  of  a  judicial  as  to  say  that  ererj  contract  made  on 

nature,  the  common  law  made  no  dis-  a  Sundaif  shall  be  roid,  although,  under 

tinction  between  Sunday  and  any  other  tiiese  penal  statutes,  if  any  man  in  the 

day.     Rex  v.  Brotherton.  Stra.  702;  exercise  of  his  ordinary  calling  should 

Mackally's  case,  9  Rep.  66  b,  Cro.  Jac  make  a  contract  on  Sundatf^  that  con- 

280 ;  Waite  v.  The  Hundred  of  Stoke,  tract  would  be  Toid."    The  next  case 

Cro.  Jac.  496 ;  Drury  v.  Defontaine,  1  was  Bloxsome  v.  Williams,  8  B.  ft  C. 

Taunt.  181 ;  Story  v.  £Uiot,  8  Clowen,  282,  which  was  an  action  for  a  breach 

27 ;  Kepner  v.  Keefer,  6  Watts,  281 ;  of  warranty  on  the  sale  of  a  horse,  the 

Johnson  v.  Day,  17  Pick.  106;  Bloom  sale    having    been  made  on    Suidajf. 

V.  Kicliards.  2  Ohio  St.  887.  Tiiere,  fiay7«y,  J.,  said :  "  In  Drury  v. 

{o\  The  first  statute  on  the  subject  in  Defontaine,  it  was  held,  that  the  vendor 

England  was  27  H.  VI.  c.  6.    This  was  of  a  horse,  who  made  a  contract  of  sale 

followed  by  1  Jac.  I.  c.  22,  §  28 ;  I  Car.  L  on  a  Sunday,  but  not  in  the  exercise  of 

c.  1 ;  8  Car.  I.  c.  1 ;  29  Car.  II.  c.  7.  his  ordinary  calling,  might  recover  the 

See  Banks  v.  Werts,  18  Indiana,  208,  price.    I  entirely  concur  in  that  deci- 

and  Amer.  Law  Mag.  May,  1860,  p.  sion,    but    I   entertain   some   doubts 

423,  for  valuable  remarks  on  the  Sun-  whether  the  statute  applies  at  all  to  a 

day  laws.  bargain  of  this'  description.    I  incline 

{p)  The  language  of  the  statute  of  to  think  that  it  applies  to  manual  labor 
29  Car.  11.  c  7,  §  1,  is,  "that  no  trades-  and  other  work  visibly  laborious,  and 
man,  artificer,  workman,  laborer,  or  the  keeping  of  open  shops.  But  I  do 
other  person  whatsoever,  shall  do  or  not  mean  to  pronounce  any  decision 
exercise  any  worldly  labor,  business,  upon  that  point."  The  case  finally 
or  work  of  their  ordinary  callings,  upon  went  off  on  other  grounds.  The  next 
the  Lord's  day,  or  any  part  tliereof  important  case  was  Fennell  v.  Ridler,  5 
(works  of  necessity  and  charity  only  B.  ft  C.  406.  It  was  there  held,  that  a 
excepted);"  and  *'that  no  person  or  horse-dealer  cannot  maintain  an  action 
persons  whatsoever  shall  publicly  cry,  upon  a  contract  for  the  sale  and  war- 
show  forth,  or  expose  to  sale,  any  wares,  ranty  of  a  horse  made  by  him  upon  a 
merchandises,  fruit,  herbs,  goods,  or  Sunaaif,  BayUjf,  J.,  in  delivering  the 
chattels  whatsoever,  upon  the  Lord's  opinion  of  the  court,  after  adverting  to 
day  or  any  part  thereof."  The  first  the  language  of  the  statute,  said :  **  The 
important  case  in  England,  putting  a  interposition  of  the  word  'business' 
construction  upon  these  provisions,  was  between  the  words  'labor  and  work' 
Drury  v.  Defontaine,  1  Taunt.  181.  It  might  justify  a  question,  whether  it 
was  there  determined,  that  a  sale  of  included  every  description  of  the  busi- 
goods  made  on  Sunday,  which  is  not  ness  of  a  man's  ordinary  calling,  or 
made  in  the  ordinary  calling  of  the  whether  it  was  not  confined  to  such  as 
vendor,  or  his  agent,  is  not  void  by  the  was  manual  and  calculated  to  meet  the 
•tat.  29  Car.  II.  c.  7,  so  as  to  disable  public  eye  There  is  nothing,  however, 
the  vendor  from  recovering  the  price,  in  the  act  to  show  that  it  was  passed 
And  Mam  field,  C.  J.,  said :  **  We  cannot  exclusively  for  promoting  public  de- 
ditcover  that  the  Uw  has  gone  so  far  oency,  and  not  for  regulating  private 
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In  this  country  Sunday  laws,  *  or  **  laws  for  the  better  *  758 
observance  of  the  Lord's  day,"  as  they  were  generally 
called,  were  passed  in  most  of  the  colonies,  and  *  are  *  759 
now  in  force  in  most  of  the  States ;  but  the  prevailing 
distinction  is  between  **  works  of  necessity  and  mercy,"  op 
*^  necessity  and  charity,"  which  are  permitted,  and  all  others 
which  are  prohibited,  (j) 

conduct;  and  though  I  expressed  a  proTisions,  vnder  the  wmtls,  "trades- 
doubt  upon  this  point  in  Blozsome  v.  man,  artificer,  workman,  laborer,  or 
Williams,  I  am  satiitfled,  upon  further  other  person  whatsoeTer/'  In  Sandi- 
consideration,  that  it  would  be  a  narrow  man  v.  Breach,  7  B.  &  C.  96,  it  was 
construction  of  the  act,  and  a  construe-  heid,  that  drivers  and  proprietors  of 
tion  contrary  to  its  spirit,  to  give  it  such  stage-coaches  were  not  included;  and 
a  restriction.  Labor  may  be  private,  therefore,  that  a  contract  to  carry  a 
and  not  meet  the  public  eye,  and  so  not  passenger  on  a  stage-coach  on  Stmdag 
oflend  against  public  decency ;  but  it  was  valid.  Lord  Tenterden  said :  *'  It 
is  equally  labor,  and  equally  interferes  was  contended,  that  tmder  the  words 
with  a  man's  religious  duties.  The  'other  person  or  persons'  the  driyera 
same  may  be  said  of  business  or  of  of  stage-coaches  are  included.  But 
work.  Each  may  be  public  and  meet  where  general  words  follow  particular 
the  public  eye ;  each  may  be  private  ones,  the  rule  is  to  construe  them^  at 
and  concealed.  There  is  nothing,  there-  applicable  to  persons  ejiudem  generU." 
fore,  in  the  position  of  the  wonl '  busi-  And  see,  to  the  same  effect.  Hex  v.  In- 
ness  *  between  those  of  *  labor  and  work,'  habitants  of  Whitnash,  7  B.  ft  C.  696. 
which  in  our  judgment  can  justify  us  In  Peate  t^.  Dicken,  1  Cromp.  M.  ft  R. 
in  giving  to  it  any  thing  but  its  ordinary  422,  the  court  were  inclined  to  hold, 
meaning ;  and  it  seems  to  us  that  every  that  an  attorney  was  not  a  person  in 
species  of  labor,  business,  or  work,  eluded  within  the  above  words,  bat  the 
whether  public  or  private,  in  Uie  ordi-  point  was  not  decided, 
nary  calluig  of  a  tradesman,  artificer,  {q)  In  Massachusetts,  Maine,  and 
workman,  laborer,  or  other  person,  is  Michigan,  the  words  of  the  statute  are, 
within  the  prohibition  of  this  statute."  that  "  no  person  shall  do  any  manner 
In  Smith  v.  Sparrow,  4  Bing.  84,  Parke,  of  labor,  business,  or  work,  except  onij 
J.,  disapproved  of  the  decision  of  Druiy  works  of  necessity  and  charity,  on  the 
tf.  Defontaine,  and  said:  *'I  think  the  Lord's  day."  In  New  Hampshire,  "No 
construction  put  upon  the  statute,  in  person  shall  do  any  labor,  business,  or 
that  case,  too  narrow.  The  expression  work,  of  his  secular  calling,  works  ol 
*an^  worldly  labor*  cannot  be  confined  necessity  and  mercy  only  excepted,  oo 
to  a  man's  ordinary  calling,  but  applies  the  Lord's  day."  In  Vermont,  *'  No 
to  any  business  he  may*  carry  on,  person  shall  exercise  any  secular  labor, 
whether  in  his  ordinary  calling  or  not."  business  or  employment,  except  such 
But  no  such  opinion  was  expressed  by  only  as  works  of  necessity  and  charity, 
anpr  other  member  of  the  court,  and  on  the  Lord's  day."  In  Connecticut, 
this  construction  was  entirely  rejected  **  No  person  shall  do  any  secular  busi* 
by  the  Court  of  King's  Bench,  in  Rex  ness,  work,  or  labor,  works  of  necessity 
V.  The  Inhabitants  of  Whitnash,  7  B.  and  mercy  excepted,  nor  keep  open  any 
ft  C.  696,  where  it  was  hddf  that  the  shop,  warehouse,  or  workhouse,  not 
statute  only  ])rohibits  labor,  business,  expose  to  sale  any  goods,  wares,  or 
or  work  done  in  the  course  of  a  man's  merchandise,  or  any  othei  property  on 
ordinary  calling;  and  therefore  that  a  the  Lord's  day."  hi  Pennsylvania, 
contract  of  hiring,  made  on  a  Sunday  "  No  person  shall  do  or  perform  any 
between  a  farmer  and  a  laborer,  for  a  worldly  employment  or  business  w  hat- 
year,  was  valid.  And  see,  to  the  same  soever  on  the  Lord's  day,  commonly 
effect,  Scarfe  v.  Morgan,  4  M.  ft  W.  called  Sunday,  works  of  necessity  and 
270;  Wolton  v.  Gavin,  16  Q.  B.  48;  charity  only  excepted."  In  Alabama, 
Begbie  v,  I^vi,  1  Cromp.  ft  J.  180.  "  No  worldly  business  or  employnnent. 
There  has  been  some  question  as  to  ordinary  or  servile  work,  works  of  no- 
what;)enofis  are  embraced  in  the  aboTO  oessity  or  charity  excepted,  shall  be 
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*  760       ♦  There  ai»e  but  few  reported  cases  which  illustrate 
this  distifictiou ;  (r)  but  some  have  occurred  in  prao- 

uone,  perfoimed,  or  practised,  by  any  And  aee  Naaon  v,  Dintmore,  34  Me. 
person  or  persons,  on  the  first  day  of  891 ;  State  v.  Suheer,  88  Me.  589.  In 
the  week,  commonly  called  Sunday."  Alien  v.  Deming,  14  N.  H.  188,  it  waa 
In  Kentucky,  "No  work  or  business  A«/(/,  that  the  execution  and  delivery  of 
shall  be  done  or  performed  on  the  Sab-  a  promissory  note  on  Sunday,  is  "  busi- 
bath  day,  unless  the  ordinary  house-  ness  "  of  a  person's  "  secular  calling," 
hold  offices  of  daily  necessity,  or  other  and  as  such  is  prohibited  by  the  stat- 
work  of  necessity  or  charity."  Under  ute ;  and  the  note  is  void.  The  same 
all  the  above  statutes,  it  is  now  quite  rule  is  well  established  in  Vermont, 
well  settled,  that  all  contracts  of  every  See  Lyon  v.  Strong,  6  Vt.  219 ;  Love- 
description,  entered  into  on  Sunday,  joy  v.  Wiiipple,  18  Vt.  S79 ;  Adams  p. 
and  not  within  the  exceptions,  are  un-  Gay,  19  Vt.  868.  In  Pattee  v,  Qreely, 
lawful  and  void.  Thus,  in  Towle  v,  18  Met.  284,  it  was  held,  that  an  action 
Larrabee.  26  Me.  464,  it  was  held,  that  could  not  be  maintained  on  a  bond 
a  promissory  note,  made  on  the  Lord's  which  was  executed,  neither  fh>m  ne- 
day,  and  given  and  received  as  the  con-  cessity  nor  charity,  on  the  Lord's  day. 
aideration  for  articles  purchased  on  And  Shaw,  C.  J.,  said:  "The  state- 
that  day,  is  void.  And  in  Hilton  v.  nient  of  facts  admits  that  tliere  la 
Houghton,  85  Me.  148,  it  is  said  to  be  nothing  to  show  that  the  execution  of 
a  violation  of  the  statute  to  sign  and  tliis  bond  was  a  work  of  necessity  or 
deliver  a  promissory  note  on  the  Lonl's  charity.  Was  its  execution  '  any  man* 
day ;  ana  a  note  so  signed  and  de-  ner  of  labor,  business,  or  work,'  within 
livered  is    therefore,  of   no  validity,  the  meaning  of  the  statute  1    Certainly 

(r)  In  Flagg  v,  Millbury,  4  Cush.  should  contract  with  his  debtor  on  Snn- 
246,  it  was  held  to  be  a  work  of  neces-  day,  such  contract  is  net  void,  but 
sity  and  charity  to  repair  a  detect  in  a  comes  witiiin  the  saving  of  the  statute ; 
highway,  which  endangers  the  public  and  it  is  tlie  province  of  tlie  jury  to 
safety.  And  Wilde,  J.,  said :  "  By  the  determine  whether,  under  all  the  proof, 
word  *  necessity '  in  the  exception,  we  it  was  justified  by  the  necessity  of  the 
are  not  to  understand  a  physical  and  case."  In  Logan  o.  Mathews,  6  Penn. 
absolute  necessity ;  but  a  moral  fitness  St.  417,  it  was  held,  t\\»t  **  the  hire  of 
and  propriety  of  the  work  and  labor  a  carriage  on  a  Sunday,  by  a  son,  to 
done,  under  the  circumstances  of  any  visit  his  father,  creates  a  legal  con- 
particular  case,  may  well  be  deemed  tract,"  there  being  no  evidence  to  show 
necessity  within  the  statute ;  and  so  it  that  the  journey  waa  a  trip  or  excursion 
was  decided,  in  the  construction  of  a  of  pleasure.  But  in  Johnston  v.  The 
similar  exception,  in  the  prohibition  Commonwealth,  22  Penn.  St.  102,  it 
against  travelling  on  the  Lord's  day,  was  held,  that  driving  an  omnibus,  as  a 
in  the  statute  of  1791,  c.  68, }  2.  Com-  public  conveyanoet  daily,  and  every 
monwealth  v.  Knox,  6  Mass.  76 ;  Pearce  day,  is  wofldly  employment,  and  not  a 
V.  Atwood,  18  Mass.  864.  Now,  when  work  of  charity  or  necessity,  within  the 
a  defect  in  the  highway  is  discovered  meaning  of  the  act  of  1794,  and  there- 
on the  Lord's  day,  which  may  endanger  fore  not  lawful  on  Sunday.  And  in 
the  limbs  and  the  lives  of  tmveilers,  it  Phillips  v,  InneS)  4  Clark  &  F.  284,  it 
is  not  only  morally  fit  and  proper  thai  was  held  by  the  House  of  Ix>rds,  in 
H  should  be  immediately  repaired,  but  England,  that  an  apprentice  to  a  barber 
it  is  the  imperative  duty  of  the  town  oould  not  be  lawfully  required  to  attend 
which  is  bound  to  keep  the  highway  in  his  master's  shop  on  Sundays  for  the 
tepair,  to  cause  it  so  to  be  dune,  or  to  purpose  of  shaving  the  customers,  tliat 
adopt  means  to  guard  against  the  dan-  not  being  work  of  necessity  or  mercy 

Gr,  until  it  cat  be  done ;  and  work  and  or    charity.      Lord    CoUmham    said : 

M)r  for  thik  piu^pose  is  no  violation  of  "This  work  is  not  a  work  of  necessity, 

the   law    or  of  religious  duly."     In  nor  is  it  a  work  of  mercy ;  it  is  one  of 

Hooper  r.  Edwards,  18  Ala.  280;  it  was  mere  convenience."    In  Ulary  v.  The 

hthi,  that  if  the  exigency  of  a  case  be  Washington,  Crabbe,  204,  it  was  hM^ 

such  as  to  render  it  necessary  that  a  that  a  seaman  was  bound  to  work  <m 

ottditor,  in  order  to  save  his  debt,  or  Sunday,  the  nature  of  the  servioe  ro> 

procure   indemnity    against    liabilitjr,  qairingit. 
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tice,  from  which  we  *  should  infer  gome  change  of  sen-  *  761 
timent  on  this  Bubject.     Formerly  there  were  many 

It  was.  The  legislature  inteDded  to  ing  or  working  on  the  first  daj  of  the 
prbhibit  secular  business  on  the  Lord's  week,  called  Sunday,  excepting  works 
day ,  and  did  not  confine  the  prohibition  of  necessity  or  charity ; "  and  ' '  no  per- 
to  manual  labor,  but  extended  it  to  the  son  shall  expose  to  sale  any  wares, 
making  of  bargains,  and  all  kinds  of  merchandise,  fruit,  herbs,  goods,  or 
trafficking."  The  ease  of  Geer  v.  Hut-  chattels,  on  Sunday,  except  meats, 
nam,  10  Mass.  812,  was,  for  a  long  time,  milk,  and  fish,- which  may  be  sold  at 
sappoiied  to  have  established  a  difi^rent  any  time  before  nine  of  the  clock  in 
rule  in  Massachusetts.  But  it  may  the  morning."  Under  tliese  pro viBionti 
'now  be  considered  as  oyerrnled,  so  far  it  is  held,  first,  that  any  contract whijh 
as  it  is  inconsistent  with  Paltee  v.  has  for  its  consideration  the  doing  of 
Greely,  ntpra.  The  same  rule  has  ordinary  work  or  labor  on  Sunday,  ia 
been  established  in  Connecticut  from  void;  second,  that  any  contract  whicii 
an  early  day.  Wieht  r.  Geer,  1  Root,  involves  the  exposing  to  sale  of  any 
474 ;  Northrup  v.  Foot,  14  Wend.  248.  wares,  &c.,  on  Sunday,  is  void.  Thus, 
And  in  Pennsylvania.  Morgan  v.  m  Watts  v.  Van  Ness,  1  Hill,  76,  it  was 
Richards,  1  Browne,  Pa.  171 ;  Kepner  held,  that  a  contract  to  perform  labor 
V.  Keefer,  6  Watts,  231 ;  Fox  v.  Mensch,  on  Sunday  as  an  •attorney's  clerk,  was 
8  Watts  &  S.  444 ;  Commonwealth  v.  void,  and  no  compensation  could  be  re- 
Kendig,  2  Penn.  St.  448 ;  Berrill  v.  covered.  And  see  Palmer  v.  The  City 
Smith,  2  Miles,  402;  Johnston  v.  The  of  New  York,  2  Sandf.  818.  So,  m 
(Commonwealth,  22  Penn.  St.  102.  The  Smith  r.  Wilcox,  19  Barb.  581,  it  was 
'Same  role  is  estabiislied  in  Alabama.  A^/cf,  that  a  contract  to  publish  an  ad- 
O'Donnell  v.  Sweeney,  6  Ala.  467 ;  vertisement  in  a  newspaper  issued  on 
Shippey  v.  Eastwood,  9  Ala.  198 ;  Dod-  Sunday,  was  unlawful  and  void,  as  in- 
son  V.  Harris,  10  Ala.  666 ;  Butler  v.  volving  a  violation  of  both  the  above 
Lee,  11  Ala.  886;  Saltmarsh  v.  Tut-  provisions.  The  judgment  in  this  case 
hill,  18  Ala.  890 ;  Raiuey  v.  Capps,  22  was  affirmed  by  the  Court  of  Appeals, 
Ala.  288.  And.  it  seems,  in  Michigan.  24  N.  Y.  ( 10  Smith)  858,  in  an  elaborate 
Adams  v,  Hamell,  2  Doug.  78.  In  opinion,  all  the  judges  concurring. 
Kentucky,  the  rule  is  less  certain.  In  But  contracts  which  are  not  Ua)>le  to 
Ray  V.  Catlett,  12  B.  Mon.  582,  ifar-  either  of  these  objections,  may  be  made 
Bhoul,  J.,  said :  "  We  are  not  prepared  on  Sunday  as  well  as  any  other  day. 
-  to  decide  that  the  mere  execution  and  Thus,  in  Bovnten  p.  Page,  18  Wend, 
delivery  of  a  note,  or  its  mere  accept-  426,  it  was  held,  that  the  prohibitioa 
ance  on  Sunday,  is  laboring  in  any  against  erponng  to  tale,  on  Sunday,  any 
trade  or  calling ;  unless  it  be  a  part  of  goods,  chattels,  &c.,  extends  only  to 
some  other  transaction  done  also  on  the  vublie  expogure  of  commodities  to  »aU 
Sunday,  which  may  be  regarded  as  in  tne  streets  or  stores,  fhups,  ware- 
labor  in  some  trade  or  calling.  And  if  houses,  or  market-places,  and  has  no 
the  mere  execution  and  delivery  of  a  reference  to  mere  private  contracts,  made 
note  could  be  deemed  such«labor,  we  without  violating,  or  tending  to  pro- 
are  satisfied  that  its  mere  acceptance  duce  a  violation,  of  the  public  order 
could  not,  and  the  person  accepting  it  and  solemnity  of  the  tlay ;  and,  there- 
would  not  be  involved  in  any  conse-  fore,  that  a  private  transfbr  of  personal 
quence  of  a  breach  of  the  law  by  the  property  made  on  Sunday  was  valid, 
other,  unless  he  knew  that  the  note  In  Ohio,  the  statute  provides,  '^that  if 
had  been  made  as  well  as  delivered  on  any  person  shall  be  found,  on  the  first 
Sunday."  But  in  Slade  v.  Arnold,  14  day  of  the  week,  commonly  called 
•  B.  Mon.  287,  it  was  heid,  that  all  con-  Sunday,  at  oommon  labor,  works  of  ne- 
tracts,  having  for  their  consideration,  oesstty  and  charity  only  excepted,  he 
or  any  part  of  it,  the  performance  of  shall  be  fined  in  a  sum  not  exceeding 
any  work  or  labor  on  Sunday,  were  ^ve  dollars,  nor  less  than  one  dollar.^ 
void.  And  in  Murphy  v.  Simpson,  14  In  the  case  of  the  City  of  Cincinnati  v. 
B.  Mon.  419,  it  was  held,  that  an  ez-  Rice.  15  Ohio,  226,  it  was  held,  that  the 
change  of  horses  on  Sunday  was- a  prohibition  of  "common  labor"  in  the 
violation  of  the  statute,  and  void,  in  above  statute,  embraces  the  business 
New  York,  the  statute  provides,  that  of  '*  trading,  bartering,  aelling,  or  buy* 
there  **  shall  not  be  any  servile  labor-  tegany  goods,  wares,  or  merchandiie.'' 
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instances  of  persons  punished  for  baking  provisions,  or  slaugh- 
tering animals,  even  in  hot  weather,  on  Sunday;  but  we  have 
heard  of  nothing  of  the  kind  of  late. 

Another  question  has  been  before  the  courts,  and  though 
not  reported,  we  should  think  it  admitted  of  a  definite  an- 
swer. Are  there  certain  things,  of  themselves,  works  of 
necessity  or  mercy  ?  We  should  say,  few  or  none ;  funerals 
would  be,  or  baptisms,  or  other  religious  services  as  appro- 
priate to  the  day.  But  making  a  will,  for  example,  would 
be  so,  only  when  the  particular  circumstances  of  the  case 
made  it  so.  («)  And  some  question  has  arisen,  whether  the 
celebration  of  marriage  on  Sunday  be  a  violation  of  law. 
It  is  the  rule  in  this  country,  that  marriage  is  a  civil  con- 
tract. But  it  is  generally  believed  that  it  may  be  lawfully 
entered  into  on  Sunday;  either  because  the  frequency  of 
the  thing  has  in  some  measure  protected  it  by  a  usage,  and 
the  consequences  of  an  opposite  view  would  be  disastrous, 
or  because  the  contract  of  marriage  is  in  the  nature  of  a  con- 
tinuing  contract,  and  may  be  regarded  as  made  every  sue- 
ceeding  day  as  long  as  the  parties  cohabit.  But,  regarded 
as  a  question  of  strict  law,  it  might  be  found  not  without 
its  difficulties.  (^) 

In  Bloom  v.  Richards,  2  Ohio  St.  887,  Miller  v,  Ljnch,  88  MiM.  844.    Moore 

OTerruUng  Sellers  v.  Dugan,  18  Ohio,  v.  Mardock,  *M  Cal.  614,  koids,  that  the 

489,  it  wae  held,  that  a  contract  entered  law  of  that  State  does  not  make  a  sale 

into  on  Sunday,  for  the  sale  of  land,  on  Sunday  Toid.    Contra,  Pike  v.  King, 

was  valid.    But  the  court  said :  "  It  is  16  Iowa,  49 ;  Flnley  v.  Quirk,  9  Minn, 

not  to  be  understood  that,  because  a  194. 

Sunday  contract  may  be  valid,  there-        (s)  Held^  not  to  violate  the  law,  in 

fore  business  maybe  transacted  upon  Bennettt;.  Brooks,  9  Allen,  118;  Beiten- 

that  as  upon  other  days;  as,  for  in-  man's  Appeal,  66  Penn.  St   188.    It 

stance,  that  a  merchant  may  lawfully  was  held  in  Maine,  that  a  contract  for 

keep  open  store  for  the  disposition  of  the  hire  of  a  horse  and  carriage  on 

his  goods  on  the  Sabbath.    To  wait  Sunday,  was  not  made  legal  by  proof 

upon  his  customers,  and  receive  and  that  it  was  for  the  pur|XMe  of  carrying 

sell  his  wares,  is  the  common  Ubor  of  home  one  who  had  attended  a  religious 

a  merchant ;  and  there  is  a  broad  dis-  meeting.    Tillock   v.  Webb,  66    Me. 

tinction  between  pursuing  this  avoca-  100.    And  in  Indiana,  the  delivery  of 

tion,  and  the  case  of  a  single  sale  out  flour  on  a  steamboat  on  Sunday,  to 

of  the  ordinary  course  of  business."  avoid  delay  from  the  closing  of  navi> 

And  see  Swisher  v.  Williams,  Wright,  gation,  was  illegal.    Pate  c^.  Wrigh^ 

764.    In  Indiana,  however,  where  the  80  Ind.  476.    See  ante,  note  (/>). 
statute  is  precisely  like  that  in  Ohio,        (<)  In  re  Gangwere's  Estate,  14  Fenn. 

it  is  heid,  that  all  contracts  made  on  St.  417,  it  was  admitted,  that  a  mar- 

Sundav  are  void.    Link  v.  Clem  mens,  riage  celebrated  on  Sunday  was  valid ; 

7  Blackf.  479 ;  Reynolds  v.  Stevenson,  but  upon  the  question,  whether  a  mar- 

4  Ind.  619.    See  also  Pope  v.  Linn,  60  riage  settlement,  executed  at  the  same 

Me.  88,  as  to  note  nutde  on  Sunday,  time,  was  valid,  the  court  were  equally 
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*  It  seems  now  to  be  conceded,  that  a  contract  which  *  762 
is  made  in  violation  of  the  express  provisions  of  the 
Lord's  day  acts,  is  void,  like  any  other  illegal  and  prohibited 
contract,  (u)  For  many  years  the  rule  prevailed  in  Massa- 
chusetts, that  while  the  acting  party,  as  the  maker  of  a 
promissory  note  for  example,  was  liable  to  punishment,  the 
note  itself  was  valid.  A  recent  decision,  however,  has  put 
the  law  in  that  State  in  harmony  with  the  generally  prevail- 
ing view,  (v)  Where  a  schedule  of  property  was  to  be 
annexed  to  an  assignment  for  the  benefit  of  creditors,  by  the 
terms  of  the  assignment,  and  was  so  annexed  on  Sunday,  it 
was  held  in  Massachusetts  valid  as  against  a  subsequent 
attaching  creditor.  (t£^)  It  may  be  doubted  whether  such 
would  be  the  doctrine  of  this  court,  since  the  case  above 
referred  to  of  Pattee  v.  Greely.  In  Michigan,  a  note  made 
on  Sunday,  but  falsely  dated  on  Monday  to  avoid  the  defence 
of  illegality,  was  held  valid  in  the  hands  of  an  innocent 
holder  for  value,  (ww) 

A  deed  made  on  Sunday  is  void;  but  as  it  takes  effect 
from  delivery,  although  it  be  signed  and  acknowledged  on 
Sunday,  if  delivered  on  Monday,  it  has  been  held  good,  (wx) 
One  procuring  an  indorsement  to  himself  on  Sunday,  can- 
not sue  on  the  note,  (wy^ 

If  one  is  requested  to  render  a  service  by  a  letter  written 
and  delivered  on  Sunday,  and  afterwards  renders  it,  it  is 
held  that  he  can  recover  therefor,  if  he  did  not  accept  the 
offer  and  so  enter  into  the  contract  on  Sunday,  (wz')  It  is 
also  held  that  a  part-payment  made  and  received  on  Sunday 
will  not  take  a  debt  out  of  the  statute  of  limitations,  (wd) 

divided,  and  gave  no  opinion.    In  Coni-  son  v.  French,  12  Met  24 ;  Oregg  v. 

monwealth  v.  Nesbit,  84  Penn.  St  898,  Wyman,  4  CuBh.  822 ;  Hazard  v.  Day 

the  court  declared  it  to  be  no  violation  14  Allen,  487. 

of  the  Sundaj  atatute  for  a  servant  to        (v)  Pattee  v,  Greely,  18   Met  2S4. 

drive  hie  maater'a  family  to  church  on  And  see  supra,  note  (9). 

that  day.  (w)  Clapp  it.  Smith,  16  Pick.  247. 

(«)  It  is  to  be  observed,  that  neither       (ww)  Vinton  p.  Peck.  14  Mich.  287 
the  English  statute,  nor  those  of  this        {wx)  Love   v.   Wells,  25  Ind.  608; 

country,  expressly  declare    that  con-  Beitenman's  Appeal,  66  Penn.  St  188 ; 

tracts  made  on  Sunday  shall  be  void.  Flanagan  r.  Meyer,  41  Ala.  182. 
But  the  principle  is  well  settled,  and        (try)  Benson  v.  Drake,  66  Me.  665. 
of  general  application,  that  all  contracts        Iwz)  Tuckennan  v.  Hlnkley,  9  Allen, 

ma[de  in  violation  of  a  statute  are  void.  452. 
Lyon  V,  Armstrong,  6  Vt  219;  Robe-       (10a)  Dennis  v.  Sherman,  81  Qa.  607. 
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An  agreement  of  sale  made  on  Sunday,  the  articles  to  be 
weighed  and  delivered  on  Monday,  being  carried  into  effect, 
the  seller  cannot  recover  on  the  contract,  for  that  is  void,  but 
may  on  a  quantum  valebant,  (wh)  A  note  dated  on  Sunday, 
and  then  to  take  effect,  is  not  a  violation  of  the  Sunday  law 
if  it  were  made  and  given  on  a  previous  day.  (wc} 

A  more  difficult  question  has  arisen,  which  cannot  be  pos- 
itively answered  on  authority.  It  may  be  stated  thus :  If  A 
makes- a  bargain  with  B,  prohibited  by  the  Sunday  law,  and 
therefore  void,  and  B,  by  means  which  this  bargain  gives 
him,  and  by  an  abuse  of  the  bargain  on  his  part,  commits  a 
wrong  against  A,  is  A  barred  by  his  illegal  conduct  from 
gettii^  redress  for  the  wrong  ?  Thus,  if  A  lets  a  horse  to  B 
on  Sunday,  to  go  from  C  to  D,  and  nowhere  else,  it  is  certain 
that  A  cannot  recover  for  the  hire  of  the  horse.  But  if  B 
drives  him  from  D  to  E,  and  by  hard  driving,  a  part  of 
which  is  on  this  added  route,  B  kills  the  horse,  can  A  now 
recover?  The  Supreme  Court  of  Massachusetts  held  tha^ 
A  cannot  recover,  even  in  trover,  partly,  because  the  action, 
though  sounding  in  tort,. is  in  fact  for  damages  for  breach  of 
contract,  but  mainly,  because  the  plaintiff  .must  found  his 
right  of  action  upon  his  own  wrong^^loing  in  the  first 

*  763  place,  and  by  that  wrong-doing  he  enabled  the  *  de- 

fendant to  do  his  wrong ;  (^x)  but  has  since  overruled 
this  decision,  (xx)  The  Supreme  Court  of  New  Hampshire 
has  held,  that  the  property  in  the  horse  remained  in  the 
original  owner,  and  that  the  driving  of  it  to  another  place 
than  that  bargained  for  was  a .  conversion,  for  which  trover 
would  lie ;  (y)  and  in  New  York  it  has  been  held  that  while 
the  hire  cannot  be  recovered,  damages  for  wilful  or  negligent 
injury  may  be.  (yy)  The  question  presents  much  difficulty, 
and  collateral  decisions  and  strong  arguments  apply  on  each 
side  of  it ;  but  we  indine  to  the  view  held  in  New  Hamp- 
shire and  New  York. 

What  constitutes  the  **  Lord's  day,"  within  the  provisions 
of  these  statutes,  is  usually  determined  by  exact  definition 
by  the  statutes  themselves.    Sometimes  this  is  different,  for 

(106)  Bradley  v.  Hea,  14  Allen,  20.  (y)  Woodham  v.  Habbard,  6  Foster, 

{we)  Stacy  r.  Kemp,  92  Mais.  166.  67. 

ix)  Gregg  0.  WymaQ,  4  Cuah.  822.  {m)  Nodin*  «.  Boherty,  46  Barb 

\xx)  Hill  v:  Corcoran,  107  Mais.  261.  69. 
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different  purposes*  In  Massachusetts,  no  labor,  ftc.,  is  to  bii 
done  ^^  between  the  midnight  preceding  and  tunsetting  on  the 
Lord's  day,"  but  no  ciyil  process  can  be  served  between  the 
midnight  preceding  and  the  midnight  following  that  day.  (z) 
Under  this  statute  it  has  been  held,  that  a  mortgage  deed 
executed,  acknowledged,  and  recorded,  after  sunset  on  Sun- 
day evening,  was  not  void  as  against  an  attaching  creditor,  (a) 
In  Connecticut,  the  Lord's  day  has  been  defined  as  con- 
tinuing from  daybreak  to  the  dosing  of  daylight  on  Sun- 
day. (6) 

In  Massachusetts  and  New  York,  and  some  other  States,  it 
is  provided,  that  the  Sunday  laws  shall  not  apply  to  those 
persons  who  conscientiously  observe  the  seventh  day  of  the 
week  as  the  Sabbath,  if  they  do  not  disturb  others  in  their 
observance  of  Sunday.  But  in  Pennsylvania  and  South 
Carolina,  there  is  no  such  exception ;  and  it  has  been  con- 
tended, that  the  Sunday  laws  of  those  States  were  in  this 
respect  in  violation  of  that  provision  in  their  constitutions 
which  guarantees  freedom  of  religious  profession  and  worship 
to  all  mankind.  But  this  view  has  not  been  sustained  by 
the  courts,  (e) 

If  a  contract  is  commenced  on  Sunday,  but  not  com- 
pleted *  till  a  subsequent  day,  or  if  it  merely  grew  •  764 
out  of  a  transaction  which  took  place  on  Sunday,  it  is 
not  for  this  reason  void,  (d)  Thus^  if  a  note  is  signed  on 
Sunday,  its  validity  is  not  impaired  if  it  be  not  delivered  on 
that  day.  (e)  ^Whether  a  contract  entered  into  on  Sunday 
will  be  rendered  valid  by  a  subsequent  recognition,  is  not 
dear  upon  the  authorities.  (/) 

(t)  In  Nftson  v.  Dintmore,  84  Me.  {d)  StAckpoTe  v.  Symonds,  8  Foster, 
691,  il  was  held,  that  a  contract  prored  229 ;  Adams  v.  Gaj,  19  Vt.  868 ;  Goss 
to  have  been  made  on  the  Lord^s  day,  v.  Whitney,  24  Vt.  187 ;  Butler  v.  Lee, 
is  not  thereby  rendered  inralid,  unless  11  Ahi.  8w;  Bloxsome  o.  Williams,  8 
it  be  also  proved  that  it  was  made  be-  B.  &  C.  282.  And  see  Smith  v.  Spar- 
fore  sunset.  The  presumption  is  that  row,  4  Bing.  S4. 
it  was  made  on  that  part  of  the  day  in  (e)  Hilton  v.  Houghton,  85  Me.  148 ; 


which  it  was  lawful  to  do  it.    Hiller  9,    Lorcjoy  v,  Whipple,  JS  Vt.  879 ;  Com 

Enrlish,  4  Strobh.  488.    See  also  Hill    monwealth    tr.  Kt 

0.  Dunham,  7  Gray,  648.  448;  Cloogh  v.  Davis,  9  N.  H.  600; 


a)  Tracy  v-  Jenks,  15  Pick.  486.  Hill  v.  Dunham,  7  Gray,  648. 

h\  Fox  V.  Abel,  2  Conn.  611.  ( f)  See  Adams  r.  Gay,  19  Vt.  858 ; 

(e)  Commonwealth  v.  Wolf,  8  S.  ft  Allen  o.  Demhig,  14  N.  H.  438 ;  Ship- 

H.  4e ;   City  Council  v.  Bemamin,  2  pey  v.  Kastwood,  9  Ala.  198.    And  see 

Strobh.  608 ;  Specht  v.  The  Commoo*  next  note. 
w«nltk»  8  Penn.  St  812: 
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When  a  contract  of  sale  is  made  on  Sunday,,  and  the  prop- 
erty is  delivered  to  the  vendee,  but  the  price  is  not  paid,  the 

question  will  arise  whether  the  property  so  delivered  becomes 
the  property  of  the  vendee,  and  whether  he  will  be  allowed 
to  retain  it  without  paying  the  price.  We  are  inclined  to 
think  that  both  of  these  questions  must  be  answered  in  the 
affirmative,  though  there  is  some  conflict  in  the  author- 
ities, (jg) 

{g\  In  Smith  v.  Bean,  16  N.  H.  677,  delivered,  or,  where  that  is  impractl- 
Parker,  C.  J.,  referring  to  n  contract  cable,  compensation ;  and,  if  the  otiier 
of  sale  made  on  Sunday,  said :  **  It  is  party  refuse,  the  original  contract  be- 
generaily  said  of  such  an  illegal  con-  comes  thereby  affirmed,  and  the  same 
tract,  that  it  is  void.  If  this  were  so,  rights  and  liabilities  are  induced  as  if 
and  the  contract,  in  the  broad  sense  of  the  contract  had  been  made  upon  the 
the  term,  were  void,  no  property  would  latter  day.  This  is  an  indispensable  ex- 
pass  by  it ;  the  Vendor  might  reclaim  ception  to  the  general  rule  in  regard  to 
the  property  at  will,  and,  being  his  illegal  contracts,  in  order  to  secure  par- 
property,  it  would  be  subject  to  attach-  ties  from  fraud  and  OTerreaching,  which 
nient  and  levy  by  his  creditors,  in  the  would  otherwise  be  practised  upon  Sun- 
same  manner  as  if  the  attempt  to  sell  day  by  those  who  know  their  con- 
had  never  been  made.  But  this  is  tracts  are  void,  and  that  they  are  not 
not  what  is  intended  by  such  phrase-  liable  civilUer  for  even  frauds  practised 
ology.  The  transaction  being  illegal,  upon  that  day.  In  Williams  v.  Paul, 
the  law  leaves  the  parties  to  suffer  the  6  Bing.  653,  the  defendant  kept  a  heifer 
consequences  of  their  illegal  acts.  The  which  he  had  bought  of  a  drover  on 
contract  is  void,  so  &r  as  it  is  at-  Sunday,  and  afterwards  made  a  prom- 
tenipted  to  be  made  the  foundation  of  ise  to  pay  for.  Hetd^  that  having  kept 
le^fal  proceedings.  The  law  will  not  the  beast,  he  was  liable  at  all  events 
interfere  to  assist  the  vendor  to  recover  on  a  quantum  meruit,  notwithstanding 
the  price.  The  contract  is  Toid  for  the  contract  made  on  Sunday.  But  in 
any  such  purpose.  It  will  not  sustain  Simpson  v.  Nicholls,  8  M.  &  W.  240, 
an  action  by  the  vendee  upon  any  wliere,  to  a  count  for  goods  sold  and 
warranty  or  fraud  in  the  sale.  It  is  delivered,  the  defendant  pleaded  that 
void  in  that  respect.  The  principle  they  were  goods  sold  and  delivered  to 
shows  that  the  law  will  not  aid  the  him  by  the  plaintiff,  in  the  way  of  his 
vendor  to  recover  the  possession  of  the  trade,  on  a  Sunday,  contrary  to  the 

Property,  if  he  have  parted  with  it.  statute ;  and  the  pudntiff  replied,  that 

'he  vendee  has  the  possession,  as  of  the  defendant,  after  the  sale  and  deliv- 

his  own  property,  by  the  assent  of  the  ery  of  the  goods,  kept  them  for  his 

vendor  ;  and  the  lapw  leaves  the  parties  own  use,  without  returning  or  offering 

where  it  finds  them.    If  the  vendor  to  return  them,  and  had  thereby  be- 

should  attempt  to  retake  the  property  come  liable  to  pay  so  much  as  thev 

without  process,  the  law,  flndmg  that  were  reasonably  worth,  the  court  heid 

the  vendee  had   a    possession   which  that   the    replication    was    bad,    and 

could  not  be  controverted,  would  give  doubts  were  expressed  whether  WiU 

a  remedy  for  the  violation  of  that  pos-  Hams  c.  Paul  was  correctly  decided, 

session.     When,  then,  it  is  said  that  In  Dodson    v,   Harris,  10   Ala.    666» 

the  contract  is  void,  tho  language  is  where  a  horse  was  sold  on  Sunday, 

used  with  reference  to  the  question,  and  a  note  taken  for  the  purchase- 

whether   there  is    any  legal   remedy  money  on  the  same  day,  it  was  heU 

upon  it.''    But  in  the  well-considered  that  both  the  contract  and  the  note 

case  of  Adams  v.  Oay,  19  Vt.  858,  it  were  void,  and  though  the  purchaser 

was  heJfl,  that  in  all  cases  of  contracts  retained  the  horse  in  his  possession, 

entered  into  upon  Sunday,  if  either  without  objection  or  demand  by  the 

party  have  done  any  thing  in  execu-  seller,  the  law  will  not  imply  a  nromtM 

tion  of  a  contract,  it  is  competent  for  to  pay  the  stipulated  price,  or  wliat  the 

him,  upon  another  day,  to  demand  of  horse  is  reasonably  worth.    But  the 

the  oilier  party  a  return  of  the  thing  contract  being  void,  no  property  pasied 
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*  A  question  has  been  made  also,  whether  the  inva-  *  765 
lidity  of  a  contract  made  on  Sunday  can  be  set  up 
i^ainst  an  innocent  party,  as  the  innocent  inddrsee  of  a  note 
made  on  Sunday.  We  think  not;  but  this  question  is  not 
settled.  (&)  But  it  seems  that  an  official  bond,  executed  on 
Sunday,  is  not  void  as  to  the  parties  to  be  thereby  pro- 
tected, (i)  And  where  a  tort  cognizable  in  admiralty  has 
been  committed,  it  is  no  defence  that  the  yessel  was  pros- 
ecuting her  voyage  on  Sunday.  (/) 

6.  Of  Maintbnancb  and  Crampbhtt. 

Maintenance  and  champerty  are  ofiTences  at  common  law , 
and  contracts  resting  upon  tbem  are  void.  But  those  offences, 
if  not  less  common  in  fact,  as  it  may  be  hoped  that  they  are, 
are  certainly  less  frequent  in  their  appearance  before  judicial 
tribunals  than  formerly ;  and  recent  decisions  have  consider- 
ably qualified  the  law  in  refation  to  them.  Still,  however, 
they  are  offences,  and  contracts  which  rest  upon  them  are 
void.  Maintenance,  in  particular,  seems  now  to  be  con- 
fined to  the  *  intermeddling  of  a  stranger  in  a  suit,  for  *  766 
the  purpose  of  stirring  up  strife  and  continuing  litiga- 
tion. (X;)     Nor  is  any  one  liable  to  this  charge  who  gives 

to  the  Tendee,  and  he  would  be  charge-  180 ;  Allen  v,  Deming,  14  N.  H.  188 , 

Me  in  trover  upon  proof  of  demand  and  Saltmanh  v,  Tuthill,  18  Ala.  890. 

refusal,  or  in  aMrim/7«tV  upon  an  express  {i)    Commonwealth    v.    Kendig,    2 

promise  to  pay,  subsequently  made  in  Penn.  St.  448. 

consideration  of  the  retention  of  the  {j)  Fhila.  R.  R.  Co.  v.  Havre  de 

horse.    In  Scarfe  v.  Morgan,  4  M.  &  Grace  Steamboat  Co.  28  How.  209. 

W.  270,  it  was  heid,  that  where  a  con>  {k)  See,  on  this  subject,  Master  v, 

tract,  the  execution  of  which  gave  a  Miller,  4  T.  R.  840 ;  Flight  r.  Leman, 

lien  on  property,  was  made  and  exe-  4  Q.  B.  888;  Bell  tr.  Smith,  6  B.  &  C. 

cuted  on  Sunday,  although  the  con-  188;    Williamson  v.  Hanley,  6  Bing. 

tract  was  void,  the  lien  attached.    See  299.    It  has  been  considered  mainten- 

further  Sumner  v.  Joifes,  24  Vt.  817 ;  ance  for  an  attorney  to  agree  to  savp 

Bloxsome  r.  Williams,  8  B.  &  C.  282 ;  a  party  harmless  fhim  costs,  provided 

Moore   o.  Kendall,  1  Chand.  88.    A  he  be  allowed  one  half  of  the  proceeds 

c»mmon     carrier    who    has    received  of  the  suit  in  case  of  success.    In  rs 

goods  into  his  possession,  on  Sunday,  Masters,  4  Dowl.  18.    And  see  Har- 

for  transportation,  cannot  avail  himself  rington  v.  Long,  2  Mylne  &  K.  690.  But 

of  the  plea  of  the  illegality  of  the  trans-  one  may  lawfully  agree  to  promote  a 

action,  in  a  suit  against  him  for  the  suit,  where  he  has  reasonable  ground 

value  of  the  goo<ls,  if  destroyed  by  to  believe  himself  interested,  although 

fire.    Powhatan  S.  B.  Co.  v.  Appomat-  in  fact  he  is  not  so.    Findon  v.  Parker, 

tox  R.  R.  Co.  24  How.  247.  11  M.  &  W.  676.    In  Call  r.  Calef,  18 

(A)  See  Bloxsome  v.  Williams,  8  B.  Met.  862,  it  appeared  that  A  had  an  in 

&  C  282 ;  Fennell  v.  Riddle,  6  B.  &  C.  terest  in  the  exclusive  use  in  Manchea- 

406 :  Begbie  o.  Levi,  1  Cromp.  &  J.  ter,  M.  H.,  of  a  certain  patent  machine^ 
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honest  advice  to  go  to  law,  or  advances  monej  from  good 
motives  to  support  a  suit,  or  if  be  stands  towards  the  person 
who  is  the  party  to  the  suit  in  any  intimate  relation,  as  of 
landlord,  father  or  son,  or  master,  or  husband.  (J) 

Champerty  is  treated  as  a  worse  offence ;  for  by  this  a 
stranger  supplies  money  to  carry  on  a  suit,  on  condition  of 
sharing  in  the  land  or  other  property  gained  by  it.  And  eon- 
tracts  of  this  sort  are  set  aside  both  at  law  and  in  equity. 
And  any  i^eementa  to  pay  part  of  the  sum  recovered,  whether 
by  commission  or  otherwise,  on  consideration  either  of  money 
advanced  to  maintain  a  suit,  or  services  rendered,  or  infor- 
mation given,  or  evidence  furnished,  come  within  the  defini- 
tion of  champerty,  (m)  And  this  has  also  been 
•  767  extended  to  cover  *  many  cases  of  the  purchase 
of  a  doubtful  title  to  land,  by  a  stranger,  of  one  not  in 
possession,  and  of  land  which  he  who  has  possession  holds 
adversely  to  the  title  purchase^,  (n) 

and  B  had  an  interest  In  the  exclusive  Tatae  and  profits  of  the  ])atent  In  the 

use  of  tb«  saaoe  BiaohUie  in  Lowell.    8  other,  and  tlierefore  B  had  a  direet  ia- 

was  using  said  machine  in  Manchester,  terest  in  preventing  the  violation  of  the 

witliont  right.    A  gave  to  B  a  power  patent-right ;  that  Cs  promise  to  par 

of  attorney,  «utlu)rising  him  to  take  B  said  Bun  was  on  a  good  and  sufli- 

such  steps  in  A's  name  as  B  might  cient  consideration ;  and  that  the  ac- 

Judge  to  be  necessary  or  expedient,  hj  tion  covld  be  maintaiaed. 
suit  at  law  or  otherwise,  to  prevent  S        (/)  Perine  v.  Dunn,  8   Johns.  Ch. 

from  Qsing,  letting,  or  selling  said  map  606 ;    Thalhimer    v.    Brinckerhoff,    8 

chine  in  Maaeliester,  and  also  anthoris-  Cowen,  647 ;  see  abo  Voorheee  v,  Don, 

in^  B  to  sell  to  S  the  right  to  use  said  ma-  61  Barb.  6S0. 

chine  in  Manchester.  And  bv  a  parol  (m)  Stanley  v.  Jenes,  7  BIng.  869; 
agreement  between  A  and  B,  B  was  to  Thurston  t^.  Percival,  I  Pick.  416 ;  La- 
hare,  as  his  compensation  for  his  ser-  tlirop  v.  Amherst  Bank,  9  Met.  4S9,  an 
vices  under  said  power  of  attorney,  excellent  case  en  this  subject ;  Byrd  o. 
one-half  of  what  he  should  recover  or  Odera,  9  Ala.  766;  Sattertee  v.  Frazer, 
receive  of  S.  B  rendered  services  ua-  2  Sandf.  141 ;  Holtoway  v.  Ix>we,  7 
der  said  power,  for  which  he  was  enti-  Porter,  4S8 ;  Key  v.  Vattier,  1  Hsm. 
tied  by  9aid  parol  arreennent  to  $26.  6S:  Rust  v.  Larue,  4  Litt  417;  Martin 
A  afterwards  assigned  his  right  to  the  v.  Voeder,  20  Wis.  466 ;  Alexander  i^ 
use  of  said  maehine  to  C,  with  notice  I'olk,  89  Miss.  T87.  It  has  been  Md  ia 
of  B's  claim  on  A,  and  with  authority  Kentucky,  that  a  contract  by  a  dient 
to  C  to  revoke  said  power  of  attorney  to  pay  his  attorney  "  a  sum  fifiai  to  one- 
to  B,  upon  paying  B  $26.  C  nromised  tenth  of  the  amount  recovered,**  wng 
B  to  pay  him  said  sum,  and  B  con-  not  void  for  champerty.  Kvans  v.  BeG^ 
•anted  to  tiie  revooatioo  U  the  pow«r  6  Dana,  479;  Spnre  e.  Ptorlar,  T  £.  4 
of  attorney.  B  afterwards  brought  an  B.  6S,  26  L.  J.  Q.  B.  64. 
aetkm  against  C  to  recover  said  sum  of  (n)  This  was  forbidden  by  the  Eng^ 
$26w  HeUi,  that  the  parol  agreeanent  lish  stat.  82  Henry  Vlll.  c.  9,  against 
between  A  and  B  was  net  illegal  and  buying  itp  pretended  titles,  which  was 
▼old  on  the  ground  of  maintenance  and  at  an  early  day  emusted  in  some  Ameri- 
ebamperty,  but  was  a  valid  agreement,  can  States,  and  in  others  attopted  by 
«nce  the  nnanthoriaed  use  <^  the  pat-  practice.  See  Brinley  p.  Whitiug,  e 
Mt  in  either  place  wenld  dimitiish  tlie  Fiok.  868;  Whitaker  v.  Cea%  2  JokM. 
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SECTION  xn. 

OF  FBAUD. 

We  have  had  repeated  occasion  to  remark,  that  fraud 
avoids  every  contract,  and  annuls  every  transaction ;  and  to 
illustrate  this  principle  in  its  relation  to  many  of  the  kinds 
of  contracts  which  we  have  already  considered.  But  there 
are  some  general  remarks  on  the  subject  of  fratid,  especially 
when  considered  as  a  defence  to  an  action  brought  upon  a 
contract,  which  we  would  now  make,  avoiding  a  repetition 
of  what  has  been  already  said,  as  far  as  may  be. 

It  is  sometimes  asserted,  that  the  distinction  in  the  civil 
law  between  doltn  malm  and  dolta  bonus^  is  unknown  to  the 
common  law  ;  and  it  is  true  that  we  have  no  such  distinction 
expressed  in  words  which  are  an  exact  translation  of  the 
Latin  words.  But  it  is  also  true  that  the  distinction  is  itself, 
substantially,  a  part  not  only  of  the  common  law,  but  neces- 
sarily of  every  code  of  human  law.  For  it  is  precisely  tha 
distinction  between  that  kind  and  measure  of  craft 
and  cunning  which  the  *  law  deems  it  impossible  or  *  768 
inexpedient  to  detect  and  punish,  and  therefore  leaves 
unrecognized,  and  that  worse  kind  and  higher  degree  of  craft 
and  cunning  which  the  law  prohibits,  and  of  which  it  takes 
away  aU  the  advantage  from  him  by  whom  it  is  practised. 

The  law  of  morality,  which  is  the  law  of  God,  acknowl- 
edges but  one  principle,  and  that  is  the  duty  of  doing  to 

Cas.  68 ;  B«Iding  v,  Pitkin,  2  OdnM,  the  <Ate  where  the  luid  granted  wm 

147 ;  McGoon  v.  Ankeny,  II  Ul.  658.  in  forest  and  wild  at  the  time  of  the 

But  »ee  Creslnger  v.  Lessee  of  Welsh,  grrant.    Slssons  v.  Rejnoldi,  7  Smedes 

16  Ohio,  166 ;  Edwards  v,  Parkhunt^  &  M.   182.    In  many  Sutes  snch  a 

21    Vt    472;    Dunbar   v,    MvFall,  9  transaction  never  was  considered  ille- 

Humph.  605.    The  English  statute  of  gal.    8ee  Frinle  v.  Veach,  1  Dana, 

:)2  Hen.  Via.  e.  9,  on  the  suluectof  211:  Stoeverv  Whitnuui,6Binn.416| 

•champerty,  is  not  in  force  in  Missis-  Hadduck  v.  Wilmarth,  6  N.  H.  181. 

Hippi.    In  order,  therefore,  to  avoid  a  But  it  has  been  held  in  New  York,  that 

ccmtract  on  the  ground  of  champerty,  an  agreement  by  an  attorney  to  carry 

the  oommon*law  offbnce  must  be  com-  on  a  suit  and  pay  all  the  expenses,  and 

plete,  to  constitute  which  it  must  not  give  the  plaintiff*  a  certain  share  of  the 

only  be  proved  that  there  was  adverse  proc-eeds,  is  not  as  against  a  statute,  a 

possession  at  the  time  of  sale,  but  that  buying  ol  a  choM  in  adion,  for   the 

the  purchaser  had  knowledge  of  such  purpose   of  bringing  a  snit   thereon 

adverse  posaession ;  this  ii  espeoiaily  Fogerty  e.  Jordan,  2  Rob.  %19. 
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others  as  we  would  that  others  should  do  to  us,  and  this 
principle  absolutely  excludes  and  prohibits  all  cunning ;  if 
we  moan  by  this  word  any  astuteness  practised  by  any  one 
for  his  own  exclusive  benefit.  But  this  would  be  perfection  ; 
and  the  law  of  God  requires  it,  because  it  requires  perfection ; 
that  is,  it  sets  up  a  perfect  standard,  and  requires  a  constant 
and  continual  effort  to  approach  it.  But  human  law,  or 
municipal  law,  is  the  rule  which  men  require  each  other  to 
obey ;  and  it  is  of  its  essence  that  it  should  have  an  effectual 
sanction,  by  itself  providing  that  a  certain  punishment  should 
be  administered  by  men,  or  certain  adverse  consequences 
take  place,  as  the  dii'eot  effect  of  a  breach  of  this  law.  If, 
therefore,  the  municipal  law  were  identical  with  the  law  of 
God,  or  adopted  all  its  requirements,  one  of  three  conse* 
quences  must  flow  therefrom :  either  the  law  would  become 
confessedly,  and  by  a  common  understanding,  powerless  and 
dead  as  to  part  of  it;  or  society  would  be  constantly  em- 
ployed in  visiting  all  its  members  with  punishment ;  or,  if 
the  law  annulled  whatever  violated  its  principles,  a  very 
great  part  of  human  transactions  would  be  rendered  void. 
Therefore  the  municipal  law  leaves  a  vast  proportion  of  un- 
questionable duty  to  motives,  sanctions,  and  requirements, 
very  different  from  those  which  it  supplies.  And  no  man 
has  any  right  to  say,  that  whatever  human  law  does  not  pro- 
hibit, that  he  has  a  right  to  do ;  for  that  only  is  right  which 
violates  no  law,  and  there  is  another  law  besides  human  law. 
Nor,  on  the  other  hand,  can  any  one  reasonably  insist,  that 
whatever  one  should  do  or  should  abstain  from  doing,  this 
may  properly  be  made  a  part  of  the  municipal  law ;  for  this  law 
must  necessarily  fail  to  do  all  the  great  good  that  it  can  do, 
and  therefore  should,  if  it  attempts  to  do  that  which,  whUe 
society  and  human  nature  remain  what  they  are,  it  cannot 

possibly  accomplish. 
*  7C9       *  It  follows,  that  a  certain  amount  of  selfish  cunning 

passes  unrecognized  by  the  law ;  that  any  man  may 
procure  to  himself,  in  his  dealings  with  other  men,  some 
advantages  to  which  he  has  no  moral  right,  and  yet  succeed 
perfectly  in  establishing  his  legal  right  to  them.  But  it  fol- 
lows, also,  that  if  any  one  carries  this  too  &r ;  if,  by  craft  and 
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selfish  contrivance,  he  inflicts  injury  upon  his  neighbor,  and 
acquires  a  benefit  to  himself,  beyond  a  certain  point,  the  law 
steps  in,  and  annuls  all  that  he  has  done,  as  a  violation  of 
law.  The  practical  question,  then,  is.  Where  is  this  point  ? 
and  to  this  question  the  law  ^ves  no  specific  answer.  And 
it  is  somewhat  noticeable,  that  the  common  law  not  only 
gives  no  definition  of  fraud,  but  perhaps  asserts  as  a  prin- 
ciple, that  there  shall  be  no  definition  of  it.  And  the  reason 
of  this  rule  is  easily  seen.  It  is  of  the  very  nature  and 
essence  of  fraud  to  elude  all  laws,  and  violate  them  in  fact, 
without  appearing  to  break  them  in  form  ;  and  if  there  were 
a  technical  definition  of  fraud,  and  every  thing  must  come 
within  the  scope  of  its  words  before  the  lifiw  could  deal  with 
it  as  fraud,  the  very  definition  would  give  to  the  crafty  just 
what  they  wanted,  for  it  would  tell  them  precisely  how  to 
avoid  the  grasp  of  the  law.  Whenever,  therefore,  any  court 
has  before  it  a  case  in  which  one  has  injured  another,  directly 
or  indirectly,  by  falsehood  or  artifice,  it  is  for  the  court  to 
determine  in  that  case  whether  what  was  done  amounts  to 
cognizable  fraud.  Still,  this  important  question  is  not  left 
to  the  arbitrary,  or,  as  it  might  be,  accidental  decision  of 
each  court  in  each  case ;  for  all  courts  are  governed,  or  at 
least  directed,  by  certain  rules  and  precedents,  which  we 
will  now  consider. 

In  the  first  place,  it  is  obvious  that  the  fraud  must  be 
material  to  the  contract  or  transaction,  which  is  to  be  avoided 
because  of  it ;  for  if  it  relate  to  another  matter,  or  to  this 
only  in  a  trivial  and  unimportant  way,  it  affords  no  ground 
for  the  action  of  the  court,  (o)     It  must,  therefore,  relate 

(o)  Thus,  it  seems  that  a  misrepre-  he  would  not  hare  made  the  purchase 

tentation,  by  a  vendor  of  a  horse,  as  if  such  representation  had  not  been 

to  the  place  where  he  bought  it,  is  not  made.    In  that  case,  a  person  about  to 

such  a  material  fraud  as  will  avoid  the  purchase  a  farm,  was  ignorant  of  the 

sale  of  the  horse.    Geddes  r.  Penning-  actual  character  and  capabilities  of  the 

ton,  6  Dow,  159.    In  Taylor  v.  Fleet,  1  land,  and  had  no  means  of  obtaining 

Barb.  471,  it  is  said,  that  in  order  to  such  knowledge  except  by  information 

MToid  a  contract  of  sale  on  the  ground  of  to  be  deriYed  fh>m  others;  and  the 

misrepresentation,  there  must  not  only  owner,  with  the  knowledge  that  the 

have  been  a  misrepresentation  of  a  ma-  purchaser's  object  was  to  obtain  an 

terial  fact  constituting  the  basis  of  the  early  farm,  and  that  his  farm  was  not 

sale,  but  the  purchaser  must  hare  made  as  early  as  the  lands  lying  in  the  neigh- 

the  contract  upon  the  taith  and  credit  liorhood,  represented  to  such  purchaser 

of  such  representation.    At  least  he  "that  there  was  no  earlier  land  any- 

must  so  far  have  relied  upon  it  as  that  where  about  there/'  and  the  latter,  re- 
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*  770  distinotlj   and    *  directly  to   this  contract ;    and  it 

must  affect  its  very  essence  and  substance,  (jsi)  But, 
as  before,  we  must  say  that  there  is  no  positive  standard  by 
which  to  determine  whether  the  fraud  be  thus  material  or 
not.  Nor  can  we  give  a  better  rule  for  deciding  the  question 
than  this :  if  the  fraud  be  such,  that,  had  it  not  been  prao- 
tised,  the  contract  would  not  have  been  made,  or  the  trans* 
action  completed,  then  it  is  material  to  it ;  but  if  it  be  shown 
or  made  probable  that  the  same  thing  would  have  been  done 
by  the  parties,  in  the  same  way,  if  the  fraud  had  not  been 
practised,  it  cannot  be  deemed  material.  Whether  the  fraud 
be  material  or  otherwise,  seems  to  be,  on  the  decided  weight 

of  authority,  a  question  for  the  jury  and  not  a  question 

*  771  of  law ;  (^q)  *  but  it  is  obvious,  that  in  many  cases  the 

lying  upon  the  tnith  of  that  reprewn-  which  stated  the  capital  to  consist  of 
tation,  made  the  purchase;  and,  af-  60.000  shares  of  jC26  each,  and  the 
ter  ascertaining  by  actual  experi*  plaintiif,  after  haTing  paid  his  depoeit, 
ment  that  tlie  land  was  not  what  executed  the  subscribers'  agreement, 
it  had  been  represented  to  be.  he  which  contained  the  usual  terms  as  to 
applied  to  the  vendor,  within  a  rea*  the  dis(N)sition  of  the  deposits ;  at  the 
sonable  time,  to  rescind  the  bar-  time  when  he  executed  tlie  deed,  the 
gain,  who  refused  to  do  so.  Heidf  deposits  upon  18,100  shares  only  had 
that  this  furnished  a  sufBcient  ground  been  paid,  although  85,000  shares  had 
for  the  interference  of  a  court  of  been  allotted,  which  fact  was  not  corn- 
equity  to  rescind  the  contract,  CTen  municated  to  him.  ITs/c/,  that  the  with- 
though  there  was  no  intention  on  holding  of  the  above  fact  did  not 
the  part  of  the  vendor  to  deceive  amount  to  such  a  fraud  as  to  avoid  the 
the  purchaser.  As  to  the  necessity  deed,  and  that  the  plaintiff  was  not  eo- 
of  materiality,  see  Camp  v.  Pulver,  6  titled  to  recover  back  his  deposit,  hi 
Barb.  91.  Edwards  v.  Owen,  15  Ohio,  500,  k  was 
{p)  Thus,  in  Green  v,  Gosden,  4  hetd,  that  a  special  action  on  the  case 
8oott,  N.  R.  18,  8  Man.  4  G.  446,  to  a  may  be  sustained  against  a  debtor,  ft>r 
count  in  debt  on  a  promissory  note,  the  fraudulently  representing  himself  in- 
defendant  pleaded  that  the  note  was  solvent,  and  thereby  inducing  bis 
obtained  from  him  by  the  plaintiffs  and  creditor  to  dischai^ge  a  promissory  note 
others  in  collusion  with  them,  by  fraud,  for  less  than  its  value, 
covin,  and  misreprcnentation,  where-  (q)  Westbury  r.  Aberdein,  2  M.  A 
fore  the  note  was  void  in  law ;  it  was  W.  267 ;  Lindenau  r.  Desborough,  8 
heldt  tiiat  this  plea  was  not  sustained  B.  &  C.  586 ;  Huguenin  v,  Rayley,  6 
by  evidence,  that  the  note  was  given  Taunt  186 ;  Bidault  v.  Wales.  20  Mo. 
by  the  defendant  and  another,  as  sure-  546.  If  the  fraud  was  material  to  the 
ties,  for  a  sum  advanced  to  a  third  per-  contract,  it  has  been  said  that  it  is  not 
son  by  the  plaintiiTs,  who  falsely  held  necessary  that  it  should  have  been 
themselves  out  to  the  world  as  a  so-  practised  mal^  ammo.  Moens  p.  Hey- 
ciety  formed  and  acting  under  certain  worth,  10  M.  A  W.  155,  where  Lord 
rules  and  regulations ;  the  fraud  proved  Ahinger  said  :  "  The  fraud  which  vitt- 
not  having  such  a  relation  to  the  par-  ates  a  contract,  and  gives  a  party  a  right 
ticular  transaction  as  to  amount  to  to  recover,  does  not  in  all  cases  necee- 
fraud  in  point  of  law.  So  in  Vane  v.  sarily  imply  moral  turpitude.  There 
Cobbold,  1  Exch.  798,  in  an  action  by  may  be  a  misrepresentation  as  to  the 
an  allottee  of  a  railway  company  for  the  facts  stated  in  the  contract,  all  the  cii^ 
recovery  of  his  deposit,  it  appeared  cumstances  in  which  the  party  may  b» 
that  the  company  issued  a  prospectiu,  lie  ve  to  be  true.    In  pouces  cf  inaar 
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joij  oamiot  answer  this  question  mthout  instructiotis  from 
the  court. 

No  pa3niient  or  advance  made  under  a  contract  which  was 
intentionally  fraudulent  can  give  validity  to  it ;  and  if  any 
part  of  the  original  purpose,  or  of  the  remaining  purpose,  is 
fraudulent,  the  whole  contract  is  avoided.  (99) 

In  the  next  place,  the  fraud  must  work  an  actual  injuiy. 
If  it  be  only  an  intended  fraud,  which  is  never  carried  into 
effect,  or  if  all  be  done  that  was  intended,  but  the  expected 
consequences  do  not  result  from  it,  the  law  cannot  lecognize 
it.  (r)  And  if  there  be  a  fraud,  and  it  be  actually  injurious, 
the  injured  party  can  recover  only  the  damage  dii*ectly 
attributable  to  the  fraud,  («)    and  not  an  increase  of  this 

Mice,  for  iiiptance,  If  an  insarer  makes  (oq)  Lynde  v.  McGregor,  18  Allen, 

a  misrepreoeutation,  it  Titiates  the  con-  172. 

tract.  Such  contracts  are.  it  is  true,  (r)  Hemlngnira/  v.  Hamilton,  4  M.  & 
of  a  peculiar  nature,  and  have  re-  W.  116.  Lord  Atnnger  there  said: 
Ladon  as  well  to  the  rights  of  the  par-  '*  Suppose  a  man  contracts  in  writing 
ties  as  the  event  In  the  case  of  a  con-  to  sell  goods  at  a  certain  price,  and  ai- 
tract  for  the  sale  of  a  public-house,  if  terwards  delivers  tliem,  could  the 
the  seller  represent  by  mistake  that  the  buyer  plead,  that  at  the  time  of  the 
house  realized  more  than  in  fact  it  did,  contract  the  seller  fraudulently  in- 
he  would  be  defrauding  the  purchaser,  tended  not  to  deliver  tliem,  but  to  die* 
and-  deceiving  him ;  but  tliat  might  pose  of  them  otherwise  1 "  In  Feret 
arise  from  his  not  having  kept  proper  o,  UiU,  16  C.  B  207,  26  Eng.  L.  a  £q. 
books,  or  from  non-attentiun  to  nis  261,  it  was  hdd,  that  an  intention  exist* 
aflhtrs ;  yet,  as  soon  as  the  other  party  ing  in  tlie  mind  of  wte  of  the  parties  to 
discovers  it,  an  action  may  be  main-  .  a  contract,  to  use  the  tiling  therein  con-> 
tained  for  the  loss  consequent  upon  tracted  for,  in  an  illegal  manner,  would 
such  misrepresentation,  inasmuch  as  he  not  render  the  contract  illegal,  altliough 
was  thereby  induced  to  give  more  than  he  fraudulently  induced  the  other  party 
tlio  house  was  worth.  That  action  to  enter  into  the  contract,  by  stating 
might  be  sustained  upon  an  allegation  that  he  wanted  the  pn>perty  for  a  legal 
that  tlie  representation  was  false,  al-  purpose.  See,  aa  to  this  case,  Canham 
though  the  party  making  itdid  not  know  v.  Barry,  16  C.  B.  697,  29  Eng.  L.  & 
at  the  time  he  made  it  that  it  was  so."  Kq.  290.  See  also  Abbey  v.  Dewey, 
And  see  Lindenau  ».  Pesbora,  s'«^»ra ;  26  Penn.  St.  418. 
Maynard  v.  Rhodes,  6  Dow.  A  R.  266;  («)  Per  Lord  Eilenborouph,  in  Vernon 
Everett  0.  Desborougli,  6  Ring.  608 ;  v.  Keys,  12  East,  682.  Where  an  ao- 
Elton  V,  Larkins,  6  C.  &  P.  86.  But  it  lion  was  brought  to  recover  the  value 
has  been  Md,  that  if  a  fact  is  collateral  of  certain  horses,  alleged  to  liave  died 
only,  and  the  statement  of  it,  though  from  eating  corn  mixed  with  arsenic^ 
made  at  the  time  of  entering  into  the  which  the  plaintiff*  bought  from  the  de- 
contract,  is  not  embodied  in  it,  the  con-  fendant,  it  was  held,  that'  not  withstand- 
tract  cannot  be  set  aside  merely  on  the  ing  tlie  defendant  had  fraudulently  con- 
ground  that  such  statement  was  un-  cealed  from  the  plaintiff  the  faot  that 
true ;  it  must  l>e  shown  that  the  party  arsenic  was  so  mixed  with  the  com,  yet, 
making  it  knew  it  to  be  untrue,  and  iif  the  plaintiff  was  informed  of  the  act 
that  the  other  was  thereby  induced  to  before  he  gave  it  to  his  horses,  he 
enter  into  the  contract.  Moens  p.  Hey-  could  only  recover  damages  to  the 
worth,  10  M  aw.  147.  And  see  Mo-  value  of  the  com.  Stafford  v.  New- 
Donald  9,  Trafton.  16  Me.  226 ;  Cun-  som,  9  Ired.  607.  In  Tuckwell  p.  Lam- 
ningham  v  Smith,  10  Gratt.  266 ;  bert,  6  Cusb.  28.  the  purchaser  of  a 
Wilson  V.  Butler,  4  Bing.  N.  C.  748 ;  vessel,  falsely  and  fraudulently  repre* 
Qillett  o.  Phelps,  12  Wis.  892.  sented  by  the  aeiler  as  eighteen  instead 
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^  772  damage  caused  by  his  own  *  indiscretion  or  mistake  in 
relation  to  it.  (t)  And  if  no  damage  be  caused  by  the 
fraud,  no  action  lies,  (u)  Though  the  law  cannot  lay  hold 
of  a  merely  intended  fraud,  yet  it  will  recognize  as  a  fraud  a 
statement  which  is  literally  true,  but  substantially  false  ;  for 
the  purpose  and  effect  of  the  thing  will  prevail  over  its  form ; 
as  if  one  asserts,  that  another  whom  he  recommends,  has 
property  to  a  certain  amount,  knowing  all  the  while,  that 
although  he  possesses  this  property,  he  owes  for  it  more  than 
it  is  worth,  (v)  And  there  are  indeed  cases  in  which  the 
intention  seems  to  constitute  the  fraud,  and  to  have  the  force 
and  effect  of  fraud.  For  if  one  buys  on  credit,  but  does  not 
pay,  still  the  title  of  the  goods  is  in  him ;  but  if  one  buys  on 
credit,  intending  not  to  pay,  this  is  an  actual  fraud,  and  it 
avoids  the  sale  entirely,  so  that  no  property  passes  to  the 
purchaser,  (w}  So,  likewise,  a  contract  between  two  parties, 
with  intent  to  defraud  a  third,  cannot  be  enforced  by  either 
against  the  other ;  and  the  fact  that  the  claim  of  the  third 

of  twenty-eight  jesn  old,  haying  tent  ment  as  to  the  £800  was  perfectly 
her  to  tea  before  he  had  knowledge  correct,  as  the  defendant  had  advanced 
that  such  representation  was  fiilse,  and  him  the  money.  It  was  proved  that, 
the  vessel  being  afterwards  condemned  at  the  time  of  the  advance,  the  defend- 
in  a  foreign  port,  it  was  held,  that  the  ant  had  taken  a  promissory  note  from 
purchaser  was  entitled  to  recover  his  his  son  for  £800,  payable  on  demand, 
actual  damages,  occasioned  by  sending  witii  interest,  which  interest  was  paid, 
the  vessel  to  sea.  not  exceeding  the  Six  months  after  the  communication  to 
value  of  the  vessel.  the  plaintiffs,  the  defendant's  son  be- 

(0  Thus,  in  Corbett  v.  Brown,  6  C.  came    bankrupt.      Held,  that    it  was 

&  P.  863,  it  was  held^  that  a  tradesman  properly  left  to  the  Jnry  to  say  whether 

can    only  recover   against   a   person  t)ie  representation  mad^  by  the  defend* 

making  a  false  representation  of  the  ant  was  ^Ise  within  his  own  knowl- 

means  of  one  who  referred  to  him,  such  edge ;  and,  the  jury  having  found  a 

damage  as  is  justly  and  immediately  verdict  for  him,  the  court  granted  a 

referable  to  tlie  false  representation,  new  trial.    Denny  v.  Oilman,  26  Me. 

Therefore,  if  the  tradesman  gives  an  149,  also  shows,  that  a  representation 

indiscreet   and   ill-judging   credit,  he  may  be  literally  true,  and  yet,  if  made 

cannot  make  the  referee  answerable  for  with  intent  to  deceive,  and  it  does  de- 

any  loss  occasioned  by  it.  ceive  another  to  his  ii\jury,  the  author 

(»)  Morgan  v.  Bliss,  2  Mass.   112;  maybe  liable.    It  is,  ])erhaps,  on  this 

Fuller  V.  Hodgdon,  26  Me.  248 :  Ide  v,  ground,  that  a  second  vendee  of  land, 

Gray,  11  Vt.  616;  Farrar  i».  Alston,  1  who  takes  his  deed  with  knowledge  of 

l)ev.  69.  a  prior  unrecorded  deed,  cannot  hold 

(v)  Corbett  v.  Brown,  8  Bing.  88,  1  the  estate,  although  he  complies  with 

Moore  &  S.  85.    In  this  case,  the  de-  the  letter  of  the  statute  by  first  patting 

fendant's  son  having  purchased  goods  his  deed  on  record.    See  Ludlow  v, 

fhim  the  plaintiffs  on  credit,  they  wrote  Gill,  1  D.  Chip.  49. 

to  the  defendant  requesting  to  know  {w)  See  Earl  of  Bristol  v.  Witsmore, 

whether  his  son  had,  as   he   stated,  IB.  &C.  614;  Ash  v.  Putnam,  1  Hill, 

£800  capital,  his  own  property,  to  com-  802 ;  Ferguson  v.  Carrington,  9  B.  ft  C 

mence  business  with ;   to  which  the  69.    And  see  Load  v.  Green,  16  M.  6 

d^endant  replied,  that  his  son's  stat^  W.  216. 
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party  is  itself  fraudulent,  does  not  change  the  character  of  such 
a  contract.  (2;)  If  the  question  were  res  nova^  perhaps  it  might 
be  doubted  whether  the  rule  established  by  these  cases 
is  correct.  It  is  clear,  that  if  *a  purchaser  makes  *  775 
false  representations  of  his  ability  to  pay  his  property, 
or  credit,  the  sale  is  void,  and  no  title  passes  as  between  the 
original  parties  to  the  contract,  (y)  But  it  is  equally  true, 
that  the  mere  insolvency  of  the  purchaser,  and  his  utter 
inability  to  pay  for  goods  when  purchased,  although  well 
known  to  himself,  will  not  avoid  the  sale,  if  no  false  repre- 
sentations or  means  are  used  to  induce  the  vendor  to  part  with 
his  goods,  (z') 

In  the  next  place,  it  must  appear,  that  the  injured  party 
not  only  did  in  fact  rely  upon  the  fraudulent  statement,  (a) 
but  had  a  right  to  rely  upon  it  in  the  full  belief  of  its  truth ; 
for  otherwise  it  was  his  own  fault  or  folly,  and  he  cannot  ask 
of  the  law  to  relieve  him  from  the  consequences.  (&)  If, 
however,  the  plaintiff  mainly  and  substantially  relied  upon 
the  fraudulent  representation,  he  will  have  his  action  for  the 

(r)  Randall  v.  Howard,  2  Black.  685.  to  be  ialce,  or  tiupected  them  to  be  to, 

(,y)  Gary  v.  Holailing,  1  Hill,  811;  and  did  not  at  all 'rely  upon  them;  or 

Andrew  o.  Dieterich,  14  Wend.  81 ;  if   the  statements  consisted  of  mere 

Johnson  v.  Feck,  1  Woodb.  &  M.  884 ;  expressions  of  opinion,  upon  which  he 

Lloyd  (7  Brewster,  4  Paige,  687.  had  no  legal  right  to  rely,  the  contract 

(z)  Cross  V.  Peters,   1  Oreenl.  876.  Is  not  arojded  by  the  fraudulent  intent 

And  see  Couyers  v.  Ennis,  2  Mason,  of   the  other  party     See  Clopton  v, 

236 ;  and  the  excellent  case  of  Powell  Coeart,  18  Smedes  &  M.  868 ;  Ander- 

V.  Bradlee,  9  GiU  &  J.  220;  Smith  v.  son  v.  Burnett,  6  How.  (Miss  )  165; 

Smith,  21  Penn.  St.  867.    To  aToid  a  ConnersWlle  v.    Wadleigh,  7  Blackf. 

sale  of  goods  on  credit,  it  is  not  suffi-  102.    And  it  is  upon  this  ground  that  a 

dent  that  the  purchaser  did  not  intend  misrepresentation  as  to  the  Ugai  effect 

to  pay  for  them  at  the  time  agreed  up/m,  of  an  agreement  does  not  constitute 

He  must,  when  he  buys,  intend  never  such  a  fraud  as  will  avoid  the  instru- 

to  pay  for  them  to  prevent  the  title  fW>m  ment,  since  every  person  is  supposed 

passing.    Bidault  v.    Wales,  20   Mo.  to  know  the  legal  efibct  of  an  mstru* 

646 ;    Buckley  p.   Artcher,  21    Barb,  ment  which  he  signs,  and  therefore  has 

685 ;    Mitchell  e.  Worden,  20   Barb,  no  right  to  rely  upon  the  sUtements  of 

258.  the  other  party.    Lewis  v,  Jones,  4  B. 

(a)  It  is  not  necessary  that  a  vendor  &  C.    606;    Russell    v.   Branham,   S 

should  rely  so/e/y  upon  the  fraudulent  Blackf.  277,    And  see  Starr  v.  Bennett, 

statements  of  the  defendant  as  to  the  6  Hill,  808.    If  the  truth  or  falsehooii 

solvency  of  a  third  person,  in  order  to  of  the  representations  might  have  been 

give  a  right  of  action.    It  is  sufficient  tested  by  ordinary  vigilance  and  atten* 

if  the  goods  were  parted  with  upon  tion,  it  is  the  party's  own  folly  if  he 

such  representations,  and  would  not  neglected  to  do  so.  and  he  is  remediless, 

have  been  but  for  them.    Addington  v.  Moore   o.    Turbeville.  2   Bibb,    602; 

Allen,  11  Wend.  874:  Toung  v.  Hall,  Saunders  v.  Hatterman,  2  Ired.  82; 

4  6a-  ^5.  Farrar  v.  Alston,  1  Dev.  69 ;  Falton  r. 

(6)  If,  therefore,  the  party  to  whom  Hood,  84  Penn.  St  866. 
ikisc  sUtemeiiu  were  made,  knew  them 
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damage  he  sustains,  aldiough  he  was  in  part  influenced  by 
other  causes.  Thus,  in  England,  where  such  an  action 
cannot  be  brought  unless  the  misrepresentation  be  in  writing, 
it  is  maintainable  if  the  substantial  misrepresentation 
*  774  be  in  writing,  although  the  plaintiff  *  was  also  influ* 
enced  by  statements  of  the  defendant  which  were  not 
in  writing,  (c) 

Where  a  party  is  obliged  to  rely  upon  the  statements  of 
another,  and  not  only  may  but  should  repose  peculiar  confi- 
dence in  him,  this  is  in  the  nature  of  a  special  trust,  and  the 
law  is  very  jealous  of  a  betrayal  of  this  trust,  and  visits  it 
with  great  severity.  This  principle  is  carried  to  its  utmost 
extent  in  the  case  of  persons  charged  expressly  with  trusts, 
either  by  the  eeitui  que  trusty  or  others  for  him,  or  by  the  act 
of  the  law ;  as  we  have  shown  in  speaking  of  trustees. 

On  the  same  ground,  and  also  because  the  law  especially 
protects  those  who  cannot  protect  themselves,  all  transactions 
with  feeble  persons,  whether  they  are  so  from  age,  sickness, 
or  infirmity  of  mind,  are  carefully  watched.  The  whole  law 
of  infancy  illustrates  this  principle ;  and  applies  it  in  many 
cases,  by  avoiding  on  this  account  transactions  as  fraudulent, 
which  would  not  have  been  so  characterized  had  both  parties 
been  equally  competent  to  take  care  of  themselves,  (d) 

We  have  seen  that  the  intention  is  sometimes  the  test  of 
fraud ;  but,  on  the  other  hand,  this  intention  is  sometimes 
implied  by  the  law;  for  it  seems  now  to  be  quite  settled, 
that  if  one  injures  another  by  statements  which  he  knows  to 
be  false,  he  shall  be  held  answerable,  although  there  be  no 
evidence  of  gain  to  himself,  or  of  any  interest  in  the  ques* 
tion,  or  of  malice  or  intended  mischief.  («>     And  on  the 

(e)  Tntton  r.  Wade,  IS  C  B.  871.  knowledge  of  the  defendant,  and  that 

id)  Malin  v.  Maiin,  2  Johns.    Ch.  damage  lias  ensued  to  tho  plaintiff,  but 

288 ;  Bladifurd  p.  Christian,  1  Knapp,  that  the  plaintiff  must  also  show  the 

77.  motive  which  actuated  the  defendant. 

{$)  Foster  v.  Charles,  6  Bing.  896.  7  I  am  not  aware  of  any  authority  for 

Id.  105.    This  was  an  action  for  mak*  such  a  position,  nor  that  it  can  be 

log  false   statements    concerning   an  material  what  the  motive  was.     The 

agent    whom    the    defendant   recoro-  law  will  infer  an  impro^r  motive,  if 

mended,  and  knew  his  statements  to  be  what  the  detiendant  Uyt  is  false  within 

false.     Tindafl,  C.  J.,  said  :   *'  It  has  his  own  knowledge,  and  is  the  occasion 

been  urged  that  it  is  not  sufficient  to  of  damage  to  the  plaintiff.    See  also 

show  that  a  representation  on  which  a  Corbett  r.  Brown,  8  Bing.  88, 1  Moore 

plaintiff  has  acted  was  false  within  the  &  8.  86,  that  if   a  lepresentatioo  if 
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other  hand,  if  the  ertatement  *  be  false  in  fact,  and  in-  *  776 

jnrious  because  false,  if  it  were  believed  to  be  true  by 

the  party  making  it,  it  is  not  a  fraud  on  his  part*  (/)    If  the 

fklse  within  the  defendant's  own  knowl-  of  the  party  making  it,  this  would  in 
edge,  fraud  is  to  be  inferred.  And  see  general  be  conclusive  evidence  of 
Polhill  V.  Walter,  8  B.  &  Ad.  114,  as  fraud;  but  if  the  representation  was 
explained  in  Freeman  v.  Baker,  5  B.  A  honestljr  made,  and  believed  at  tlie 
Ad.  797 ;  Hart  v,  Talmadge,  2  l>ay,  time  to  be  true  by  the  party  making  it, 
881.  Young  V.  Hall,  4  Ga.  96.  is  a  though  not  true  in  point  of  fact,  we 
strong  case  to  show  that  the  defendant  think  this  does  not  araonnt  to  fraud  in 
need  not  intend  to  derive  any  benefit  law,  but  that  tlie  rule  of  caveat  emptor 
ttom  his  fhiud  in  order  to  render  him  applies,  and  the  representation  itself 
liable.  See  Stiles  v.  White,  11  Met.  does  not  furnish  a  ground  of  actios. 
856 ;  Weatherford  v,  Fishback*  8  And  although  the  cases  may  in  appeal^ 
Scam.  170.  In  Watson  t^  Ponlson,  ance  raise  some  difference  as  to  the  ef- 
Exch.  1851,  7  Eng.  L.  &  Eq.  585,  it  feet  of  a  false  assertion  or  representation 
was  held,  that  if  a  man  tells  an  untruth,  of  title  in  the  setter,  it  will  be  found,  on 
knowing  it  to  be  such,  in  order  to  io-  examination,  that  in  each  of  thorn 
duce  another  to  alter  his  condition,  cases  tliere  was  either  an  assertion  of 
who  does  accordingly  alter  it,  and  title  embodied  in  the  contract,  or  a  rep- 
thereby  aostains  damage,  the  party  resentation  of  title  whieh  was  false  to 
making  the  false  statement  is  liable  in  tlie  knowledge  oi  the  seller.  The  rule 
an  action  for  deceit,  although,  in  mak-  we  have  drawn  from  the  casee  appeatt 
ing  the  false  representation,  no  fraud  to  us  to  be  supported  so  clearly  by  the 
or  it^jurv  was  intended  hy  him.  Mur^  early,  as  wet)  as  the  more  recent,  de* 
ray  v.  Mann,  2  Exch.  58S,  is  to  the  cisions,  tliat  we  think  it  unnecessary  te 
same  effect.  See  also  Tumbull  v,  bring  them  forward  in  review ;  but  to 
Gadsden,  "i  Strobh.  £q.  14 ;  Smith  v^  thtWy  ourselves  with  saying,  that  the 
Mitchell,  6  Ga.  458.  exception  miut  be  dlsallowi^  and  the 
(/)  Collins  V.  Evans,  5  Q.  B.  820;  judgment  of  tlie  Court  of  Exchequer 
Haycrafl  v.  Creasy,  2  EaM,  92;  Raw-  affirmed.**  See  also  Tryoo  v.  Whit* 
Ungs  V.  Bell,  1  C.  B.  951 ;  Tliom  v.  Big-  marsh,  1  Met.  1 ;  Stone'  v.  Denny,  4 
Und,  8  Exch.  725,  'iO  Eng.  L.  &  Eq.  Met.  151 ;  Russell  v.  Clark,  7  Cmnch, 
470;  Ormrod  v.  Hath,  14  M.  &.  W.  69;  Young  v.  Covell,  8  Johns.  25; 
651.  In  this  last  case,  cotton  was  sold  Hopper  o.  Sisk,  1  Smith  (Ind.),,  102, 1 
by  sample,  upon  a  repreaentation  that  Carter,  176 ;  FocJes  v.  Waples,  1  Har^ 
the  bulk  corresponded  with  the  sam-  ring.  (Del.)  181 ;  Boyd  v.  Browne,  6 
pies,  but  no  warranty  was  taken  by  the  Barr,  816 ;  Lord  v.  Goddard,  18  How. 
purcliaser,  and  the  bulk  of  the  ootton  198 ;  Weeks  v.  Burton^  7  Vt.  67 ;  Wells 
turned  out  to  be  of  inferior  quality,  v.  Jewett,  11  How.  Pr  Rep.  242,  254 ; 
and  to  liave  been  falseW  packed,  tboogh  Ashlin  v.  White,  1  Holt,  887 ;  Shrews* 
not  by  the  seller.  Hdd,  that  an  action  bury  v,  Blount,  2  Man.  &  G.  475.  Many 
on  the  case  for  a  false  and  fraudulent  oases,  however,  seem  to  hold,  that  a 
representation  was  not  maintauiable,  false  statement  of  a  material  fact, 
without  showing  that  sueh  representa-  though  made  bona  fide,  will  avoid  a 
tion  was  false  to  the  knowledge  of  the  contract,  and  especially  if  the  state- 
seller,  or  that  he  acted  flraudiilently  or  ment  be  of  a  fact  which  tlie  defendant 
asainst  go<Ml  faith  In  making  it  And  ought  to  know,  and  which  the  other 
TinM,  C.  J.,  in  delivering  the  judg^  pirty  had  a  right  to  expect  the  defend- 
ment  of  the  Court  of  Exchequer  Cham*  ant  did  know.  See  Buford  v.  Caldwell, 
her,  said :  "  The  rule  whksh  is  to  be  8  Mo.  477 ;  Snyder  v.  Findley,  Coxe, 
derived  from  all  the  eases  appears  to  us  48 ;  Thomas  v,  McCann,  4  B.  Mon. 
to  be,  that  where,  upon  the  sale  of  goods,  601;  Loekridge  v.  Foster,  4  Scam, 
the  purchaser  is  saiisfled  without  re-  609;  PaHiam  v.  Randolph,  4  How. 
quiring  a  warranty  (which  is  a  matter  Misa.  485;  Dunbar  v.  Bonetteel,  8 
lor  his  own  consideration),  he  cannot  Scam.  82;  Miller  v.  Howetl,  1  id.  499; 
recover  upon  a  mere  representation  of  Craig  r.  Blow,  8  Stew.  448;  Van  Ar»> 
the  quality  by  the  seller,  unless  he  can  dale  v.  Howard.  6  Ala.  596 ;  Mnaroe  9 
•how  that  the  representation  was  hot-  Pritehett.  16  Ala.  785;  Jutaa  v,  To«l 
tomed  in  fraud.  If,  indeed,  the  repre»  min,  9  Ala.  662. 
sentation  waa  falto^  to  the  knowledge 
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Btatement  be  in  fact  false,  and  be  uttered  for  a  fraudulent 
purpose,  which  is  in  fact  accomplished,  it  has  the  whole  effect 
of  fraud  in  annulling  the  contract,  although  the  person  utter- 
ing the  statement  did  not  know  it  to  be  false,  but  believed  it 
to  be  true.  (^)  If  thes  falsehood  be  known  to  the  party 
making  the  statement,  malice  or  self-interest  will  be  in- 
•  776  ferred.  (A)  •  A  party  will  not  be  held  liable  as  for 
fraud,  if  the  statement  be  of  a  matter  collateral  to 
ilie  conti-act,  unless  it  is  proved  to  have  been  made  fraudu- 
lently, (i) 

If  a  misrepresentation  be  embodied  in  a  contract,  it  would, 
for  obvious  reasons,  be  deemed  more  important,  and  exert  a 
greater  influence,  than  if  it  lie  without  the  contract,  and  be 
connected  with  it  only  collaterally,  and  by  force  of  circum- 
stances. On  a  ground  somewhat  similar,  a  distinction  has 
been  drawn  between  extrinsic  and  intrinsic  circumstances, 
which  may  sometimes  be  of  practical  use.  The  rule  seems 
to  be,  that  a  concealment  or  misrepresentation  as  to  extrinsic 
facts,  which,  by  affecting  the  market  value  of  things  sold,  or 
in  any  such  way,  affects  the  contract,  is  not  fraudulent, 
while  the  same  concealment  of  defects  in  the  articles  them- 
selves would  be  fraudulent.  (/)  But  it  is  perhaps  enough  to 
say  of  this,  that  a  fraud  relating  to  external  and  collateral 
matters,  is  treated  by  the  law  with  less  severity  than  one 
which  refers  to  things  internal  and  essential. 

In  general,  concealment  is  not  in  law  so  great  ixa  offence 
as    misrepresentation,  (i)    whatever    it    may    be    morally. 

Ig)  Taylor  o.  Ashton,  11  M.  &  W.  401.  (t )  See  ante,  p.  770,  note  (;>). 

(A)  Thus,  in  Collins  v.  Denison,  12  {J)  Laidlaw  v.  Organ,  2  Wheat. 
Met.  649,  it  was  held^  that  in  an  action  195,  holds  that  a  rendee  is  not  bound 
for  deceit  in  the  sale  of  a  horse,  when  to  give  information  of  extrinsic  circum- 
proof  is  given  that  the  defendant  know-  sunces,  which  might  influence  the 
ingly  made  false  representations  to  the  price  of  the  article,  although  he  knows 
plaintiff  concerning  the  horse,  at  the  tlie  same  to  be  exclusively  within  his 
time  of  the  sale,  and  that  the  plaintiff  own  knowledge.  See  ante,  vol.  i.  p. 
was  induced  by  those  representations  678.  note  {k).  See  also  BIydenburg  v. 
to  buy  the  horse,  and  confiding  in  them  Welsh,  1  Baldw.  881 ;  Barnett  v.  Stan- 
did  buy  him,  the  jury  are  authorised  ton,  2  Ala.  181.  But  see  Fraser  v, 
and  required  to  find,  that  the  defend-  Gervais,  Walker  (Miss.),  72.  See  also 
ant  made  the  representations  with  the  Hough  v.  Evans,  4  McOord,  169,  as  to 
intent  thereby  to  induce  the  plaintiff  the  duty  of  the  vendor  to  disclose  a 
to  buy  the  horse ;  and  the  plaintiff  can-  latent  defect,  not  known  to  the  buyer, 
not  legally  be  required  to  give  any  fur-  But  this  may  arise  from  the  law  pecui- 
tber  proof  of  sucli  intent  of  the  defend-  iar  to  that  State,  that  a  sound  price 
ant.  See  Barley  v.  Walford,  9  Q.  B.  implies  a  sound  article. 
197 ;  Boyd  v.  Browne,  6  Barr,  810.  (k)  Concealment*  to  be  actionable. 
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It  is  certain,  *  however,  that  the  doctrine  of  fraud  *  777 
extends  to  the  suppression  of  the  truth  in  many  cases, 
as  well  as  the  expression  of  what  is  false.    For  although  one 

may  have  a  right  to  be  silent  under  ordinary  circumstances, 
there  are  many  cases  in  which  the  very  propositions  of  a 
party  imply  that  certain  things,  if  not  told,  do  not  exist.  (T) 

most  of  course  be  of  such  facts  as  the  the  property,  in  a  direction  wlienoe 
partjr  is  bound  to  communicate.  Irvine  he  knows  correct  information  cannot 
V.  Kirkpatricky  House  of  Lords,  8  Eng.  be  obtained,  althougii  his  false  and 
L.  &  Kq.  17.  And  see  Otis  v.  Ray-  fraudulent  representations  are  made  by 
mond,  8  Conn.  418 ;  Van  Arsdale  v,  actions  rather  than  words,  he  is  liable 
Howard,  6  Ala.  596;  Eichelberger  o,  to  an  action  on  the  case  for  deceit. 
Bamitz,  1  Yeates,  807.  A  purchaser  Chisholm  v.  Qadsden,  1  Strobh.  :i20. 
is  not  bound  to  disclose  his  knowledge  But  where  the  defendant,  in  an  action 
of  a  fraud  which  makes  the  title  of  the  for  deceit  in  the  sale  of  a  slave,  had 
vendor  to  the  property  better  than  he  been  told  that  he  was  unsound,  but  did 
himself  supposes,  where  the  means  of  not  believe  it,  it  was  held,  that  he  was 
knowledge  are  equally  open  to  both,  not  bound  to  disclose  it.  Hamrick  v. 
Kintzing  v.  McRlrath,  6  Penn.  St.  467.  Hogg,  1  Dev.  861.  As  to  evidence  of 
But  see  Stevens  r.  Fuller,  8  N.  H.  468.  fraudulent  concealment,  see  Fleming  u 
In  Railton  v,  Mathews,  10  Clark  &  Slocum,  18  Johns.  408.  In  Greorge  v 
F.  984,  a  party  became  surety  in  a  bond  Johnson,  6  Humph.  86,  it  was  heid,  tliat 
for  the  fidelity  of  a  commission  agent  where  a  party,  during  a  negotiation  for 
to  his  employers.  After  some  time  the  sale  of  property,  stated  that  the 
the  employers  discovered  Irregularities  other  contracting  party  must  take  the 
in  the  agent's  accounts,  and  put  the  property  at  his  own  risk,  such  state- 
bond  in  suit.  The  surety  then  insti-  ment,  though  negativing  a  warranty, 
tured  a  suit  to  avoid  the  bond,  on  the  would  not  exonerate  the  party  from  a 
ground  of  concealment  by  the  employ-  liability  for  a  suppression  of  the  troth 
en  of  material  circumstances  affecting  or  the  suggestion  of  falsehood, 
the  agent's  credit  prior  to  the  date  of  (/}  Kidney  v.  Stoddard,  7  Met  252, 
tlie  bond,  and  which,  if  communicated  furnishes  an  excellent  illustration  of 
to  the  surety,  would  have  prevented  such  a  concealmeni  as  ia  actionable, 
him  from  undertaking  the  obligation.  There  a  father  by  letter  recommended 
On  the  trial  of  an  issue  whether  the  his  minor  son  as  wortliy  of  credit,  &c. 
surety  was  induced  to  sign  the  bond  by  He  did  not  state  that  he  was  a  minor, 
undue  concealment  or  deception  on  A.  saw  Uie  letter,  and  on  the  strength 
tlie  part  of  the  employers,  tlie  presid-  of  it  trasted  the  minor  for  ^oods  for 
ing  judge  directed  the  jury  that  the  trade  to  a  large  amount.  The  jury  were 
concealment,  to  be  undue,  must  be  told,  that  if  the  father  concmied  the/act  of 
wilful  and  intentional,  with  a  view  to  the  minoritifoftheaon,withtheviewqfgtV' 
the  advantages  the  employers  were  ing  him  a  enditf  kncwing  or  believing, 
thereby  to  gain.  Held,  by  the  Lords  that  if  that  fact  had  been  ttated  he 
(reversing  the  j'udgment  of  the  Court  would  not  have  obtained  the  credit,  he 
of  Session),  that  the  direction  was  was  liable  in  law  for  the  damage  A. 
wrong  m  point  of  law.  Mere  non-com-  sustained,  and  this  ruling  was  affirmed 
municatlon  of  circumstances  affecting  by  the  whole  court.  And  see  Jackson 
the  situation  of  the  parties,  materiid  v,  Wilcox,  1  Scam.  844.  So,  where  it 
for  the  surety  to  be  acquainted  with,  was  agreed  between  the  vendors  and 
and  within  the  knowledge  of  the  per-  vendee  of  goods,  that  the  latter  should 
•on  obtaining  a  surety  bond,  is  undue  pay  10s.  per  ton  beyond  the  market 
concealment,  though  not  wilful  or  in-  price,  which  sum  was  to  be  applied  in 
tentional,  or  with  a  view  to  any  advan-  liquidation  of  an  old  debt  due  to  one 
tage  to  himself  See  Prentiss  o.  Buss,  of  the  vendors ;  and  the  payment  of 
16  Me.  80.  If  a  broker  sell  property  the  goods  was  guaranteed  by  a  third 
to  a  person,  knowing  it  to  to  be  subject  person,  but  the  bargain  between  the 
to  the  lien  of  tijifri  facias,  and  conceal  parties  was  not  communicated  to  the 
the  fkct.  and  send  the  party  to  investi-  suretv ;  it  was  held,  that  that  was  a 
gate  respecting  the  incumbrances  on  fraud  on  the  surety,  and  rendered  the 
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This  is  peculiarly  the  case  in  contracts  of  insurance  ;  where 
the  insured  is  bound  to  state  all  facts  within  his  knowledge 
which  would  haye  an  influence  upon  the  terms  of  the  con- 
tract, and  are  not  known,  or  may  be  supposed  by  him  not  to 

be  known,  to  the  insurer,  (m)    In  these  cases,  and 
*  778  *  in  others  which  come  within  this    principle,  the 

8uppre99io  veri  has  the  same  effect  in  law  as  the  ex- 
pressio  falsi. 

The  next  rule  of  which  we  would  speak  is  one  which  is 
frequently  of  very  diflBcult  application.  It  is  the  rule  which 
discriminates  between  the  mere  expression  of  opinion  and 
the  statement  of  a  fact,  (n)  This  is  often  a  question  for  the 
jury ;  but,  so  far  as  it  is  matter  of  law,  it  may  be  said  that  a 
false  representation,  in  order  to  have  the  full  effect  of  fraud, 
must  relate  to  a  substantial  matter  of  fact,  and  not  merely  to 
a  matter  which  rests  in  opinion,  or  estimate,  or  judgment,  (o) 
One  reason  is,  the  difficulty  of  proving  that  a  mere  statement 
of  opinion  is  false,  for  no  one  can  know  what  another  thinks, 
with  any  certainty,  unless  the  opinion  is  of  some  tangible 

EMimsitf  void.    Fideock  o.  Biahop,  S  its  Tatoe ;  but  he  ii  for*  false  reprtsen- 

.  &  C.  606  totk>D  M  to  it«  loeation,  if  the  pvrcbfiser 

(m)  Lindenenu  v.  OesboitMigh,  S  B.  have  not  an  opportunity  at  the  time  ci 

&  C.  686 ;   Bufo  v.  Tttnier«  6  Taant.  seeing  the  land.    So,  also,  he  is  liable 

88S ,  an  excellent  case  on  the  tnt^wt  for  a  misrepresentation  as  to  tlie  cost  of 

of  ooncealment.  See  ftirther  Clark  v.  the  land. 

Man.  Ins.  Co.  8  How.  286;  Fletcher  v.        (o)  Thos,  misrepresentations  bj  one 

Commonwealth  Ins.  Co.  18  Pick.  419 ;  contracting  party  to  the  other,  as  to  the 

Walden  v.  Louisiana  Ins.  Co.  12  l^a.  mine  or  quantity  of  a  commodity  in 

184;  Lyon  v.  Commercial  Ins.  Co.  2  market,  wliere  coneot  information  on 

Kob.  (La.)  266;    New  York   Bowery  the  subject  is  equally  within  the  power 

Ins.  Co.  V.  New  York  Ins.  Co.  17  Wend,  of  both  parties,  with  eqval  d&ligeDoe,  do 

869.  not,  in   contemplation  of  law,  consti- 

(n)  Wliere  a  person,  having  land  for  tvte  fVaud.    Foliey  •>.  Cowgill,  6  Blackl 

•ale,  gave  an  authority  in  writing  to  18.    And  the  same  principle  was  ap- 

sell  it  npon  certain  terms,  containing  plied  in  Batly  v.  Merrell,  8  Bulstr.  94, 

the  following  clause :    "  I  will  guar-  where  a  carrier  brought  an  action  ^ 

anty  that  there  is  45,000,000  f^et,  £)ard  deceit  for  representing  that  a  load  was 

measure,  of  pine  timber,  on  the  town-  only  8  cwt,  when  it  was  20  cwt.,  where^ 

ship;  and  the  purchaser   may  elect,  by  two  of  his  horses  were  killed.   Judg- 

within  thirty  days  of  the  purchase,  to  ment  was  arrested,  because  tlie  carrier 

take  it  at  a  survey  of  all  the  standing  might  have  weighed  the  load  himself, 

pine  timber  at  one  dollar  per  thousand,  But  flilse  representations  by  a  vendor  of 

or  pay  the  said  946,000 ;     it  was  held,  real  estate  as  to  its  income  or  profits 

that  this  did  not  amount  to  a  represen-  will    invalidate    the    sale>   Imng  v, 

tation  that  there  were  in  fiict  forty -five  Thomas,  18  Me.  418 ;  Hutchinson  •» 

millions  of  feet  of  timber  en  the  land.  Hlorley  7  Soott,  841.    And  see  Madde- 

Hammatt  v.  Emerson,  27  Me.  808.    So,  ford  v.  Austwick,  1  Slmeiis,  89 ;  Wibioa 

fin  Sandford  v.  Handy,  28  Wend.  260,  it  v,  Wilson,  6  Scott,  640;  DobeU  «w  St»> 

wae  heid,  that  a  vendor  of  land  is  not  vens^  8  B.  &  C.  628* 
ttable  fbr  an  expression  ot  opinion  d! 
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matter  of  fact  plainly  before  one's  eyes,  and  then  it  would 
generally  be  a  falsehood  as  to  fact.  Another  reason  is,  that 
if  one  person  has  an  opinion,  so  may  another ;  and  if  any  one 
relies  on  mere  opinion,  instead  of  ascertaining  facts,  it  is  his 
own  folly.  But  this  rule  must  not  be  pressed  beyond  its 
reason.  For  though  the  statement  be  in  form  only  of  an 
opinion ;  yet  if  that  opinion  was  one  on  which  the  other  party 
was  justified  in  reljring,  either  by  the  relations  existing 
between  the  parties,  (jt>)  or  by  the  nature  *  of  the  *  779 
case,  and  it  can  be  made  to  appear  that  the  opinion 
expressed  was  not  in  fact  held,  it  is  not  easy  to  see  why  this 
should  not  be  regarded  as  a  false  statement  of  a  fact,  or 
rather  why  it  is  not,  strictly  speaking,  a  false  statement  of  a 
foot. 

The  misrepresentation  need  not  be  made  by  the  party 
whom  it  benefits,  in  order  to  constitute  a  fraud  as  against 
him.  (9)     It  may  be  his  by  adoption:  as  if  a  seller  knew  that 

ip)  See  Shaeflbr  #.  Sleade,  7  Blackf.  him  that  he  had  been  called  upon  by 

178.  the  vendor,  and  that  *'  he  had  given  as 

(7)  And  it  it  for  this  reason,  that  if  good  an  account  of  him  as  lie  could 

A  trusts  B  upon  the  fraudulent  recom-  and  not  make  himself  liable/'  —  "  that 

mendation  of  C,  A  is  not  left  to  his  he  liad  told  him  that  he,  the  purchaser, 

action  for  damages  against  C  for  the  was  a  clever  fellow,  and  was  doing  a 

deeatf  but  the  fraud  of  C  invalidates  thriving  business  in  Vergennes ;  and 

tlie  contract  between  A  and  B,  and  that  he,  the  creditor,  had  sold    him 

gives  A  the  same  right  to  retake  the  goods,  and  he  paid  well,  and  he  was 

goods  as  if  the  fraud  had  proceeded  ready  to  sell  him  more."  At  the  time 
irectly  from  B  himself.  Fitzsim-  of  this  transaction,  tlie  purchaser  was 
mons  V.  Joslin,  21  Vt.  1^29,  is  a  very  in  arrears  to  these  same  original  cred- 
interesting  and  valuable  case  upon  itors,  to  the  amount  of  several  hundred 
this  point.  In  that  case  the  creditors  dollars  each,  and  their  demands  had 
of  a  trader  who  was  insolvent,  but  who  actually  been  placed  in  the  hands  of 
wished  to  purchase  goods,  being  un-  their  attorney  at  Vergennes,  where  the 
willing  to  extend  to  him  further  credit,  purchaser  resided,  for  collection  ;  and, 
told  him  that  they  did  not  like  to  seH  as  soon  as  they  learned  that  this  last 
to  him  if  he  could  buy  elsewhere,  and  purchase  had  been  effected,  they  sent 
gave  him  the  name  of  another  mer-  instructions  to  the  attorney  to  attach 
chant,  and  authorized  him  to  refer  to  the  goods,  as  the  property  of  the  pur- 
them.  He  attempted  to  purchase  of  chaser,  upon  their  arrival  at  the  place 
this  merchant,  and  being  asked  for  ref-  of  destination.  This  was  done,  and,  as 
erenoes,  gave  the  names  of  his  original  soon  as  the  vendor  was  informed  of  the 
creditors,  and  was  told  to  call  again  in  insolvency  of  the  purchaser,  wliich  was 
fanUf  an  hour.  He  did  call  again  in  the  within  a  week  after  the  attachment, 
course  of  the  day,  and  the  purchase  he  demanded  the  goods  of  the  sheriff*, 
was  effected.  No  inquiry  was  made  offering  to  pay  freight ;  but  the  sheriff 
bv  the  vendor  of  the  purchaser,  as  to  refused  to  surrender  them.  The  ac- 
tus circumstances,  nor  did  he  give  any  tachment  was  made  upon  suits  in  favor 
assurances  whatever  relative  thereto,  of  the  several  original  cretlitors ;  and 
On  the  same  day,  and  after  the  pur-  it  did  not  appear  that  either  of  these 
chase  was  effected,  the  purchaser  met  creditors,  except  the  one  above  men- 
one  of  his  original  creditors,  who  told  tioned,  had  made  any  represeotatioil 
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ft  &lse  statement  had  been  made  by  a  diiid  party,  which  was 
known  to  the  buyer,  and  was  operating  upon  his  mind,  aad 

inducing  him  to  complete  the  purchase ;  (r)  if  the 
*  780  seller  only  permits  the  buyer  *  to  act  under  this  delu* 

sion,  he  makes  the  falsehood  his  own,  and  it  is  his 
fraud.  (9)  And  it  is  hardly  necessary  to  repeat,  what  may 
be  inferred  from  the  general  principles  of  agency,  that  a 
principal  may  commit  a  fraud  by  an  agent,  or  may  ev^i  be 
affected  by  the  fraud  of  his  agent,  although  personally 
honest,  (t) 

We  have  already  seen  that,  generally,  wherever  one  has  a 
light  to  rescind  a  contract,  and  exercises  that  right,  he  must 
restore  the  other  party  to  the  same  condition  that  he  would 
have  been  in  if  the  contract  had  not  been  made,  (u)    But 

whaterer  in  relation  to  tko  matter,  baring,  to  the  kaowledge  of  defiwdant^ 
And  it  was  held,  that  the  purchaser  communicated  this  representation  to 
was  responsible  for  the  representations  plaintiff,  who  tecanie  the  purcAiaser  in- 
made  by  his  creditor;  and  that  the  stead  of  B,  keid,  that  an  action  lay 
Tender,  having  been  cheated  and  de-  against  defendant  at  the  suit  of  plain- 
oelved  by  means  for  which  tiie  piir-  tiff.  See  also  Weatherferd  v.  Fisheack, 
ehaser  was  legally  responsible,  mig^t  8  Scam.  170.  But  in  McCracken  v. 
sustain  troTer  against  the  sheriff  to  West,  17  Ohio,  16,  it  was  heid,  tluit  if 
recover  the  value  of  tbe  goods  so  A  write  a  letter  to  B,  desiring  him  to 
attached.  introduce  the  bearer  to  such  merchants 
(r)  Crocker  v.  Lewis,  8  Smnner,  8.  as  he  may  desire,  and  deecribing  him 
In  this  case  it  was  held,  that  a  represen-  as  a  man  of  property,  and  the  bearer 
tation  made  by  A  to  B,  and  commnni-  do  not  deliver  the  letter  to  B,  bat  nse 
cated  by  B  to  C,  who,  relying  there-  it  to  obtam  credit  with  C,  C  eaimot 
vpon,  contracts  with  A,  by  which  he  is  maintain  an  action  for  deceit  against 
defrauded,  shall  havie  the  lame  efkei  A,  though  the  representations  in  the 
to  avoid  the  oontract  as  if  made  directly  letter  are  untrue. 
by  A  to  C.  See  also  Bowers  &.  John-  (t )  See  Warner  0.  Ooniels,  1  Woodb. 
son,  10  Smedes  &  M.  169;  Hvnt  v.  &  M.  90;  Harris  v,  Dehimar,  8  Ired. 
Moore,  2  Barr,  106.  So  fraudulent  £q.  219;  Bowers  9.  Johnson,  10  Smedes 
representations  by  A  to  B  conceniing  &  Ai.  178 ;  Lawrence  e>.  Hand,  23  Miss, 
another's  credit  or  soWency ,  if  commn-  106. 

nicated  to  C,  who,  relying  upon  them,        {t)  Fitisimmons  v.  Joslin,  21  Vt'  129. 

trusts  such  third  person,  mmy  give  O  a  In  this  case  Retf/Uid,  J.,  ably  reviews 

right  of  action  against  A,  as  much  as  if  the  decided  cases,  and  pointedly  coa- 

the  communication  had  been  addressed  demns  the  cases  of  Comfoot  t'.  Fo wke, 

to  C  in  person.    For  tlie  foundation  of  6  M.  &  W.  868 ;    and  Langridge  e. 

such  an  action  is  not  privity  of  con-  Levy,  2  M.  &  W.  619,  4  id.  886,  as 

tract ;  but  tlie  author  of  the  fraudulent  unsound.    See  also  Fuller  v.  Wilson, 

misrepresentations  is  guilty  of  a  tort,  8  Q.  B.  68;  and  Cress  0.  Sachet,  i 

and  is  answerable  for  the  damage  suf-  Bosw.  617.    And  see  ante,  w^\.  i.  pp.  72; 

fered  by  an}'  one  from  such  tortious  78,  and  notes. 

contract    Gerhard  v.  Bates,  2  Ellis  &        (u)  Burton  v.  Stewait,  8  Wend.  286; 

B.  476.  20  Eng.  L.  &  Eq.  129;  Pilroore  Thayer  v.  Turner,  8  Met.  660;  Kim- 

p.  Hood,  6  Bing.  N.  C.  97.    In  this  last  ball  9.  Oumiingham,  4  Mass.  602 ;  Per- 

ease,  the  defendant  being  about  to  sell  ley  v.  Balch.  28  PidL.  288.     See  abo 

a  public-house,  fidsely  represented  to  ante,  p.  679,  n.  (a).    But  in  Stevens  v. 

B,  who  had  agreed  to  puroluMe  it,  that  Austin,  1  Met  667,  where  B  received 

the  reoeipts  were  JC180  a  month;  B  the  promissory  nete,  &€••  of  A,  te 
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where  the  right  to  iseeciad  epruiga  from  discoTeied  fmud, 
there  is  an  exception  to  the  rule :  the  defrauded  party  does 
not  lose  his  right  to  rescind  because  the  contract  has  been 
partly  executed,  and  the  parties  cannot  be  fully  restored  to 
their  former  position ;  (v)  but  he  must  rescind  as  soon 
as  drcumstonoes  permit,  *  and  must  not  go  on  with  *  781 
the  contract  after  the  discovery  of  the  fraud,  so  as  to 
increase  the  injury  necessarily  caused  to  the  fraudulent  party 
by  the  rescission,  (tr)     In  other  words,  if  he  rescinds  on  the 

goods  which  A  fraudulently  obtained  the  articles  sold  in  specie,  perhaps  hm 
of  him  and  sold  to  C,  wlio  had  koowl-  would  havje  been  obH^ed  to  j«tum  all 
edge  of  Die  fraud ;  it  was  held,  that  B  the  consideration  received.  In  Frost 
might  mmntain  an  action  of  trover  ibr  v.  Lowrj,  16  Ohio,  200,  it  was  kM, 
the  goods  against  C,  without  restoring  that  if  A  obtains  goods  of  B-by  fidsa 
the  note  to  A.  And  Shaw^  C.  J.,  said  :  pretences,  and  gives  therefor  an  ac- 
'*  The  question  is  whether  the  plaintiff  .cepted  draft  upon  C,  an  aooonNDodation 
was  bound  to  tender  back  the  note  and  acceptor,  it  is  not  necessary  for  B  to 
money  he  had  received  before  he  could  return  the  draft  to  A,  in  order  to  re- 
bring  his  action.  We  think  he  was  acind  the  sale,  and  recover  back  the 
not.  Not  to  the  defendant;  for  the  goods.  And  so,  if  a  person  effect  a 
plaintiff  had  received  nothing  of  him.  compromise  of  his  debts,  by  fraudulent 
Mor  could  the  defendant  raise  the  ques-  xepresentationSi  and  procure  a  dis- 
tion,  whether  the  plaintiff  had  made  cliarge  of  the  same  by  paying  a  per- 
restoration  to  Foster  or  not.  It  was  centajce  thereon,  and  an  action  be 
res  inter  aUoe,  with  which  the  plaintiff  brought  to  recover  the  balance,  on 
had  no  concern,  and  was  wholly  irrela-  the  ground  of  fraud,  it  is  not  neces* 
tive  to  the  issue  between  the  parties."  aary,  as  preliminary  to  the  right  of 
Generally,  an  offer  to  return  the  prop-  secovery,  that  the  plaintiff  repa^  or 
erty  received  is  as  effectual  as  actually  offer  to  repay  the  percentage  reoeired. 
returning  it.  See  Howard  v.  Cadwala-  The  doctrine  of  the  rescisdon  of  con- 
der,  6  Blackf.  225 ;  Newell  v.  Turner,  tracts  does  not  apply  to  such  a  case. 
9  Porter,  420;  Bamett  i*.  Stanton,  2  Pierce  v.  Wood,  8  Foster,  619. 
Ala.  181.  But  see  Carter  v.  Walker,  {w)  Thus,  in  Masson  9.  Bovet,  1 
2  Rich.  40.  In  Bacon  v.  Brown,  4  Denio,  69,  it  was  AsU,  that  where  a 
Bibb,  91,  it  was  held,  that  in  an  action  party  has  been  led  to  enter  into  a  con- 
fer damoffee  for  deceit  in  a  sale  of  per-  tract  by  the  fraud  of  the  other  party, 
sonal  property,  it  was  not  necessary  to  he  may,  upon  discovering  tlie  fraud, 
return,  or  offer  to  return  the  property,  rescind  the  contract,  and  recover  what- 
AUttr,  if  the  buyer  disaffirms  the  con-  ever  he  has  advanced  upon  it ;  pro- 
tract and  sues  for  the  price  paid,  vided  he  does  so  at  t)ie  eariiest  mo- 
(v)  Thus,  wliere  a  rendor  receired,  ment  after  he  has  knowledge  of  the 
in  part  payment  for  goods,  the  note  of  fraud,  and  returns  wliatever  he  has 
a  third  person,  and  for  the  other  part  himself  received  upon  it.  In  that  case 
an  order  from  tlie  vendee  on  anotlier  tlie  defendant,  being  the  pUintiff  m  a 
person,  which  order  was  duly  paid,  it  judgment,  and  about  to  cause  Uuid  of 
was  kdd,  that  the  vendor  having  taken  the  judgment  debtor  to  l)e  sold  on  e3ce- 
tbe  note  upon  the  false  and  fraudulent  cution,  (raudulently  represented  to  the 
representations  by  the  vendee  that  the  plaintiff  that  the  land  to  be  sold  was 
maker  was  solvent,  miglit  return  the  free  fh>m  any  prior  encumbrance, 
note  to  the  vendee,  and  maintain  a*-  when  in  truth  it  was  subject  to  older 
sumpeit  for  the  balance  of  tlte  amount  liens  to  more  than  its  value,  and  thereby 
of  the  goods  sold  above  the  order,  induced  him  to  become  the  purchaser 
without  returning  the  order  also ;  and  at  the  sheriff's  sale  for  a  considerable 
that  the  defendant  was  not  entitled  to  sum,  and  received  from  him  in  pay- 
lie  placed  en/My  in  efaJtn  quo.  Martin  ment  of  his  bid  the  note  of  a  tliird  per- 
9.  Roberto,  5  Cash.  126.  Had  the  ven-  son  held  by  the  plaintiff  for  a  larger 
dor  sought  by  rtpleYin  to  leooiMr  ail  mxm  than  the  amount  bid,  giving  bMdc 
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ground  of  fraud,  he  must  do  so  at  once  on  discovering  the 
fraud; (2;)   for  he  is  not  bound  to  rescind,  and  any 

•  782  *  delay,  especially  if  it  be  injurious  to  the  other  party, 

would  be  regarded  as  a  waiver  of  his  right.  Cases 
often  say  that  fraud  makes  a  contract  absolutely  void^  (y)  but 
by  this  it  cannot  be  meant  that  the  innocent  party  cannot 
waive  the  fraud,  and  insist  upon  the  contract.  And  such  a 
waiver  would  be  inferred  from  his  continuing  to  treat  as  his 
own  the  property  which  came  to  him  by  reason  of  the 
fraud.  (2)  The  mere  lapse  of  time,  if  it  be  considerable, 
goes  far  to  establish  a  waiver  of  this  right ;  and  if  it  be  con- 
nected with  an  obvious  ability  on  the  part  of  the  defrauded 
person  to  discover  the  fraud  at  a  much  earlier  period,  by  the 
exercise  of  ordinary  care  and  intelligence,  it  would  be  almost 
conclusive,  (a) 

The  fraudulent  party  cannot  himself  assert  his  fraud,  and 
claim  as  his  right  any  advantages  resulting  from  it.  To  per- 
mit  him  to  do  so  would  be  to  contradict  the  plainest  prin- 

his  own  note  for  the  balance.  It  was  to  aflfect  a  contract  with  fVaud,  he  ofl^ra 
kfldf  that  the  plaintiff,  who  had,  imme-  to  perform  it  on  a  condition  which  lie 
diately  upon  the  discovery  of  the  fraud,  has  no  right  to  exact,  he  thereby  waives 
offered  to  give  up  the  note  received  by  the  fraud,  and  cannot  set  it  up  in  an 
him.  and  to  assign  the  certificate  of  action  on  the  contract  Blydenburgh 
sale,  could  maintain  replevin  in  the  v.  Welsh,  Baldw.  881.  And  see  Lam- 
detinet  against  the  defendant,  for  the  erson  v.  Marvin,  8  Barb.  10.  But  in 
note  so  transferred  to  the  defendant  Adams  v.  Shelby,  10  Ala.  478,  it  was 
by  him.  held^  that  when  a  party,  by  fraud,  ob- 
(x)  Thus,  where  A  engaged  to  carry  tains  possession  of  property,  under  a 
away  certain  rubbisli  for  B  at  a  spec\fied  contract  which  he  had  not  complied 
sum,  but  found  upon  commencing  his  with  on  his  part,  an  offer  by  the  de- 
work  that  B  had  made  fraudulent  rep-  frauded  party  to  make  a  new  contract, 
resentations  as  to  the  quantity  of  rub-  which  is  not  acceded  to,  is  not  a  waiver 
bish,  but  nevertheless  went  on  with  of  any  right  he  had  against  the  other 
the  work,  and  then  sought  to  recover  for  the  fraud  practised, 
more  than  the  sum  specific^  by  the  (y)  Flynn  r.  Williams,  7  Ired.  82. 
contract,  it  was  held,  that  by  going  on  \z)  Thus,  in  Campbell  v.  Fleming,  1 
with  the  work  he  had  waived  the  fraud,  A.  &  E.  40,  it  was  A#/<i,  that  if  a  party 
and  could  not  recover  except  upon  the  he  induced  to  purchase  an  article  by 
special  contract.  Selway  v.  Fogg,  6  fraudulent  representations  of  the  seller 
M.  &  W.  88.  Saratoga  R.  R.  v.  Row,  respecting  it,  and  after  discovering  the 
*24  Wend.  74,  is  very  analogous,  and  fraud  continue  to  deal  with  the  article 
see  Herrin  v.  Libbey,  86  Me.  850.  So,  as  hiaown,  he  cannot  recover  back  the 
if  a  party  defrauded  brings  an  action  money  from  the  seller.  And  semliU 
on  the  contract  to  enforce  it,  he  thereby  that  the  right  to  repudiate  the  cou* 
waives  the  fraud  and  affirms  the  con-  tract  is  not  afterwards  revived  by  the 
tract.  Ferguson  r.  Carrington,  9  B.  discovery  of  another  incident  in  the 
&  C.  69 ;  Kimball  v.  Cunningham,  4  same  fraud. 

Mass.  502.    See  also  Whitney  v,  Al-  (a)  See  Veazie  p.  Williams,  8  Story, 

laire,  4  Denio,  654  ;  Lloyd  v.  Brewster,  612.     But  see  Attwood  9.   Small,  6 

4  Paige,  537.    So  if,  atter  a  party  has  Clark  &  F.  284 ;  Irvine  9.  Kirkpatrick, 

acquired  a  knowledge  of  firsts  tending  House  of  Lords,  8  £ng.  L.  &  £q.  17. 
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ciples  of  law.  No  man  can  be  permitted  to  found  any  rights 
upon  bis  own  wrong  ;  (i)  and  it  would  seem  to  be  an  infer* 
ence  from  this,  that,  if  both  parties  are  in  fault,  the  law  will 
not  interfere  between  them ;  and  this  is  so,  if  both  parties 
are  actually  fraudulent,  although  the  beginning,  and  the 
greater  fraud,  may  be  on  one  side  or  the  other.  (0) 

The  general  rule,  that  equity  gives  relief  only  where  the 
IttW  cannot,  seems  not  applicable  to  cases  of  fraud ;  for  therp 
equity  and  law  have,  in  some  cases  at  least,  a  concurrent 
jurisdiction.  But  where  the  injured  party  confines  his  claim 
to  damages,  he  should  bring  his  action  at  law.  If  he  seeks 
to  set  aside  the  contract  entirely  on  this  ground,  he  must 
either  wait  until  sued  upon  the  contract,  and  then  in- 
terpose this  defence  at  law,  or  *  by  his  bill  in  equity  *  783 
seek  for  an  injunction,  or  other  proper  remedy.  There 
IS  one  distinction,  however,  which  rests  upon  cases  of  author 
ity,  but  is  in  its  own  nature  so  far  technical  that  we  have 
some  doubts  whether  it  would  now  be  generally  adopted. 
It  is  this,  that  while  in  a  suit  on  a  simple  contract,  fraud  is 
a  good  and  complete  defence,  it  is  not  pleadable  in  bar  to  an 
action  founded  upon  a  specialty.  Some  of  the  courts  which 
have  recognized,  and  perhaps  enforced  this  distinction,  have 
doubted  its  reasonableness  ;  and  in  that  mingling  of  law  and 
equity  jurisdiction,  which  has  made  much  progress,  and 
threatens,  or  promises,  to  make  more,  we  think  this  distinc- 
tion will  disappear,  (d)    It  has  been  said  that  equity  will 

(6)  Jonet  V.  Yates,  9  B.  &  C.  582,  tract  against  the  other,  the  defendant 

rir  Lord  Tenterden;  Taylor  v.  Weld,  may  plead  that  the  contract  was  ob- 

Mass.  116 ;  Ayres  v.  Hewett,  19  Me.  tained  by  fraud  and  imposition.    And 

281 ;  Hollis  v.  Morris,  2  Marring.  (Del.)  Shaw,  C.  J.,  in  delivering  the  judgment 

128.    Therefore  one  who  gives  a  fraud*  of  the  court,  said  :  *'  It  was  argued  on 

Ulent  bill  of  sale  to  defraud  his  cred-  the  part  of  the  plaintiff,  that  whatever 

itors  cannot  set  it  aside.    Bessey  v,  might  be  the  e£Fect  of  the  alleged  fraud 

Windham,  6  Q.  B.   166;  Nichols  v.  in  defence  of  a  suit  on  a  simple  oon- 

Patten,  IH  Me.  231.  tract,  such  a  fraud  is  not  pleadable  in 

(c)  Warburton  9.  Aken,  1  McLean,  bar  of  an  action  on  a  deed  or  specisUty. 

460 ;  Goudy  v.  Gebhart,  1  Ohio  State,  Several  cases  are  cited  in  support  of 

262 ;   NoUis  v.  Clark,  20  Wend.   24 ;  this  position,  from  the  decisions  of  the 

Smith  V.  Hubbs,  1  Fairf.  71 ;  Hoover  courts  of  New  York ;    and  the  point 

V.  Pierce,  27  Miss.  18.  seems  to  be  there  so  settled  by  a  series 

{d)  Any  such  distinction  is  denied  in  of  cases.     It  is  ^  little  remarkable, 

Massachusetts.    See  Hazard  v.  Irwin,  however,  that  the  original  case,  which 

18  Pick.  95.    In  that  case  it  was  held,  constitutes  the  commeucemeot  of  this 

that  in  an  action  on  a  contract  under  series,  is  hardly  an  authority  for  the 

seal,  in  which  one  of  the  contracting  point.     Dorian  v.  Sammis,  2  Johns, 

parties  is  seeking  to  enforce  the  oon-  179,  note.   The  case  was  debt  on  bon^ 
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act  npoh  presumpticms  af  firaud,  which  latr  might  not  deem 

sufficient  to  justify  a  Terdict.  C^dy 
*  784       *  It  is  said  that  the  law  never  presumes  fraud.    11 

this  maxitin  is  regarded  merelj  as  fm  expression  of  the 
horror  with  whieh  the  law  regards  frauds  and  its  unwilling- 
ness to  suppose  that  atij  cme  can  be  guilty  of  a  thing  so  base, 
it  may  be  useful.  And  if  it  means  no  more  than  that  the 
law  never  presumes  fraud  without  any  evidence,  as  it  will 
sometimes  presume  payment  or  title  from  lapse  of  time  i  (e) 

for  the  price  of  a  slsve ;  the  Aefendsnt  wm  a  teal  aetlon,  iitrolTUig  a  (faeetion 

relied  on  the  fact  that  the  negro  was  of  title ;  and  the  deed,  bjr  which  the 

fk^e,  and  not  the  property  of  the  plain-  plaintiff  conveyed   to  the  defendant, 

tiff,  when  he  eola  her ;  a  mere  falhire  being  shown  to  have  been  obtaroed  by 

of  consideration,  and  with  no  averment  imposition  and  fraud,  it  was  held  that 

of  fraudulent  representation.  The  Court  no  title  passed.    The  last  of  the  above 

ask, '  Can  a  defendant  in  a  court  of  law  cases  assumed  the  same  rule  to  be  a 

get  rid  of  a  bond,  given  on  a  sale  of  a  settled  rule  of  law ;  but  the  case  was 

chattel,  on  ttie  ground  of  fafliire  of  con-  distiftgiiisbable  in  this^  that  the  flrst 

sideration  ?   Tliere  is  no  allegation  that  grantee,  who  obtained  the  deed  from 

the  plaintiff  sold  the  chattel  fraudu-  the  plaintiff  by  firaiid  and  imposition, 

lently,  and  knowing  that  ho  had  no  had  conveyed  the  land  to  a  bona  juk 

title.  There  is  no  case  in  which  a  bond  purchaser  without  notice,  and  so  it  was 

can  be  set  aside  bdt  Whore  the  cofrsid-  fifki,  that  as  against  hint  the  rule  did 

eration  was  void  in  law,  or  where  there  not  apply.    Tite  general  doctrine  was 

was  fraud.'     But   it  was  afterwards  Also  settled  in  a  case  in  which  thd 

ruled,  that  fraud  cannot  be  pleaded  to  opinion  was  given  by  Panont,  C.  J.   It 

a  specialty  in  a  court  of  law,  not  affect-  is  directly  in  point.    It  was  on  cove- 

ing  Uie  execution  of  the  bond  itself;  nant,  and  the  defendant  pleaded  that  It 

but  these  decisions  are  founded  mainly  was  obtained  by  fhiud  and  impoeition, 

on  the  consideration,  that  a  more  ade-  and  the  defence  was  held  ^ood.    The 

qoate  remedy,-  and  one  better  adapted  question  as  to  tlie  relative  jurisdiction 

at  once  to  discover  the  fraud  and  to  of  courts  of  law  and  equity  is  there 

relieve  against  it,  is  afforded  in  equity,  considered.    The  learned  Judge  cofi- 

In  one  of  the  late  cases  on  the  subiiecty  eludes  this  part  of  the  case  thus :  *  But 

Chief  Justice  Savage  says :  '  I  confess  when  a  court  of  law  has  regularly  the 

I  can  see  no  very  good  reason  why  this  fact  of  fraud  admitted  or  proved,  no 

defence  should   he  excluded   from  a  good  reason  can  be  assigned  why  relief 

court  of  law,  and  the  party  sent  into  a  should  not  be  obtained  there,  although 

court  of  equity ;  but  so  the  point  has  not  always  in  the  same  way  in  which  it 

always  been  decided.'    Stevens  v.  Jud-  may  be  obtained  in  equity.'    Boynton 

son,  4  Wend.  478.     But  whatever  mar  v.  Hubbard,  7  Mass.  119.    The  court 

have  been  decided  elsewhere,  we  think  are  all  of  opinion,  that  in  an  action  on 

it  has  long  been  a  settled  rule  in  Massa-  a  contract,  tliough  under  seal,  in  which 

chusetts,  that  such  a  fraud  as  that  set  a  party  is  seeking  to  enforce  a  contract 

forth  in  this  case  Is  a  good  defence,  as  against  the  other  contracting  party,  a 

well  to  an  action  founded  on  a  deed  as  plea  and  proof  that  such  contract  was 

any  other ;  it  is  rather  acted  on  as  a  obtained  by  fraud  and  imposition  would 

Settled  rule  than  discussed  and  decided  cotistitute  a  good  defence  at  law,  and, 

in  any  particular  case.  The  cases  cited  of  onutse,  that  had  this  been  a  suit 

on  the  argument  are  cases  in  which  the  against  Penman,  he  might  have  made 

judgment  of  the  court,  upon  great  con-  tliis  defence  at  law."    To  the  same 

sideration,  proceeded  upon  this  as  a  effect  is  Hoitt  v.  Holcomb,  8  Foster, 

fettled  rule  of  law.   Bliss  9.  Thompson,  686)   Hewin  v.  Libbey,  86  Me.  860, 

4    Mass.  492;    Somes  v.   Skinner,  16  Hancock's  Appeal,  84  Penn.  St.  156. 
Mass.  848;  Somes  t;.  Brewer,  2  Pick.        (dd)  Ward  v.  Lambert,  81  6a.  160. 
191.    The  second  of  the  above  easai       (<)  Hatah  v.  Bayley,  12  Cush.  27. 
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or  that  fraud  will  not  be  imputed  if  the  facts  upon  which  it 
ia  predicated  may  consist  with  honesty  of  intention,  (e«)  it 
is  true.  Bat  this  language  is  sometimes  used  when  nothing 
more  is  meant  than  that  it  will  not  too  readily  admit  fraud 
upon  slight  evidence  ;  and  when  it  might  be  taken  to  mean, 
what  certainly  is  not  true,  that  the  law  will  never  imply 
fiaud  where  it  is  not  directly  proved,  or  will  not  call  and 
treat  as  constructive  fraud  that  which  is  not  proved  to  be 
actual  fraud.  (/)  There  is  such  a  phrase  in  use  as  legal 
fraud;  meaning  not  fraud  which  the  law  allows,  but  that 
which  the  law  for  good  reasons  calls  fraud,  although  neither 
the  dictionary  nor  morality  would  give  it  that  name.  The 
doctrine  on  this  subject  is  not  yet  fuUy  settled.  It  would 
often  be  very  harsh,  and  apparently  very  unjust,  to  inflict 
aU  the  consequences  of  fraud  upon  one  who  had  made  a 
material  misstatement  in  ignorance,  only  because  of  his  own 
error ;  but  it  would  seem  to  be  still  more  unjust  to  permit  all 
the  consequences  of  this  false  statement  to  fall  and  rest  on 
him  whose  only  fault  was  in  believing  that  one  told  the  truth, 
who  in  fact  was  telling  that  which  was  false.  In  our 
first  volume  *  we  have  considered  this  subject  some-  *  785 
what  in  connection  with  the  law  of  agency.  In  gen- 
eral, we  should  say,  that  where  one  states  what  is  not  true, 
and  injurious  consequences  result  to  another,  the  municipal 
law,  although,  as  we  have  said,  not  identical  with  the  law  of 
morality,  may  well  borrow  some  light  from  it.  The  question 
should  be  asked,  first,  whether  the  statement  was  made  in 
actual  ignorance,  and,  then,  whether  this  ignorance  was  inno* 
cent.  Nor  would  it  be  enough  to  give  such  a  falsehood  immu- 
nity, that  the  ignorance  was  not  intentional  and  wilful,  if  it 
arose  fi*om  the  unquestionable  negligence  of  the  party.  Such 
a  case  as  that  would  fall  within  all  the  reason,  and  we  think  all 
the  law,  of  intentional  falsehood.  But  we  go  further ;  and 
say,  that  if  the  ignorance  might  have  been  avoided  by  such 

(w)  Lyman  v.  Cetiford,  16  Iowa,  jeot  In  detail  it  fbreign  to  the  object  of 

229.  the   pretent   work.     See   Warner   v. 

{/)  It  it  frequentlj  taid,  that  courtt  Danielt,  1  Woodb.  A  M.  90;  1  Storr. 

of  equity  can  act  more  upon  pretump-  Kq.  Jar.  $  190 ;  RoseTelt  v.  Fulton,  2 

tlTO  evidence  of  fWiud  than  courtt  of  Cowen,  129;  NeriUe  v.  WiUcinton,  1 

kw.  but  the  contideratioD  of  that  tub-  Bio.  Ch.  648. 
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care,  and  such  intelligence,  and  such  investigation,  as  the 
party  making  the  statement  was  bound  to  have  and  use,  then 
he  is  responsible  for  its  effects,  (g)  But  while  we  admit 
that  he  to  whom  a  deliberate  assertion  is  made,  of  a  fact 
material  to  his  conduct  and  his  interests,  has  a  right  to 
demand  that  honest  inquiry  and  careful  scrutiny  should  pre- 
cede such  assertion,  and  that,  in  their  absence,  he  who  makes 
it  must  be  held  responsible  for  it,  we  stop  short  of  the  doc- 
trine, that  whoever  asserts  what  he  does  not  know  to  be  true, 
is  In  the  same  category  with  him  who  asserts  what  he  knows 
to  be  false.  .This  would  be  to  say,  that  wilful  falsehood  and 
mere  mistake  are  the- same  thing  in  the  law;  which  cannot 
be  true.  Although  it  may  be  true,  that  when  a  loss  must 
fall  either  on  one  who  misleads  or  one  who  is  misled,  it  shall 

be  cast  by  the  law  on  the  first  rather  than  the  last, 
*  786  still,  this  is  not  because  *  of  fraud,  actual,  constructive, 

or  legal,  but  simply  because  each  party  should  bear 
the  consequences  of  his  own  acts. 

It  is  certain  that  misrepresentation  may  not  imply  &aud  in 
fact,  because  it  may  spring  wholly  from  mistake ;  and  noth- 
ing would  be  gained  by  calling  a  misrepresentation,  which  is 
innocent  in  fact,  fraudulent  in  law.  It  is  enough  to  say,  that 
material  misrepresentations  which  go  to  the  substance  of  a 
contract,  avoid  that  contract,  whether  they  are  caused  by 
mistake,  and  occur  wholly  without  fault,  or  are  designed 
and  fraudulent.  (A) 

(g)   And  the  case  of  Adamson  v.  he  had  employed  him  to  do.  And  false 

Jarvis,  4  Bing.  66,  well  illustrates  this  statements,  by  a  vendor  of  land,  of  the 

principle.  ^  There  the  defendant  gave  quantity,  qualitv,  or  boundaries  of  the 

the  piaintifT,  an  auctioneer,  an  order  premises  sold,  if  material,  and  relied 

and  authority  to  sell    certain  goods,  upon  by  the  other  party,  will  avoid  the 

representing  himself   to  be  the  true  sale,  whether  the  vendor  knew  them  to 

owner.    The  plaintiff  sold  them,  and  be  false  or  not    Warner  v.  Daniels,  1 

paid  over  the  proceeds  to  the  defendant.  Woodb.  &  M.  90 ;  Ainslie  v.  Medlycott, 

The  goods  proved  not  to  belong  to  the  9  Ves.  18;  Shackelford  o,  Handley,  1 

defendant,    and    the    true    owner   re-  A.  K.  Marsh.  600 ;  Munroe  v.  Pritchett» 

covered  their  value  of  the  auctioneer.  16  Ala.  786. 

The  latter  was  allowed  to  recover  of  (h)  This  principle  is  asserted  or  im- 
the  defendant  for  having  falsely  repre-  plied  in  many  of  the  cases  already  cited 
sented  himself  to  be  the  true  owner,  in  this  chapter;  as  in  Buford  v.  Cald* 
although  there  was  no  evidence  of  any  well,  8  Mo.  477 ;  Parham  v.  Randolph, 
fraud,  or  malice,  or  knowledge  that  he  4  How.  (Miss.)  486;  Lockridge  p.  Foe- 
was  not  the  true  owner.  And  this  was  ter,  4  Scam.  669 ;  Snyder  v.  Findley, 
placed  on  the  ground  of  an  implied  Coxe,  48 ;  Warner  o.  Daniels,  1  Woodb. 
contract  on  the  part  of  the  defendant  &  M.  90.  We  add  to  these,  Smith  t^ 
to  indemnify  a  person  for  doing  what  Babcock,  2  Woodb  &  M.  246 ;  Mason 
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This  piinciple  is  carried  so  far,  that  if  one  acquires  prop- 
erty by  a  purchase  founded  upon  his  misrepresentations, 
especially  if  they  be  not  only  false  but  fraudulent,  he  acquires 
no  right  in  the  property,  but  the  seller  may  retake  it  from 
the  person  so  acquiring  it,  in  the  same  manner  as  if  it  had 
been  stolen ;  that  is,  with  all  reasonable,  necessary  force,  (t) 

A  recent  case  in  Califomia  has  drawn  the  distinction,  that 
false  representations  cannot  avoid  a  contract,  unless  they  are 
made  in  reference  to  matters  of  fact,  and  not  of  law.  (it) 

As  fraud  from  its  very  nature  seeks  concealment,  and 
sometimes,  where  it  certainly  exists,  is  not  susceptible  of  direct 
proof,  a  wide  consideration  of  all  the  eircumstances  of  the 
case  is  permitted,*  and  evidence  received  upon  which  this 
consideration  may  be  founded,  (y)  And  it  is  sometimes  said 
that  courts  of  equity  will  admit  evidence  of  fraud,  and  draw 
from  it  an  ioference  of  fraud,  which  courts  of  law  would  not 
do.  (ik) 

Akin  to  the  defence  of  fraud,  and  sometimes  connected 
with  it,  is  the  defence  of  mistake.  Generally,  the  mistake 
of  one  parfy,  the  other  party  being  ignorant  thereof,  does 
not  vitiate  a  contract,  (il)  If  the  other  party  knew  and  did 
not  correct  it,  this  may  be  evidence  of  fraud,  (irn)  Both 
parties  may  so  mistake  that  the  written  agreement  does  not 
express  their  intention.  If  obvious,  the  court  wiU  rectify 
it.  (in)  Otherwise,  as  evidence  cannot  be  admitted  to  vary 
a  written  contract,  by  the  strict  rule  of  law  it  would  stand ; 
but  equity  would  either  reform  it  or  set  it  aside,  (io) 

V.  Crosby,  1  Woodb.  &  M.  842 ;  Doggett  (ik)  King  v.  Moon,  42  Mo.  (MSI.    See 

V.  Emeraon,  8  Story,  700;  Thomaa  v.  ante,  p.  788. 

McCann,  4  B.  Mon.  601.  {U}  ScoU  v.  Littledale,  27  L.  J.  Q.  B. 

(0  Hodgeden V.Hubbard,  18 Vt 604.  201. 

See  ante,  book  8,  ch.  4,  §  1.  (im)  Ghunerd  r.  Fraukol,  81  L.  J.  C. 

(tt)  People  0.  St  Francisco,  27  CaL  804. 

666.  (in)  WUaon  v.  Wilaon,  28  L.  J.  C. 

(iV )  Lincoln  v.  Claflin,  7  Wallace,  182;  697. 

Perkins  v.  Prout,  47  N.  H.  887 ;  Hicks  (to)  See  Mnrray  v.  Parker,  19  Beftv. 

V.  Stone,  18  Minn.  484 ;  Blackman  v.  806,  and  Bentley  v.  Mackay,  8  L.  J.  C 

Wheaton,  18  Minn.  826;  McNorton  9,  697. 
Akere»  24  Iowa,  869. 
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•787  •CHAPTER   IV. 

OF  ESTOPPELS. 

Sect.  I.  —  (Jf  BnUppeU  m  Qen&raL  ^ 

Coke  defines  Estoppel,  as  existing,  when  **  a  man's  owne 
act  or  acceptance,  stoppiih  or  closeth  up  his  mouth  to  alleage 
or  plead  the  truth."  (a)  This  definition  is  accepted  by 
Com  jn.  C6)  But  while  it  seems  to  justify  a  part  at  least  of 
the  opprobrium  which  has  been  cast  upon  estoppels,  it  does 
not  appear  to  prevent  a  just  view  of  them.  We  should  say 
rather,  that  an  estoppel  was  an  admission  or  a  declaration^ 
which  the  law  does  not  permit  him  who  has  made  it  to  deny 
or  disprove  for  his  own  benefit,  and  to  the  injury  of  another. 

Estoppel  may  be  used  as  a  defence  against  a  party  who  is 
thus  precluded  by  his  act  or  statement  from  maintaining  his 
action  ;  or  it  may  be  used  by  a  plaintiff  to  prevent  or  avoid 
a  defence  which  is  open  to  a  similar  objection. 

The  law  of  estoppels,  especially  in  reference  to 
•  788  deeds  and  real  •  actions,  had  become  so  much  embar- 
rassed and  obscured  by  technicalities,  and  was  so  often 
used  as  a  means  of  injustice,  that  it  became  a  common  say- 

(a)  Co.  Litt.  852  a.    "  Touchingr  es-  not  estop ;  an  estoppel  agninst  an  estop- 

toppels,  which  is  an  ancient  and  curious  pel  puts  the  matter  at  larj^.    Carpenter 

kind  of  learning,"  Coke,  in  the  pas-  v.  Thompson,  8  N.  H.  201.    Where 

sage  cited,  gives  these  among  other  verity  is  apparent  in  the  same  record, 

rales:  That  every  estoppel  ought  to  there  the  adverse  party  sliall  not  he 

be  reciprocaf,  that  is,  to  bind  both  par-  estopped  to   take   advantage   of  the 

ties,  and  this  is  the  reason  thfit  regularly  truth.    Sinclair  v.  Jackson,  8  Coweo, 

a  stranger  shall  neither  take  advantage  648. 

nor  be  bound  by  an  estoppel,  but  all        (b)    Com.    Dig.    Estoppel,    A.    1. 

strangers  shall  take  benefit  of  that  rec-  Comyn,  same  title,  R.  1  to  10,  in  ad* 

ord  which  doth  run  to  the  disability  dition  to  Coke's  recapitulation,  sayt, 

of  a  person.    And  see  Doe  v.  Errington,  there  it  no  estoppel  by  a  record  coram 

6  Bing.  N.  C.  79 ;   I^iansing  p.  Mont-  noit  jvtiiee,  nor  by  an  unaotboriscd  act 

gomery,  2  Johns.  882 ;    Worcester  o.  in  pai»y  nor  if  an  interest  pusses  from 

Green,  2  Pick.  426 ;  Langer  v.  Felton,  a  party ;  t.  «.  though  lessor's  title  at 

1  Rawle,  141 ;  Wright  v,  Hacen,  24  Vt.  time  of  demise  may  not  be  disputed, 

148.    It  must  be  certain  to  every  in-  its  expiration  may  be  shown.    Doe  0. 

tent,  and  not  be  taken  by  argument  Seaton,  2  Cromp.  M.  &  R.  728 ;  NeaTO 

nor  inference ;  matter  alleged  that  is  r.  Moos,  1  Bing.  860,  S  J.  B.  Moore 

neither  traversable  nor  material  does  889. 
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ing,  that  ^  estoppels  are  odious  in  the  law.'*  (e)  Bat  as  thej 
are  now  regulated  and  practised,  we  should  saj  that  there 
was  but  little  ground  for,  and  but  little  foree  in,  this  prin- 
ple. 

They  are  of  many  kinds ;  which  may  be  arranged'  in  three 
classes:  1.  Estoppels  by  Becoid;  2*  Estoppels  by  Deed; 
8.  Estoppels  in  Pai%^ 


SECTION  11. 


ESTOPPEL  BY  BBGOBD* 


The  general  rule  on  this  point  is,  that  no  man  shall  be  per- 
mitted to  make  any  averment  which  contradicts  the  record 
of  that  wherein  he  was  a  party.  It  is  as  ancient  as  the  Tear- 
Books,  (d)  But  while  it  remains  true,  it  has  comparatively 
little  importance,  as  the  law  of  estoppel^  at  this  time. 

As  an  illustration  of  the  old  rule,  it  may  be  said,  that  if 
any  one  suffered  a  recovery  or  levied  a  fine  to  A  of  certain 
land  of  B,  in  the  name  of  B,  the  record  would  bar  B  from 
an  action  to  recover  the  land ;  nor  could  he  Inaintain  such  an 
action,  unless  he  previously  caused  the  record  to  be  falsified 
or  amended,  by  an  action  of  deceit.  («)  So,  if  by  his  plea, 
he  confessed  or  asserted  a  certain  tenure  of  land,  her  could 
not,  even  in  another  action,  deny  or  contradict  this  assertion, 
and  found  himself  upon  a  different  tenure.  (/)  So  he  might 
be  estopped  by  omission  ;  that  is,  by  not  denying  of  record ; 
as,  if  A  were  sued  in  an  action  of  waste  by  B,  and  pleaded 
that  there  was  no  waste,  he  could  not  afterwards  aver  that 
he  was  not  in  the  land  by  the  demise  of  B,  though  this  might 
be  a  perfect  defence  if  he  could  make  it.  (jg)  Now, 
however,  there  is  little  force  in  this  principle  *  as  *  78d 

(r)  Lampon  v.  Corke»  6  B.  &  Aid.  Rex  9.  Cnrlile,  2  B.  a  Act  8(12;  Cole  «. 

606 ;   Owen  v.  Bartholomew,  9  Pidt.  Green,  I  Lev.  809. 
S20;  StcrinbaiMr  v.  Witmaa,  1  8.  a  R.        (/)  1  Roll.  64. 1.  4& 
i»8.  (9)  1  Roll.  8G4,  1.  16.    8ee  Bainm 

{d)  89  H.  6,  82  b.  v.  t^Mlling,  88  Ak.  292.    See,  at  to 

(•)  1  BoU.  Abr.  S68,  L  17»  20^22;  effect   of  entry  of   "neither  pert// 

Msrob  9.  Hammond,  11  Allen,  4B8. 
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one  of  eitoppel,  although,  as  one  of  evidence^  it  is  still  im- 
portant, because  an  official  record  is  always  regarded  as  a 
most  solemn  and  weighty  evidence ;  although  it  is  not  gen- 
erally absolute  or  conclusiye,  because  it  is  open  to  rebutter, 
by  proof  of  fraud  or  material  error,  (i) 

Perhaps  this  principle,  as  strictly  one  of  estoppel,  may  be 
the  foundation  of  one  rule  of  great  force  and  frequent  appli- 
cation. It  is,  that  matters  which  have  once  been  finally  de- 
termined by  adequate  judicial  authority,  shall  not  again  be 
controverted  by  any  persons  who  were  either  parties  or 
privies  to  that  determination.  Thus,  it  has  been  held,  a 
former  recovery  of  damages  for  injuries  sustained  from  the 
same  cause,  establishes  the  right  of  the  plaintiff  to  recover 
for  damages  afterwards  sustained  from  the  same  cause.  (AA) 
A  verdict  and  judgment  are  a  conclusive  estoppel  only  as  to 
facts  without  proof  or  admission  of  which  they  could  not 
have  been  rendered.  (A%)  The  general  rule  we  have  stated 
and  endeavored  to  illustrate  in  the  ninth  section  of  the  pre- 
ceding chapter. 

SECTION   m. 

OF  ESTOPPEL  BY  DEED. 

This  is  at  present  more  frequently  resorted  to  in  practice 
than  the  former  mode  of  estoppel ;  but  it  does  not  seem  to 
demand,  in  a  work  like  the  present,  a  full  exposition.  The 
general  rule  may  be  thus  illustrated.  A  party  to  a  bond,  or 
to  an  indenture,  or  to  a  deed  of  conveyance,  can  deny  noth- 
ing which  the  bond  in  its  condition,  or  the  indenture  or 
deed  of  conveyance  in  their  recitals,  aver,  (i)    But  the  seal 

{h)  This  question  has  arisen,  princi-  Co.  8  Sumn.   8S9 ;   Gelston  v.  Hoyt, 

pally,    where    former   judgments,    or  8  Wheat.   246;  Beatty  v.  Randall,  8 

some  facts  incidentally  disposed  of  in  Allen,  441.    In  England  it  is  perhapa 

or  by  a  former  judgment,  is   relied  oonclusiTe    evidence.      See    Blad   o. 

upon  by  a  party,  and  the  record  is  Bamfield,  3  Swanst.  604. 
offered  as  evidence.    We  should  say       (M)  Plate  o.  Central  R.  R.  Co.  87 

tliat  the  weight  of  American  autliority  K.  Y.  472. 

WRS  in  favor  of  the  doctrine,  that  the       {A<)  Burien  v.  Shannon,  90   Mass. 

recoitl  is  evidence,  but  not  conclusive  200 ;  Lea  v.  Lea,  id.  498. 
evidence.    See   Robmson  v.  Jones,  S       (i)  1  Roll.  Abr.  872,80,  60;  Jewell 

Mass.    686 ;    Maley    c^.    Shattuck,    8  v.  ,  1  Roll,  R.  408 :  liainsford  v. 

Cranch,  468;   Peten  v.  Warren  Ins.  Smith,  2  Dyer,  196  a.    If  a  recital  •  a 
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has  no  longer  the  solemnity  or  *  force  which  it  once  •  790 
had ;  and  while  this  principle  is  of  great  importance  as 
a  rule  of  evidence,  or  rather  as  strengthening  the  rule,  that 
nothing  outside  of  a  written  contract  shall  be  permitted  to 
come  in  and  contradict  or  avoid  the  contract,  as  mere  matter 
of  estoppel  it  has  little  force,  unless  when  it  rests  upon  the 
equitable  grounds  to  be  mentioned  in  the  next  section. 

A  general  rule  has,  however,  been  asserted  which  certainly 
rests  upon  reason  and  justice.  It  is,  that  where  a  party  has 
accepted  and  made  his  own  the  benefit  of  a  contract,  he  has 
estopped  himself  from  denying  in  the  courts  the  validity  of 
the  instrument  by  which  those  benefits  came  to  him.  (if) 

The  most  important  application  of  the  rule  of  estoppel  by 
deed,  is  this :  if  a  grantor,  or  those  claiming  under  him,  come 
into  a  new  title  subsequently  to  the  grant,  which  title  is 
parair.ount  to  that  which  the  grantor  had,  or  the  grantee  has, 
he  or  they  may  enforce  this  title,  and  oust  the  grantee  or 

statement  which  all  parties  have  agreed  pointed  collector.  A  general  recital 
upon  as  true,  it  it  conclusive  on  all.  is  not  an  estoppel,  though  the  recital 
Goodtitle  v.  Baiiej,  2  Cowp.  697 ;  of  a  particular  fact  is.  Salter  r.  Kid- 
Right  v.  Proctor,  4  Burr.  2*208;  Wood  ley,  1  Show.  58;  Rainsford  v.  Smith, 
V.  Day,  7  Taunt.  646 ;  Fairtitle  v,  Gil-  supra.  In  Right  i;.  Bucknell,  2  B.  A 
bert,  2  T.  R.  169 ;  Hill  r.  Manchester  Ad.  278,  a  covenant  that  one  was 
&  S.  W.  Co.  2  B  &  Ad.  644 ;  Lainson  "  legally  or  equitably  "  entitled,  did 
V,  Tremere,  1  A.  &  E.  792 ;  Harding  v,  not  estop  a  subseqtient  mortgage  on 
Ambler,  8  M.  &  W.  279 ;  Doe  v.  Home,  the  legal  estate  which  the  covenantor 

8  Q.  B.  767 ;  Stowe  v.  Wyse,  7  Conn,  afterwards  acquired.  In  most  Ameri- 
214;  Washington  Co.  Ins.  Co.  v.  Col-  can  courts,  the  recital  in  a  deed  of  the 
ton,  26  id.  42;  Jackson  v.  Parkhurst,  payment  of  money  or    consideration 

9  Wend.  209;  Decker  v.  Judson,  16  clause,  may  be  denied,  the  object  of 
N.  T.  489 ;  Carver  v.  Jackson,  4  Pet.  1,  the  deed  being  to  transfer  the  title, 
88.  But  even  in  an  indenture,  where  and  not  to  state  the  terms  of  the  pur- 
a  recital  is  intended  as  the  statement  chase.  The  general  operation  of  the 
of  one  party  only,  it  is  binding  on  him  deed  being  untouched,  evidence  vary- 
alone.  Strougiiill  V.  Buck,  14  Q.  B.  ing  the  consideration  may  be  received. 
781.  If  the  condition  contain  a  general-  M'Crea  v,  Purmort,  16  Wend.  460; 
ity  to  be  done,  the  party  shall  not  be  White  v.  Miller,  22  Vt.  880;  Wllkin- 
estoppetl  to  say  there  was  not  any  such  son  r.  Scott,  17  Mass.  249 ;  Pritchard 
thing ;  but  in  all  cases  where  the  con-  v.  Brown,  4  N.  H.  897,  sUpra,  vol.  i. 
dition  of  a  bond  has  reference  to  a  par-  p.  480  n.  ( /).  But  there  is  no  estoppel 
ticular  thing,  the  obligor  shall  be  es-  which  shall  prevent  a  party  from  say- 
topped  to  say  there  is  no  such  thing,  ing  that  a  deed  is  inoperative  and 
RoU.  Abr.  fistoppel,  P.  7 ;  Strowd  o.  void.  Doe  v.  Howells,  2  B  &  Ad.  744 ; 
Willis,  Cro.  Eliz.  862;  Shelley  v.  Doe  r.  Ford,  8  A.  &  E.  649 ;  Blake  r. 
Wright,  Willes,  9.  Thus  in  Billinfln-  Tucker,  12  Vt.  89 ;  Kinsman  r.  Loomis, 
ley  V,  State,  14  Md.  869,  it  was  hdd,  11  Ohio,  476 ;  Winsted  Bank  r.  Spen- 
tliat  a  recital  of  a  person's  office,  aa  cer,  26  Conn.  196 ;  Wallace  v.  Miner,  0 
collector,  in  the  condition  of  an  official  Ohio,  866 ;  Kerclieval  v.  Triplett,  1  A. 
bond  for  the  faithful  performance  of  K.  Marsh.  498.  People's  Savings  Bank 
the  duties  of  the  office,  estopped  the  v.  Collins,  27  Conn.  142. 

parties  to  the  bond  from  denying  that  (iV)  Hathaway  o.  Payne,  84  N.  T.  9& 
(he  principal  obligor   bad  been  ap- 
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tliQse  claimiDg  under  him,  prtmded^  that  the  grant  was 

out  warranty;  but  not  if  the  grant  were  with  warranty. 

The  reason  usually  assi^ed   being,  that   the   grantee,  if 

evicted,  would  turn  round  upon  the  evictors,  on  the 
*  791  covenants  of  warranty.  O)     The  rule  *  itself  has  been 

carried  so  far  as  to  hold«  that  one  whoi,  without  title, 
but  in  possession  of  land,  mortgages  it  with  warranty,  and 
afterwards  acquires  title,  the  title  acquired  by  the  mortgagor 
passes  at  once  to  the  mortgagee  by  force  of  the  warranty,  (i) 
And  some  of  our  courts  have  even  held,  that  the  warranty  in 
the  deed  of  a  married  woman,  has  the  same  effect  in  trans* 
ferring  future  interests,  as  if  made  by  a  fewie  UU.  (T)  In 
other  courts  this  is  denied.  («) 

The  authorities  for  t&e  general  rule  ase  numerous  and 
decisive;  and  we  regard  not  the  rule  o»ly,  but  the  reason 
above  assigned  for  the  rule,  an  a  part  of  our  Ameriean  oom« 
mon  law.  But  this  reason  for  the  rule  has  been  questioned, 
with  great  ability,  although  not,  as  we  think,  ovei-thrown,  in 
the  notes  to  the  American  edition  of  Smith's  Leading 
Cases,  (n)  The  learned  annotators  prefer  to  place  the  nile, 
which,  in  itself,  can  hardly  be  questioned,  ^^  on  the  broads 

(/)  A  grant,  xeleaM,  or  bargain,  and  Vt.  89 ;  Wade  v.  Lindsaj,  6  Met.  4ffJ ; 

•ale,  only  operate  as  a  conclasion  be-  Bosb  o.  MarehaU,  6  How.  2B4»  291 ; 

tween  parties  and  privies,  and  do  not  Thomdike  o.  Norris,  4  Foster,  451. 

bind  or  transfer  future  or  contingent  {k)  Wliiie  v.  Patten,  24  Pick.  284; 

estates,  but   act  only  on  tbat  estate  Wark  v.  WiUard,  18  N.  H.  889 ;  Baxter 

which  the  grantor  actually  had.    Jack-  v.   Bradbury,  20    Me.    260 ;    Root  v* 

■on  9.  Hubble,  1  Cowen,  618 ;  Edwards  Crock,  7  Barr,  878 ;  and  by  sUtute  in 

V.  Vsrick,  6  Denio,  664 ;  BUnchard  v,  Arkansas.    In  England,  such  conduct 

Brooks,  12  Pick.  47;  Doane  c  Will-  seems  to  be  regarded  as  creating  a 

cutt,  6  Gra^,  828;  Ham  v.  Ham,  14  personal  equity  attaching  to  the  con- 

Me.  851 ;  Kmsman  v.  Loomis,  11  Ohio,  scienoe  of  the  party,  and  not  descend- 

475;  Bell  v.  Twilight,  6  Poster,  401.  ing  with  the  land.    Sugden,  Quoted  in 

But  a  feofltasent,  fine,  or  common  re-  Rawle  on  Covenants,  845;   Morse  o. 

covery,  Xrom    their   great   solemnity,  Faulkner,  1  Anstr.  11. 

always  passed  an  estate  and  divested  (/)  Hill  i^.  West,  8  Ohio,  222;  Massie 

the  feoffor  of  all  his  estate,  present  or  v.  Sebastian.  4  Bibb,  488 ;  Fowler  o. 

afterwards  acquired.    Co.  Litt.  9  a ;  Shearer,  7  Mass.  14,  21. 

Helps  V.  Hereford,  2  B.  &  Aid.  242;  (w)  Jackson   o.  Vanderheyden,  IT 

Rawle  on  Cov.  82Q,  821.    But  with  Johns.  167;    Carpenter  9.  Sdiermer- 

warranty  there  is  an  estoppel,  to  pre-  horn,  2   Barb.  Ch.  814 ;  Wadleigb  v. 

rent  circuity  of  action,  as  has  bieea  Elines,  6  N.  H.  17 ;  Den  v.  Demarest, 

•aid,  though  Mr.  Rawle  questions  the  1  N.  J.  525,  541,  and  by  statute  in  Vir> 

sufficiency  of  the  reason  to  sustain  all  ginisi,  Illinois,  Michigan,  and  Wiscon- 

the   cases.     Jackson   v,    Winsiow,   9  sin. 

Cowen.  18 ;  Kellogg  v.  Wood,  4  Paige,  {n)  2  Smith,  L.  Cas.  (Am.  ed.)  625- 

578;  Dart  r.  Dart,  7  Conn.  250;  PUce  642.    See  also  Bawle  on  Covenants. 

9.  Galvin,  29  Me.  188 ;  Kimball  p.  Blais-  9.  U. 
Jell,  5  N.  H.  588 ;  Blake  9.  Tucker,  12 
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hams  of  giving  effect  to  the  intention  of  the  parties  as  ex- 
pressed in  the  deed."  (p)  We  should  admit  that  the  rule 
rests  on  this  foundation  also;  and  that  a  grantor  without 
wammtj^  should  be  considered  as  intending  to  grant  only 
what  he  has ;  while  a  grantor  with  warranty,  intends  to  grant 
what  be  has  or  may  subsequently  acquire,  othexwise  tlian  by 
the  grantee's  act.  But  we  do  not  Bee  that  this  is  necessarily 
inconsistent  with  the  commonly  received  doctrine. 

An  application  of  the  principle  of  estoppel  by  deed  has 
been  made  where  a  railroad  eompany  executed  a  mortgage 
to  secure  400  bonds,  ^1000  each,  and  by  mistake  issued  and 
sold  420,  the  purchasers  taking  them  in  ignorance  of  the 
over-issue.  The  company  was  held  estopped  from  denying 
that  the  extra  twenty  were  secured  by  the  mortgage.  ((h») 

A  deed  does  not  work  a  conclusive  estoppel  as  to  facts 
which  it  recites,  if  they  do  not  enter  into  the  contract  of  con- 
veyance ;  such  as  the  date,  t^e  receipt  of  the  price,  or  other 
consideration,  (ojp)  But  as  to  facts  which  belong  to  the  con- 
tract, tiiey  are  conclusive.  Thus,  if  one  sells  land  bounded 
on  a  street,  he  is  estopped  from  shutting  it  up  from  the  use 
of  the  grantee,  although  it  has  not  been  dedicated  to  the 
public,  (^oq)  > 

♦SECTION   IV.  *79« 

or  ESTOPPEL  IN  PAIS. 

An  estoppel  in  paU^  or  an  estoppel  in  fact,  is  one  which 
does  not  spring  from  a  record,  or  from  a  deed ;  but  is  made 
to  appear  to  the  jury  by  competent  evidence.  While  the 
former  modes  of  estoppel  have  declined  in  importance,  and 
have  been  restrained  within  narrower  limits  than  of  old, 
estoppel  in  pais  has  been  greatly  extended,  and  is  found  to 
be  usefully  applicable  to  a  great  variety  of  cases.    Estoppel 

(o)  2  Smith's  L.  Cas.  (Am.  ed.)  p.  See  on  this  snbject  of  estoppels  by 

WJ,  citiiig  Jackson  «.  Boll,  1  Johns*  deed.  Carpenter  «.  Simmons,  1  RoK 

Cas.  81 :  Jackson  v.  Murraj,  12  Johns.  860;  Saco  ».  CasanuoTa^  80  Cal.  660; 

201;  Jackson  o.  Stevens,  16  id.  110;  Edwards  v.  State,  &c  22  Ark.  SOS; 

Brown  e.  McO)rmick,  6  Wsstts,  60 ;  Shroyer  r.  Richmond,  16  Ohio.  466. 

Reeder  v.  Craisr  8  McCord,  411.  {op)  Rhine  v.  Ellen,  86  CaL  862. 

(s»)  6te¥«ns^.  Benton,  1  Dinmll,  112.  (or)  Smhii  v.  Lodi,  IS  Mich.  6S. 
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by  deed  or  record  is  sometimes  called  technical  estoppel,  and 
estoppel  in  pais  is  called  equitable  estoppel.  From  the  course 
of  recent  adjudication  it  would  seem  that  courts  are  inclined 
rather  to  restrict  technical  estoppel,  and  to  favor  the  remedy 
or  defence  of  technical  estoppel. 

Originally  it  was  applied,  almost  exclusively,  to  those  acts 
which /Were  almost,  or  for  some  purposes  quite,  the  equivalent 
of  deed  or  record ;  as  a  feoffment,  or  an  attornment  in  paii 
after  a  grant  by  deed  of  a  reversion.  It  was,  however,  at  an 
early  period  extended  beyond  those  Umits;  and  in  some 
directions  quite  far.  And  now,  a  long  course  of  adjudication, 
founded  in  part  upon  what  may  be  called  commercial  prin- 
ciples, and  in  part  upon  equitable  principles,  seems  to  have 
established  two  forms  of  estoppel  in  pais-.  These,  so  far  from 
being  considered  as  subject  to  the  odium  which  once  attached 
to  the  whole  law  of  estoppel,  are  grounded  upon  principles 
of  the  most  obvious  and  certain  reasonableness  and  justice. 
And  they  are  freely  applied  in  recent  times,  both  in  England 
and  in  this  country,  whenever  it  is  thought  that  they  would 
aid  in  the  enforcement  of  right  or  in  the  prevention  of 
wrong. 

The  first  of  these  principles  is  that  which  relates  to,  and  is 
perhaps  confined  to,  negotiable  paper.  This,  the  law-mer- 
chant recognizes  (as  has  been  said  in  a  former  chapter)  as, 
for  many  purposes  and  in  many  respects,  the  equivalent  of 
money ;  and  seeks  to  make  it  an  adequate  equivalent.  The 
rule,  that  the  consideration  of  negotiable  paper  cannot  be 
inquired  into,  excepting  as  between  immediate  parties,  is 
founded  upon  this  principle  of  estoppel ;  that  is,  upon  the 
principle,  that  a  party  who  has  for  his  own  benefit,  and  in 
his  own  business,  made  use  of  negotiable  paper,  as  money, 
is  estopped  from  taking  this  character  away  from  it, 
*  798  by  showing  the  absence  of  one  thing  •  that  might  be 
essential  to  the  validity  of  the  contract,  by  which  the 
paper  is  to  be  replaced  by  money.  Other  rules  in  relation  to 
this  subject  rest  upon  the  same  foundation ;  as  that  which 
prohibits  the  acceptor,  or  indorser,  from  impeaching,  by  proof 
of  forgery  or  other  inherent  defect,  the  paper  which,  bearing 
his  name  by  his  own  act,  has  passed  as  money  into  the  hands 
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of  an  innocent  party  by  fair  negotiation.  We  only  mention 
theee  things  here,  and»  without  further  discussion,  refer  to 
our  chapter  on  Indorsement,  in  our  first  volume,  for  a  more 
detailed  statement  of  the  rules,  and  of  the  applications  of 
them. 

The  other  class  of  estoppels  in  paisM  of  a  different,  and 
yet  an  analogous  character.  In  them  the  rule  rests  upon 
what  may  seem  to  be  but  a  broader  assertion  of  the  same 
principle.  It  is,  that  no  man  shall  found  a  right  upon  his  own 
wrong ;  or,  in  other  words,  that  whatever  a  man  has  said,  or 
implied,  wrongfully,  for  his  own  advantage,  (jp)  that  he  shall 
be  bound  by,  when  it  may  turn  to'liis  disadvantage,  however 
false  it  may  be  in  fact.  We  would  state  the  rule  thus. 
When  a  man  has  made  a  declaration  or  a  representation,  or 
caused,  or,  in  some  cases  not  prevented,  a  false  impression, 
or  done  some  significant  act,  with  intent  that  others  should 
rely  and  act  thereon,  and  upon  which  others  have  honestly 
relied  and  acted,  he  shall  not  be  permitted  to  prove  that  the 
representation  was  false,  or  the  act  unauthorized  or  ineffect- 
ual, if  injury  would  occur  to  the  innocent  party  who 
had  acted  in   full  faith  in  its  truth  or  validity,  (j)     For 

(d)  Jewett  v.  Miller,  10  N.  Y.  (6  Seld.)  resenUtion  to  be  acted  upon,  and  that 
4/02,  See  also  Green  v.  Qreen,  16  La.  it  is  acted  upon  accordingly ;  and  if, 
An.  89,  where  it  waa  held,  that  the  re-  whatever  a  man'g  real  intention  mny 
puted  father,  who  has  introduced  the  be,  he  so  conducts  himself  that  a  reason- 
mother  as  his  wife,  and  the  child  as  his  able  man  would  take  the  representa- 
•on,  will  not  be  permitted  afterwards- to  tions  to  be  true,  and  believe  that  it  was 
bastardize  it,  to  resist  a  claim  to  prop-  meant  he  should  act  upon  it,  and  did 
er^.  act  upon  it  as  true,  tlie  party  making 

iq)  Greaves  v.  Key,  8  B.  &  Ad.  818 ;  the  representation  would  be  equally 
Heane  v.  Rogers,  9  B.  &  C.  677.  In  precluded  from  contesting  its  truth; 
Pickard  v.  Sears,  6  A.  &.  £.  469,'  per  and  conduct,  by  negligence  or  omission, 
Denmant  C.  J. :  "  The  rule  of  law  is  where  there  is  a  duty  cast  upon  a  per- 
dear,  that,  where  one  by  his  words  or  son,  by  usage  of  trade  or  otherwise,  to 
conduct  wilfully  causes  another  to  be-  disclose  the  truth,  may  often  have  the 
lieve  the  existence  of  a  certain  state  of  same  effect."  And  in  Hawea  v.  Mar- 
things,  and  induces  him  to  act  on  that  chant,  1  Curtis,  186,  per  Cwrti$,  J. : 
belief,  so  as  to  alter  his  own  previous  "  To  constitute  an  estoppel  in  pais,  a 
position,  the  former  is  concluded  from  party  must  have  designedly  made  an 
arerring  against  tiie  latter  a  diflerent  admission  inconsistent  with  the  defence 
state  of  tlihigs  as  existing  at  the  same  or  claim  which  he  proposes  to  set  up, 
time."  Gregg  v.  Wells,  10  A.  &  E.  90 ;  and  with  his  knowledge  aitd  consent 
Downs  f.  Cooper,  2  Q.  B.  256.  Parke,  another  party  must  have  so  acted  on 
B.,  in  Freeman  v.. Cooke,  2  Exch.  654,  that  admission  that  he  will  be  injured 
668r  declares  "  by  the  term  '  wilfully/  by  allowing  tlie  admission  to  be  dis* 
however,  in  that  rule,  we  must  under«-  proved ;  and  this  injury  must  be  co- 
stand,  If  not  that  tlie  party  represents  extensive  with  the  estoppel."  Smith 
:>tml  to  be  true  which  lie  knows  to  be  v.  Scbroeder,  U.  S.  C.  C.  Ithode  Island, 
untnie, at  least  that  he  meant  hit  rep-  21  Law  Uep.  789;  Dyer  v.  Cady,  30 
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*  794  that  which  would  otherwise  be  only  a  matter  *  of 

evidence,  becomes,  in  such  a  case,  and  by  force  of 

Conn.  668 ;  Cambridge  Surings  Bank  by  some  one."   Wooley  v.  Chamberiin, 

r.  Littlefield,  6  Cuah.  210.  Both  the  24  Vt.  270;  Copeiand  v,  Copeland,  2S 
intentitm  to  influence  and  the  actual  Me.  625;  Heane  u.  Rogers,  9  fi.  &  C. 
influence  must  be  made  out.  Howard  577 ;  Pennell  r.  Hinman,  7  Barb.  644 ; 
0.  Hudson,  2  Ellis  &  B.  1 ;  Patterson  i;.  Terrj  v.  Bissell,  26  Conn.  28;  but  the 
Ly tie,  1 1  Penn.  8t.  58 ;  Calhoun  v.  case  must  be  clearly  made  out.  Morris 
Richardson,  80  Conn.  210;  but  conduct  v.  Moore,  11  Humph.  488.  Though 
or  other  facts  may  amount  to  an  admis-  the  act  of  the  party  alleging  matter  of 
sion.  Doe  p.  Groves,  10  Q.  B.  486;  estoppel  must  be  based  on  the  stite- 
Welland  Canal  v.  Hathaway,  8  Wend,  ments  or  conduct  complained  of,  it  need 
480 ;  Dezell  v.  Odell,  8  Hill,  215,  and  not  be  immediate  and  oontemporane- 
see  note  (r),  infra.  The  party  intro-  ous.  The  statements  or  conduct  will 
ducing  matter  of  estoppel  must  have  operate  by  way  of  relation  and  by 
acted  on  tlie  iaith  of  the  representation  estoppel  for  a  reasonable  time.  Rowley 
or  conduct  complained  of.  Lawrence  9.  Bigelow,  12  Pick.  807,  815;  and  in 
V.  Brown,  1  Sela.  894;  Dezell  i;.  Odell,  the  recent  case  of  Smith  v.  Schroeder. 
Welland  Canal  v,  Hathaway,  and  How-  U.  S.  C.  C.  Rhode  Island,  21  Law  He 
ard  p.  Hudson,  cited  above.  Trescott  porter,  789,  during  a  treaty  for  the  sale 
V.  Davis,  4  Barb.  495 ;  Wallis  o.  Trues-  of  certain  milli,  representations  were 
dell,  6  Pick.  455 ;  Dewey  v.  Field,  4  made,  true  at  the  time,  as  to  the  ma- 
Met.  881 ;  Watkins  v.  Peck,  18  N.  H.  chinery  therein,  which  was  removed 
860 ;  Hicks  r.  Cram,  17  Vt.  449.  Thus,  before  the  execution  of  the  deed.  Per 
in  Farrell  v,  Higley,  Hill  &  Denio,  87,  Curti$,  J. :  "  This  representation,  not 
where  a  debtor  informed  the  sheriff  having  been  withdrawn,  must  be  taken 
that  goods  did  not  belong  to  him,  but  to  be  a  continuing  representation,  and 
the  sheriff  seized  them,  the  debtor  was  operative  at  the  very  time  of  the  con- 
not  afterwards  estopped  from  showing  tract,  when  the  defendant  knew  it  to 
they  were  his  own.  In  Flanigan  v.  be  false,  and  must  have  designed  to 
Turner,  1  Black,  491,  it  was  held,  that  mislead  the  {daintiff,  because  he  him 
a  respondent,  sued  in  admiralty  for  the  self  had  previously  removed  the  ar- 
repairs  of  a  vessel,  cannot  deny  that  he  tides."  Where  the  declarations  of  one 
is  sole  owner  of  the  vessel,  if  the  vessel  party  have  been  acted  on,  we  have  seen 
has  been  sold  by  the  order  of  another  they  are  conclusive ;  but  if  by  the  dec- 
court,  and  he  has  claimed  and  received  larations  one  acquired  no  advantage, 
the  proceeds  as  sole  owner ;  and  in  nor  the  other  sustained  ii^jury,  there  is 
Freeman  p.  Cooke,  2  Exch.  654,  it  was  no  estoppel.  Wallis  p.  Truesdell,  6 
said,  that,  as  no  reasonable  man  could  Pick.  465.  This  was  a  trespass  for 
have  acted  on  the  representation,  taken  attaching  property ;  but  on  the  prin- 
altogether,  there  was  no  estoppel.  So  ciple  above  stated  the  plaintiff  was  not 
where  an  admission  is  made  to  third  estopped  from  showing  title  bv  his  dec- 
persons,  without  intending  to  influence  larations  to  the  contrary  maae  at  the 
the  party  who  heard  and  acted  upon  it,  time  of  the  attachment  These  estop- 
there  is  no  estoppel.  Reynolds  p.  Louns-  pels  are  **  confined  to  their  legitimate 
bury,  6  Hill,  584 ;  Pierce  p.  Andrews,  purpose  of  preventing  one  man  from 
6  Cush.  4;  Barker  p.  Binnioger,  14  being  injured  by  the  wrongftil  act  or 
N.  Y.  270.  "  An  estoppel  of  this  kind  misrepresentation  of  another.  But 
is  an  equitable  abandonment  of  a  claim,  where  no  injury  results  from  a  repre> 
— a  kind  of  perpetual  disclaimer;  and  a  sentation,  its  discussion  belongs  to  tlie 

farty  cannot  be  covertly  led  into  it.  forum  of  morals,  and  not  to  the  judicial 

t  goes  upon  the  ground  of  the  obliga-  tribunals."    Bitting  &  Waterman's  Ap- 

tion  resting  on  one  owner  or  part-owner  peal,  17  Penn  St.  211;  Cole  p.  Bolara, 

to  disclose  the  true  state  of  the  title  to  22  id.  481.    The  object  of  the  estoppel 

another,  who  is,  or  who  is  about  to  be»  is  to  continue  the  parties  in  the  same 

come,  interested  in  the  same  thing,  relative  position  in  which  the  represen- 

And  the  party  to  be  affected  by  the  tation  or  line  of  conduct  complained  of, 

estoppel  should  be  made  fully  aware  of  placed  them.    Copeiand  p.  Copeiand, 

the  interest  of  the  party  making  the  28  Me.  626.    Newton  p.  Liddiard,  12 

inquiry,  or  that  the  declaration  is  going  Q.  B.  925,  and  where  the  position  of 

to  be  or  will  be  likely  to  be  relied  upon  the  partiea  if  unchanged  there  ia  no 
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law,  matter  of  estoppel,  and  a  bar  to  all  questiou.  A 
very  extended  *  application  is  now  made  of  this  rule,  *  795 
and  a  great  variety  of  subordinate  and  subsidiary 
principles  may  be  drawn  from  the  numerous  cases  in  which 
this  application  is  made ;  and  among  them  one  of  frequent 
recognition,  —  qui  tacet  consentire  videtur^  by  force  of  which 
an  estoppel  by  silence  is  not  unfrequent.  The  necessity  of 
economizing  space  compels  us  to  refer,  for  them,  to  the  notes, 
in  which  we  present  some  of  the  many  illustrations  of  this 
rule,  which  modem  adjudication  supplies,  (r) 

estoppel.  Steele  v.  Putney,  16  Me.  Regina  r.  Bamnttoke,  14  Q.  B.  611. 
827.  Thus,  though  persons  have  held  As  we  have  seen,  the  doctrine  of  equi- 
themselTes  out  as  partners,  one  of  them  table  estoppels  has  been  introduced  Into 
may  sue  alone  and  show  the  absence  of  our  system  of  jurisprudence  for  the 
a  partnership,  if  his  debtor  is  in  no  way  purpose  of  protecting  one  party  from 
prejudkied  thereby.  KeU  v.  Nainby,  loss  arising  irom  the  Iraud  or  negligent 
10  B.  &  C.  20 ;  Parsons  v.  Crosby,  6  conduct  of  another,  and  there  is  hardly 
Esp.  109.  See  also  Brockbank  r.  And-  a  limit  to  the  applications  of  the  prin- 
erson,  7  Man.  &  6. 296 ;  Poole  v.  Palmer,  ciple.  Representations  and  admissions, 
0  M.  &  W.  71.  So,  in  Hawes  v.  Mar-  or  a  course  of  conduct  wiiich  would 
chant,  1  Curtis,  186,  Curtis,  J.,  says :  lead  a  reasonable  man  to  infer  the  ex- 
"  Ue  was  silent  when  he  should  have  istence  of  certain  facts,  if  these  have 
spoken,  and  he  cannot  now  speak."  formed  the  basis  of  any  action,  con- 
Smith  V  Smith,  80  Conn.  111.  And  in  stitute  a  ground  for  estoppel.  Passive 
Heane  v,  Rogers,  9  B.  &  C.  677,  Bayfty,  acquiescence  in  the  conduct  of  another, 
J.,  declares  a  party  is  at  liberty  to  whether  in  deceiving  a  third  party  or 
prove  admissions  were  mistaken  or  un-  himself,  when  he  should  have  been 
true,  and  is  not  estopped  nor  concluded  informed  of  the  true  state  ot  affairs, 
by  them,  unless  another  person  has  estops  equally  with  active  interference, 
been  induced  by  theui  to  alter  his  con-  Ue  who  is  silent,  it  is  said,  when  con- 
dition. Lewis  V,  Clifton,  14  C.  B.  246 ;  science  requires  him  to  speak,  shall 
Newton  r.  Liddiard,  supra.  And  where  be  debarred  from  speaking  when  cou- 
tlie  admission  was  a  convenient  assump-  science  requires  hi ni  to  be  silent.  Ni veu 
tion  between  tlie  parties,  and  does  not  v.  Belknap,  2  Johns.  678 ;  Cambridge 
alter  their  position,  it  does  not  estop.  Savings  Inst  t;.  Littlefield,  6  Cash.  210; 
Thus,  where  one  proctired  another  to  Queen  v.  L.  &  S.  Railway,  10  A.  &  E. 
ailmit  a  fact  to  answer  a  particular  pui^  8.  In  Freeman  v.  Cooke,  2  Exch.  664, 
pose,  he  may  not,  in  a  suit  against  that  Parke,  B.,  is  reported  to  say  :  "In 
party,  insist  on  it  as  conclusive.  Davis  most  cases  to  wliicli  the  doctrine  [of 
r.  Sanders,  11  N.  H.  269;  Pecker  v.  equitable  estoppel]  is  to  be  applied,  tlie 
Hoit,  16  id.  148 ;  Danforth  v.  Adams,  representation  is  such  as  to  amount  to 
29  Conn.  107.  ^  Andendried  v.  Bet-  the  contract  or  license  of  the  party 
teley,  6  Allen,  882,  it  is  held,  that  an  making  it."  Thus  George  v.  Clagett. 
assignment  under  the  insolvent  laws  7  T.  R.  869,  is  a  leading  case  for  the 
does  not  vest  in  the  assignees  property  doctrine,  that  one  dealing  with  a  fac* 
which  has  been  put  into  the  hands  of  tor,  and  ignorant  of  the  existence  of  a 
the  debtor  for  the  fraudulent  purpose  of  principal,  shall  be  allowed  to  set  off, 
giving  him  false  credit,  although  some  in  a  suit  by  the  principal,  demands 
of  his  creditors  may  have  been  de-  against  the  factor ;  and  this  has  since 
Ihiuded  thereby.  been  followed.  Coates  v.  Lewes,  1 
(r)  An  admission  of  the  contents  of  Camp.  444 ;  Taylor  »,  Kymer,  8  B.  & ' 
B  written  document  by  a  party  is  legal  Ad.  820 ;  Sims  v.  Bond,  6  id.  389 ; 
f'vidence  against  him,  not  to  supply  the  Purchell  v.  Salter,  1  Q.  B.  197 ;  Stack- 
absence  of  the  instrument,  but  super-  wood  v.  Dunn,  8  Q.  B.  822.  So  where 
seding  the  necessity  of  any  evidence,  one  of  the  plaintifis  was  a  sleeping 
Slatterie  9.  Pooley,  6  M.  4  W.  664;  partner.    Staceyv.Decy,2£sp.460(a), 
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*  796       *  It  may  also  be  laid  down  as  a  very  general  mle, 
that  where  proceedinga  between  parties,  even  of  a 

7  T.  R.  861  (c).  So  a  person  suf-  Dewey  v.  Field,  4  Met  881.  In  De- 
fering  himself  to  be  held  out  as  a  part-  zell  v.  Odell,  8  Hill,  215,  a  receipt  for 
ner  in  a  flrni  will  be  liable  like  a  part-  goods  attached  was  held  to  be  an  estop- 
ner.  Ulcks  t;.  Cram,  17  Vt.  449.  But  pel  of  title,  but  if  given  tlirough  fraud 
where  there  is  knowledge  of  the  real  or  mistake  there  would  be  no  estoppel, 
state  of  affairs,  the  reason  and  the  rule  The  doctrine  has  been  extended  to  real 
cease.  Maanss  v.  Henderson,  1  East,  estate.  Hobbs  v.  Norton,  1  Vern.  Ch. 
825 ;  Hutchins  v.  Hebbard,  84  N.  Y.  186.  Wendell  v.  Van  Rennselaer,  1 
24.  So  where  notice  is  given,  before  Johns.  Ch.  844,  declared  as  an  estab- 
tlie  contract  is  complete.  Moore  r.  lished  equitable  doctrine,  that  if  a  man 
Clementson,  2  Camp.  22.  Or  where,  knowingly  though  passively  suffers 
from  tiie  nature  of  the  business,  knowl-  another  to  purchase  and  expend  money 
edge  may  be  presumed.  Baring  t^.  on  land  under  an  erroneous  opinion  of 
Corrie,  2  B.  &  Aid.  187.  Of  the  same  title,  without  making  known  his  daim, 
character  is  the  rule  laid  down  in  Gregg  he  shall  not  be  permitted  afterwards  to 
V.  Wells,  10  A.  &  £.  90,  and  in  Thomp-  exercise  his  legal  right  against  such 
son  i;.  Blanchard,  4  Comst.  808,  that  person:  qui  tacet,  ean$entire  videtur ;  gvi 
a  party  who  negligently  or  culpably  potett  et  aebd  vetan  juhet.  It  is  an  act 
stands  by  and  allows  another  to  con-  of  fraud,  and  his  conscience  is  bound  by 
tract,  on  the  fiuth  and  understanding  this  equitable  estoppel.  Stom  r.  Bar* 
of  some  fact  which  he  can  contradict,  ker,  6  Johns.  Ch.  166 ;  Dixon  v.  Green, 
cannot  dispute  that  fact  in  an  action  24  Miss.  612;  Nixon  9.  Carco,  28  id. 
against  the  person  whom  he  has  as-  414;  Morford  v.  Bliss.  12  B.  Mon.  255; 
sisted  in  deceiying.  Thus,  wiiere  a  Sugden  on  Vendors,  1022.  n. ;  Mar* 
vendor  is  held  out,  or  is  suffered  to  shall  v.  Pierce,  12  N.  H.  127 :  Swain  o. 
hold  himself  out,  as  authorized,  the  Seamans,  9  Wall.  254;  Brownp.  Bowes, 
rwner  is  concluded.  Stephens  v.  Baird,  80  N.  Y.  619;  Lee  v.  Kirkpatrick,  1 
i)  Cowen,  274 ;  Pickering  v.  Busk,  15  McCarter,  264 ;  Trapnali  v.  Burton,  24 
East,  88.  The  authority  may  be  in-  Ark.  871 ;  Mills  v.  Graves,  88  IlL  456. 
ferred  from  the  conduct  of  the  owner.  But  the  owner  must  be  charged  with 
Dyer  v,  Pearson,  8  B.  &  C.  88.  In  knowledge  of  his  rights.  Watkins  p. 
Davis  V,  Bradley,  24  Vt.  55,  a  bill  of  Peck,  18  id.  860 ;  Casey  v.  Inloes,  1 
sale  and  order  for  the  delivery  of  goods  Qill,  480.  And  intentionally  or  negli- 
was  held  conclusive  on  one  party ;  a  gently  encourage  the  purchase.  Mor 
consignment  to  vendee  and  drafts  on  ris  v,  Moore,  11  Humph.  483;  Muse  v. 
account  conclusive  of  a  sale;  and  a  Letterman,  18  S.  &  R.  167,  171.  Bat 
receipt  by  one  as  forwarding  merchant  whatever  is  sufficient  to  put  a  pur- 
concluded  him  from  disputing  title,  chaser  on  inquiry  is  a  notice  to  him  of 
See  also  Brewster  v.  Baker,  16  Barb,  the  owner's  title.  Epley  o.  Witherow, 
618 ;  Whitaker  v,  Williams,  20  Conn.  7  Watts,  168.  Nor  can  this  estoppel 
98;  Cox  i;.  Buck,  8  Strobh.  867*  arise  where  all  the  parties  are  ac- 
Where  a  husband  had  received  pro-  quainted  with  the  true  state  of  Uie 
ceeds  of  wife's  chosen  in  action,  a  title.  Wilton  v.  Harwood,  23  Me.  181. 
future  title  in  him  inures  to  his  as-  Nor  where  the  silent  party  was  under 
signee.  Commonwealth  p.  Shuman,  no  obligation  to  speak.  Burleson  v. 
18  Penn.  St.  843.  In  Stephens  v.  Burleson,  28  Texas,  888 ;  Page  v.  Ar- 
Baird,  the  plaintiff  pointed  out  and  re-  nim,  29  Texas,  58.  And  in  K.  I.. Co. 
ceipted  to  a  sheriff  as  the  property  of  a  p.  Vincent,  2  Atk.  88,  it  was  said,  tliat 
debtor,  property  in  which  the  debtor  if  a  man  suffers  another  to  build  on  liis 
had  an  inchoate  right  onlv  ;  a  sale  fol-  ground  without  setting  up  a  right  until 
lowed,  and  by  these  aamissions  the  afterwards,  the  court  will  oblige  him 
plaintiff  was  estopped  from  showing  to  permit  quiet  ei^oyment.  A  tenant 
that  the  debtor's  interest  had  never  under  a  defective  lease  is  protected, 
ripened  into  title.  So  goods  attached  Stiles  v.  Cowper,  8  Atk  692,  Stor>'s 
as  property  of  another  were  receipted  Equity  Jur.  §§  888,  889;  Hall  v.  Fiaher, 
for  by  the  owner,  by  reason  of  which  9  Barb.  17,  81 ;  Hamilton  v,  Hamilton, 
no  otiier  attachment  was  made ;  and  4  Barr,  198 ;  Lord  Mawtfield,  quoted  in 
the  owner  was  estopped  from  showing  Rex  p.  Butterton,  6  T.  R.  654.  But 
hia  title  in  an  action  on  the  receipt,  the  bad  &ith  of  the  own«r  moat  be 
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publio  nature,  and  in  *  which  the  State  is  interested,  *  797 
have  been  allowed  to  mature,  the  acquiescence  of 

made  put.  Dann  v.  Spurrier,  7  Ves.  v.  Springer,  4  Harring.  (Del.)  547; 
281.  Nor  docs  the  doctrine  apply  to  Avery  o,  Baum,  Wright,  676;  Chew 
encroachmeuts  on  hmU  where  the  title  v.  Morton,  10  Watts,  '6'jtl ;  'J^horopson 
is  known.  Gray  v.  Bartlett,  20  Pick.  r.  McParland,  6  Barr,  478 ;  Kellogs;  v. 
186.  But  these  reuiediee  are  to  be  Suiiih,  7  Cush.  bTo ;  Gilchrist  u.  Mo- 
sought  only  ill  equity,  except  in  juris-  Gee,  9  Yerg.  4o5 ;  Missouri  v.  Iowa,  7 
dictions  where  no  chancery  courts  or  How.  650;  Whitehou»e  v,  Bickford,  0 
powers  obtain.  Tiius,  in  8 wick  v.  Foster,  471.  See  contra,  Croweil  v. 
bears,  1  Uill,  17,  a  court  ot  law  refused  Bebee,  10  Vt.  83;  Coiby  v.  Norton,  19 
to  apply  the  doctrine  of  estoppel,  where  Me.  412.  But  in  Kaugely  t;.  Spring, 
an  owner  not  only  stood  by  but  en-  28  Me.  127,  and  Taylor  v.  Zepp,  14 
couraged  a  sale,  and  declared  the  title  Mo.  482,  such  doctrine  is  declared  to 
good.  And  it  is  always  staled,  that  be  no  deuariure  or  vioUtion  ot  tlie 
the  legal  title  is  not  lost ;  but  a  court  statute  of  frauds ;  and  in  Boyd  v. 
of  equity  will  not  permit  the  owner  to  Graves,  4  Wlieat.  518,  that  it  is  not  in 
prejudice  an  innocent  party  by  assert*  the  statute.  Prominent  among  estop- 
ing  it.  This  restraint  is  adapted  to  the  pels  is  that  which  precludes  a  tenant 
nature  ot  each  case,  and  the  extent  of  from  denying  the  title  of  tlie  landlord 
the  fraud.  In  case  of  purchase  the  under  whom  he  entered,  and  from  se^ 
vendee  may  be  secured  in  tlie  full  ben-  ting  up  a  paramount  title  in  himself  or 
efit  of  it.  Niven  o.  Belknap,  2  Johns,  another.  Doe  o.  Smythe,  4  M.  &  S. 
578;  and  (since  tlie  amalgamation  of  847;  l>oe  v.  Wiggins,  4  Q.  B.  867; 
law  and  equity  in  New  York)  Hall  v.  Doe  v.  Jb^oster,  8  U.  B.  215;  Sharpe  v. 
Fisher,  9  Barb.  17.  A  parol  agreement  Keiley,  5  Denio,  431;  Oakes  t^.  Mun- 
to  purchase,  and  improvements  made  rue,  8  Cush.  282 ;  Henley  v.  Bank,  16 
in  relation  thereon,  may  entitle  to  sue-  Ala.  552 ;  Pope  v  Harkins,  id.  821 ; 
cific  performance.  Parkhurst  v.  Van  Mclntire  v.  Patton,  9  llumph.  447 ; 
Cortlandt,  14  Johns.  15;  Carpenter  v.  Cooper  v.  buiith,  8  Walts,  686.  Tliia 
Stilwell,  12  Barb.  128.  VVhere  a  wall,  depends  upon  the  tenant's  agreement^ 
by  mistake  of  builder  and  fraud  of  express  or  implied,  tiiat  he  will  at  some 
liuid-owner,  encroaches  beyond  the  time  or  in  some  event  surrender  tiie 
line.  It  will  be  protected,  or  the  claim-  possession.  Osterhout  v.  Shoemaker, 
ant  be  saddled  with  the  expenses  of  its  8  Hill,  518.  Estoppel  applies  where- 
removal.  A  court  of  law  may  construe  ever  one  party  is  let  into  possession  by 
such  acquiescence  into  a  license,  but  another.  Doe  v.  Foster,  tuftta.  An 
no  title  passes  thereby.  Miller  v.  PUtt,  unknown  landlord  is  protected  where 
6  Duer,  272.  Where  one  knew  tliat  the  premises  are  let  by  an  agent.  Flem- 
bis  land  would  be  flooded  by  a  dam  ing  o.  Gooding,  10  Buig.  549.  The  rule 
which  he  assisted  in  building,  it  is  evi-  applies  to  all  in  privity  with  the  Und- 
dence  of  license,  but  not  conclusive  as  lonl.  Rennie  v.  uobinson,  1  Bing.  147 ; 
an  estoppel  to  prevent  an  action  for  Blautin  v.  Whitaker,  11  Humph.  813. 
flowage.  Batchelder  v.  Sanborn,  4  And  tiie  tenant*s  assignees  are  equally 
Foster,  474.  But  see  West  v,  Tilgh-  bound.  Jackson  u,  Davis,  5  C'owen, 
man,  9  Ired.  168 ;  Danley  o.  Rector,  128.  As  is  even  an  adverse  partv  let 
5  Eng.  211 ;  McPherson  u.  Walters,  in  bv  the  tenant.  Doe  v.  Mills.  1 
16  Ala.  714,  where  the  whole  doctrine  Moody  &  R.  885.  And  in  Doe  t;.  Bay- 
of  estoppel  by  acquiescence  at  a  sale  is  tup,  8  A.  &  E.  188,  a  hostile  party, 
repudiated,  and  the  parties  turned  over  who,  obtaining  possession  by  license, 
to  equity  for  relief.  Where  the  owners  set  up  his  adverse  claim,  was  estopped. 
of  adjoining  lots  of  land  settle  and  es-  But  a  tenant  may  show  the  landlord's 
tablish  a  division  line  by  parol  agree-  title  expired,  which  is  not  a  denial  of 
ment,  and  that  agreement  is  executed,  title,  but  an  avoidance  by  matter  ex 
the  line  shall  not  be  disturbed,  though  p*^  fticto.  Hopcraft  o.  Keys,  9  Bing. 
it  after wanls  appear  that  it  is  not  the  618;  Doe  v.  Barton,  11  A.  &  E.  807. 
true  line  according  to  the  paper  title.  And  estoppel  expires  with  the  term, 
especially  after  long  acquiescence.  Bay  ley  v.  Bradley,  5  C.B.  896;  Ryeraa 
Rockwell  V.  Adams,  6  Wend.  467;  o.  Farwell,  9  Barb.  615;  Horner  v. 
McCormick  v.  Bamum,  10  id.  104;  Leeds,  I  Dutcher.  106;  Knowles  o. 
Dibble  p.  Rogers,  18  id.  586 ;  Lindsay  May nard,  18  Met.  852 ;  Pierce  v.  Bxo wi^ 
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parties  estops  them  from  subsequent  interference.  («) 
*  798  *  Still  more  is  this  the  case  where  the  proceedinga 

24  Vt.  166.    So  where  there  has  been  it  is  a  surrender  of  the  latter  bj  oper- 

ouster.    Morse  t;.  Goddard,  18  Met.  177.  atiou  of  law,  even  though  the  new  lease 

And  title  prior  to  tenancy  may  be  dis-  be   for   a  shorter   term.     Bac.  Abr. 

puted.    Doe  v.  Powell,  1  A.  &  E.  681.  Leases,  S.  2;  Roe  r.  Archbishop,  6 

And  where  the  landlord  uisists  that  the  East,  86 ;  Burnett  v.  Scribner,  16  Barb, 

lease  is  void,  the  tenant  may  set  up  an  621.    And  where  there  is  a  parol  agree- 

outstanding  term.    Egremont  v.  Lang-  ment  to  surrender,  which  is  within  the 

drm,  12  Q.  U.  71 1.        Payment  of  rent  statute  of  frauds,  if  it  is  acted  upon  by 

is  an  acknowledgment  of  title  which  the  reentry  of  the  landlord,  the  parties 

will  estop.    Cooper  v  Blandy.  1  Bing.  will  be  estopped   from    denying   the 

(n.  c.)  46;  Gould^worth  v.  Knights,  U  surrender.    Grimman  v,  liegge,  8  B.  & 

M.  &  W.  887.     Unless  it  was  made  C.  824;  Dodd  v.  Acklom,  7  Seott,  N.  R. 

through  mistake  or  other  rebutting  cir-  416      But    there   must  be  a  change 

ciimstMnees.  Rogers  r.  Pitcher,  6  Taunt,  of  possession.     Johnstone  v.  Huddle- 

202;  Fenner  v.  Duplock,  2  Bing.  10;  ton,  4  B.  &  C.  922;  Doe  v.  Wood,  14 

Claridge  v,  Mackenzie,  4  Man.  AG.  M.  &  W.  682;   Mollett  v.  Brayne,  2 

148;  Doe  v.  Barton,  11  A.  &  E.  807.  Camp.  108.    Such  agreement,  however. 

And  acceptance    binds    the  landlord,  may  be  a  defence  in  an  action  for  rent 

Pennington  v.  Taniere,  12  Q.  B.  998.  Gore  v.  Wright,  A.  &  £.  118.    And  if 

The  same  relation  exists  between  a  the  new  lease  fiiil  to  pass  an  interest  it 

trustee  and  a  cestui  que  trust.     Wed-  is  not  a  surrender.    Doe  v.  Poole,  11 

derburn  r.  Wedderbum,  4  Mylne  &  C.  Q.  B.  718.    In  Thomas  v.  Cook,  2  B. 

41 :  Pinkston  v,  Brewster.  14  Ala.  816 ;  &  Aid.  119,  a  tenant  underlet  to  a  third 

Hovendcn  v.  Annesley,  2  Sch.  &  L.  party,  who  was  accepted  by  the  land- 

607.     Between  mortgagor  and  mort-  lord,  with  the  assent  of  the  tenant; 

gagee.    Doe  v,  yickers,4  A.  &  E  782;  this  was  held  a  valid  surrender  of  tlie 

Hall  V.  Surtees,  6  B.  &  Aid.  687.    Prin-  original  tenant  interest,  and  a  defence 

cipal  and  agent.    Osgood  v.  Nichols,  6  against   the    landlord    claiming   rent. 

Gray,  420 ;  Collins  v.  Tillou,  26  Conn.  Tliis  case  was  controverted  in  Lyon  p. 

868.     Vendor  and  vendee.    Doe  v.  Ed-  Reed,  18  M.  &  W.  286,  but  affirmed  in 

gar,  2  Bing.  N.  C.  498;  Upshaw  p.  Mc-  Nickels  r.  Atherstone,  10  Q.  B.  944. 

Bride,  10  B.  Mon.  202.     Where  a  party  See  also  Schieflelin  v.  Carpenter,  16 

uses  an  invention  by  permission  of  the  Wend,  400,  ante^  vol.  i.  609  {k).    But 

patentee,  he  is  estopped  f\nom  denying  the  intention  of  the  parties  must  be 

the  validity  of  the  letters-patent.    Laws  clearly  made  out.    Brewer  p.  Dyer,  7 

V.  Purser,  6  Ellis  &.  B.  980.    But  this  Cush.  887.    A  similar  practice  where 

has  been  denied.    Blight  v.  Rochester,  leases  have  not  been  registered  obtains 

7  Wheat.  586,  648 ;  VVatkins  r.  Hoi-  in  some  New  England  States.    4  GreenL 

man,  16  Pet.  26;  Osterhout  v.  Shoe-  Cruise,  8,  n.  \1).    See  for  later  cases 

maker,  8  Hill,  618;  Page  v.  Hill,  11  on  the  subject  of  Estoppels,  Heath  v. 

Mo.  149.     Where  one  accepts  a  benefl-  Derry  Bank,  44  N.  H.  174  ;  Judovine 

cial  interest  under  a  will,  lie  is  pre-  r.  Goodrich,  86  Vt.  9 ;  White  v.  Wal- 

eluded   from  setting  up  any  title  or  ker,  8  111.  422 ;  Whitacre  v.  Culver,  8 

claim  in  himself  whereby  any  of  the  Minn.  188;  Hazelton  v.  Batchelder  44 

Srovisions  of  the  will  may  be  defeated.  N.  H,  40 ;  Diller  o.  Brubaker,  62  Penn. 

Benedict  v.  Montgomery,  7  Watts  &  488.    But  assertions  will  operate  at 

S.  288  ;  Smith  v.  Guild,  84  Me.  448 ;  estoppels,  only  in  favor  of  those  whom 

Denn  v.  Cornell,  8  Johns.  Cas.  174 ;  they  were  intended  to  influence,  and 

Hook  V.  Hook,  13  B.  Mun.  626.    But  see  not  as  to  strangers  who  heard  them 

Fitz  P.  Cook,  6  Cush.  696.    Where  a  ten-  casually.    Morgan  v,  Spangler,  14  Ohio 

ant  accepts  a  new  lease  or  other  convey-  (n.  a.),  102;  I^xington  R.  R.  Co.  v. 

anje  inconsistent  with  his  prior  lease,  El  well,  8  Allen,  871 ;  Lefever  v.  Lefe- 

« 

(s)  Thus,  citizens  omitting  to  make  Barb.    666.    So   of    a   dedication   of 

objection  to  a  petition  for  public  im-  property  to  public  uses.    Cindnnati  v, 

proveraents  when  there  was  opportu-  White.  6  Pet.  481;   Sherman  v.  Mo 

nity  to  do  so,  are  thereby  estopped  Keon,  8  Bosw.  108.  Wilder  v.  St.  Paul, 

from  objecting  to  the  action  taken  on  12  Minn.  192. 
the  petition.    People  v.  Rochester,  21 

[966] 


OH.  IV.]                                   ESTOPPELS,  •  798 

are  between  private  persons  only,  and  there  was  suffioient 
opportunity  to    airest   tbem;(^)    and    gross  negli- 
gence is  equivalent  *  in  its  conclusive  effect  to  active  *  799 
conduct,  (u)    So  if  a  person  by  actual  expressions  or 

rer,  SO  N.  Y  27 ;  Frost  r.  Koon,  80  N.  there  can  be  no  estoppel.  WeATer  ». 
Y.  428;  Oki«>,  &c.  U.  U.  Co.  v.  Mc-  Lynch,  2o  Peiin.  »t.  449;  Sloan  v.  R. 
Pherson,  86  Mo.  18.  One  who  adopts  T.  &  M.  Co.  6  Blackf.  176 ;  Crout  o. 
a  ftiguatute  knowing  it  to  be  forged,  is  I>e  Wolf,  1  R.  I.  898;  Truscott  v.  Da- 
estopped  from  denying  iu  genuineness.  Tis,  4  Barb.  496;  Piatt  {>.  bqoire,  1*^ 
Casco  Bank  v.  Keen,  68  Me.  108.  An  Met.  494  ;  Davis  v.  Thomas,  6  Leigh, 
indorser  who,  after  a  note  is  due,  in-  1.  A  corporation  wliich  has  entered 
duces  a  party  to  buy  the  note  without  upon  its  appropriate  t^mctions,  can* 
disclosing  that  he  is  discharged  by  want  not  object,  in  an  action  against  it,  that 
of  virtue,  i«  estopped  from  making  that  legal  provisions  Concerning  it  have 
defence.  Libbey  v.  Pierce,  47  N.  H.  not  been  complied  with :  Common- 
8U9.  A  surety  who  requesu  the  wualtli  v.  Worcester  T.  Co.  8  Pick, 
holder  of  the  note  to  sue  the  principal,  827 ;  nor  can  a  member  make  such 
is  not  estopped  from  detendiug  against  objection :  Ctiester  Glass  Co.  v.  l^wey, 
the  action.  Bigelow  v.  Woodword,  15  lt»  Mass.  94.  Where  a  mortgage,  note, 
Gray,  660.  The  following  are  casee  or  other  instrument,  is  given  to  a  oor* 
under  wills  or  codicils :  Buchans  v,  poration  as  such,  the  party  giving  it  is 
Harwell,  48  Barb.  424 ;  Van  Duyne  v.  estopped  Irom  denying  the  existence  of 
Van  Duyne,  1  McCarter,  49;  Zimmer-  the  corporation.  Angell  &  Ames  on 
man  v,  Ziuiuiennan,  47  Penn.  8t  478.  Corp.  §  t>8o ;  Dutchess  Co.  v.  Davis, 

Spiller  V.  Scribner,  86  Vu  246.    If  a  14  Johns  288  ;  Seanburgh  T.  Co.  v 

person  collects  money  in  the  character  Cutler,  86  Vu  816.    A  party  contract* 

of  a  guardian,  he  is  estopped  from  re-  ing  with  another  as  a  corporation  is 

taining  for  his  own  use  the  money  ool-  estopped  to  deny  tlie  legal  existence  of 

lected.    Tortis  v,  Cummings,  21  Texas,  such  corporation.     Worcester  M.  L  v. 

266.    A  person  consenting  to  a  sher-  Harding,  11  Cush.  286.     See  con/ra, 

iff 's  sale  is  estopped  from  denying  the  Welhiud  Canal  o.  Hathaway,  8  Wend, 

officer's  authority.    Lay  v,  Neville,  26  480     If  the  maker  of  a  note,  at  its 

Cal.  646.  maturity,  deliver  to  an  agent  another 

(<)  Thus,  a  party  was  barred  hy  say-  note  to  be  used  in  renewal  thereof,  and 

ing  his  name  was  John,  when  interro-  tlie  holder  refuses  to  accept  the  same 

gated  before  a  process  issued  against  in  renewal,  but  takes  it  as  collateral 

him  in  that  name.    Price  r.  Harwood,  and  then  uses  it  as  his  own  by  procur- 

8  Camp.  108.    In  an  action  for  reen-  ing  it  to  be  discounted,  he  is  estopped 

try  in  default  of  a  distress,  the  de-  to  say  that  be  did  not  accept  it  for  the 

fendant  was  concluded  by  admitting  purpose  tor  which  it  was  given;  and, 

there  was  no  property  liable  to  dis-  after  paying  the  same,  may  maintain 

tress.      Presbyterian    Congr.    v.   Wil-  an  action  upon  it,  although  he   has 

Uams,  9  Wend.  147.     An   execution  afterwards  refused  to  deliver  up  the 

having  been  levied  on  tlie  land  of  de-  original  note  to  the  maker.    Dewey  v, 

fendant's  reputed  wife,  he  was  estopped  Bell,  6  Allen,  166.    In  Forsyth  v.  Day 

from    showing    the    marriage    to    be  46  Me.  176,  it  was  held,  tliat  where  the 

within  the  prohibited  degrees.    DivoU  apparent  maker  of  a  note  upon  its 

V.  I^adbetter,  4  Pick.  220 ;  Waller  v,  presentment  for  payment  indulges  in 

Drakeford,  1  Ellis  &  B.  749.    So  judg-  language  or  acts  calculated  to  induce  a 

ment  creditors,  by  assenting  to  a  con-  reasonable  belief  that  the   note  was 

veyance,  are  concluded  from  asserting  genuine,  although  he  may  not  be  re- 

tlieir  lien.    Doub  9.  Mason,  2  Md.  880.  garded  as  adopting  the  note  as  his  own. 

It  is  well  settled,  if  an  obligor  induce  still  he  will  be  esto//^</ from  denying  his 

ft  person  to   take   an   assignment   of  liability  thereon,  if  the  holder,  acting 

a  note    or   bond,   by   admitting   the  upon  the  belief  thereby  created,  haa 

justice  of  the  debt  or  declaring  he  has  suffered  damage, 

no  defence,  he  cannot  after wanls  deny  (a)  "  Any    culpable    conduct,    by 

it  to  the    prejudice  of  the  assignee,  which  the  relation  of  the  parties  to  tlie 

But  unle»s  the  assignee  would  be  prej-  property  is    completely    altered,    will 

ndiced  by  havhig  parted  with  value,  have  the  same  effect "  as  fraud.    Deth 
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by  a  course  of  conduct,  so  appears,  that  another  may  reason* 
ably  iufer  the  existence  of  an  agreement  or  license,  and  the 
other  acts  upon  that  inference,  whether  the  former  intends 
that  he  shall  do  so  or  not,  the  person  so  expressing  or  oon-< 
ducting  himself  cannot  afterwards  deny  or  resist  the  reasona- 
ble inference  to  be  drawn  from  his  words  or  conduct,  (v) 

It  must  be  obvious,  however,  that  the  doctrine  of  estoppel 

can  go  no  further,  than  to  preclude  a  party  from  denying  that 

he  has  done  that  which  he  had  power  to  do.  (w)    The  whole 

law  of  estoppel  may  seem  to  rest  only  on  the  ground,  that 

the  law  will  not  permit  a  party  to  profit  by  his  own 

•  800  fraud ;  and  *  upon  fraud,  actual  or  constructive,  most 

of  the  cases  do  certainly  rest.  But  it  is  also  true, 
that  if  one,  in  honest  error,  asserts  that  which  is  not  true, 
and  makes  the  assertion  for  the  purpose  of  influencing  a 
party,  who  acts  upon  and  trusts  to  the  assertion  in  good 
faith,  he  that  made  the  mistake  shall  not  be  permitted  to 
correct  it  for  his  own  benefit,  and  to  the  injury  of  the 
innocent  party,  who  was  deceived  by  his  assertion.  (a>) 
The  Supreme  Court  of  the  United  States  has  held  that  a 
municipal  corporation  which  issues  bonds  purporting  on  their 

mafit  C.  J.,  in  Coles  v.  Bank  of  Eng-  callj  to  dispense  with  all  the  llmita- 

land,   10  A.  &  £.  487,  452.    In  tliat  tlons  the  law  ha«  imposed  upon  the  ca^ 

case  an  action  was  brought  for  a  por-  pacity  of  infants  and  married  women/' 

tion  of  stock  lield  by  testatrix,  which  Brown    o.    McCune,   5    Sandf.    224. 

had  been  fraudulently  transfered ;  this  There    cannot    be    an     estoppel     to 

was    successfully    resisted,    on    the  show  a  violation  of  a  statute,  even  to 

ground,  that,   though    there  was    no  the  prejudice  of  an  innocent   party, 

knowledge  of  the  fraud,  the   stock-  Steadman  v,  Duhamel,  1   C.  B.  S& 

holder  had  the  means  of  knowledge.  Legal  incapacity  cannot  be  removed  by 

and  was  guilty  of  gross  negligence,  fraudulent    r^resentations,    nor    can 

in  receiving  the  diminished  dividends  there  be  an  estoppel  involved  in  the 

without  objection.  *  act  to  which  the  incapacity  relates,  that 

(v)  Cornish  v.  Abington,  4  H.  &  N.  can  take  away  that  mcapacity.    Keen 

649.  V,  Coleman,  89  Penn.  St.  299. 

(lo)  Thus,  a  corporation  may  show        (x)  See  note  (7),  tupra.    In  Howard 

its  incapacity  for  a  certain  contract  or  v.  Hudson,  2  Ellis  &  0.  1  Campbell^  C. 

course  of  action.    In  Lowell  v.  DanieU,  J.,  states  the  rule,  that  the  party  set- 

2  Gray,  161,  the  question  was,  whether  ting  up  such  a  bar  to  the  reception  of 

a  nmrried  woman  may  be  barred  by  an  truth,  must  show  both  that  there  was  a 

estoppel    in  iHiit.      Per   Thomcu,    J. :  wilful  intent  to  make  him  act  on  the 

'*  This    doctrine    of   estoppel    in  pais  faith  of  the  representation,  and  that  he 

would    seem    to    be    stated    broadly  did  so  act.     And  if  the  party  induce 

enough,  when  it  is  said  that  such  es-  another  to  act  by  misrepresentationa 

toppel  is  as  effectual  as  the  deed  of  the  innocently  made,  he  must  yet  bear  the 

party.    To  say  that  one  may  by  acts  injury.    Thus,  in  Waller  v,  Drakeford, 

m  pais,  by  admission,  by  concealment,  1  Ellis  &  B.  749,  a  woman's  goods  were 

or  by  silence,  in  effect  do  what  could  sold  to  an  innocent  party,  with  hef 

not  be  done  by  deed,  would  be  practi-  ooncurreuce^  by  a  ouin  to  whom  sbe 
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£ace  to  bo  issued  in  conformity  with  a  statute,  is  eBtopi)ed 
from  denying  that  faict  when  they  have  been  put  into  the 
market,  (y)  However  equally  innocent  the  assertor  may 
have  been,  the  falsehood  asserted  was  a  wrong  done  to  the 
other  party.  It  is  possible  that  the  estoppel  might,  in  such  a 
case,  be  overcome,  by  the  assertor  showing  that  he  was 
deceived  by  circumstances  which  entirely  justified  his  belief, 
and  that  his  own  negligence  in  no  way  co-operated  to  pro- 
duce the  error.  It  is  in  reference  to  questions  of  this  kind, 
that  it  has  been  said,  that  he  who  asserts  what  he  does  not 
know  to  be  true,  stands  upon  the  same  footing  with  him  who 
asserts  what  he  knows  to  be  false  ;  a  principle  which  we  can- 
not admit,  as  we  elsewhere  state,  without  important  qualifi- 
cation, (a?) 

*  The  difficulty  attending  this  class  of  estoppels,  *  801 
may  be  stated  thus :  Is  it  necessary  that  there  shall  be 
some  default  of  duty,  by  act  or  neglect,  as  a  ground  for  the 
estoppel  ?  We  are  not  willing  to  admit,  that  a  person  en- 
tirely innocent,  in  a  moral  point  of  view,  may  not  be  bound 
by  his  acts  or  sayings,  where,  if  he  be  not  bound,  he  will  be 
permitted  to  cast  an  injury  upon  some  one  as  innocent  as  he' 
is,  but  who  has  been  misled  merely  by  a  justifiable  confidence 

supposed  she  was  nuuried,  and  on  Cuah.  4.  In  that  case  an  execution 
diseoTering  her  mistake  she  was  pre-  creditor,  withoat  disclosing  tiis  purpose* 
eluded  Arom  disputing  the  sale.  So  in  obtained  an  admission  that  a  horse  in 
Wells  V.  Fierce,  7  Foster,  608,  an  plaintiff's  possession  was  the  property 
owner  was  concluded  by  a  sale  which  of  his  debtor,  and  a  seizure  was  there- 
he  had  Induced  another  to  make,  al-  upon  made ;  bnt  the  plaintiff  was  not 
though  at  the  time  he  was  ignorant  of  precluded  from  sliowing  that  tlie  horse 
his  own  interest.  See  also  Howard  o.  was  his  own.  So  members  of  a  corpo- 
Tucker,  1  B.  ft  Ad.  712 ;  Doe  v.  Lam-  ration,  acting  innocently,  are  not  per- 
bly,  2  Esp.  635;  Games  v.  Field,  2  sonally  estopped  fh»i  asserting  their 
Yeates,  241.  But  see  Steele  r.  Putney,  private  rights.  Perry  o.  Worcester,  6 
15  Me.  827.     But  if  the  conduct  or  rep-  Gray,  644. 

resentation  be  not  intended  as  an  in-  ly)  Moran  v,  Miami  Commissioners, 

docement  to  another  to  act,  or  be  such  2  Black,  722. 

that  a  reasonable  man  would  anticipate  {z)  LobdeU  v.  Baker,  1  Met.  198  ; 

no  action  from  it,  there  is  such  an  ab-  Phila.  W.  4  B.  R.  R.  Co.  9.  Howard, 

sonce  of  the  first  element  of  estoppel,  18   How.   807,  886,  per    Curtis,    J. : 

that  none  is  raised,  though  ancfther  is  "  When    a    party    asserts    what    he 

in  fact  induced  to  act  upon  it.    Thus,  knows  is  iUse,  or  does  not  know  to  be 

where  admissions  were  made  to  third  true,  to  another's  loss  and  his  own  gain, 

persons :  Kegina  o.  Ambergate,  &c.  R.  he  is  guilty  of  a  fraud ;  a  fraud  in  fact^ 

Co.  1  Ellis  &  B.  872 ;  Pennell  u,  Hin-  if  he  knows  it  to  be  faUie ;  fraud  in  Uw, 

man,  7  Barb.  644,  ani  notes  (9)  and  (r),  if  he  does  not  know  it  to  be  true." 

Bttpra ;  nor  where  the  admission  sought  But  the  applications  of  the  rule  will  be 

to  be  set  up  was  an  answer  to  an  Inci-  found  to  b«ur  the  qualifications  in  vol.  L 

dental  question :  Pierce  v,  Andrews,  6  p.  66. 
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in  what  was  said  or  done  to  him  with  the  intent  that  he 
should  rely  upon  it.  (a)  But  where  this  confidence  and  de- 
pendence were  not  expected,  and  still  more  where  they  do 
not  exist,  we  apprehend  that  an  estoppel  must  be  founded 
upon  fault.  It  seems  to  be  settled  that  an  estoppel  cannot 
be  founded  upon  acts,  or  words,  or  silence,  unless  they  were 
intended  to  lead  the  party  who  seeks  to  set  up  the  estoppel, 
to  act  upon  them,  (^aa)  And  that  only  he  can  set  up  the 
estoppel,  who  trusted  to  it  in  some  business  transaction,  (oi) 
The  whole  doctrine  of  estoppels  in  pais  originated  in  couits 
of  equity,  and  passed  from  them  into  courts  of  law ;  and  the 
doctrine  of  equity  is  often  asserted  in  respect  to  them,  by 
courts  of  law  ;  (b)  and  where  there  is  no  violation  or  neglect 
of  duty,  of  any  kind,  we  apprehend  that  it  must  be  a  very 
strong  case  which  comes  within  the  law  of  estoppel,  (e) 

It  has  been  asserted  as  a  general  rule,  that  the  law  of  es- 
toppels has  no  application  to  infants,  (^d) 

(a)  Newman  v.  Edwards,  84  Penn. 
8t.  82 ;  Water's  Appeal,  86  Ponn.  St. 
528 ;  Manufacturers'  Bank  v.  Schofleld, 
89  Vt  590;  Gillespie  v.  Carpenter,  1 
Rob.  66;  Cloud  v.  Whiting,  88  Ala. 
67  ;  Hailey  v.  Franks,  18  La.  An.  569; 
Ballou  v.  Jones,  87  111.  95. 

{aa)  Turner  v.  Coffin,  12  Allen.  401. 

{ab)  Garlinghouse  o.  Whitwell,  61 
Barb.  208. 

(6)  Thus»  in  Welland  Canal  v,  Hath- 
away, 8  Wend.  480,  NeUan,  J.,  limits 
estoppels  to  cases  where  a  party,  "in 
gooa  conscience  and  honest  dealing, 
ought  not  to  be  permitted  to  gainsay  " 
his  own  acts  or  admissions.  ^See  Davis 
V.  Davis,  28  Cal.  28 ;  Andrews  v,  Lyon, 
11  Allen,  849;  Davidson  v.  Young,  88 
111.  145;  Langdon  o.  Doud,  10  Allen, 

488. 

(c)  We  apprehend  that  this  is  the 
doctrine  of  Downs  v.  Cooper,  2  Q.  B. 
256,  quoted  aa/e,  in  note  (9),  as  qualify- 
ing Pickard  v.  Sears,  6  A.  &  £.  469. 
Perhaps,  however,  no  cases  illustrate 
this  principle  better  tlian  B.  &  W. 
Railroad  Co.  v,  Sparhawk.  6  Met.  469, 
ind  Brewer  o.  B.  &  W.  Railroad  Co.  5 
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Met.  478.  These  cases  are  in  substance 
as  follows:  A  and  B  own  adjoining 
land;  they  desire  to  establish  a  di- 
visional line  between  them,  and  by 
parol  agree  on  such  a  line ;  B  sells  to 
C ;  before  the  sale  A  informs  C,  orally, 
that  he  claimed  onlv  to  that  agreed 
line ;  and  after  the  sale  C  made  expen- 
sive improvements  on  the  land,  up  to 
the  line,  with  the  knowledge  of  A,  who 
expressed  no  dissent  and  made  no  ob- 
jection. After  all  tliis,  A  discovered 
that  this  was  not  the  true  line,  and  that 
B  had  been  in  possession  of  land  really 
belonging  to  A,  and  that  C,  as  grantee 
of  B,  now  held  this  land.  A  brings  his 
action  for  this  land,  and  was  permitted 
to  recover  it,  not  being  estopped  by 
what  he  had  said  or  done,  as  it  arose  ' 
from  a  mere  mistake,  without  ft'aud 
or  negligenoe.  8ee,  contra.  Manufact- 
urers'^ Bank  v.  Haxaid.  80  N.  Y.  226 ; 
Brookman  v.  Metcalf,  4  Rob.  568 ;  and 
Maple  V.  Kussart,  58  Penn.  St.  848; 
and  in  fiivor  of  thia  riew,  Gore  v. 
White,  20  Wis.  425. 
{d)  Lackman  v.  Wood,  25  CaL  147. 
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